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<114  App.  Div.  498.) 

TREAD  WELL  T.  CLARK  et  a1. 

<8iipreme  Ooart,  Appellate  Division,  First  Department    July  12,  1906.) 

1.  APPEAI/— ReVBBSAL— POWIB   OF   TSIAL    COUBT   AFTEB    REMA.ND— AmKKDMSNT 

OF  Pleading. 

Issne  was  joined  in  an  action  In  December,  1899.  A  trial  was  bad  In 
June,  1901.  In  June,  1902,  tbe  judgment  dismissing  tbe  complaint  on  tbe 
ground  of  lacbes  was  reversed.  Tbe  cause  was  placed  on  tbe  day  calendar 
for  second  trial,  wbicb  commenced  in  December,  1904.  A  motion 
to  renew  a  motion  to  amend  tbe  answer  by  pleading  tbe  statute  of  limita- 
tions and  want  of  jurisdiction  In  tbe  court  on  tbe  ground  of  tbe  non- 
residence  of  plaintiir  was  made  after  tbe  cause  bad  been  placed  on  tbe 
calendar  for  tbe  second  trial.  Held,  tbat  tbe  motion  was  properly  denied, 
since  due  diligence  would  bave  sooner  discovered  tbe  facts  attempted  to 
be  set  up  in  tbe  amended  answer. 
%  Sahb— Effect  of  Decision— La.w  of  the  Case. 

A  decision  of  tbe  appellate  court  is  tbe  law  of  tbe  case  on  a  subsequent 
trial,  wbere  tbe  evidence  on  questions  of  law  decided  is  tbe  same  on  tbe 
two  trials. 
8.  TaiAii— Findings  of  Coubt— Oowstbttction. 

A  certificate  of  stock  was  pledged  by  tbe  owner  wltb  an  agent  to  secure 
a  debt  to  tbe  principal,  and  tbrougb  tbe  agent  tbe  stock  was  transferred 
at  private  sale,  wltbout  knowledge  of  the  owner.  In  a  suit  to  redeem 
and  recover  tbe  stock,  tbe  court  found  tbat  tbe  final  transferee  bad  not, 
until  after  acquiring  tbe  stock,  any  knowledge  tbat  tbe  owner  bad  only 
pledged  tbe  stock,  but  refused  to  find  that  he  had  no  notice  of  tbe  cir- 
cumstances under  which  the  transferror  obtained  the  certificate,  and  also 
refused  to  find  tbat  tbe  first  transferee  bought  the  stock  in  good  faith, 
and  sold  it  to  the  final  transferee  In  good  faith,  believing  that  be  bad  a 
right  thereto,  and  also  refused  to  find  that  tbe  final  transferee  bought 
in  good  faith.    Held,  tbat  the  finding  was  not  a  finding  that  the  final 
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transferee  was  a  purchaser  of  the  stock  In  good  faith,  without  knowledge 
of  the  rights  of  the  owner,  and  without  knowledge  of  facts  putting  him 
on  inquiry  concerning  the  rights  of  the  owner. 
4.  CoBPORATioNB— Stoox— Tbamsfeb  bt  Pledgeb— Notigb  to  Tbanbfebkb— Evi- 

DENCB. 

A  certificate  of  stock  was  pledged  by  the  owner  with  an  agent  to  secure 
a  debt  to  the  principal,  and  throi^h  the  agent  the  stock  was  transferred 
at  private  sale,  without  the  knowledge  of  the  owner.  The  certiflcate, 
after  being  pledged,  only  showed  the  owner's  name  inserted  in  the  blank, 

"Know  all  men  by  these  presents,  that do  hereby  appoint."    Held, 

that  the  appearance  of  the  certificate  was  such  as  to  put  the  transferee  on  in- 
quiry, and  he  was  chargeable  with  the  knowledge  which  reasonable  in- 
quiry  would  have  revealed. 

6.  Sahb—Title  of  Tbansfebeb. 

A  certificate  of  stock  was  pledged  by  the  owner  with  an  agent  to  secure 
a  debt  to  the  principal.  It  was  not  assigned,  and  title  did  not  pass. 
Through  the  agent  the  stock  was  transferred  at  private  sale  without 
knowledge  of  the  owner.  HBld  that,  in  the  absence  of  some  element  of 
estoppel,  no  title  was  acquired  by  the  transfer. 

8.  Same— Suit  to  Redeem— Compulint. 

A  complaint  in  a  suit  to  redeem  and  recover  corporate  stock,  sold  by 
the  pledgee  thereof  without  authority,  and  without  the  knowledge  of  the 
pledgor,  which  alleges  that  plaintiff  pledged  the  stock  to  secure  a  debt, 
does  not  allege  that  he  signed  the  power  of  attorney  on  the  certificate, 
or  assigned  the  stock  to  the  pledgee. 

7.  Sake— Title  ot  Tbansfebeb. 

Where  a  pledgee  of  corporate  stock  sold  the  same  without  notice  to  the 
pledgor,  or  where  the  same  was  delivered  to  the  agent  of  the  pledgor, 
who  appropriated  the  same  to  his  own  use  by  selling  it  as  his  own,  the 
buyer  acquired  no  title  as  against  the  pledgor. 

8.  Sake— Richt  of  Pledgee  to  Sell. 

Where  a  certificate  of  stock  was  pledged  with  an  agent  to  secure  a  debt 
to  the  principal,  the  principal  had  no  right  to  sell  the  certificate  except 
at  public  auction  on  personal  notice  to  the  pledgor  of  the  time  and  plaod 
of  sale. 
a  Same— Title  of  Pubouasebb. 

A  certificate  of  stock  was  pledged  by  the  owner  with  an  agent  to  secure 
a  debt  to  the  principaL  The  owner  intended  to  part  with  the  possession 
of  the  stock.  He  clothed  no  one  with  the  indicia  of  title.  Held,  that 
all  purchasers  from  the  pledgee  were  put  on  inquiry,  and  the  owner  was 
not  estopped  from  asserting  title  as  against  them. 
10.  Same— BuBDEN  of  Pboof. 

Where  an  owner  of  stock  showed  that  the  same  had  been  stolen  or  con- 
verted, the  burden  rested  on  one  claiming  title  thereto  as  a  transferee  to 
show  that  he  was  a  bona  fide  holder  for  value. 
IL  Same. 

A  certificate  of  stock  was  pledged  by  the  owner  with  an  agent  to  secure 
a  debt  to  the  principal.  The  certificate  was  not  assigned,  and  title  did  not 
pass,  as  the  owner  merely  signed  his  name  in  the  blank,  *'Know  all  men 
by  these  presents  that do  hereby  assign,"  etc.  The  agent  trans- 
ferred the  stock  at  private  sale  without  the  knowledge  of  the  owner. 
Held,  that  the  transferee  must,  to  hold  the  stock  as  a  bona  fide  holder  for 
value,  prove  facts  constituting  an  estoppel  to  relieve  himself  of  notice 
or  knowledge  of  the  facts  that  a  reasonable  inquiry  would  have  dis- 
closed. 
12.  Pledges— Tbansfeb  to  Thibd  Pebson— Reooveby  by  Pledgob— Tendeb  to 
Tbansfebeb  of  Pledgee— Neoessity. 

Where  a  transferee  of  corporate  stock  under  a  wrongful  transfer  by  a 
pledgee  thereof  declined  to  deliver  the  stock  to  the  pledgor  on  demand, 
and  manifested  an  Intention  to  contest  the  pledgor's  right  to  a  recovery 
of  the  stock,  the  transferee  waived  a  tender  of  the  amount  he  had  paid 
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for  the  transfer;  conceding  that  a  tender  was  necessary  to  enable  the 
pledgor  to  recoTor  the  stock. 
18.  Sauk. 

The  right  of  a  pledgor  of  corporate  stock  to  redeem,  and  to  recover  the 
same  In  the  hands  of  a  transferee  of  the  pledgee,  does  not  depend  on  the 
consideration  paid  by  the  transferee,  or  whether  the  transferee  should 
be  reimbursed  therefor;  and  though  the  transferee  Is  entitled  to  be  re- 
imbursed for  the  amount  paid  for  the  transfer,  a  tender  before  trial  Is 
not  necessary. 

[Ed.  Note.— For  cases  In  point,  see  vol.  40,  Gent  Dig.  Pledges,  t  90.] 

14.  SaJIB—ReCOVEBT— AMOUNT. 

▲  certificate  of  stock  was  pledged  by  the  owner  with  an  agent  to  secure 
a  debt  to  the  principal,  and  through  the  agent  the  stock  was  transferred 
at  private  sale,  without  the  knowledge  of  the  owner,  and  a  new  certificate 
Issued  to  the  final  transferee.  The  transferee  refused  to  surrender  the 
stock  on  the  demand  of  the  owner,  iff  eld,  that  the  owner,  on  being  en- 
titled to  recover,  was  entitled  to  the  stock  or  its  value  at  the  time  of  trial. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  A.  Treadwell  against  William  A.  Clark  and  others. 
From  an  order  denying  a  motion  for  leave  to  renew  a  motion  for 
leave  to  amend  the  answers,  and  from  a  judgment  for  plaintiflf,  certain 
of  the  defendants  appeal.    Affirmed. 

See  92  N.  Y.  Supp.  166. 

This  is  an  action  for  the  redemption  of  a  certificate  of  stock  alleged  to 
have  been  sold,  without  authority,  by  the  pledgee  thereof.  The  evidence  shows, 
and  the  trial  court  found  In  substance,  among  other  things:  That  on  the 
7th  day  of  March,  1888,  the  plaintiff  was  the  owner  of  certificate  No.  311, 
representing  100  shares  of  stock  in  the  defendant,  the  United  Verde  Ck)pper 
Company,  a  corporation  organized  under  the  laws  of  the  state  of  New  York, 
bearing  date  the  6th  day  of  June,  1864,  issued  and  then  standing  on  the 
books  of  the  company  In  his  name.  That  the  plaintiff  was  then  sojourning 
in  London,  England,  and  was  indebted  to  one  Edward  Bennett,  a  grocer, 
for  merchandise,  and,  desiring  fnrther  credit,  delivered  the  certificate  of 
stock  to  one  Charles  E.  Thomas,  the  manager  of  the  grocery  business,  for 
the  purpose  of  securing  the  existing  and  any  subsequent  Indebtedness  to 
said  Bennett  That  before  delivering  the  certificate  plaintiff  wrote  his 
name  upon  the  back  thereof,  just  under  the  first  line  of  the  printed  form 
of  a  power  of  attorney.  In  the  blank  space  left  for  filling  in  a  recital  of 
the  name  of  the  person  executing  the  power  of  attorney,  but  he  did  not  sign 
at  the  end,  or  fill  In  the  blank  at  the  end  for  the  date  of  execution,  or  have 
his  signature  witnessed,  as  provided  on  the  printed  form  opposite  the  blank 
for  the  signature  of  the  person  executing  the  assignment  or  power  of  attor- 
ney; and  that  this  did  not  constitute  a  written  assignment  of  the  certif- 
icate, or  of  a  power  of  attorney,  in  blank  or  otherwise,  authorizing  any 
other  person  to  assign  It.  That  the  certificate  was  then  of  small  value. 
That  Bennett  left  the  certificate  in  the  possession  of  Thomas,  whom  he 
held  to  be  personally  liable  to  him  for  plaintiff's  Indebtedness.  That  plain- 
tiff was  at  the  date  of  the  trial  still  indebted  to  Bennett  or  his  personal 
representatives  on  the  account,  together  with  interest,  in  the  sum  of  $489.59. 
That  after  the  deposit  of  the  certificate  as  such  security,  a  dispute  arose 
between  the  plaintiff,  Bennett,  and  Thomas  as  to  the  amount  of  his  indebt- 
edness, and  the  amount  thereof  remained  in  dispute  until  the  date  of  the 
trial  of  this  action.  That  In  the  year  1S89  Thomas  left  Bennett's  employ, 
and,  without  the  knowledge  or  consent  of  plaintiff,  took  the  certificate  with 
him.  That  plaintiff  has  not  been  given  notice  In  any  manner  that  the  stock 
would  be  sold  to  pay  the  Indebtedness,  or  that  Bennett's  lien  thereon  would 
be  foreclosed.  That  in  January,  1893,  Thomfis  sold  the  certificate  to  the 
defendant  Burgess,  and  wrote  his  name  upon  the  back  in  the  blank  power  of 
attorney,  not  at  the  end,  however,  but  in  the  blank  left  for  filling  in  the 
name  of  the  person  to  be  designated  as  the  attorney,  which  the  court  found 
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did  not  constitute  an  assignment  in  writing,  or  the  execntlon  of  a  power 
of  attorney,  in  blank  or  otherwise,  authorizing  any  other  person  to  assign 
the  certificate  in  blanlc  or  otherwise.  That  thereafter,  and  in  June»  1898, 
Burgess  sold  and  delivered  the  certificate  to  the  defendant  Clark  for  $300, 
and  in  making  the  sale  and  delivery  wrote  his  name  upon  the  blank  of  the 
certificate  in  the  printed  power  of  attorney,  in  the  blank  space  intended  for 
filling  in  the  name  of  the  transferee,  which  the  court  found  and  held  did 
not  constitute  an  assignment  in  writing,  or  power  of  sale,  in  blank  or  other- 
wise, authorizing  any  other  person  to  assign  the  certificate.  That  "in  con- 
sequence of  the  apparent  and  obvious  insufficiency  and  irregularity  of  the 
indorsements  of  said  certificate,  at  the  request  of  the  defendant  Clark,  the 
defendant  Charles  E.  Thomas  on  June  22,  1803,  executed  a  formal  assign- 
ment of  the  said  certificate,  together  with  all  dividends  thereon,  to  the  de- 
fendant John  Dewitt  Burgess,  and  on  the  same  day,  at  like  request,  the 
defendant  John  Dewitt  Burgess  executed  a  formal  assignment  of  said  cer- 
tificate of  stock,  with  all  dividends  thereon,  to  the  defendant  William  A. 
Clark."  That  on  said  22d  day  of  June,  1893,  plaintiff  was  first  notified  that 
the  certificate  had  come  into  the  possession  of  the  defendant  Clark,  and 
did  not  know  until  that  time  that  Bennett  or  Thomas  had  parted  with  or 
sold  or  attempted  to  sell  it  That  on  said  last-mentioned  day  the  plaintiff 
was  requested,  in  behalf  of  the  defendant  Clark,  to  execute  a  formal  assign- 
ment to  him,  which  request  was  declined,  and  the  defendant  Clark  was  noti- 
fied that  the  certificate  had  been  deposited  with  Bennett  as  pledgee,  and 
that  plaintiff  had  received  no  notice  of  sale,  and  had  not  consented  to  a 
sale  thereof.  That  "until  said  June  22,  1893,  the  defendant  Clark  had  no 
knowledge,  notice,  or  information  that  plaintiff  had  parted  with  said  certif- 
icate only  as  a  pledgee  to  secure  an  indebtedness  to  said  Bennett,  nor  had 
said  Clark  until  said  date  any  knowledge,  information,  or  notice  how  said 
certificate  had  come  into  the  possession  of  the  said  Charles  E.  Thomas." 
That  in  August,  1898,  plaintiff  personally  notified  the  defendant  Clark  that 
he  was  the  owner  of  the  certificate  of  stock  and  of  the  facts  concerning  the 
pledge  thereof,  and  demanded  delivery  to  him,  which  was  refused,  and  on 
the  16th  day  of  the  same  month  the  plaintiff  notified  the  defendant  Clark  and 
the  United  Verde  Copper  Company  in  writing  that  he  was  the  owner  of  the 
certificate,  and  demanded  possession  thereof,  and  forbade  them  to  recognize 
any  one  else  as  owner,  or  to  transfer  it  That,  notwithstanding  the  notice 
and  demand,  the  company  recognized  the  defendant  Clark  as  owner,  and 
on  the  16th  day  of  September,  1893,  accepted  a  surrender  of  the  certificate 
by  the  defendant  Clark,  transferred  the  stock  on  its  books  to  his  name,  and 
issued  to  him  in  his  name  a  new  certificate  (No.  642)  therefor,  and  there- 
after the  defendant  Clark,  claiming  to  be  the  owner,  collected  and  received 
the  dividends  declared  and  paid  thereon.  That  in  1899  the  New  York  cor- 
poration was  lawfully  dissolved,  and  Its  property  became  vested  in  its  direc- 
tors, under  section  57  of  the  stock  corporation  law  (Heydecker's  Gen.  Laws, 
Pb  2921,  c  36),  and  pursuant  to  a  reorganization  plan,  on  the  2d  day 
of  September,  1899,  the  United  Verde  Copper  Company  of  West  Virginia 
was  incorporated  under  the  laws  of  West  Virginia  in  the  interests  of  the 
former  stockholders  of  the  New  York  corporation,  and  on  the  9th  day  of 
January,  1900,  the  defendant  Clark  exchanged  said  certificate  No.  542  for  a 
certificate  representing  100  shares  in  the  new  corporation,  and  a  deben- 
ture bond  for  $1,000  issued  by  it  and  still  holds  them,  claiming  ownership, 
and  has  collected  dividends  and  interest  thereon.  That  the  value  of  the 
100  shares  in  the  West  Virginia  corporation  at  the  date  of  the  trial  was 
$30,000,  and  of  the  bond  was  $1,000.  That  the  defendant  Clark  received 
dividends  on  said  certificate  No.  542,  aggregating  $2,125,  which  with  inter- 
est at  the  date  of  the  trial  aggregated  $2,960.06,  and  from  the  Virginia  cor- 
poration on  the  stock  $4,125,  which  with  interest  aggregated  $4^78.24,  and 
$189.55  interest  on  the  bond,  which  with  interest  amounted  to  $216.1& 
That  the  $300  paid  by  the  defendant  Clark,  with  interest  from  January  1, 
1893,  to  the  date  of  the  trial  aggregated  $508.10.  The  court  found  as  con- 
clusions of  law  that  the  plaintiff  was  entitled  to  redeem  the  certificate  of 
stock  in  the  New  York  corporation  and  the  stock  and  bond  of  the  West  Vir- 
ginia corporation  issued  in  exchange  therefor,  as  against  Bennett  and  his 
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estate  and  all  defendants,  on  paying  tbe  amount  of  the  Indebtedness  to  se- 
cure which  It  was  pledged,  aggregating  at  tbe  time  of  the  trial  $480.59. 
That  plaintiff  was  entitled  to  recover  from  the  defendant  Clark  the  certif- 
icate r^resenting  100  shares  of  stock  in  the  West  Virginia  corporation  and 
the  debenture  bond,  and  that  if  the  defendant  Clark  failed  to  deliver  thetpi 
within  a  time  to  be  fixed  In  tbe  judgment  the  plaintiff  was  entitled  to  re- 
cover from  him  the  sum  of  $31,000,  the  value  thereof.  That  the  moneys  re- 
ceived by  the  defendant  Clark  on  account  of  the  stock  and  bond,  with  in- 
terest, aggregating  at  the  time  of  the  trial  $8,054.48,  belongs  to  the  plain- 
tiff, and  that  he  is  entitled  to  recover  that  sum  less  the  amount  due  Bennett, 
which  was  directed  to  be  deducted  and  paid  to  the  public  administrator,  as 
administrator  of  said  Bennett,  deceased,  and  the  $508.10,  representing  the 
amount  Clark  paid  for  the  stock  and  interest  thereon,  leaving  a  balance  of 
$7,056.79,  for  which  judgment  was  awarded  In  favor  of  plaintiff,  with  in- 
terest from  I>ecember  22,  1904.  That  plaintiff  was  entitled  to  receive  and 
collect  the  dividends  and  interest  on  the  stock  and  bond  after  December  3, 
1901,  and  to  a  judgment  for  costs.  Judgment  was  entered  in  accordance  with 
the  decision. 

On  the  3d  Jay  of  November,  1904,  the  appellants  moved  to  amend  their 
answer  so  as  to  deny  the  plaintiff's  residence  In  the  state  of  New  York,  and 
to  plead  the  statute  of  limitations  of  the  state  of  Montana  and  want  of 
jurisdiction  in  this  court  Tbe  motion  was  denied,  apparently  upon  the  ground 
that  no  affidavit  was  made  by  the  defendant  Clark,  and  that  sufficient  excuse 
for  the  delay  in  making  the  motion  had  not  been  shown.  On  the  1st  day 
of  December,  1904,  appellants  moved  upon  the  same  and  additional  affi- 
davits. Including  an  affidavit  of  the  defendant  Clark  and  the  proposed 
amended  answer,  for  leave  to  renew  the  former  motion  and  to  serve  the 
proposed  answer.  The  court  was  presided  over  by  the  same  justice  who 
presided  when  the  original  motion  was  made,  and  the  motion  was  again 
denied.  It  is  stated  that  an  appeal  was  taken  from  that  order  to  this  court, 
and  that  the  appeal  was  dismissed.  92  N.  Y.  Supp.  114&  The  present  record 
contains  the  notice  of  appeal  from  the  last  order,  and  the  notice  of  appeal  from 
tbe  judgment  gives  notice  that  the  appellants  also  Intend  to  review  the  order. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHUN,  and  HOUGHTON,  JJ. 

Alfred  B.  Cruikshank,  for  appellants. 

Charles  M.  Demond  (Russell  G.  Lucas,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  Issue  was  joined  in  this  action  on  the  5th  day  of 
December,  1899.  The  first  trial  was  in  the  month  of  June,  1901,  and 
at  the  close  of  the  plaintiff's  case,  judgment  was  directed  dismissing 
the  complaint  on  the  ground  of  laches.  The  judgment  was  reversed 
by  this  court  in  June,  1902.  Treadwell  v.  Clark,  73  App.  Div.  473, 
77  N.  Y.  Supp.  350.  The  second  trial  was  commenced  on  the  20th  day 
of  December,  1904.  The  motion  to  renew  the  motion  to  amend  the 
answer  was  made  after  the  case  was  placed  on  the  day  calendar  for 
the  second  trial. 

Without  stopping  to  consider  the  objections  that  the  appellants  can- 
not now  review  the  order  denying  the  motion  to  amend  on  account 
of  the  dismissal  of  the  appeal  therefrom,  and  owing  to  their  failure 
to  obtain  leave  to  renew  the  motion,  we  are  of  opinion  that  the  motion 
was  properly  denied  upon  the  ground  of  laches.  The  plaintiff  alleged 
that  he  was  a  resident  of  the  state  of  New  York,  and  this  allegation  was 
not  denied.  He  was  a  witness  upon  the  first  trial,  and  fully  examined 
concerning  his  residence.  The  defendant  Clark  had  known  the  plaintiff 
for  many  years.    It  is  manifest  that  due  diligence  on  the  part  of  the  ap- 
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pellants  would  have  enabled  them  to  have  sooner  discovered  the  facts 
which  they  sought  to  set  up  in  their  amended  answer.  If  they  wished  to 
question  tfie  jurisdiction  of  the  court  upon  the  ground  that  the  plaintifF 
was  not  a  resident  of  New  York,  they  should  have  investigated  that  fact 
at  the  outset,  and  have  moved  to  be  relieved  from  their  admission  by 
their  pleading,  and  for  leave  to  set  up  the  other  facts  which  they  now 
deem  material  to  raise  the  question  of  jurisdiction  and  the  statute  of 
limitations  of  Montana;  knowledge  of  which  could  have  been  readily 
acquired,  if,  indeed,  they  are  not  chargeable  therewith,  as  the  prin- 
cipal defendant,  Clark,  is  a  resident  of  that  state.  They  should  have 
made  their  motion  without  having  quietly  submitted  to  the  jurisdic- 
tion of  this  court,  and  sought  relief  from  the  plaintiff's  claim  by  de- 
fending the  action  for  upwards  of  six  years. 

On  the  former  appeal  from  the  judgment  dismissing  the  complaint 
this  court  decided  many  of  the  questions  presented  by  the  present  ap- 
peal. We  there  decided  that  jurisdiction  was  acquired;  that  a  suit 
in  equity  would  lie,  that  the  plaintiff,  if  entitled  to  recover,  would  be 
entitled  to  recover  the  stock,  if  delivery  thereof  could  be  made ;  that 
plaintiff  was  not  guilty  of  laches  in  bringing  the  action;  that  no 
statute  of  limitations  was  a  bar  thereto;  and  that  a  tender  was  not 
a  condition  precedent  to  the  right  to  maintain  the  action.  Those  ques- 
tions were  argued  on  the  former  appeal,  and  were  necessarily  involved. 
Unless  they  had  been  resolved  in  favor  of  the  plaintiff,  we  should  have 
affirmed  the  judgment.  The  evidence  upon  which  the  questions  of 
law  which  we  decided  before  arise  is  not  materially  different  now. 
We  should  not  therefore  re-examine  those  points  of  law,  and  they 
must  be  regarded  by  this  court,  at  least,  as  the  law  of  the  case. 

It  is  only  necessary  to  consider  some  questions  discussed  in  our 
former  opinion,  but  not  finally  decided,  and  any  new  light  in  which 
the  case  is  presented  by  the  evidence  offered  in  behalf  of  the  appel- 
lants. In  our  former  opinion  (77  N.  Y.  Supp.  350)  reference  was 
made  to  evidence  indicating  that  the  defendant  Clark  had  actual  notice 
that  the  stock  had  been  merely  pledged  by  the  plaintiff.  Allusion  was 
also  made  to  the  indorsements  upon  the  certificate,  and  the  opinion 
was  expressed  that  "this  is  evidence  furnished  by  the  very  appearance 
of  the  certificate  sufficient  to  put  an  intending  purchaser  upon  inquiry.*' 
In  the  former  record  it  appeared  that  in  a  conversation  between  the 
defendant  Clark,  the  plaintiff,  and  Mr.  Demond,  one  of  the  attorneys 
for  the  plaintiff,  Clark  admitted  to  them,  in  effect,  that  before  the 
purchase  of  the  stock  was  completed  he  had  received  a  letter  from 
Burgess,  from  whom  he  received  the  stock,  informing  him  that  the 
stock  had  been  pledged  by  the  plaintiff  to  a  grocer  in  London,  and 
this  evidence  was  uncontroverted.  Upon  the  last  trial  both  the  plain- 
tiff and  Demond  again  testified  to  the  same  effect,  but  their  testimony 
in  this  regard  was  controverted  by  the  testimony  of  the  defendant 
Clark.  There  are  many  facts  and  circumstances  tending  to  corrob- 
orate and  indicate  the  probability  of  the  testimony  given  by  the 
plaintiff  and  his  attorney  on  this  subject;  and  were  it  not  for  the  fact 
that  other  evidence  now  adduced  by  the  appellants,  which  is  practical- 
ly uncontroverted,  is  before  us,  we  would  be  inclined  to  the  view 
that  the  learned  trial  court,  in  finding  that  until  the  22d  day  of  June, 
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1893,  the  defendant  Clark  had  no  notice,  knowledge,  or  information 
that  plaintiff  had  parted  with  the  certificate  only  as  a  pledge  to  secure 
an  indebtedness  to  Bennett,  and  that  until  said  date  he  had  no  infor- 
mation or  notice  as  to  how  the  certificate  came  into  the  possession 
of  Thomas,  is  against  the  weight  of  the  evidence.  It  now  appears, 
however,  that  Burgess  opened  negotiations  for  the  sale  of  the  certif- 
icate of  stock  by  a  letter  to  the  United  Verde  Copper  Company  on  the 
1st  day  of  May,  1893.  That  the  company  referred  his  letter  to  the  de- 
dendant  Clark,  and  so  notified  him  by  letter  on  the  3d  of  May.  That  on 
the  6th  day  of  May  Burgess  wrote  the  secretary  of  the  company,  in- 
quiring concerning  the  value  of  the  stock  and  accrued  dividends  tfiere- 
on.  That  on  the  13th  of  May  the  secretary  replied  that  there  were 
no  unpaid  dividends,  that  the  certificate  stood  in  the  name  of  Tread- 
well,  and  that  there  was  no  shareholder  by  the  name  of  Thomas  or 
Burgess.  That  on  the  same  day  the  defendant  Clark  wrote  Burgess, 
in  answer  to  the  latter's  letter  to  the  company  of  May  1st,  saying: 

'*!  do  not  find  your  name  on  the  list  of  stockholders  of  the  United  Verde 
Copper  Company.  There  are  800  shares  in  the  name  of  Geo.  A.  Treadwell. 
However,  if  yon  hold  the  stock,  I  am  willing  to  pay  yon  $3  per  share  for  it" 

And  informed  Burgess  that  he  would  be  in  Los  Angeles,  Cal.,  in 
a  few  days,  and  that  a  letter  would  reach  him  there  at  No.  933  Olive 
street  That  on  the  receipt  of  this  letter  Burgess  wrote  Wells,  Fargo 
&  Co.  on  June  2d  at  Los  Angeles,  inclosing  the  stock,  with  directions  to 
deliver  it  to  Clark  on  payment  of  $300.  That  notice  was  sent  by 
Wells,  Fargo  &  Co.  to  the  defendant  Clark  at  the  address  given  in 
his  letter  to  Burgess,  and  the  brother  of  the  defendant  Glark  called 
at  the  office  of  the  express  company,  and  was  informed  of  the  con- 
tents of  the  letter  sent  by  Burgess,  inclosing  the  stock,  and,  as  he  had 
no  knowledge  on  the  subject,  he  wrote  the  defendant  Clark  at  Butte, 
Mont,  saying: 

'There  Is  100  shares  of  Verde  stock  at  the  express  office  to  he  delivered 
to  yon  upon  payment  of  $800.  Shall  I  take  it  up?  If  so,  send  order  for 
Wells,  Fargo  &  Co.  to  deliver  to  me,  and  I  can  forward  by  regular  mall." 

That  on  the  12th  of  June  the  defendant  Clark  wired  his  brother  in 
answer  to  this  letter,  "Take  out  Verde  stock,  and  pay  Wells  Fargo 
if  assigned  by  Treadwell  to  Thomas,  then  Burgess."  That  upon  the 
13th  day  of  June  the  brother  of  the  defendant  Clark  paid  the  express 
company  $300,  and  received  the  stock  and  forwarded  it  by  mail  to 
the  <iefendant  Clark  at  Butte,  Mont.,  where  it  was  received  on  or  about 
the  16th  day  of  June,  1893.  From  this  evidence  it  appears  that  the 
sale  from  Burgess  to  Clark  was  consummated  prior  to  the,  time  when 
he  would  have  received  a  letter  from  Burgess,  who  was  at  Tucson, 
Ariz.,  if  written  on  the  16th  day  of  June,  1893.  It  is  not  very  material, 
therefore,  whether  Clark  received  a  letter  from  Burgess  dated  on  the 
16th  day  of  June,  informing  him  that  the  stock  had  been  pledged  by 
the  plaintiff  in  London.  To  this  extent,  therefore,  the  observations 
contained  in  our  former  opinion  are  inapplicable  to  the  case  as  presented 
by  this  record.  The  rights  of  the  defendant  Clark  are  to  be  determined 
upon  the  transaction  with  the  express  company,  representing  Bur- 
gess, and  any  knowledge  which  he  possessed  or  acquired  at  that  time 
by  an  inspection  of  the  certificate,  or  is  chargeable  with  as  matter  of 
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law  for  his  failure  to  inquire.  It  appears  that,  prior  to  accepting  and 
paying  for  the  stock,  neither  Uie  defendant  Clark  nor  his  brother^ 
who  represented  him  in  accepting  the  certificate,  made  any  inquiry 
concerning  the  right  of  Burgess  to  sell  the  stock,  other  than  an  ex- 
amination of  the  stockbook,  showing  that  Ihe  stock  stood  in  the  plain- 
tiflF's  name,  as  appears  from  the  letter  to  Burgess. 

The  learned  counsel  for  the  appellants  lays  stress  upon  the  finding 
in  the  record  now  before  us  that  prior  to  the  23d  day  of  June,  1893, 
the  defendant  Clark  had  no  notice,  knowledge,  or  information  that 
the  plaintiflF  parted  with  the  certificate  only  as  a  pledge  to  secure  his 
indebtedness  to  Bennett,  or  as  to  the  circumstances  under  which  the 
certificate  came  into  the  possession  of  Thomas.  If  this  finding  is 
to  be  construed  as  a  finding  that  the  defendant  Clark  was  a  purchaser 
in  good  faith  and  without  any  notice  or  knowledc^e  of  the  rights  of 
the  plaintiff,  and  without  notice  or  knowledge  of  facts  putting  him 
upon  inquiry  concerning  the  rights  of  the  plaintiff,  there  might  be 
difiiculty  in  sustaining  the  judgment.  It  might  then  be  argued  with 
some  force  that  the  logical  conclusion  from  such  a  finding  would  be 
that  the  plaintiff  in  indorsing  the  certificate  had  enabled  the  holder 
to  mislead  the  defendant  Clark  to  his  prejudice,  and  that  the  plaintiff 
should  be  estopped  from  now  claiming  that  he  did  not  intend  to  part 
with  the  title.  It  is  manifest,  however,  that  the  learned  court  did 
not  so  intend  in  making  this  finding.  It  is  evident  that  the  sole  ob- 
ject and  purpose  of  the  finding  was  to  show  that  the  learned  trial  court 
disbelieved  the  testimony  concerning  the  letter  of  June  16,  1893, 
from  Burgess  to  the  defendant  Clark,  and  was  of  opinion  that  Clark 
had  no  actual  notice  of  plaintiff's  claim  until  the  22d  day  of  June, 
1903,  when  McDonald,  the  vice  president  of  the  company,  to  whom 
Clark  had  on  the  17th  day  of  June  forwarded  the  certificate,  with  the 
request  that  he  obtain  an  assignment  thereof  from  the  plaintiff,  was 
informed  by  plaintiff  that  he  had  pledged  the  stock  as  security  for 
the  indebtedness  to  the  grocer,  and  had  never  received  any  notice 
of  sale  thereof.  This  clearly  appears  by  other  findings  and  by  the 
refusal  of  the  court  to  make  findings  requested  by  the  appellants. 

The  court  refused  to  find,  as  requested  by  appellants,  that  neither 
the  defendant  Clark  nor  his  brother  had  "knowledge  or  notice  of  the 
circumstances  under  which"  Thomas  obtained  the  certificate  of  stock, 
and  marked  the  finding  "Refused,  except  as  already  found." 

The  court  also  refused  to  find,  as  requested  by  the  appellants,  that 
Burgess  purchased  the  stock  in  good  faith,  and  sold  it  to  Clark  in 
good  faith,  believing  that  he  had  right  and  title  thereto;  and  also 
refused  to  find,  as  requested  by  them,  that  the  defendant  Clark  pur- 
chased the  stock  in  gcixl  faith,  believing  that  Burgess  had  title  there- 
to and  the  right  to  dispose  thereof.  There  is  no  express  finding  that 
the  appearance  of  the  certificate  of  stock  was  such  as  to  put  the  de- 
fendant Clark  upon  inquiry,  and  that  he  is  chargeable  with  the  knowl- 
edge which  reasonable  inquiry  would  have  revealed.  The  evidence, 
however,  fairly  warrants,  if  it  does  not  require,  such  a  finding;  and, 
if  necessary  for  the  purpose  of  sustaining  the  judgment,  the  fact 
must  be  assumed  to  have  been  found.  The  court  did  not  find  that 
the  plaintiff  delivered  the  certificate  to  Thomas  as  the  agent  of  Ben- 
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nett,  as  security  for  tfie  indebtedness,  but  that  It  was  not  assigned, 
and  that  title  did  not  pass.    This  finding  is  sustained  by  evidence,  and, 
in  the  absence  of  evidence  and  a  finding  of  estoppel,  it  is  fatal  to  the 
claim  of  title  made  by  the  defendant  Clark.    In  the  absence  of  some 
element  of  estoppel,  no  title  can  be  acquired  to  personal  property, 
other  than  negotiable  instrulhents,  as  against  the  true  owner.     Mo- 
hawk Bank  v.  Schenectady,  78  Hun,  90,  28  N.  Y.  Supp.  1100,  affirmed 
in  151  N.  Y.  665,  46  N.  E.  1149;   Ballard  v.  Burgett,  40  N.  Y.  314. 
Certificates  of  stock  have  only  been  given  the  attributes  of  negotiabili- 
ty to  a  limited  extent.    Knox  v.  Eden  Musee,  148  N.  Y.  441,  42  N.  E. 
988,  31  L.  R.  A.  779,  51  Am.  St.  Rep.  700;   DriscoU  v.  West  Brad^ 
ley  &  C.  M.  Co.  et  al.,  69  N.  Y.  96;  Weaver  v.  Barden,  49  N.  Y.  286. 
The  learned  counsel  for  the  appellants  contends  that  in  view  of  the 
allegation  of  the  complaint  to  that  effect  that  the  plaintiflf,  on  deliver- 
ing the  certificate  of  stock  to  Thomas,  indorsed  it  in  blank,  which  is 
admitted  by  the  answer,  there  was  no  issue  with  respect  to  the  ap- 
pearance of  the  certificate  or  the  effect  of  the  plaintiff's  indorsement. 
We  do  not  agree  with  this  contention.    The  allegation  of  the  com- 
plaint was  strictly  true.    The  plaintiff  alleged  that  he  pledged  the  stock, 
not  that  he  assigned  it.    The  difficulty  is  that  the  learned  counsel  for 
the  appellants  seeks  to  construe  the  allegation  into  an  allegation  that 
the  plaintiff  signed  the  power  of  attorney  or  assigned  the  stock  in 
blank.     Such  is  not  the  allegation,  and  it  should  not  be  so  construed. 
The  plaintiff  neither  executed  the  blank  power  of  attorney  nor  assign- 
ed the  certificate.    He  did  not  part  with  title.    It  is  therefore  a  case 
of  a  pledge  of  stock,  where  the  pledgee  has  sold  without  notice,  or 
where  the  property  pledged  is  delivered  to  the  agent  of  the  person 
for  whom  it  is  intended,  and  the  agent  appropriates  the  same  to  his 
own  use  by  selling  it  as  if  it  were  his  own,  and  is  thus  guilty  of  lar- 
ceny;  in  neither  of  which  cases  does  the  purchaser  get  a  good  title 
as  against  the  true  owner.    Treadwell  v.  Clark,  supra ;   Cook  on  Cor- 
porations (4th  Ed.)  vol.  2,  §  472;   Jones  on  Pledges,  §§  726,  581; 
Knox  v.  Eden  Musee,  148  N.  Y.  441,  42  N.  E.  988,  31  L.  R.  A.  779, 
51  Am.  St.  Rep.  700;    Marden  v.  Dorthy,  160  N.  Y.  41,  54  N.  E. 
726,  46  L.  R.  A.  694.     From  the  plaintiff's  standpoint,  Thomas  was 
acting  as  the  agent  of  Bennett,  and  he  left  the  certificate  with  him  in 
pledge  for  Bennett.    In  these  circumstances,  Bennett  had  no  right  to 
sell  the  certificate  except  at  public  auction,  upon  personal  notice  to 
the  plaintiff  of  the  time  and  place  of  sale  (Content  v.  Banner,  184 
N.  Y.  121,  76  N.  E   913)  ;   and  in  the  event  of  his  inability  to  give 
such  notice,  his  remedy  was  an  action  to  foreclose  the  lien  (Stearns 
v.  Marsh,  4  Denio,  227,  47  Am.  Dec.  248;    Strong  v.  Banking,  45 
N.  Y.  718).    Although,  as  between  the  plaintiff  and  Bennett,  Bennett 
may  be  responsible  to  the  plaintiff  for  the  sale,  yet  it  appears  by  the  un- 
disputed evidence  tiiat  Bennett  did  not  authorize  the  sale,  or  have 
any  knowledge  thereof,  and  that  Thomas  did  not  account  to  him  for 
the  proceeds.    Thomas  concedes  that  he  first  received  the  certificate 
of  stock  in  pledge  for  Bennett,  but  he  claims  that  Bennett  elected  to 
hold  him  personally  responsible  for  the  account,  and  refused  to  ac- 
cept the  stock,  and  that  the  plaintiff,  upon  being  notified  of  this  fact, 
made  him  a  present  of  the  certificate.     The  court  in  directing  the 
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judgment  orally  from  the  bench  stated  in  emphatic  terms  the  incredi- 
bility of  the  story,  and  that  plaintiff's  denial  thereof  has  been  ac- 
cepted by  the  court  in  making  the  decision.  With  that  view  of  this 
evidence  we  agree. 

The  defendant  Clark,  therefore,  is  in  |he  position  of  being  in  pos- 
session of  property  that  rightfully  belongs  to  the  plaintiff,  and  that 
has  been  wrongfully  appropriated  and  converted.  He  attempts  to 
show  title  by  contending  that  the  plaintiff,  in  placing  his  name  in 
the  blank  in  the  second  line  of  the  power  of  attorney,  intended  to 
execute  the  power  of  attorney  and  assign  the  stock;  and  he  cites 
cases  holding  that  in  certain  circumstances,  where  the  intention  to  ex- 
ecute a  contract  was  manifest,  it  is  immaterial  upon  what  part  of  it 
the  signature  is  placed.  That  doctrine  does  not  aid  him,  because, 
while  it  would  have  been  competent  for  him  to  have  shown  in  support 
of  his  title  that  the  plaintiff  by  thus  indorsing  his  name  in  the  blank 
power  of  attorney  intended  to  assigpti  the  stock,  such  is  not  the  pre- 
sumption to  be  gleaned  from  the  appearance  of  the  document,  with- 
out extrinsic  evidence,  which  is  all  that  the  defendant  Clark  acted  up- 
on. Perhaps  the  brother  of  the  defendant  Clark  did  not  realize  the 
legal  insumciency  of  the  signature  as  an  assignment  of  this  stock, 
but  the  latter  knew  the  necessity  of  a  formal  assignment,  as  shown 
by  his  telegram  to  his  brother,  and  he  discovered  that  it  was  lacking 
instantly  upon  inspecting  the  certificate,  and  proceeded  to  obtain  formal 
assignments,  manifesting  an  intention  to  hold  Burgess  if  it  would  not 
be  given,  and  taking  some  steps  with  respect  to  putting  that  intention 
into  effect,  as  appears  by  the  letter  from  Burgess  to  the  plaintiff  on  the 
2d  day  of  September,  1893.  It  does  not  even  appear  that  the  defend- 
ant Clark  or  his  brother  was  familiar  with  the  signature  of  the  plaintiff, 
or  knew  the  indorsement  of  his  name  was  in  his  handwriting;  and, 
even  if  they  did,  it  merely  indicated  that  he  at  one  time  started  to  fill 
out  the  blank  power  of  attorney  or  assignment,  but  that  he  did  not 
complete  it,  and  for  some  reason  abandoned  the  intention  of  doing  so. 
The  certificate  merely  showed  the  plaintiff's  name  inserted  in  the  blank 
as  follows :  "ICnow  all  men  by  these  presents,  that  *  *  *  do  here- 
by appoint  George  A.  Treadwell.  *  *  *  "  The  defendant  Clark, 
therefore,  was  not  justified  in  relying  upon  the  certificate  as  an  assign- 
ment thereof  by  Treadwell.  The  certificate  was  issued  in  the  plaintiff's 
name,  and  it  contained  the  usual  printed  blank  power  of  attorney  for 
executing  a  power  of  attorney  or  assignment  to  an  individual  or  in 
blank,  and  it  was  not  executed.  The  first  blank  was  merely  filled  in. 
At  the  end,  where  a  space  was  left  for  the  signature,  there  was  the 
usual  witness  clause  blank.  No  blank  except  that  in  the  second  line 
appeared  to  have  been  filled  out  by  or  in  behalf  of  the  plaintiff.  If 
the  plaintiff  had  executed  the  assignment  by  signing  in  the  proper  place 
at  the  end,  leaving  the  name  of  the  attorney  or  assignee  blank,  then, 
under  the  well-settled  rule,  the  certificate  would  become  payable  to 
bearer,  and,  if  he  had  then  pledged  it,  and  the  pledgee  had  sold  it 
without  notice,  an  innocent  purchaser  for  value,  relying  upon  the  ap- 
pearance of  the  certificate,  would  obtain  good  title.  McNeil  v.  Tenth 
National  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  Brady  v.  Mt.  Morris 
Bank,  66  App.  Div.  212,  73  N.  Y.  Supp.  532;  F.  A.  Bank  v.  F.  S.  S. 
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&  G.  S.  F.  R.  R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  371,33 
Am.  St.  Rep.  712;  Dudley  v.' Gould,  6  Hun,  98.  In  McNeil  v.  Tenth 
National  Bank,  supra,  which  is  the  leading  authority  upon  the  subject, 
Judge  Rapallo,  in  writing  the  opinion  for  the  court,  says : 

"Simply  intrusting  the  possession  of  a  cnattei  to  anorner  as  aepositary, 
pledgee,  or  other  bailee,  or  even  under  a  conditional  executory  contract 
of  sale,  is  clearly  insufficient  to  preclude  the  real  owner  from  reclaiming 
his  property  in  case  of  an  unauthorized  disposition  of  it  by  the  person  so 
intrusted.  Ballard  y.  Burgett,  40  N.  Y.  314.  'The  mere  possession  of 
chattels,  by  whatever  means  acquired,'  if  there  be  no  other  evidence  of  prop- 
erty or  authority  to  sell  from  the  true  owner,  will  not  enable  the  possessor 
to  give  a  good  title.'  Per  Denio,  J.,  in  CoviU  v.  Hill,  4  Denio,  323.  But  if 
the  owner  intrusts  to  another,  not  merely  the  possession  of  the  property,  but 
also  the  written  evidence,  over  his  own  signature,  of  title  thereto,  and  of 
an  unconditional  power  of  disposition  over  it,  the  case  is  vastly  different. 
There  can  be  no  occasion  for  the  delivery  of  such  documents,  unless  it  is 
intended  that  they  shall  be  used,  either  at  the  pleasure  of  the  depositary, 
or  under  contingencies  to  arise.  If  the  conditions  upon  which  this  apparent 
right  of  control  is  to  be  exercised  are  not  expressed  on  the  face  of  the  in- 
strument, but  remain  in  confidence  between  the  owner  and  the  depositary, 
the  case  cannot  be  distinguished  In  principle  from  that  of  an  agent,  who 
receives  secret  instruction,  qualifying  or  restricting  an  apparently  ab- 
solute power." 

There  was  nothing  on  the  face  of  the  certificate  or  in  the  indorse- 
ment by  which  the  plaintiff  should  be  deemed  estopped  from  asserting 
his  title.  Burgess  had  possession,  but  not  title.  The  plaintiflf  intended 
to  part  with  possession,  and  he  may  have  intended  to  assign  with  a  view 
to  clothing  the  pledgee  with  authority  to  enforce  the  pledge ;  but  he  did 
not  on  the  instrument  do  so.  He  clothed  no  one  with  the  indicia  of 
title,  and  all  purchasers  were  put  upon  inquiry.  Even  the  maker  of  a 
promissory  note,  which  has  been  wrongfully  or  fraudulently  diverted, 
may  successfully  defend  against  a  purchaser  receiving  it  under  cir- 
cumstances such  as  would  put  a  reasonable  man  upon  inquiry.  Cana- 
joharie  Bank  v.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402,  10  L.  R.  A. 
676.  Plaintiff  having  shown  that  the  stock  was  stolen  or  converted,  the 
burden  should  rest  upon  the  defendant  to  show  that  he  was  a  bona  fide 
holder  for  value,  which  in  these  circumstances  would,  in  effect,  require 
proof  of  the  existence  of  facts  constituting  an  estoppel,  to  relieve  him  of 
notice  or  of  knowledge  of  the  facts  that  a  reasonable  inquiry  would 
have  disclosed.     See  Simpson  v.  Del  Hoyo,  94  N.  Y.  189. 

As  already  observed,  the  defendant  Clark  might  have  shown,  if  he 
could,  that  the  plaintiff's  indorsement  was  intended  as  an  absolute  as- 
signment; but  he  could  not  rely  upon  the  certificate  and  indorsement 
alone  as  proof  of  that.  If  he  had  investigated  before  purchasing,  with 
a  view  to  obtaining  that  evidence,  it  is  probable  that  he  would  have 
promptly  discovered  the  true  facts,  as  he  did  upon  applying  to  the 
plaintiflf  for  a  further  assignment.  He  is  not,  therefore,  in  a  position  to 
invoke  the  application  of  the  rule  of  the  McNeil  Case,  supra. 

There  was  no  specific  discussion  on  the  question  of  the  waiver  of  the 
plaintiff's  right  to  redeem  the  stock  in  our  former  opinion,  but  the  point 
is  fully  covered  by  the  discussion  of  the  claim  made  by  appellant  that 
the  right  to  maintain  the  action  has  been  lost  by  laches.  The  evidence 
on  the  part  of  the  plaintiff  bearing,  upon  that  issue  is  substantially  the 
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same  as  before.  It  is  now  controverted  in  some  respects,  thus  present- 
ing  a  question  of  fact,  which  has  been  decided  adversely  to  the  appel- 
lants. 

The  appellants  also  contend  that  the  court  erred  in  deciding  that,  in 
the  event  of  the  failure  of  the  plaintiff  to  recover  the  stock,  he  is  entitled 
to  its  value  at  the  time  of  the  trial.  They  claim  that  he  should  be 
limited  to  a  recovery  of  its  value  at  the  time  he  demanded  it  of  Clark^ 
for  the  reason  that  he  failed  to  tender  the  amount  Clark  paid  therefor. 
It  appears,  however,  that  Clark  declined  to  deliver  the  stock,  and 
manifested  an  intention  to  contest  plaintiff's  right  to  a  recovery.  This 
would  constitute  a  waiver  of  a  tender,  even  if  a  tender  to  him  were 
necessary.  Moreover,  a  tender  to  Clark  was  unnecessary.  The  plain- 
tiff's right  to  redeem  does  not  depend  upon  the  consideration  paid  by 
Clark,  or  whether  Clark  should  be  reimbursed  therefor.  The  tender 
must  be  made  to  the  pledgee  or  his  representatives.  Even  though 
Clark  were  entitled  to  be  reimbursed,  that  would  not  necessitate  a  tender 
before  trial  in  an  equity  suit.  Clark  had  notice  that  the  plaintiff  de- 
manded the  stock,  and,  if  he  wished  to  be  relieved  of  the  liability  of 
holding  it  while  it  might  increase  or  decrease  in  value,  he  should  have 
delivered  it  in  accordance  with  the  demand.  We  held  on  the  former 
appeal  that  the  plaintiff  is  entitled  to  recover  the  stock,  less  the  amount 
for  which  it  was  pledged,  and  the  court  upon  the  trial  has  liberally 
allowed  him  to  be  reimbursed  for  the  amount  expended,  together  with 
interest  thereon.  It  would  be  a  singular  judgment  that  would  decree 
to  the  plaintiff  the  right  to  recover  property  worth  upwards  of  $30,- 
000,  and  leave  it  optional  with  the  defendants  whether  to  deliver  the 
stock  or  to  pay  its  value  at  a  remote  past  period,  which  in  this  case 
appears  to  have  been  about  $300.  If  he  has  a  right  to  the  stock,  it 
must  follow  that  he  is  either  entitled  to  the  stock  or  its  value  at  the  time 
when  his  inability  to  recover  possession  is  ascertained. 

The  exceptions  taken  upon  the  trial  and  to  the  findings  and  the  re- 
fusals of  the  court  to  find  have  been  examined,  and  we  think  they  pre- 
sent no  reversible  error. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  aflSrmed^ 
with  costs.    All  concur. 


(114  App.  Div.  632.) 

In  re  BYRNES. 

(Supreme  Oonrt,  Appellate  Dlyislon,  First  Department    July  12,  lOOB.)- 

!•  TBUSTEBS— ACOOUNTIWG— TBAWSAOnON  OF  BUSINESS. 

Ckxie  Civ.  Proc.  |  2729,  made  applicable  to  trustees  by  section  2802; 
declares  that  on  an  accounting  by  an  executor  or  administrator  th& 
accountant  must  produce  and  file  vouchers,  etc.  Held  that,  where  a  testa- 
mentary trustee  completed  a  hotel  after  testator's  death,  and  operated  the 
same  until  it  could  be  satisfactorily  rented,  and  in  a  Judicial  settlement 
of  its  accounts  failed  to  show  that  the  operation  of  the  hotel  was  not 
authorized  by  the  will,  such  trustee  was  not  authorized  to  amend  a  fulf 
account,  for  a  part  of  which  no  vouchers  were  appended,  by  eliminatinsr 
all  items  of  receipts  and  disbursements  of  the  business,  and  charginfip 
Itself  with  the  amount  of  profits  of  the  business,  on  the  theory  that  it 
was  the  individual  business  of  the  trustee,  and  not  of  the  cestui  que  trust. 
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2.  Samk^Wrovowxtl  Gontinua.rce  or  Business. 

Where  a  testamentary  trustee  wrongfully  continued  a  business  started 
by  the  testator,  the  estate  was  not  liable  for  any  obligation  incurred  or 
loss  sustained,  and  the  trustee  was  chargeable  with  interest  on  the 
money  thus  wrongfully  used,  or,  at  the  election  of  the  beneficiaries  of  the 
trust,  with  the  profits  made  in  the  business  in  which  the  money  was  used. 

[Bd.  Note.— For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  8§  301- 

3.  RaICE— BUBDEN    OF   PBOOT. 

Where  a  testamentary  trustee  continued  a  business  started  by  testator, 
and  the  cestuis  que  trust  elected  to  recover  the  profits  obtained,  the 
burden  was  on  them  to  show  the  amount  of  such  profits. 

4.  Sahe— Itemized  Account— Duty  to  Pile— Vouchers— Disbubsembnts. 

Where  cestuis  que  trust  elect  to  recover  profits  made  in  a  business 
wrongfully  continued  by  the  trustee  with  the  funds  of  the  trust  estate, 
the  trustee  Is  not  required  to  file  an  itemized  account  of  receipts  or  dis- 
bursements therein  nor  vouchers  for  such  disbursements. 
Z.  Same— Refebence— PowEB  of  Refebee. 

Where  objections  to  the  account  of  a  testamentary  trustee  were  referred 
to  a  referee,  with  power  to  '*hear  and  determine,"  the  referee  was  au- 
thorized to  allow  the  trustee  to  file  an  amended  ticcount  in  a  proper  case. 

Appeal  from  Surrogate's  Court. 

Judicial  settlement  of  the  accounts  of  the  United  States  Mortgage  & 
Trust  Company,  as  substituted  trustee  under  the  will  of  Matthew 
Byrnes,  deceased.  From  a  judgment  permitting  the  trustee  to  file  an 
amended  and  supplemental  account  by  eliminating  from  the  original 
account  all  items  of  receipts  and  disbursements  of  a  hotel  business  con- 
ducted by  it,  and  by  including  therein  and  charging  itself  with  the 
amount  of  profits  of  the  business  as  the  only  item,  Byrnes  appeals.  Re- 
■versed. 

The  United  States  Mortgage  &  Trust  Company  was  substituted  under  the 
3ast  will  and  testament  of  Matthew  Byrnes,  deceased,  on  the  16th  day  of 
November,  1898,  as  trustee  in  place  of  Fernando  Battes,  who  was  removed 
3>y  order  of  the  court  On  the  7th  day  of  May,  1903,  the  trust  company  filed 
its  accoimt,  covering  the  period  from  July  1,  1901,  when  it  last  accounted, 
to  February  16,  1903.  On  the  13th  day  of  July,  1903,  it  filed  a  supplemental 
account  covering  the  period  from  February  16th  to  June  80th  of  that  year. 
Oitations  for  a  Judicial  settlement  of  the  account  were  duly  issued  and 
served  upon  all  parties  interested.  It  appears  that  the  former  trustee  began 
the  erection  of  the  apartment  hotel  known  as  "The  Lorraine"  on  property 
•of  the  estate  at  the  southwest  comer  of  Fifth  avenue  and  Forty-Fifth  street, 
^nd  that  the  building  had  not  been  completed  at  the  time  of  his  removal  and 
•of  the  substitution  of  the  trust  company.  The  substituted  trustee  continued 
the  work  and  completed  the  building  about  the  1st  day  of  February  1899, 
but  it  was  unable  to  make  a  satisfactory  lease  of  the  hotel  until  the  20th 
-day  of  November,  1902.  There  was  a  mortgage  of  $1,000,000  upon  the  prop- 
-erty,  and,  with  a  view  to  meeting  the  current  charges,  the  trustee  operate<i 
the  hotel  between  the  date  of  its  completion  and  the  time  It  was  able  to  lease 
the  same.  During  the  time  the  trustee  operated  the  hotel  it  kept  a  complete 
«et  of  books,  and  endeavored,  so  far  as  practicable,  to  keep  vouchers  for 
all  disbursements  In  conducting  the  business.  The  first  account  which  the 
trustee  filed  covered  the  period  from  its  appointment  to  the  1st  day  of  July, 
1901,  and  contained  an  itemized  statement  of  receipts  and  disbursements  in 
'Connection  with  the  business  of  running  the  hotel.  The  second  account  which 
the  trustee  filed,  and  the  supplemental  account  likewise,  contained  itemized 
statements  of  the  receipts  and  disbursements  in  conducting  the  hotel  busi- 
ness. The  first  account  was  judicially  settled  as  filed  without  objection. 
<;ertaln  beneficiaries  filed  objections  to  the  second  account  and  to  the  supple- 
jmental  account,  and  the  court  referred  the  matter  to  a  referee  "to  examine 
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said  account  and  objections,  to  hear  and  determine  all  gneBtions  arising 
upon  the  settlement  of  said  account  which  the  surrogate  has  power  to  deter- 
mine, and  to  report  to  the  court"  Before  the  matter  was  brought  to  a  hear- 
ing on  the  reference,  the  trustee  made  a  motion,  on  notice  to  all  parties  interest- 
ed, returnable  before  the  referee,  for  leave  '*to  amend  the  said  account  and 
supplemental  account,  by  eliminating  therefrom  all  items  of  receipts  and 
disbursements  of  said  business,  and  by  Including  therein  and  charging  itself 
with  the  amount  of  profits  of  the  business  as  one  item."  The  referee  refused 
to  grant  the  motion  unless  the  trustee  would  concede  upon  the  record  that 
it  conducted  the  hotel  business  without  authority.  The  trustee  thereupon 
requested  that,  before  it  be  compelled  to  make  an  election,  the  referee  report 
his  decision  to  the  surrogate,  '^o  the  end  that  the  same  may  be  reviewed, 
and  the  question  of  the  allowance  of  such  amended  account  and  the  condi- 
tions, if  any,  upon  which  it  should  be  allowed  may  be  finally  determined  be- 
fore proceeding  with  the  hearings  herein."  All  interested  parties  acquiesced 
in  this  suggestion,  and  the  referee  filed  a  report  of  his  decision.  The  trustee 
and  the  appellant  Byrnes,  one  of  the  beneficiaries,  filed  objections  to  the 
report.  Byrnes  objected  upon  the  ground  that  the  trustee  should  not  under 
any  circumstances  be  permitted  to  file  the  amended  account,  and  the  trustee 
objected  upon  the  ground  that  it  should  be  permitted  to  file  the  amended 
account  unconditionally.  The  matter  was  then  heard  by  the  surrogate,  who 
reversed  the  order  of  the  referee  in  so  far  as  it  Imposed  the  condition,  and 
permitted  the  trustee  to  file  the  amended  account  unconditionally.  The  order 
of  the  surrogate  modifying  the  decision  of  the  referee  provides  that  objec- 
tions to  the  amended  account  may  be  filed,  and  that  thereupon  the  amended 
account  and  objections  be  remitted  to  the  referee,  "with  all  the  powers  con- 
tained in  the  original  order  of  reference  for  further  hearing  and  report" 
Byrnes  appeals  to  this  court  from  each  and  every  part  of  the  last  order  of  the 
surrogate. 

The  objections  to  the  account  and  to  the  supplemental  account  were  to 
items  of  disbursements  therein  aggregating  $116,804.46,  for  which,  it  is  claim- 
ed, no  vouchers  were  filed.  The  aggregated  amount  of  disbursements  for 
which  it  is  claimed  that  vouchers  were  not  presented  consists  of  three  items, 
as  follows:  "Petty  cash,"  $32,285.49;  '•pay  roll,"  $83,121.09;  "sundries," 
$1,897.88.  The  trustee  claims  that  most  of  the  total  "petty  cash"  disburse- 
ments came  back  Into  its  hands  and  is  accounted  for  In  the  moneys  received 
from  the  hotel  business.  Its  explanation  of  this  is  that  a  fund  of  $4,000  was 
placed  in  the  hands  of  the  manager  of  the  hotel  when  it  was  opened,  to  be 
used  In  payment  of  necessary  cash  disbursements,  and  that  those  disburse- 
ments principally  consisted  in  advances  to  guests,  which  were  charged  to 
and  subsequently  paid  by  the  guests  with  their  bills,  and  the  whole  deposit- 
ed in  the  bank  to  the  credit  of  the  trustee,  and  that  the  amount  of  such 
advances  were  then  in  each  case  remitted  to  the  manager  for  the  purpose  of 
maintaining  the  fund  of  $4,000.  The  disbursements  for  the  items  designated 
"pay  roll"  were  for  wages  and  salaries  of  the  employes  of  the  hotel,  and 
for  the  aggregate  of  this  Item  vouchers  signed  by  the  manager  of  the  hotel, 
showing  the  receipt  of  the  money  by  him,  were  filed,  to  which,  as  to  about 
$70,000  of  the  aggregate,  was  attached  a  pay  roll  sheet  containing  the  names 
of  the  employes,  and  the  amounts  paid  to  them  and  their  receipts  therefor. 
The  trustee  also  claims  that  It  has  filed  proper  vouchers  for  all  of  the  dis- 
bursements designated  "sundries"  excepting  $372.89.  In  the  amended  account 
which  the  surrogate  allowed  to  be  filed  the  trustee  charges  itself  with  the 
balance  of  the  property  of  the  estate  in  its  hands  as  shown  by  the  prior 
accounting,  and  with  property  subsequently  received  by  it  except  from  the 
hotel  business,  and  with  the  profits  of  the  business  of  the  hotel,  amounting 
to  $160,655.38.  The  gross  receipts  and  disbursements  and  the  items  of  the 
hotel  business  as  set  forth  in  the  original  and  supplemental  accounts  are 
omitted  from  the  amended  account.  The  amended  account  was  evidently 
filed  with  a  view  to  relieving  the  trustee  of  the  burdem  of  proving  the  dis- 
bursements itemized  In  the  account  and  supplemental  accounts  for  which 
vouchers  were  not  presented  and  to  which  objections  were  filed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHUN,  and  HOUGHTON,  JJ. 
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Henry  T.  Fay,  for  appellant. 

Addison  C.  Ormsbee  (Jordan  J.  Rollins,  on  the  brief),  for  respond- 
ent. 

LAUGHLIN,  J.  By  virtue  of  the  provisions  of  section  2802  of  the 
Code  of  Civil  Procedure,  section  2729,  regulating  an  accounting  by 
an  executor  or  administrator,  is  rendered  applicable  to  accountings  of 
trustees.     Section  2729,  so  far  as  material,  provides  as  follows: 

"  *  ^  *  On  an  accounting  by  an  executor  or  administrator,  tbe  ac- 
counting iwrty  must  produce  and  file  a  voucher  for  every  payment,  except  In 
one  of  tbe  following  cases:  (1)  He  may  be  allowed,  without  a  voucher,  any 
proper  item  of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  supported 
by  his  own  uncontradicted  oath.  ♦  •  ♦  (2)  If  he  proves  by  his  own  oath 
or  anotber*8  testimony,  that  he  did  not  take  a  voucher  when  he  made  the  pay- 
ment, or  that  the  voucher  then  taken  by  him  has  been  lost  or  destroyed,  he 
may  be  allowed  any  item,  the  payment  of  which  he  satisfactorily  proves  by 
the  testimony  of  the  person  to  whom  he  made  it ;  or,  if  that  person  is  dead 
or  cannot,  after  diligent  search,  be  found,  by  any  competent  evidence  other 
than  his  own  oath  or  that  of  his  wife.    ♦    •    ♦ »» 

The  theory  upon  which  the  trustee  moved  for  leave  to  file  the  amend- 
ed account  evidently  is  that  it  is  entitled  to  the  benefit  of  the  rule  ap- 
plicable to  executors  and  administrators  who  without  authority  con- 
tinue the  business  of  the  testator  or  decedent,  or  use  the  funds  of  the 
estate  in  their  own  business.  It  is  the  duty  of  an  administrator  or  ex- 
ecutor, unless  the  will  of  the  testator  otherwise  directs,  to  collect  the 
debts  and  obligations  owing  to  the  estate,  and  close  out  the  business, 
if  any,  of  the  decedent  or  testator  with  all  reasonable  dispatch,  and  to 
apply  the  moneys  coming  into  his  hands  in  satisfaction  of  the  debts 
owing  by  the  decedent  or  testator,  and  distribute  the  surplus  after 
deducting  the  expenses  of  administration  according  to  the  statute  of 
distribution  or  the  directions  of  the  will.  If,  in  violation  of  this  duty, 
the  administrator  or  executor  continues  the  business  or  uses  the  money 
in  his  own  business,  his  act  is  wrongful,  and  the  estate  is  not  liable  for 
any  obligation  incurred  or  loss  sustained,  and  he  may  be  charged  in- 
terest upon  the  money  thus  wrongfully  used,  or,  at  the  election  of  those 
interested,  with  the  profits  made  in  the  business  in  which  it  is  used ;  but 
in  that  event  the  burden  is  upon  them  to  show  the  amount  of  the  profits, 
and,  the  business  being  unlawful,  and  his  own,  so  far  as  the  estate  is 
concerned,  he  is  not  required  to  file  an  itemized  account  of  the  receipts 
and  disbursements  therein,  or  vouchers  for  such  disbursements.  Mat- 
ter of  Munzor,  4  Misc.  Rep.  374,  25  N.  Y.  Supp.  818 ;  Matter  of  Peck, 
79  App.  Div.  296.  80  N.  Y.  Supp.  76,  affirmed  177  N.  Y.  538,  69  N.  E. 
1129 ;  Matter  of  Suess,  37  Misc.  Rep.  459, 461,  75  N.  Y.  Supp.  1050 ;  Wil- 
lis V.  Sharp,  113  N.  Y.  591,  21  N.  E.  705,  4  L.  R.  A.  493 ;  Kenyon  v. 
Olney,  39»  N.  Y.  St,  Rep.  839,  15  N.  Y.  Supp.  416. 

The  referee  undoubtedly  was  authorized  to  allow  the  trustee  to  file 
an  amended  account  in  a  proper  case  (Matter  of  Munzor,  supra) ;  but 
the  trustee  filed  the  original  and  supplemental  accounts  upon  the  theory 
that  the  busines  in  which  the  money  was  used  was  not  his  individual 
business,  but  that  of  his  cestui  que  trust.  The  amended  account  is 
not  filed  for  the  purpose  of  supplying  any  omission  or  correcting  any 
error  in  the  original  or  supplemental  accounts. 
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The  provisions  of  the  will  creating  the  trust  are  not  set  forth,  nor 
is  it  alleged  that  the  business  of  conducting  this  hotel  was  not  author- 
ized by  the  will  or  by  the  beneficiaries.  If  in  any  case  a  trustee  could 
be  heard  to  say  on  a  voluntary  accounting  that  in  investing  the  money  of 
the  estate  he  had  departed  from  his  authority  under  the  will,  and  en- 
gaged in  a  private  venture  on  his  own  account,  which  proved  profit- 
able, but  that  merely  because  it  was  not  authorized  by  the  will  he  only 
charged  himself  with  the  amount  of  the  estate  that  came  into  his  hands 
and  interest  thereon,  which  it  is  unnecessary  now  to  decide,  it  seems 
quite  clear  that  it  would  be  incumbent  upon  him  to  show  that  the  busi- 
ness in  which  he  used  the  trust  fund  was  not  autliorized  by  the  will 
or  by  the  beneficiaries ;  and  especially  should  this  be  true  where  he  ap- 
plies for  leave  to  amend,  in  this  respect,  an  account  once  filed  by  him. 

We  are  of  opinion,  therefore,  that  the  moving  papers  were  wholly 
insufficient  to  authorize  the  filing  of  the  amended  account.  The  amend- 
ed account  becomes  a  substitute  for  the  original  and  supplemental  ac- 
counts. The  order  of  the  court  authorizing  the  trustee  to  file  the 
amended  account  constitutes  a  decision  that  the  trustee  is  only  obliged 
to  account  for  profits,  because,  if  it  were  not  so,  the  original  and  sup- 
plemental accounts  should  have  been  allowed  to  stand  as  the  basis  of 
the  accounting,  whereas,  under  the  order  from  which  the  appeal  is 
taken,  the  amended  account  is,  in  effect,  a  substitute  therefor.  It  seems 
extremely  doubtful  whether  in  any  case  the  rule  applicable  to  an  ad- 
ministrator or  executor  continuing  a  business  without  authority  is 
applicable  to  a  trustee,  but,  since  the  facts  material  to  present  any  phase 
of  that  question  for  decision  are  not  contained  in  the  record,  we  re- 
frain from  expressing  a  definite  opinion  thereon. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  to  file  the  amended  account  denied,  with  $10 
costs.    All  concur. 


PRATT,  HURST  &  CO.,  Limited,  v.  TAILBR  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    July  12,  1006.) 

1.  Pleading— DEicuBBEft—SEPARATs  Causes  of  AonoN. 

Where  defendant  demurred  only  to  plaintUT's  second  cause  of  action, 
the  first  cause  of  action  alleged  in  the  complaint  was  not  affected  by 
the  issue  thus  raised. 

2.  Landlord  and  Tenant—  Quiet  EJnjotment— Breach— BvicmoN. 

In  the  absence  of  a  legal  eviction  of  a  tenant  by  the  defective  con- 
dition of  the  premises,  there  could  be  no  breach  of  the  landlord's  cove- 
nant of  quiet  enjoyment 

[Ed.  Note. — For  cases  in  point,  see  vol.  82,  Cent  Dig.  Landlord  and 
Tenant,  §§  473,  474.]  ^ 

8.  Same— Defective    Premises— Lease— Construction— Notice. 

Where  landlords  permitted  the  roof  of  the  leased  premises  to  be  oc- 
cupied in  a  manner  which  caused  holes  to  be  made  therein,  and  per- 
mitted a  business  to  be  carried  on  there  from  which  debris  accumu- 
lated and  stopped  the  drain  pipes,  which  caused  plaintiff's  goods  on  a 
lower  floor  to  be  damaged  by  rain  water,  plaintiff  was  not  bound  to 
give  the  landlord  notice,  in  order  to  create  a  liability  for  the  damages 
sustained,   under  a  clause   in  the   lease  providing  that   the  landlords 
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should  not  be  liable  for  any  damage  caused  by  leakage  of  the  roof, 
unless  they  shonld  neglect  to  make  necessary  repairs  within  a  reason- 
able time  after  writt^i  notice  of  such  leakage  from  plaintiff. 

[Ed.  Note.— For  cases  In  point,  see  roL  82,  Cent  Dig.  Landlord  and 
Tenant,  §  54&] 

4  Same— Neougenok. 

A  provision  in  a  lease  that  the  landlords  should  not  be  liable  for  any 
damage  caused  by  leakage  of  the  roof  unless  they  should  neglect  to 
make  necessary  repairs  within  a  reasonable  time  after  receiving  a  writ- 
ten notice  of  such  leakage  from  plaintiff  was  infective  to  exempt 
the  landlords  from  liability  from  leaks  occasioned  by  their  own  neg- 
ligence. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Pratt,  Hurst  &  Co.,  Limited,  against  Edward  N.  Tailer 
and  another  as  trustees.  From  that  portion  of  an  interlocutory  judg- 
ment overruling  plaintiff's  demurrer  to  defendant's  second  separate 
defense,  and  sustaining  defendant's  demurrer  to  plaintiff's  second 
cause  of  action  and  dismissing  the  complaint,  plaintiff  appeals.  Re- 
See  90  N.  Y.  Supp.  1023. 

Argued  before  O'BRIEN,  R  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 
Arthur  L..  Marvin,  for  appellant. 
Edward  B.  Whitney,  for  respondent 

HOUGHTON,  J.  The  plaintiff  is  a  tenant  of  defendants,  and 
brings  this  action  to  recover  damage  to  its  stock  of  goods  caused  by 
leakage  of  the  roof  of  the  building  occupied  by  it.  The  lease  con- 
tained a  provision  that  the  defendants  should  keep  the  roof  in  repair, 
but  that  they  should  not  be  liable  to  pay  "for  any  damage  caused  by 
leakage  of  tiic  same  unless  they  shall  neglect  to  make  the  necessary 
repairs  within  a  reasonable  time  after  receiving  a  written  notice  of 
such  leakage"  from  the  plaintiff. 

The  complaint  set  forth  two  separate  causes  of  action  for  the  same 
recovery.  The  first  cause  of  action  is  based  upon  the  negligence  of 
the  defendants  in  permitting  the  roof  to  be  occupied  for  business  cal- 
culated to  and  which  did  wear  the  roof  and  make  holes  in  it,  to  the 
knowledge  of  the  defendants  and  their  agents,  and  which  necessarily 
scattered  debris  thereon,  which  defendants  knew  was  likely  to  and 
which  did  effect  a  stoppage  of  the  drainage  pipe,  and  during  a  certain 
rainstorm  caused  water  to  stand  on  the  roof,  and  leak  through  the 
holes  so  made  upon  plaintiff's  goods.  The  second  cause  of  action  al- 
leges the  same  facts,  and,  in  addition,  that  defendants  agreed  that 
plaintiff  should  peaceably  enjoy  the  demised  premises,  and  violated 
their  contract  by  failing  to  keep  the  roof  in  repair  and  clear  of  debris, 
by  reason  of  which  breach  the  damage  was  caused ;  the  lease  being  set 
forth  and  pleaded  as  a  part  of  the  complaint.  The  defendants  de- 
murred to  this  second  cause  of  action  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  answered  as 
to  the  first,  and  for  a  second  and  separate  defense  set  forth  the  portion 
of  the  lease  above  quoted,  and  alleged  that  prior  to  the  storm  by  which 
the  damage  was  done  they  had  received  no  written  or  other  notice  from 
100N.Y.8.— 2 
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plaintiff  of  leakage  of  the  roof,  or  that  it  was  out  of  repair.  To  this 
second  separate  answer  the  plaintiff  demurred  on  the  ground  that  it 
was  insufficient  in  law  upon  its  face.  The  court  below  sustained  the 
defendant's  demurrer  to  the  plaintiff's  second  cause  of  action,  and  over- 
ruled the  plaintiffs  demurrer  to  the  defendant's  second  separate  de- 
fense, and  dismissed  the  plaintiff's  complaint.  The  defendant's  de- 
murrer relating  only  to  the  plaintiff's  second  cause  of  action,  the  first 
cause  of  action  was  not  affected  by  the  issue  of  law  thus  raised.  The 
only  theory  upon  which  the  entire  complaint  could  be  dismissed  would 
be  that  the  defendant's  second  separate  defense,  which  was  held  to  be 
a  good  one,  was  a  complete  and  unassailable  defense  to  any  action  on 
the  part  of  the  plaintiff,  either  in  tort  or  for  breach  of  the  contract  of 
letting. 

While  all  the  allegations  of  negligence  set  forth  in  the  first  cause  of 
action  of  the  complamt  are  without  objection  incorporated  in  and  made 
a  part  of  the  second  cause  of  action  stated  therein,  the  plaintiff's  coun- 
sel does  not  claim  that  the  latter  cause  of  action  is  in  tort,  but  insists 
that,  notwithstanding  the  provision  in  the  lease  with  respect  to  notice 
of  leakage  of  the  roof,  it  states  a  good  cause  of  action  for  breach  of 
contract.  It  is  quite  plain  that  no  legal  eviction  is  pleaded,  and  hence 
there  was  no  breach  of  the  covenant  of  quiet  enjoyment 

The  question  to  Tje  determined,  therefore,  is  whether  the  defendants, 
when  they  themselves  permitted  the  roof  to  be  occupied  in  a  manner 
likely  to  and  which  did  make  holes  in  it,  and  permitted  a  business  to  be 
carried  on  from  which  debris  would  be  likely  to  accumulate  and  cause 
a  stoppage  of  the  drainage  pipe,  and  which  in  fact  happened,  thus  flood- 
ing the  roof,  were  under  the  terms  of  the  lease  entitled  to  notice  that 
the  roof  was  in  a  leaky  condition  before  they  could  be  held  liable  for 
any  resulting  damages. 

The  covenant  with  respect  to  keeping  the  roof  in  repair  is  one  of 
several  mutual  covenants  contained  in  the  lease  for  the  care  and  use 
of  the  demised  premises.  The  provision  exonerating  the  defendants 
from  liability  for  any  damage  caused  by  leakage  of  the  roof,  unless 
they  shall  neglect  to  make  repairs  within  a  reasonable  time  after  re- 
ceiving written  notice  of  such  defect,  must  be  deemed  to  refer  to  de- 
fects arising  from  ordinary  wear  and  action  of  the  elements,  and  not 
from  those  caused  by  the  affirmative. acts  of  the  defendants  themselves, 
or  by  negligence  on  their  part.  If  the  defendants  deliberately  tore  up 
a  portion  of  the  roof,  or  made  holes  in  it,  it  could  hardly  be  claimed 
that  they  would  not  be  liable  for  any  resulting  damage  until  -their  ten- 
ants had  given  them  notice  that  water  leaked  through.  The  law  is  not 
so  unreasonable  as  to  assume  that  the  parties  to  the  contract  contem- 
plated that  a  notice  should  be  given  under  such  circumstances.  If  the 
defendants  permitted  the  roof  to  be  occupied  in  such  a  way  as  was  like- 
ly to  and  which  did,  with  their  knowledge,  as  alleged  in  the  complaint, 
break  it  and  make  holes  in  it,  the  act  was  their  own  act,  and  the  plain- 
tiff was  not  obliged  to  give  them  notice  of  the  defect  which  they  them- 
selves had  caused.  The  defendants  having  covenanted  to  keep  the  roof 
in  repair,  it  was  their  duty  so  to  do,  and  if  they  failed  to  perform  it 
they  were  responsible  for  the  damages  resulting  from  such  failure. 
O'Rourke  v.  Feist,  42  App.  Div.  136,  69  N.  Y.  Supp.  167.    If  the  pro- 
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vision  of  the  lease  with  respect  to  their  not  being  liable  in  damages  for 
any  leakage  until  notice  of  such  defect  in  the  roof  was  given  them  by 
the  plaintiflF,  with  a  reasonable  time  thereafter  to  make  the  repairs,  does 
not  apply  to  defects  caused  by  their  own  acts  (and  as  we  construe  the 
agreement  it  does  not),  it  follows  that  no  notice  was  necessary,  and 
that  the  second  count  of  plaintiff's  complaint  states  a  good  cause  of 
action  for  breach  of  contract. 

The  defendants'  second  separate  answer  pleads  lack  of  notice  as  a 
defense  to  plaintiflF's  cause  of  action,  alleging  negligence.  Presumably 
a  good  cause  of  action  in  tort  is  stated,  for  the  defendants  have  an- 
swered instead  of  demurring.  If  the  provision  of  the  lease  with  respect 
to  notice  were  as  broad  as  defendants  claim  it  to  be,  it  would  not  ap- 
ply to  exempt  them  from  liability  for  their  own  negligent  acts.  The 
P^eneral  words  of  a  contract  limiting  liability  will  not  be  presumed  to 
include  exemption  from  negligence  unless  so  expressed  in  unequivocal 
terms.  Mynard  v.  Syracuse,  etc.,  R.  R.  Co.,  71  N.  Y.  180,  27  Am. 
Rep,  28.  The  negligence  charged  is  the  act  of  defendants  themselves, 
and  under  our  construction  of  the  contract,  to  the  eflfect  that  notice 
was  not  contemplated  respecting  defendants'  own  acts,  the  lack  of  no- 
tice of  defects  caused  by  such  acts  constitutes  no  defense. 

That  portion  of  the  complaint  demurred  to  stated  a  good  cause  of  ac- 
tion, and  the  separate  answer  demurred  to  set  forth  no  defense,  and 
the  interlocutory  judgment  should  be  reversed,  with  costs,  and  the  de- 
fendants' demurrer  to  the  second  cause  of  action  of  the  complaint  over- 
ruled, and  the  demurrer  of  the  plaintiff  to  the  second  separate  defense 
of  the  answer  sustained,  with  costs,  and  with  leave  to  the  defendants 
to  withdraw  their  demurrer  and  serve  an  amended  answer  upon  pay- 
ment of  the  costs  of  this  appeal  and  in  the  court  below.    All  concur. 


PEOPLE  T.  BROOKLYN  COOPERAGE  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  12,  1906.) 

,  States— PowEB  to  Inoub  Indebtedness— Oonstittjtional  Pbovisions— Aid 
TO  Univebsitt. 

Laws  1898,  p.  230,  c.  122,  anthorlzins  Cornell  University  to  establish  a 
college  of  forestry,  empowering  it  to  acquire  at  the  expense  of  the  state 
forest  lands  for  the  purpose  of  conducting  experiments  In  forestry,  and 
containing  an  appropriation  to  carry  out  the  provisions  of  the  act,  is 
constitutional*;  the  appropriation  being  assumed  not  to  be  in  aid  of  the 
university,  within  Const,  art  7,  {  1,  and  article  8,  §  9,  declaring  that 
the  credit  of  the  state  shall  not  be  loaned  to  any  individual,  association, 
or  corporation. 

,   OOLLEOES  AND  UNIVEBSITIES^— EDUCATION  IN  F 0BE8TBT— STATUTES. 

Under  Laws  1898.  p.  230,  c.  122,  authorizing  Cornell  University  to 
create  a  college  of  forestry  and  empowering  It  to  purchase  at  the  ex- 
pense of  the  state  forest  lands  for  the  purpose  of  conducting  experiments 
in  forestiy,  etc.,  the  university  is  a  trustee  of  the  lands  acquired  by  it, 
and  it  cannot  be  deemed  the  absolute  owner  thereof,  so  as  to  permit  it 
to  use  or  dispose  of  the  same  as  it  may  choose. 
.  Same. 

While,  under  Laws  1898,  p.  230,  c  122,  authorizing  Cornell  University  to 
establish  a  college  of  forestry,  and  to  acquire  at  the  expense  of  the  state 
forest  lands  on  which  experiments  In  forestry  shall  be  conducted  as  it 
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may  deem  most  advantageous,  etc.,  the  manner  of  doing  the  work  in 
instruction  in  Bclentlflc  forestry  is  left  to  the  discretion  of  the  university ; 
yet  the  university  is  not  permitted  to  do  what  it  sees  fit  in  the  way  of 
denuding  the  forest  lands  acquired  under  the  act,  and  cut  or  permit  to  be 
cut  timber  thereon  in  such  quantities  as  to  destroy  the  forests,  without 
regard  to  the  interests  of  the  state,  or  the  duty  which  the  university,  on 
accepting  the  provisions  of  the  statute,  has  undertaken  to  perfonn. 

4.  Same. 

Laws  1808,  p.  230,  c.  122,  authorizes  Cornell  University  to  establish  a 
college  of  forestry,  and  to  acquire  at  the  expense  of  the  state  forest  lands 
on  which  experiments  in  forestry  as  it  may  deem  advantageous  to  the 
state  shall  be  conducted.  The  university  accepted  the  provisions  of  the 
act,  and  thereafter  conveyances  of  forest  lands  weite  made  to  it  by  deeds 
providing  that  the  lands  were  for  the  purposes  mentioned  in  the  statute^ 
and  that  the  lands  should  at  the  expiration  of  80  years  become  a  part  of 
the  forest  preserve.  The  university  thereafter  entered  into  a  contract 
with  a  third  person,  whereby  he  was  authorized  to  cut  and  remove  sub- 
stantially all  the  merchantable  timber  on  the  lands  thus  conveyed.  The 
third  person  had  knowledge  of  the  obligations  assumed  by  the  university. 
Held,  that  the  third  person  acquired  no  greater  interest  in  the  lands  than 
the  university  had,  and  neither  the  university  nor  the  third  person  had 
the  right  to  devastate  the  lands  without  any  attempt  to  carry  on  the  work 
of  sclentiflc  forestry. 

Ow  Same. 

Laws  1898,  p.  280,  c  122,  authorizes  Cornell  University  to  establish  a 
college  of  forestry  and  to  acquire  at  the  expense  of  the  state  forest  lands 
on  which  experiments  in  forestry  shall  be  c<mducted,  and  provides  that 
at  the  expiration  of  80  years  forest  lands  acquired  by  the  university  shall 
be  conveyed  to  the  state.  The  university  accepted  the  provision  of  the  act, 
and  acquired  forest  lands  paid  for  by  the  state.  It  then  entered  into  a 
contract  with  a  third  person,  authorizing  him  to  cut  and  remove  the 
merchantable  timber  on  the  land  without  any  attempt  to  carry  on  the 
work  of  scientific  forestry.  Held,  that  the  state,  whether  its  rights  were 
legal  or  equitable,  was  entitled  to  the  aid  of  the  court  in  the  enforcement 
of  the  statute  with  respect  to  the  lands  acquired  thereunder. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  people  against  the  Brooklyn  Cooperage  Company  and 
another.  From  an  interlocutory  judgment  overruling  a  demurrer  to 
the  complaint,  defendant  the  Brookl3rri  Cooperage  Company  appeals. 
Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Edward  M.  Shepard,  for  appellant. 

Julius  M.  Mayer,  Atty.  Gen.,  and  Edward  B.  Whitney,  for  the 
People. 

KRUSE,  J.  The  question  involved  is  the  right  of  the  state  in,  and 
its  dominion  over,  the  so-called  "College  Forest,"  consisting  of  about 
30,000  acres  of  land  in  the  Adirondack  region,  which  were  conveyed 
by  the  Santa  Clara  Lumber  Company  to  Cornell  University  on  Decem- 
ber 21,  1898,  the  consideration  of  $165,000  being  paid  wholly  by  the 
state.  The  deed  was  made  out  and  the  consideration  paid  pursuant 
to  the  provisions  of  chapter  122,  p.  230,  of  the  Laws  of  1898,  entitled 
"An  act  to  promote  education  in  forestry,  to  encourage  and  provide 
for  the  establishment  of  a  college  of  forestry  at  Cornell  University, 
and  making  an  appropriation  therefor,"  which  became  a  law  on  the 


Digitized  by 


Google 


Sup.   Ct.)  PEOPLE  V.  BROOKLYN  COOPERAOE  CO.  21 

26th  day  of  March,  1898.  That  act  authorized  the  trustees  of  Cornell 
University  to  establish  a  department  in  the  university  to  be  known  as 
the  "New  York  State  College  of  Forestry,"  for  the  purpose  of  educa- 
tion and  instruction  in  the  principles  and  practices  of  scientific  forest- 
ry, upon  acceptance  by  the  university  of  the  provisions  of  the  act.  For 
the  purpose  of  carrying  out  the  object  of  the  act,  it  authorized  the 
board  of  trustees  of  the  university,  with  the  consent  and  approval  and 
under  the  direction  of  the  forest  preserve  board  of  this  state,  to  pur- 
chase and  acquire  not  more  than  30,000  acres  of  land  in  the  Adirondack 
forest.  It  was  provided  that  the  university  should  have  the  general 
possession,  management,  and  control  of  the  land,  and,  through  its 
trustees  and  College  of  Forestry,  conduct  upon  said  land  such  experi- 
ments in  forestry  as  it  may  deem  most  advantageous  to  the  interests 
of  the  state  and  the  advancement  of  the  science  of  forestry,  and  plant, 
raise,  cut,  and  sell  timber  at  such  times,  of  such  species  and  quantities 
and  in  such  manner  as  it  may  deem  best,  with  a  view  to  obtaining  and 
imparting  knowledge  concerning  the  scientific  management  and  use  of 
forests,  their  regulation  and  administration,  the  protection,  harvesting, 
and  reproduction  of  wood  crops,  and  earning  a  revenue  therefrom ;  and 
to  that  end  to  appoint  a  faculty  for  the  school,  and  a  forest  manager, 
rangers,  and  superintendents,  and  incur  such  other  expense  in  connec- 
tion therewith  as  might  be  necessary  for  the  proper  management  of  the 
college  and  the  care  of  the  lands  for  the  purposes  of  the  act  and  within 
the  amount  appropriated. 

Section  4  of  the  act  reads  as  follows : 

"Every  deed  or  conveyance  of  lands  acquired  under  the  pro(vlslons  of  this 
act  by  said  university  shall  contain  in  the  habendum  clause  thereof  a  condition 
and  covenant  that  the  same,  and  the  title  to  the  land  conveyed  therein  and 
thereby,  Is  taken  by  the  grantee  therein  named,  the  Cornell  University, 
nnder  and  pursuant  to  the  provisions  of  this  act;  and  shall  also  contain  an 
express  covenant  running  with  the  land  and  binding  npon  said  university, 
that  the  same  is  conveyed  for  the  uses  and  purposes  In  this  act  provided  for, 
and  also  an  express  covenant  on  the  part  of  said  unfverslty  to  convey  said 
lands  to  the  people  of  the  state  as  hereinafter  provided  for.  Every  such  con- 
veyance shall  be  executed  In  duplicate,  one  of  which  shall  be  recorded  In  the 
office  of  the  clerk  of  the  county  where  the  land  is  situated,  and  the  other  in 
the  office  of  the  Secretary  of  State." 

The  act  further  required  Cornell  University  to  keep  all  moneys  from 
state  appropriations  for  the  college  in  a  separate  fund,  and  required 
a  report  of  the  expenditures  and  of  the  general  operations  of  the  col- 
legje  to  be  made  to  the  Legislature,  and  thit  all  sums  received  by  the 
university  from  the  sale  of  timber  or  otherwise  under  the  act  be  imme- 
diately paid  to  the  State  Treasurer,  and  credited  to  the  fund  appro- 
priated from  time  to  time  for  the  purposes  of  the  act. 

Section  8  provided: 

''Subject  only  to  the  powers,  duties  and  responsibilities  vested  in  or  Imposed 
upon  the  trustees  of  Cornell  University  by  this  act,  and  except  as  may  be  in- 
consistent with  this  act  and  the  objects  and  purposes  herein  provided  for, 
the  land  so  purchased  shall  be  deemed  to  be  and  shall  be  regarded  as  a  part 
of  the  forest  preserve,  so  far  as  may  be  necessary  for  the  protection  of  fish, 
game  and  forests  as  prescribed  by  the  fish,  game  and  forest  law  and  the 
jurisdiction,  supervision,  powers,  duties  and  responsibilities  of  the  fish,  game 
and  forest  commission,  and  of  the  fish  and  game  protectors  and  foresters, 
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authorized  by  the  fish,  game  and  forest  law,  except  as  may  be  Inconsistent 
with  the  provisions  of  this  act,  shall  extend  and  apply  to  the  land  so  par- 
chased  hereunder  for  the  purposes  of  this  act." 

Section  9  of  the  act  provides  for  the  conveyance  of  the  lands  after 
the  expiration  of  30  years  from  the  time  the  act  took  effect,  which  was 
on  the  26th  day  of  March,  1898.     It  reads  as  follows: 

"Upon  and  at  the  expiration  of  thirty  years  from  and  after  the  taking 
effect  of  this  act,  all  lands  and  each  and  every  part  and  parcel  thereof,  pur- 
chased by  said  university,  and  paid  for  by  the  state  under  and  pursuant 
to  the  provisions  of  this  act,  shall  be  by  the  board  of  trustees  of  said 
uniiversity,  or  Its  sucessors,  granted  and  conveyed  to  the  people  of  the  state 
of  New  York  by  a  good  and  sufficient  deed  of  conveyance,  without  further 
price  or  consideration  therefor,  and  the  same  shall  thereupon  be  and  become 
a  part  of  the  forest  preserve.  Nothing  herein  contained,  however,  shall  be 
held  or  construed  to  render  it  obligatory  upon  the  trustees  to  accept  the 
provisions  hereof." 

The  act  appropriated  the  sum  of  $10,000,  and  was  passed  with  a 
three-fifths  quorum  being  present.  On  the  1st  day  of  April,  1898,  the 
board  of  trustees  of  Cornell  University  by  a  formd  resolution  accepted 
the  provisions  of  the  act,  and  the  deed  of  conveyance  was  thereafter, 
and  on  the  21st  day  of  December,  1898,  made  to  it  by  the  Santa  Clara 
Lumber  Company,  at  which  time  most  of  these  lands  were  covered  with 
a  forest.  Soon  after  this  conveyance  the  university  took  possession 
of  the  lands,  and  on  or  about  May  5,  1900,  entered  into  a  contract  in 
writing  with  the  defendant,  the  Brooklyn  Cooperage  Company,  where- 
by the  cooperage  company  was  required  to  erect  and  maintain  on  the 
college  forest  two  or  more  factories,  at  least,  one  for  the  manufacture 
of  staves  and  heading,  and  at  least  another  for  the  manufacture  of  the 
products  of  wood  distillation,  permitting  the  company  to  maintain  the 
necessary  buildings  and  structures,  to  use  any  water  power  upon  the 
college  forest  for  the  purpose  of  its  plants,  with  a  right  to  construct 
and  maintain  dams;  holding  the  university  harmless,  however,  from 
any  damage  resulting  from  any  construction  or  maintenance  or  use  of 
the  water  power,  and  providing,  further,  that  this  should  not  imply 
any  warranty  on  the  part  of  the  university.  Also  permitting  the  coop- 
erage company  to  produce  and  use  electricity  or  other  agents  for  fire, 
heating,  lighting,  or  telephone  service  for  the  use  of  its  plant,  or  other 
uses  of  the  college  forest  or  the  adjoining  tracts ;  "provided,  however, 
that  no  such  use  shall  be  permitted  which  shall  be  inconsistent  with 
the  purposes  for  which  the  college  forest  has  been  acquired  by  the 
university."  The  university  further  assumed  by  said  contract  to  give 
to  the  cooperaf^e  company  the  right,  subject  to  the  terms  and  condi- 
tions of  the  agreement,  "to  take  and  use  all  the  maple,  beech,  and  birch 
wood  and  timber  of  merchantable  trees  now  upon  the  college  forest, 
and  also  such  spruce  and  other  soft  woods  as  under  proper  forestry 
management  it  shall  become  proper  to  cut;  but  the  university  may  in 
its  discretion  reserve  all  or  any  of  the  timber  standing  alongside  of 
rivers,  streams,  ponds,  highways,  or  fire  lines  to  the  width  of  not  to 
exceed  twenty-five  rods,  and  altogether  not  compromising  more  than 
1,600  acres  of  the  whole  college  forest.  The  university  shall  also  have 
the  right  to  accept  and  dispose  of  and  sell  separately  such  firewood 
and  stovewood  as  is  required  for  local  use,  not  to  exceed  1,500  cords 
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in  any  one  year.  No  trees  below  ten  inches  at  the  stump  shall  be  con- 
sidered as  merchantable.  But  the  university  may  in  its  discretion,  as 
proper  forest  management  requires,  cut  trees  of  smaller  size,  and  deliv- 
er the  wood  in  cordwood,  nor  shall  the  university  be  prevented  from 
leaving  such  trees  of  larger  diameter  as  proper  forest  management 
shall  require ;  nor  shall  it  be  prevented  from  disposing  to  other  parties 
of  any  wood  materials  which  are  not  required  or  customarily  used  in 
the  manufacture  of  staves,  headings,  or  wood  distillation,  or  from  cut- 
ting and  using  such  wood  materials  as  are  required  for  the  use  of  the 
New  York  College  of  Forestry."  The  company  agreed  to  take,  and 
the  university  agreed  to  cut  and  deliver  at  its  own  expense,  in  each 
and  every  year  of  the  term  of  15  years,  the  quantity  of  wood  in  logs 
and  cordwood  as  the  cooperage  company  shall  require  cut  during  the 
next  following  season,  giving  notice  as  therein  stated : 

"Provided  that  the  nnlversity  shall  not  be  obliged  to  cut  in  any  one  year 
more  than  1/15  of  the  wood  standing  on  the  college  forest  Nor  shall  It  be 
required  In  any  one  year,  except  as  hereinafter  provided,  to  cut  less  than 
10,000  cords  of  fuel  wood  and  retort  wood,  together  with  the  logs  produced  in 
the  catting  of  such  cordwood.  At  no  time  shall  the  university  be  obliged  to 
cut  and  deliver  a  larger  amount  of  logs  than  can  be  secured  from  the  trees 
necessary  to  be  cut  in  order  to  supply  the  quantities  of  cordwood  required  or 
taken  by  the  cooperage  company." 

— ^To  be  paid  for  by  the  cooperage  company  at  certain  prices  named  in 
the  contract.  The  contract  provided  for  reducing  the  amount  of  wood 
to  be  taken  in  the  event  that  there  was  a  depression  in  business,  mak- 
ing it  unprofitable  to  carry  on  the  business,  and  also  permitting  the 
cooperage  company  to  terminate  the  contract  as  regards  the  wood  to 
be  used  for  wood  distillation  in  the  event  of  the  reduction  of  the  tax 
on  grain  alcohol,  so  as  to  make  it  unprofitable  to  manufacture  wood  al- 
cohol, and  also  providing  for  suspending  production  for  a  period  of 
four  months  resulting  from  strikes  and  unavoidable  contingencies. 
The  contract  further  provided  as  follows : 

"Nothing  in  this  agreement  shall  be  construed  as  limiting  the  university  in 
the  management  of  its  property  in  any  way,  except  so  far  as  herein  stated, 
and  all  reasonable  rules  and  regulations  for  the  safety  of  the  property,  and 
especially  with  regard  to  danger  from  fires,  promulgated  by  the  university  or 
by  the  forest,  fish,  and  game  commission,  must  be  observed  by  the  company : 
and  the  company  especially  agrees  that  no  deleterious  substance  resulting  in 
its  operations  shall  be  allowed  to  run  into  rivers  or  water  courses  or  lakes." 

The  complaint  further  alleges  that  the  cooperage  company  there- 
after constructed  one  or  more  factories  on  or  near  said  lands,  built 
a  railroad  through  the  land,  and  the  university  commenced  to  cut  and 
deliver  wood  and  timber  to  the  cooperage  company,  clearing  a  portion 
of  the  land,  and  replanting  only  a  small  part  of  the  land  so  cleared, 
leaving  the  rest  denuded,  intending  and  expecting  from  year  to  year 
as  the  old  timber  should  be  removed,  and  for  the  purpose  of  forestry 
education  and  experiment,  to  replant  the  tract  thus  cleared  in  succes- 
sive sections  with  seedlings;  but  that  the  expense  of  cutting  and  de- 
livering to  the  cooperage  company  was  so  great  that  no  profit  was 
derived  therefrom  by  the  university,  and  no  funds  were  provided,  by 
the  university  or  otherwise,  for  planting  or  raising  of  trees,  or  conduct- 
ing experiments  in  forestry,  or  maintaining  the  New  York  State  Col- 
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lege  of  Forestry,  except  certain  appropriations  made  by  the  state,  which 
appropriations  ceased  in  1902.  That  in  the  month  of  June,  1903,  the 
university  discontinued  and  abandoned  the  maintenance  of  said  college, 
and  since  that  date  has  planted  nothing,  and  made  no  attempt  to  conduct 
experiments  of  any  kind  upon  the  land  aforesaid,  but  still  remains  in 
possession  thereof.  That  the  university  under  said  contract  has  been 
required  by  the  cooperage  company  to  cut  timber  and  deliver  it  to  the 
cooperage  company,  and  the  university  and  the  cooperage  company 
threaten  to  cut  and  remove  large  quantities  of  timber,  claiming  the 
right  to  do  so,  notwithstanding  the  failure  of  the  university  to  carry 
out  the  object  contemplated  by  the  act  of  1898,  the  provisions  of  which 
were  accepted  by  the  university,  and  to  use  the  lands  and  premises  for 
the  purpose  for  which  they  were  acquired.  It  is  further  alleged  in  the 
complaint  that  the  effect  of  the  actions  and  omissions,  if  permitted, 
will  be  to  denude  these  lands  of  their  present  forests,  or,  if  not  entirely 
denuded,  occupied  by  growth  of  vegetation  of  comparatively  little 
value,  and  do  irreparable  injury  to  the  plaintiffs,  for  which  damages 
would  not  be  adequate  compensation,  and  that  the  recovery  of  damages 
would  also  involve  a  multiplicity  of  suits,  and  claiming  that  the  lands 
in  reality  belong  to  the  state.  The  complaint  asks  for  an  adjudication 
ui)on  the  validity  of  the  contract,  and  for  a  permanent  injunction  en- 
joining and  restraining  cutting  of  timber  upon  the  lands,  adjudging 
the  plaintiff  to  be  the  equitable  owner  and  entitled  to  the  possession, 
and  such  further  relief  as  may  be  just.  The  defendant  cooperage 
company  demurs  to  the  complaint,  upon  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
having  been  overruled,  the  cooperage  company  appeals  from  the  judg- 
ment entered  upon  that  decision. 

The  conveyance  not  only  recited  the  payment  of  the  consideration 
by  the  state,  but  referred  to  the  act  of  the  Legislature  under  the  provi- 
sions of  which  the  university  had  assumed  the  burden  of  this  under- 
taking, and  the  object  of  acquiring  these  lands  and  the  uses  to  be  made 
of  them  was  apparent  therefrom.  It  was  evidently  intended  that  the 
work  of  cutting  the  timber  and  reforesting  the  lands  should  be  done  by 
the  students,  or  under  their  direction,  subject  to  the  general  supervi- 
sion and  control  of  such  of  the  faculty  of  the  university  as  had  the 
charge  of  the  work.  Thirty  years  seems  to  have  been  the  the  limit 
set  for  carrying  out  to  completion  what  was  to  be  done  on  these  lands, 
for  at  the  expiration  of  that  period  they  were  to  be  conveyed  to  the  state 
by  the  university.  The  act  and  the  deed  given  under  its  provisions 
so  provided.  The  deed  of  conveyance  was  made  in  December,  1898, 
as  has  been  stated,  and  thereafter,  and  in  May,  1901,  the  defendant 
entered  into  a  contract  with  the  Brooklyn  Cooperage  Com- 
pany, its  codefendant,  which  provides  for  cutting  and  removing  sub- 
stantially all  the  merchantable  timber  on  these  lands.  The  inference  is 
permissible  that  the  cooperage  company  knew  of,  or  at  least  had  con- 
structive notice  of,  the  purpose  and  object  of  acquiring  these  lands, 
and  the  duty  and  obligation  assumed  by  the  university,  as  well  as  the 
use  to  be  made  of  them ;  for  the  act  is  specific  in  its  terms,  and  the  deed 
given  pursuant  thereto  was  recorded  as  the  law  provides,  and  this  is 
also  apparent  from  the  terms  of  the  contract.     The  university  has 
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abandoned  its  school  of  forestry  in  connection  with  these  lands,  and 
has  failed  to  carry  out  the  very  purpose  for  which  they  were  acquired, 
but  the  cooperage  company  insists  upon  the  timber  being  cut,  and 
threatens  to  continue  the  work  of  removing  the  merchantable  timber, 
which,  if  permitted,  will  be  to  denude  the  lands  of  their  present  forest, 
and  do  irreparable  injury  thereto,  leaving  them  practically  a  barren 
waste. 

The  cooperage  company  admits  these  facts  by  its  demurrer,  but  con- 
tends that  the  state  is  without  redress,  and  entitled  to  no  relief  against 
it.  We  do  not  regard  the  situation  of  the  state  so  hopeless.  We  think 
the  state  has  such  an  interest  in  these  lands  as  permits  and  requires  it 
to  intervene,  and  prevent  the  cutting  of  timber  for  purposes  other  than 
such  as  was  contemplated  by  the  act  and  the  conveyance  made  there- 
under to  the  university.  We  assume  that  the  Legislature  had  the  right 
to  appropriate  the  moneys  for  acquiring  these  lands,  and  that  the  stat- 
ute pursuant  to  which  the  lands  were  acquired  and  the  school  of  forest- 
ry and  the  work  of  experiment  in  scientific  forestry  was  organized  is 
constitutional;  but  in  so  doing  we  must  necessarily  assume  that  the 
appropriation  was  not  made  in  aid  of  the  university,  or  any  other 
private  institution  whatever,  within  the  prohibition  of  the  state  Con- 
stitution (article  7,  §  1;  article  8,  §  9),  but  rather  for  public  education- 
al purposes,  which  is  a  governmental  function,  and  to  that  end  Cornell 
University  was  diosen,  and  the  responsibility  accepted  by  it  of  carry- 
ing out,  within  certain  limits,  the  particular  educational  work  to  be  car- 
ried forward.  It  will  be  observed  that  the  state  did  not  appropriate 
these  moneys  and  direct  their  payment  to  Cornell  University.  Their 
use  was  directed  for  a  certain  specific  purpose.  While  the  deed  of  con- 
veyance was  nominally  taken  in  the  name  of  the  university,  the  statute 
under  which  it  was  done,  supplemented  by  the  deed  itself,  made  it 
perfectly  plain  that  the  university  was  not  to  be  regarded  the  absolute 
owner  of  the  property,  permitting  it  to  use  or  dispose  of  it  as  it  should 
choose.  The  duty  which  it  assumed  and  the  relations  which  it  sus- 
tained toward  these  lands  was  rather  that  of  a  trustee.  The  para- 
mount object  was  to  teach  the  science  of  forestry,  not  to  cut  the  timber. 
If  the  cooperage  company  is  right  in  its  contention,  it  would  seem  to 
follow  that  the  university  might  have  sold  the  lands  immediately  after 
requiring  them,  or  dispose  of  the  timber  without  establishing  a  school, 
or  even  commencing  (he  work  which  it  had  undertaken  to  do.  That 
leads  us  directly  to  a  consideration  of  this  contract,  entered  into  by  the 
university  with  the  cooperage  company  in  May,  1901. 

The  situation  as  regards  the  contract  may  be  considered  in  two  as- 
pects: (1)  As  it  was  when  the  contract  was  made;  (2)  as  it  is  now, 
or  as  it  was  when  the  work  assumed  by  the  university  was  abandoned. 
We  are  inclined  to  the  opinion  that  the  contract  itself  shows,  if  carried 
out,  such  a  wide  departure  from  the  purpose  for  which  the  lands  are 
held  by  the  university  and  the  use  to  be  made  thereof  that  it  is  of  no 
binding  force  and  effect,  at  least  as  regards  the  state,  unless  the  terms 
and  conditions  thereof  and  the  license  and  rights  assumed  to  be  given 
to  the  cooperage  company  by  the  university  are  to  be  treated  and 
regarded  as  being  subject  and  subordinate  to  the  right  of  the  state  to 
require  the  object  and  purposes  for  which  the  lands  were  acquired 
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to  be  carried  out,  and  so  limited  and  restricted  as  not  to  prevent  or 
interfere  with  such  paramount  right  of  the  state.  While  it  is  true  that 
the  manner  of  doing  the  work  of  instruction  in  scientific  forestry, 
involving  the  cutting  of  timber,  as  well  as  replanting  and  growing  it, 
was  left  in  terms  to  the  discretion  and  judgment  of  the  university, 
yet  this  did  not  permit  the  university  to  do  what  it  saw  fit  in  the  way 
of  denuding  these  forest  lands,  and  cut  or  permit  to  be  cut  timber  in 
such  quantities  and  in  such  manner  as  to  destroy  the  forest,  without 
regard  to  the  interests  of  the  state,  or  the  duty  which  the  university 
had  undertaken  to  perform.  The  university  was  required  to  exercise 
reasonable  discretion  and  reasonable  foresight  and  prudence,  and  it 
may  well  be  questioned  whether  in  making  this  contract  it  so  acted. 

But,  be  that  as  it  may,  we  think  the  cooperage  company  acquired 
no  greater  interest  in  these  lands  and  has  no  more  right  to  cut  the 
timber  than  the  university  itself  would  have.  The  contract  was  made 
with  full  knowledge  of  the  obligation  assumed  by  the  university, 
and  we  are  clearly  of  the  opinion  that  neither  the  university  nor  the 
cooperage  company  have  the  right  to  devastate  these  lands,  taking 
from  them  their  greatest  value,  without  any  attempt  to  carry  on  the 
work  of  scientific  forestry.  Not  only  does  it  appear  that  what  is 
now  proposed  to  be  done  in  cutting  the  timber  and  removing  it  wa^ 
not  contemplated  by  the  act  and  the  deed  of  conveyance,  but  the 
deed,  following  the  provisions  of  the  contract,  expressly  provides  that 
the  land  is  conveyed  for  the  uses  and  purposes  mentioned  in  the  act, 
and  at  the  expiration  of  30  years  from  the  taking  effect  of  the  act  the 
land  shall  be  conveyed  by  the  university  to  the  state  without  further 
price  or  consideration,  and  thereupon  become  a  part  of  the  forest 
preserve.  , 

We  deem  it  unnecessary  to  determine  the  precise  right  and  title 
of  the  university  in  these  lands.  It  is  not  a  party  to  this  appeal  and 
has  not  been  heard.  Nor  do  we  deem  it  necessary  to  point  out  the 
precise  class  of  property  rights  to  which  the  interests  of  the  state  be- 
long. That  it  was  ultimately  to  have  the  absolute  and  legal  title  to  these 
lands  there  can  be  no  doubt,  for  the  deed  itself  so  provides,  and  under 
that  provision  alone  it  would  seem  to  have  the  right  to  prevent  waste 
and  devastation  upon  these  lands.  Whether  the  right  of  the  state  is 
to  be  classified  as  a  legal  right  or  as  an  equitable  interest  in  these  lands, 
in  either  view  it  is  substantial,  as  we  think,  and  is  entitled  to  enforce- 
ment by  the  courts.  Why  the  statute  provided  for  taking  the  deed  in 
the  name  of  the  university  must  remain  a  matter  of  conjecture.  If 
it  was  to  prevent  the  application  of  the  constitutional  provision  which 
forbids  the  selling,  removal,  or  destruction  of  timber  on  lands  owned 
by  the  state  in  the  forest  preserve  (State  Const,  art.  7,  §  7),  which 
seems  not  improbable,  it  is  by  no  means  certain  that  that  has  been  ac- 
complished. From  the  provisions  of  this  act  and  the  deed,  and  the 
payment  of  the  purchase  money  by  the  state,  which  the  Constitution 
forbids  if  in  aid  of  any  association,  corporation,  or  private  undertaking, 
it  may  well  be  argued  that,  although  the  legal  title  to  these  lands  was 
taken  in  the  name  of  the  university,  the  state  in  fact  became  the  owner 
thereof.  If  the  state  is  an  owner  within  the  meaning  of  this  provision 
of  tlie  Constitution,  then  it  would  seem  that  the  cutting  of  timber  on 
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these  lands  is  forbidden  even  for  promoting  the  science  of  industrial 
forestry  or  any  other  educational  purpose  (People  v.  Adirondack  R. 
R.  Co.,  160  N.  Y.  225,  54  N.  E.  689),  but  that  question  we  leave  un- 
decided. That  and  other  questions  may  properly  be  left  when  the 
university  itself  may  be  heard.  We  deem  it  proper  to  go  only  so  far 
as  may  be  necessary  to  determine  the  immediate  question  presented  by 
the  demurrer  of  the  defendant,  the  Brooklyn  Cooperage  Company  to 
the  complaint,  and  as  to  that  we  think  the  demurrer  was  properly 
overruled. 

The  interlocutory  judgment  should  be  affirmed,  with  costs,  with 
leave  to  the  defendant  the  Brooklyn  Cooperage  Company  to  plead  over 
on  the  usual  terms.    All  concur. 


MONROH  V.  MATHER-LOVELACE  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  12,  1006.) 

1.  BIXECUTOBS  AND  AdICINISTBATOBS^SETTLEMENT  BETWEEN  HeIBS— AOTION  FOB 

AOCOUNTINQ. 

Where  a  settlement  of  the  estate  of  a  decedent  was  fairly  made  without 
fraud  or  overreaching,  and  was  acceptable  to  all  his  next  of  kin,  an  action 
by  an  heir  for  an  accounting  Is  barred  thereby. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  2293,  2294.] 

2.  Same— Limitation  of  Actions. 

Where  one  died  in  1880,  and  a  settlement  was  made  between  his 
heirs,  and  In  1889  a  decree  was  entered  judicially  settling  the  accounts  o£ 
the  administrators,  an  action  by  an  heir  for  an  accounting  of  the  estate 
commenced  in  1901,  after  the  death  of  some  of  the  heirs,  was  barred  by 
limitations. 
8.  Same— Release  and  Satisfaction  bt  Heirs. 

Where  all  the  legatees  of  a  decedent  executed  a  release  and  satisfac- 
tion acknowledging  receipt  In  full  from  the  executor,  and  consenting  to 
the  entry  of  a  decree  judicially  settling  his  account  without  notice,  one 
of  them  could  not  thereafter  maintain  an  action  for  an  accounting  of  the 
decedent's  estate. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  2293,  2294.] 

4.  Judgment—Persons  Concluded. 

In  an  action  by  legatees  against  an  executor  to  have  certain  annuities 
declared  a  lien  on  the  real  estate  of  the  decedent,  other  legatees,  who  were 
made  defendants  and  failed  to  answer,  were  barred  by  a  judgment  dis- 
missing the  complaint  on  the  merits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30,  Cent  Dig.  Judgment,  §  IIST] 

Appeal  from  Special  Term.    Oneida  County. 

Action  by  Lucinda  M.  Monroe  against  Ida  Mather-Lovelace  and 
others.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
NASH,  and  KRUSE,  JJ. 

Edwin  H.  Risley,  for  appellant. 

S.  H.  Lindsley,  for  respondents  Charles  W.  Mather's  Adm'rs. 

G.  C.  Morehouse,  for  respondent  A.  D.  Mather  8r  Co.'s  Bank. 
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SPRING,  J.  The  action  is  in  equity,  primarily  to  obtain  an  ac- 
counting of  the  estates  of  three  decedents,  Asaph,  Joshua,  and  Wesley 
Mather,  and  we  will  consider  them  chronologically. 

Asaph  Mather,  a  bachelor,  died  intestate  in  Utica  April  8,  1880, 
leaving,  him  surviving,  as  his  only  next  of  kin  two  brothers,  Joshua  and 
Wesley,  a  sister,  Lucinda  M.  Elliott,  and  three  children  of  Seeley  B. 
Mather,  a  deceased  half  brother  of  Asaph,  and  all  these  people  were 
adults  at  this  time.  Asaph  and  his  brother  Joshua  for  some  time  before 
the  death  of  the  former  had  been  engaged  as  copartners  in  carrying- 
on  a  banking  office  in  Utica  under  the  firm  name  and  style  of  A. 
D.  Mather  &  Co.  *  These  brothers  extended  their  copartnership  to  sev- 
eral pieces  of  real  estate  in  Utica  and  elsewhere,  the  legal  title  whereof 
was  principally  in  Asaph,  but  they  were  in  fact  equal  owners.  Joshua 
evidently  desired  to  continue  the  banking  business  after  the  death  of 
Asaph.  His  nephew,  Charles  W.,  a  son  of  Wesley,  had  been  employed 
in  the  bank  for  some  time,  and  in  1880  they  formed  a  copartnership 
in  the  banking  company,  continuing  to  use  the  name  of  A.  D.  Mather 
&  Co.  In  April,  and  very  shortly  after  the  death  of  Asaph,  all  the 
next  of  kin  met  with  Joshua  and  Charles,  and  the  latter,  who  was 
familiar  with  the  affairs  of  the  copartnership,  presented  an  itemized 
account  to  them  of  all  the  property  owned  by  Asaph,  or  in  which  he 
was  a  joint  owner  with  his  brother  Joshua,  accompanying  the  account 
with  a  statement  of  the  value  of  each  of  these  tracts  of  land.  All  of 
these  next  of  kin,  after  canvassing  the  situation,  agreed  to  convey  and 
transfer  to  Joshua  all  their  interest  in  said  real  estate  and  personal 
property  owned  by  Asaph,  and  Wesley  and  the  sister  each  received 
$20,000  therefor,  and  the  three  children  of  Seeley  together  received 
a  like  sum.  This  settlement  was  freely  and  voluntarily  made,  without 
any  fraud  or  concealment,  and  was  apparently  satisfactory  to  all  con- 
cerned ;  and  conveyances  of  the  real  estate  were  subsequently  executed 
conformably  to  the  agreement.  At  the  same  time  these  next  of  kin 
in  the  transfer  of  the  personal  property  of  Asaph  to  Joshua  expressly 
waived  their  right  to  administer  upon  the  goods  and  chattels  of  the 
intestate,  and  requested  the  appointment  of  Joshua,  or  some  one  named 
by  him,  as  administrator,  and  requested  the  surrogate  of  Oneida 
county  to  enter  a  decree  discharging  the  administrator  without  notice 
or  citation  to  said  next  of  kin.  In  August,  1880,  the  children  of  Seeley 
Mather  complained  to  Joshua  that  they  had  not  received  a  sufficient 
sum  for  their  share  in  the  property  of  Asaph,  and  Joshua  paid  to 
the  three  a  further  sum  of  $10,000.  This  claim  was  made  at  the  in- 
stigation of  Wesley;  and,  while  there  is  no  direct  proof  that  he  re- 
ceived any  further  sum  at  that  time,  he  took  the  initiative  in  the  settle- 
ment, and  his  admissions  indicate  that  he  also  received  an  additional 
payment.  In  1884  Seth  and  Devillo  Mather,  the  sons  of  Seeley,  com- 
menced an  action  to  set  aside  the  conveyance  and  transfers  mentioned, 
alleging  that  they  were  fraudulently  induced  and  that  the  considera- 
tion paid  was  inadequate.  Joshua  and  Wesley  were  made  defendants. 
The  suit  was  settled  by  Joshua  paying  the  plaintiffs  $20,000,  and  the 
evidence  tends  to  show  quite  satisfactorily  that  Wesley  received  a 
similar  sum.  A  formal  instrument  was  executed  and  acknowledged  by 
the  children  of  Seeley,  Wesley  and  others  acknowledging  full  satis- 


Digitized  by 


Google 


Sup.   Ct.)  MONROE  V.  MATHER-LOVELACE.  29 

faction  of  every  claim  or  cause  of  action  against  Joshua  connected  with 
the  estate  of  Asaph,  and  consenting  that  final  judgment  be  entered 
dismissing  the  complaint,  which  was  done.  The  administrators  of 
Mrs.  Elliott  commenced  a  similar  action,  and  a  like  settlement  was 
made  with  them.  In  January,  1888,  Charles  W.  Mather  and  the 
defendant  Edward  Bushinger  were  duly  appointed  administrators  of 
the  goods,  etc.,  of  Asaph  by  the  surrogate  of  Oneida  county,  and  in 
April,  1889,  a  decree  was  entered  judicially  settling  their  accounts. 

In  the  light  of  these  facts,  the  plaintiff  must  be  effectually  concluded 
from  any  further  reopening  of  the  estate  of  Asaph  Mather.  The  orig- 
inal settlement  was  apparently  fairly  made,  and  acceptable  to  all  his 
next  of  kin.  There  is  nothing  in  the  evidence  warranting  the  charge 
of  fraud  or  overreaching,  or,  at  least,  it  was  a  question  of  fact  proper- 
ly disposed  of  at  the  Trial  Term.  Beyond  that,  the  statute  of  limita- 
tions has  long  run  against  the  alleged  claim  when  this  action  was  com- 
menced in  November,  1901.  Wesley  did  not  die  until  September, 
1899,  and  acquiesced  In  the  settlements  made,  and  long  before  his  death 
the  statutory  bar  had  cut  off  the  remedy  here  sought  to  be  applied. 
Joshua  and  Charles  Mather  were  also  dead  when  this  action  was  com- 
menced. The  plaintiff  delayed  her  action  until  after  the  death  of  the 
parties  who  were  familiar  with  the  transactions  involved  in  it,  and, 
<:onsequently,  there  is,  in  some  instances,  an  absence  of  that  direct 
-evidence  which  we  might  have  expected  to  elucidate  the  condition  of 
the  affairs  of  Asaph  had  the  action  been  commenced  and  tried  in  the 
lifetime  of  these  men  who  were  conversant  with  them. 

Wesley  Mather,  the  father  of  the  plaintiff,  died  in  September,  1893 
leaving  a  will  in  which  he  named  his  son,  Charles  W.  Mather,  sole 
executor  and  trustee.  Wesley,  before  the  death  of  Asaph,  had  been  a 
farmer  in  New  Hartford  near  Utica.  After  the  death  of  his  brother 
he  moved  into  Utica,  retaining  his  farm,  but  engaging  in  stock  specu- 
lation to  quite  an  extent.  The  plaintiff  has  given  some  proof  tending 
to  show  that  he  was  enfeebled  mentally,  as  well  as  physically,  in  the 
later  years  of  his  life;  but  the  weight  of  the  evidence  is  decidedly 
in  support  of  the  finding  of  the  court  to  the  contrary.  By  his  will  and 
codicil  he  gave  his  executor  and  trustee  full  authority  to  manage  and 
dispose  of  his  property  and  receive  the  rents  and  profits,  and  to  re- 
invest the  moneys  received,  and  directed  the  trust  for  the  benefit  of 
his  children  to  continue  for  five  years,  and  directed  a  distribution  of 
the  avails  among  his  five  children,  subject,  however,  to  the  annual 
payment  to  his  executor  and  trustee  of  $600  in  lieu  of  commissions. 
Wesley  left  several  pieces  of  real  estate  and  his  personal  estate  inven- 
toried at  $17,146.94.  Charles  took  charge  of  the  property  and  dis- 
posed of  some  of  the  real  estate,  kept  an  account  in  the  Mather  bank  to 
his  credit  as  executor,  and  seems  to  have  been  careful  and  judicious 
in  the  management  of  the  trust  committed  to  him,  and  accounted  for 
the  income  and  profits  accruing  from  the  property.  On  July  11, 
1894,  and  long  before  the  expiration  of  the  five-year  period  for  the 
termination  of  the  trust  estate,  the  devisees  agreed  to  partition  among 
themselves  the  home  farm  of  Wesley,  which  was  the  most  valuable 
tract  of  the  real  estate  of  which  he  died  seised.  On  January  19,  1905, 
they  executed  a  written  agreement  for  a  division  of  the  residue  of 
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the  estate  devised  by  their  father,  and  Charles  had  already  sold  and 
conveyed  two  or  three  parcels  of  the  land.  Conveyances  were  sub- 
sequently made  in  compliance  with  this  agreement.  On  the  same  day 
Charles  Mather  distributed  among  the  beneficiaries  of  Wesley  the 
personal  property  of  the  estate,  transferring  securities  and  bonds, 
and  paying  money  so  that  each  received  the  one-fifth  portion  to  which 
he  was  entitled.  All  these  legatees  executed  a  release  and  satisfaction, 
acknowledging  receipt  in  full  from  Charles,  as  executor  and  trustee, 
and  consenting  to  the  entry  of  a  decree  judicially  settling  his  account 
without  notice.  This  instrument  was  executed  by  Albert  Mather,  the 
son  of  Wesley,  who  has  assigned  his  interest  in  this  estate  to  the 
plaintiff,  and  also  by  the  plaintiff  and  the  other  children  of  Wesley. 
Before  the  execution  of  this  paper,  a  statement  of  the  property  was 
presented  to  the  children,  who  were  together  at  the  time,  and  the  dis- 
tribution and  the  condition  of  the  estate  were  fully  discussed  and  con- 
sidered, and  the  adjustment  seems  to  have  been  honestly  made,, and 
the  trial  court  has  found  the  division  included  "all  and  every  remaining 
part  of  the  estate  of  Wesley  Mather,  deceased,"  and  nothing  was  there- 
after received  by  the  executor.  Charles  Mather  lived  until  November, 
1899,  and  no  attack  was  made  upon  this  settlement  during  his  lifetime. 
We  are  satisfied  that  the  adjustment  ought  not  to  be  disturbed.  In 
January,  1900,  after  the  death  of  Charles,  the  plaintiff  made  application 
to  the  Surrogate's  Court  of  Oneida  County  to  be  appointed  adminis- 
tratrix, with  the  will  annexed,  of  her  father ;  but  the  release  and 
satisfaction  were  presented  in  opposition  thereto,  and  the  application 
was  thereupon  dismissed. 

.After  the  death  of  Asaph,  as  already  noted,  Joshua  .and  Charles 
continued  the  banking  business  as  copartners.  In  November,  1890,  the 
A.  D.  Mather  &  Co's  Bank  was  incorporated,  and  purchased  the  bank 
assets  of  the  copartnership,  aggregating  $211,627.68,  and  assumed 
liabilities  amounting  to  over  $111,000.  In  February,  1892,  the  assets 
of  the  copartnership,  other  than  the  banking  business,  were  assigned 
to  Joshua  by  Charles,  and.  he  at  the  same  time  conveyed  to  Joshua 
certain  tracts  of  real  estate  and  the  income  for  life  of  a  valuable  build- 
ing in  Utica,  the  title  whereof  was  in  Charles,  and  Joshua  assumed  the 
copartnership  liabilities.  Joshua  died  in  August,  1893,  leaving  a 
will  which  was  admitted  to  probate,  and  Charles  was  appointed  exec- 
utor. His  will  contained  several  general  bequests,  and  he  g^ve  and 
bequeathed  to  his  executor  in  trust  "such  an  amount  of  my  personal 
estate  as  shall,  in  his  judgment,  be  sufficient  to  yield  a  net  annual  in- 
come of  eight  hundred  dollars  ($800),  payable  quarterly,"  for  the  plain- 
tiff, and  a  like  annuity  to  Sarah  J.  Turner,  another  niece,  and  a  sister 
of  the  plaintiff,  and  also  to  two  nephews,  including  Albert  Mather,  the 
plaintiff's  assignor.  The  personal  estate  of  Joshua  amounted  to 
$77,304.96,  while  his  debts  aggregated  $102,533.77;  but  he  left  real 
estate  of  the  value  of-  more  than  $200,000  above  incumbrances. 
Charles  paid  these  annuities  until  his  death  in  1899,  although  no  part 
of  the  personal  estate  was  segregated  for  that  purpose.  The  defendant 
Bushinger  was  thereafter  appointed  administrator,  with  the  will  an- 
nexed, of  Joshua,  and  declined  to  pay  the  annuities,  as  the  personal 
property  was  insufficient  to  pay  the  debts  of  the  testator.    In  October, 
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1900,  Sarah  J.  Turner  and  Nathan  Overend,  as  committee  of  Warren 
Mather,  one  of  the  annuitants,  commenced  an  action  in  the  Supreme 
Court  alleging  the  inadequacy  of  the  personal  assets  of  the  testator 
to  pay  his  debts,  and  asking  that  these  annuities  to  them  be  adjudged 
a  lien  upon  the  real  estate  of  the  deceased.  The  legatees  of  the  de- 
ceased, including  the  plaintiff  and  Albert  Mather,  were  parties  de- 
fendant, and  answers  were  interposed  on  behalf  of  some  of  the  defend- 
ants, but  the  two  annuitants  named  did  not  answer,  probably  because 
their  interests  were  identical  with  those  of  the  plaintiff.  The  com- 
plaint was  dismissed  on  the  merits  after  a  trial  at  Special  Term,  and 
the  opinion  of  that  court  was  adopted  in  the  Appellate  Division  (86 
App.  Div,  172,  83  N.  Y.  Supp.  1013),  and  also  in  the  Court  of  Appeals 
(179  N.  Y.  681,  72  N.  E.  1162).  The  effect  of  that  judgment  was  to 
establish  that  the  annuities  were  not  a  charge  upon  the  real  estate. 
The  basis  of  that  action  was  the  inadequacy  of  the  personal  assets  to 
provide  a  fund  for  the  annuities,  and  we  agree  with  the  conclusion  of 
the  trial  judge  that  the  decision  is  res  ad  judicata  as  against  the  plain- 
tiff and  Albert  Mather  on  that  proposition.  They  were  parties  defend- 
ant, suffered  default,  and  apparently  acquiesced  in  the  allegations  of 
the  complaint.  Independently  of  that  question,  however,  the  court 
has  found  the  amount  of  the  personal  estate  left  by  Joshua  and  the 
amount  of  his  debts,  showing  that  his  liabilities  exceeded  the  amount 
of  his  personal  assets,  and  the  evidence  fully  sustains  diat  finding. 

The  pith  of  this  litigation  is  an  attack  upon  Charles.  He  undoubted- 
ly had  the  confidence  of  Asaph,  Joshua,  and  Wesley  Mather.  He  was 
employed  in  the  bank,  was  familiar  with  their  business,  and  both  his 
father  and  uncle,  Joshua,  invested  him  with  plenary  authority  in  the 
distribution  and  settlement  of  their  respective  estates.  None  of  the 
parties,  who  since  the  death  of  Charles  have  been  challenging  his 
integrity,  made  any  assault  upon  him  during  his  lifetime,  and  the  evi- 
dence should  be  strong  and  convincing  in  order  to  overturn  the  settle- 
ments made  by  him. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs  and  disbursements  in  favor  of  each 
respondent  represented  by  separate  attorneys.    All  conciu:. 


PEOPLE  ez  rel.  BURNHAM  ▼.  FLYNN,  Warden,  et  al. 
(Supreme  Court,  AppeUate  Diyislon,  First  Department    July  12,  1006.) 

CONSPIBACT—lNJUBINO  PeBSON  IN  BUSINESS. 

Pen.  Code,  §  168,  subd.  5,  makes  It  a  misdemeanor  for  persons  to  con- 
spire to  prevent  another  from  exercising  a  lawful  trade  or  calling  or  do- 
ing any  other  lawful  act  by  force,  etc.,  and  section  171  provides  that  no 
agreement  except  to  commit  a  felony,  amounts  to  a  conspiracy,  unless 
some  act  besides  the  agreement  be  done  to  effect  the  object  Held,  that 
an  agreement  among  managers  of  theaters  to  refuse  admission  to  a 
theatrical  critic,  and  his  forcible  exclusion  from  the  theaters  of  such 
parties,  did  not  amount  to  a  conspiracy  to  do  an  unlawful  act,  where 
the  agreement  was  not  made  for  the  purpose  of  preventing  him  from 
exercising  his  lawful  calling  as  a  critic,  but  the  motive  was  merely  a 
dislike  and  disapproval  of  the  crltic'B  writings* 

Patterson,  J.,  dissenting. 
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Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  people,  on  the  relation  of  Charles  Bumham, 
against  William  Flynn,  as  warden,  to  obtain  relator's  release  from 
custody  on  a  charge  of  criminal  conspiracy.  From  an  order  (99  N, 
Y.  Supp.  198)  dismissing  the  writ,  and  remanding  relator  to  custody, 
he  appeals.    Reversed.    Writ  reinstated,  and  relator  discharged. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  HOUGHTON,  JJ. 

H.  Aaron,  for  appellant. 

William  Travers  Jerome,  Dist.  Atty.  (James  W.  Osborne,  of  coun- 
sel), for  respondents. 

HOUGHTON,  J.  The  relator  is  the  manager  of  a  theater  and  a 
member  of  the  "Theater  Managers'  Association"  of  the  city  of  New 
York.  The  complainant,  James  S.  Metcalf,  is  a  dramatic  critic  and 
writer,  and  he  charges  the  relator  and  other  theater  managers  with 
entering  into  a  criminal  conspiracy  to  prevent  him  from  exercising- 
his  lawful  calling  of  critic,  by  entering  mto  an  agreement  to  exclude 
him  from  the  theaters  managed  by  them,  and  by  the  carrying  out  of 
such  agreement,  and  forcibly  preventing  him  from  entering  after  he 
had  purchased  a  ticket  of  admission.  At  a  meeting  of  the  Theater 
Managers  Association,  held  on  the  12th  day  of  January,  1905,  the  re- 
lator presented  a  written  statement  or  resolution  setting  forth  the  fact 
that  a  certain  writer,  who  was  understood  to  be  the  complainant,  had 
persistently  for  years,  and  without  just  cause,  libeled  a  large  number 
of  theater  ^oers,  and  attacked  the  personal  integrity  of  members  of 
the  association,  and  had  particularly  made  unjustifiable  attacks  upon 
the  religious  faith  of  certain  members;  and  while  criticisms  on  plays 
or  business  matters  were  not  complained  of,  it  was  said  that,  when  a 
butt  is  made  of  one's  religion,  whatever  his  faith  might  be,  some  ac- 
tion should  be  taken  by  the  members  of  the  association,  showing  con- 
fidence in  those  assailed,  and  some  steps  taken  to  prevent  the  general 
business  interests  of  the  managers  being  injured.  This  resolution  was 
adopted,  and  by  a  further  vote  it  was  agreed  not  to  admit  the  com- 
plainant to  theaters  under  the  management  of  a  large  number  of  the 
members.  Immediately  thereafter  some  of  the  managers  gave  in- 
structions not  to  admit  the  complainant  to  their  theaters,  and  upon  pur- 
chasing tickets  to  certain  performances  complainant  was  refused  ad- 
mission, and  upon  his  protesting  his  progress  was  blocked  by  the  at- 
tendants, and  his  money  tendered  back  to  him.  It  does  not  appear  that 
the  relator  gave  such  instructions  or  refused  admission  to  the  com- 
plainant, but  he  was  a  party  to  the  original  agreement  with  others 
who  did.  While  no  serious  force  was  used  in  preventing  the  com- 
plainant from  entering  the  theaters,  such  as  was  used  amounted  to 
legal  force. 

It  is  claimed  that  the  act  of  relator  in  entering  into  an  agreement 
with  other  members  of  the  association  not  to  admit  the  complainant 
to  the  various  theaters  under  their  control,  and  the  overt  acts  of  various 
parties  to  that  agreement  in  giving  instructions  not  to  admit  him,  and 
in  forcibly  preventing  him  from  entering  after  he  had  purchased  a 
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ticket,  constituted  the  crime  of  criminal  conspiracy,  as  defined  by  sub- 
division 5  of  section  168  of  the  Penal  Code,  which  provides  as  follows : 

"If  two  or  more  persons  cons^plre;  •  •  •  (5)  to  preTent  another  from 
exercising  a  lawful  trade  or  calling,  or  doing  any  other  lawful  act,  by  force, 
threats.  Intimidation,  or  by  interfering  or  threatening  to  interfere  with  tools, 
implements  or  proper^  belonging  to  or  used  by  another,  or  with  the  use  or 
employment  thereof    •    •    • ;    each  of  them  is  guilty  of  a  misdemeanor." 

By  section  171  following  it  is  provided  that  no  agreement  except  to 
commit  a  felony  amounts  to  a  conspiracy,  unless  some  act  besides  such 
j^eement  be  done  to  effect  the  object  by  one  or  more  of  the  par- 
ties to  the  agreement. 

Assuming  that  the  occupation  of  critic  is  a  trade  or  calling,  and 
that  the  agreement  made  by  the  relator  with  other  members  of  the 
association,  and  the  overt  acts  on  the  part  of  some  of  them  carrying  it 
into  effect,  come  within  the  letter  of  the  law  above  quoted,  whether  or 
not  a  crime  was  committed  depends  upon  whether  the  agreement  was 
a  corrupt  and  unlawful  one,  and  whether  the  acts  employed  to  carry 
it  out,  by  excluding  the  complainant  from  various  theaters,  were  also 
unlawful.  To  constitute  the  crime  of  conspiracy  there  must  be  a 
corrupt  agreement  between  two  or  .more  individuals  entered  into  with 
a  criminal  intent  to  do  an  unlawful  act,  and  this  agreement,  except  one 
to  commit  a  felony,  must  be  followed  by  the  doing  of  such  unlawful 
acts.    People  v.  Flack,  126  N.  Y.  324,  26  N.  E.  267,  11  L.  R.  A.  807. 

If  the  various  theater  managers  had  the  right  to  refuse  admission 
to  the  complainant  to  their  theaters,  an  agreement  to  do  so  and  the  sub- 
sequent preventing  of  him  from  entering  them  was  not  unlawful  un- 
less such  agreement  was  entered  into,  not  to  protect  their  own  interests, 
or  to  please  their  own  fancies,  but  for  the  sole  purpose  of  injuring 
the  business  and  calling  of  the  complainant.  The  rights  of  theater 
managers  and  theater  goers  have  been  recently  considered  by  the  Court 
of  Appeals  in  CoUister  v.  Hayman,  183  N.  Y.  250,  76  N.  E.  20,  and 
was  there  held  that  the  conducting  of  a  theater  is  a  private  business, 
which  the  proprietor  can  open  or  close  at  will,  admitting  as  many  as 
he  sees  fit,  and  charging  what  he  may  choose.  The  particular  mat- 
ter under  consideration  in  that  case  was  the  right  of  one  who  purchased 
from  a  speculator  a  limited  ticket.  In  the  course  of  the  opinion  the 
court  says : 

"They  [theater  managers]  can  make  it  a  part  of  the  contract  and  a  con- 
dition of  admission,  by  giving  due  notice  and  printing  the  condition  in  the 
ticket,  that  no  one  shall  be  admitted  under  twenty-one  years  of  age,  or  that 
men  only  or  women  only  shall  be  admitted,  or  that  a  woman  cannot  enter  un- 
less she  is  accompanied  by  a  male  escort,  and  the  like.'' 

The  contract  right  to  enter,  as  evidenced  by  the  ticket,  and  its  breach, 
or  the  giving  of  due  notice  under  what  conditions  the  ticket  will  be 
good,  of  course  are  mere  civil  matters  relating  to  the  contract  itself. 
Taking  the  holding  of  the  court  of  last  resort,  therefore,  in  its  broad 
sense,  the  manager  and  proprietor  of  a  theater  has  the  right  to  say 
who  shall  enter  his  place  of  entertainment,  and  who  shall  not,  or  what 
class  of  people  shall  be  entitled  to  do  so  and  what  class  shall  not. 
This  necessarily  follows  from  the  fact  that  his  enterprise  is  a  private 
one  and  not  public,  and  because,  while  he  may  entertain  the  public 
100  N.Y.S.— 3 
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at  large  if  he  sees  fit,  he  is  under  no  obligation  to  do  so.  His  rights 
and  duties  are  not  like  those  of  carriers  of  passengers,  for  example, 
who  have  public  franchises,  and  are  under  obligation  to  give  public 
service. 

The  relator  and  his  associates  did  not,  therefore,  enter  into  an  un- 
lawful agreement  when  they  agreed  among  themselves  that  the  com- 
plainant should  not  be  admitted  to  the  various  theaters  managed  by 
them.  If  they  disliked  his  presence,  or  thought  his  attendance  was  in- 
jurious to  their  business,  they  could  agree  ttiat  he  should  not  be  per- 
mitted to  attend.  If  he  attempted  to  do  so,  their  place  of  amusement 
being  their  own,  and  being  a  private  place,  so  far  as  any  individual 
or  the  public  was  concerned,  they  had  a  right,  by  such  reasonable  force 
as  was  necessary,  to  prevent  him  from  entering.  Their  acts,  therefore, 
in  so  preventing  him  were  not  unlawful  acts.  In  People  v.  Kostka, 
4  N.  Y.  Cr.  R.  429,  relied  upon  by  the  respondents,  the  overt  acts  which 
the  defendants  committed  were  unlawful  and  intimidating  and  threat- 
ening. Any  number  of  men  may  combine  to  do  a  lawful  act,  and  such 
combination  does  not  subject  them  to  either  civil  or  criminal  liability. 
National  Protective  Association  v.  Gumming,  170  N.  Y.  315,  63  N.  E. 
369,  68  L.  R.  A.  135,  88  Am.  St.  Rep.  648. 

It  only  remains  to  be  considered  whether  or  not  the  agreement  -en- 
tered into  was  actuated  by  the  sole  motive  of  preventing  the  complain- 
ant from  exercising  his  lawful  calling  of  critic.  The  resolution  nega- 
tives any  such  idea,  and  there  is  no  evidence  from  which  it  can  be  as- 
sumed that  such  was  the  motive  of  the  agreement,  or  that  such  a  mo- 
tive actuated  the  subsequent  acts  of  excluding  him.  The  resolution 
dwells  particularly  upon  the  fact  that  complainant  had  been  unfair 
in  his  attacks  upon  certain  members  of  the  association,  and  it  is  especial- 
ly stated  that  no  mention  is  made  of  criticisms  on  plays  or  business 
matters.  Whether  these  attacks  had  been  made  or  not,  and  whether 
they  were  justified  or  unjustified,  is  immaterial.  If  the  members  of 
the  association  thought  they  were  unfair  or  disliked  them,  and  desired 
for  that  reason  alone  that  the  complainant  should  not  attend  the  various 
entertainments  provided  by  them,  they  had  a  right  to  ag^ee  to  exclude 
him,  and  to  carry  out  that  agreement  by  refusing  to  admit  him.  It 
cannot  be  said  that  their  sole  motive  in  doing  what  they  did  was  to 
prevent  the  complainant  from  exercising  his  lawful  calling  of  critic. 
On  the  contrary,  what  was  done  appears  to  have  been  actuated  by  an 
unfounded  or  well-founded  dislike  of  complainant  and  disapproval 
of  his  writings.  The  wisdom  of  the  acts  or  the  propriety  or  seemli- 
ness  or  unseemliness  does  not  concern  us.  The  only  question  to  be 
determined  is  whether  the  acts  were  unlawful,  and  our  conclusion  is 
that  the  facts  disclosed  do  not  constitute  the  crime  of  conspiracy,  and 
that  the  relator  should  have  been  discharged. 

The  order  dismissing  the  writ  of  habeas  corpus  should  be  reversed, 
and  the  writ  reinstated,  and  the  relator  discharged  from  custody.  All 
concur,  except  PATTERSON,  J.,  who  dissents. 
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BBHRER  et  al.  ▼.  GITT  ft  SUBURBAN  HOMES  CO.  et  aL 

(Supreme  Court,  Appellate  Dlylslon,  First  Department    July  12,  1000.) 

BfscHANics*  Liens— AoyANCB  Patments— Effect. 

Under  Mechanic's  Lien  Law,  Law9  1897,  p.  617,  c.  418,  {  7,  declaring 
that  any  payment  by  the  owner  to  a  contractor,  made  prior  to  the  time 
when  by  the  terms  of  the  contract  snch  payment  becomes  due,  for  the 
pnrpose  of  avoiding  the  proTisions  of  the  statute,  shall  be  of  no  effect 
as  against  the  lien  of  a  subcontractor,*  laborer,  or  materialman,  etc.,  a 
payment  made  In  advance  of  the  time  fixed  by  the  contract  is  to  be  ex- 
cluded from  calculation  in  determining  the  balance  for  which  the  owner 
is  liable  only  when  such  payment  is  made  for  the  purpose  of  avoiding 
the  provisions  of  the  mechanic's  lien  law. 

[Ed.  Note.— For  cases  in  point,  see  voL  d4.  Cent  Dig.  M!echanic8'  Liens, 
1420.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Martin  Behrer  and  others  against  the  City  &  Suburban 
Homes  Company  and  others.  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHLIN,  and  CLARKE,  JJ. 

H.  Schieffelin  Sayers,  for  appellant 
Arthur  F.  Crosby,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mechanic's  Hen. 
The  defendant  City  &  Suburban  Homes  Company  is  the  only  respond- 
ent The  respondent  company  was  the  owner  of  premises  at  the  north- 
easterly comer  of  Avenue  A  and  Seventy-Sixth  street,  and  it  was  erect- 
ing a  tenement  building  thereon.  The  contract  for  the  plumbing  and 
gas  fitting  was  let  to  the  defendant  McMillan,  by  whom  the  plaintiffs 
were  employed  as  subcontractors.  The  plaintiffs  sold  and  delivered 
to  McMUlan  materials  and  supplies  of  the  value  of  $12,224.95,  which 
were  used  in  the  performance  of  his  contract  with  the  owner,  and  were 
paid  on  account  the  sum  of  $6,278.99.  Within  90  days  after  furnish- 
ing the  material,  and  on  the  18th  day  of  June,  1903,  the  plaintiffs  duly 
filed  a  notice  of  lien  for  the  balance  of  $5,945.96  owing  to  them.  This 
action  is  brought  to  foreclose  that  lien.  The  entire  contract  price  of 
the  work  to  be  performed  by  McMillan  was  $26,190,  and  it  is  admitted 
that  he  performed  extra  work  of  the  value  of  $180,  making  his  aggre- 
gate claim  $26,370.  The  contract  provided  that  the  respondent  should 
pay  McMillan  "in  monthly  payments,  as  the  work  progressed,  reserv- 
ing 15  per  cent,  until  final  completion  and  acceptance  of  the  work 
by  Sturgis  &  Hill  Co.,"  and  that  Sturgis  &  Hill  Co.,  who  were  the 
superintendents,  should  certify  in  writing  "in  each  case  that  the  con- 
tractor is  entitled  to  such  payment."  The  contract  further  provided 
that  at  the  time  of  making  the  last  two  payments  satisfactory  proof 
shall  be  furnished  to  the  owner  that  the  land  and  building  upon  or 
for  which  the  work  is  done  are  free  from  all  liens  or  claims  on  account 
of  said  work.  On  the  1st  day  of  June,  1903,  the  superintendents  rec- 
ommended a  partial  payment  to  McMillan  of  $1,275  under  the  con- 
tract, but  this  was  not  paid,  nor  was  any  payment  made  on  the  contract 
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thereafter.  At  that  time,  but  for  the  advance  payments,  which  will 
be  considered  presently,  there  would  have  been  a  balance  of  $7,049.15 
unpaid  on  the  contract.  A  few  days  after  the  superintendents  recom- 
mended the  payment  of  $1,275,  the  contractor  abandoned  the  work, 
and  the  owner  completed  it  at  a  cost  of  $1,498.94.  The  contract  con- 
tained the  usual  provision  that  in  the  event  of  the  failure  of  the  con- 
tractor to  proceed  with  due  diligence  the  owner  might  take  possession 
of  the  work,  and  complete  the  same  at  the  expense  of  the  contractor. 
In  these  circumstances,  if  no  payment  had  been  made  in  advance  of 
its  being  earned  under  the  contract,  the  owner  would  have  owed  the 
contractor  the  difference  between  the  said  balance  of  $7,049.15,  which 
would  have  been  unpaid,  and  $1,498.94,  the  cost  of  completion,  or 
$5,730.21;  consisting  of  $3,928.50,  the  16  per  cent,  reserved,  $180 
for  extra  work,  and  $1,621.71  a  surplus  of  work  done  over  the  monthly 
estimates  of  the  superintendents.  The  owner,  however,  with  a  view 
to  expediting  the  work  of  McMillan,  who  was  hard  pressed  for  money, 
and  seemed  to  be  falling  behind  in  his  work,  which  delayed  other  work, 
had  made  further  payments  from  time  to  time  between  the  monthly 
payments  and  before  the  plaintiffs  filed  their  lien,  leaving  only  $819.34 
unpaid  at  that  time,  which  was  less  than  the  amount  necessarily  ex- 
pended by  the  owner  in  completing  the  work. 

The  plaintiffs  were  familiar  wiSi  the  provisions  of  the  contract  be- 
tween the  owner  and  McMillan,  and  they  relied  upon  15  per  cent,  of 
the  contract  being  reserved  by  the  owner  until  final  completion.  They 
had  discussed  the  matter  with  the  superintendents,  who  had  filed  notice 
of  their  claim,  and  promised  to  protect  them  and  advise  them  from  time 
to  time  of  the  certificates  issued  for  partial  payments.  The  appellants 
claim  that  the  superintendents  were  the  authorized  agents  of  the  owner, 
as  they  were  supervising  the  work,  and  no  other  architect  was  em- 
ployed. The  plaintiffs,  however,  were  informed  by  the  superintendents 
that  they  had  no  authority  to  represent  the  owner  with  respect  to  agree- 
ing that  they  would  be  protected  in  the  payments  to  be  made  on  the 
contract,  and  they  were  advised  by  the  superintendents  to  communi- 
cate directly  with  the  owner  on  that  point,  which  they  failed  to  do. 
The  plaintiffs  claim  that  the  advance  pajmients  were  made  for  the 
purpose  of  avoiding  the  provisions  of  the  mechanic's  lien  law,  and 
that  in  determining  what  amount,  if  any,  was  due  and  owing  by  the 
owner  to  the  contractor  at  the  time  the  lien  was  filed,  or  at  any  time 
thereafter,  such  advance  payments  should  be  left  out  of  the  account 
This  claim  is  based  on  section  7  of  the  Mechanic's  Lien  Law  (chapter 
418,  p.  517,  Laws  1897),  which  provides  as  follows: 

"Any  payment  by  the  owner  to  a  contract  for  the  improvement  of  real 
property,  made  prior  to  the  time  when,  by  the  terms  of  the  contract,  such  pay- 
ment becomes  due,  for  the  purpose  of  avoiding  the  provisions  of  this  article, 
stiall  be  of  no  effect  as  against  the  lien  of  a  8Ul>contractor,  laborer  or  mate- 
rialman under  such  contract,  created  before  such  payment  actually  becomes 
due." 

The  Mechanic's  Lien  Law  of  1862  (section  1,  c.  478,  p.  947,  Laws 
1862)  provided,  in  substance,  that  any  payment  made  on  a  building  con- 
tract "by  collusion,  for  the  purpose  of  avoiding  the  provisions  of  this 
act,  or  in  advance  of  the  terms  of  any  contract/'  should  not  be  con- 
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sidered  as  against  s^  lienor  in  determining  the  amount  due  and  owing 
on  the  contract  at  the  time  of  filing  notice  of  lien. 

The  Lien  Law  of  1885  (section  2,  c.  342,  p.  686,  Laws  1885),  «o 
far  as  material  to  the  present  inquiry,  provided  that  if  the  owner  "shall 
for  the  purpose  of  avoiding  the  provisions  of  this  act  or  in  advance 
of  the  terms  of  any  contract,  pay  by  collusion  any  money  or  other 
valuable  thing  on  such  contract,  or  give  a  mortgage  or  make  any  other 
lien  or  incumbrance"  upon  the  property  upon  which  the  improvement 
was  made,  the  same  should  not,  as  against  a  lienor,  be  considered  in 
determining  the  liability  of  the  owner.  The  same  provision  was  con- 
tinued in  said  section  2  as  amended  by  chapter  673,  p.  464,  of  the 
Laws  of  1895. 

It  will  be  observed  that  the  provisions  of  the  former  statute  were 
materially  different  from  the  provision  of  the  statute  in  force  at  the 
time  this  lien  was  filed.  The  mechanic's  lien  law  of  1862,  in  addition 
to  prohibiting  payments  by  collusion,  clearly  provided  that  no  payment 
in  advance  of  the  time  the  same  became  due  under  the  contract  should 
be  allowed  as  against  a  lienor,  regardless  of  whether  such  payment 
was  made  by  collusion,  or  whether  it  was  intended  as  an  evasion  of  the 
lien  law.  Post  et  aL  v.  Campbell  et  al,  83  N.  Y.  279.  The  decisions 
are  conflicting  on  the  question  as  to  whether  by  the  change  in  phrase- 
ology contained  in  the  mechanic's  lien  law  of  1885  the  Legislature  in- 
tended to  change  the  legal  effect  of  the  statute  in  this  regard.  Ban- 
ham  v.^Roberts,  78  Hun,  246,  28  N.  Y.  Supp.  828;  H.  B.  C.  Co.  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  145  N.  Y.  390,  40  N.  E.  86,  holding  no 
change.  Contra,  Smack  v.  Cathedral  of  the  Incarnation,  31  App.  Div. 
559,  52  N.  Y.  Supp.  168 ;  Lind  v.  Braender,  15  Daly,  370,  7  N.  Y. 
Supp.  664.  The  present  statute,  however,  does  not  provide  that  all 
payments  made  in  advance  shall,  as  against  the  lienor,  be  excluded 
from  the  calculation  in  determining  tlie  balance  for  which  the  owner 
is  liable,  but  only  when  such  payments  are  made  "for  the  purpose 
of  avoiding  the  provisions"  of  the  mechanic's  lien  law,  which  neces- 
sarily involves  proof  of  bad  faith  or  collusion  on  the  part  of  the  owner 
in  making  the  payments  in  advance,  or,  what  is  tantamount  thereto, 
pajrment  with  notice,  actual  or  constructive,  of  the  claim  of  the  laborer 
or  materialmen  who  subsequently  file  liens.  Matter  of  Smith,  20  App. 
Div.  510,  47  N.  Y.  Supp.  49;  Wolf  v.  Mendelsohn  (Sup.)  87  N.  Y. 
Supp.  465. 

In  the  case  at  bar  there  is  no  evidence  of  bad  faith  or  collusion  on 
the  part  of  the  owner,  or  that  it  knew  that  the  plaintiffs  were  furnish- 
ing any  material  or  supplies  for  the  building.  The  trial  court  has 
found,  and  the  evidence  warrants  the  finding,  that  the  owner  was  not 
aware  that  the  plaintiffs  had  any  claim  against  McMillan,  and  that 
the  advance  payments  were  not  made  for  the  purpose  of  avoiding  the 
provisions  of  the  lien  law.  The  president  of  the  owner  testified  that 
McMillan  was  behind  with  his  work,  and  that  this  delayed  other  con- 
tractors ;  that  McMillan  applied  to  him  to  make  payments  in  advance 
of  the  monthly  certificates  of  the  superintendents,  and  that  in  making 
such  payments  the  company  did  not  intend  to  advance  more  than  the 
contract  price  of  the  work  actually  performed.  The  appellants  point 
to  the  testimony  on  the  part  of  the  president  of  the  owner  to  the  effect 
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that  in  making  these  advance  pa3rments  he  was  ¥i;^lling  to  take  some 
risk,  and  claim  that  it  shows  knowledge  on  his  part  of  the  risk  of 
claims  of  lienors.  That,  however,  is  not  the  fair  inference  from  his 
testimony.  It  is  quite  clear  that  he  did  not  have  in  mind  that  there 
might  be  claims  of  third  parties,  and  that  he  was  merely  referring  to 
the  risk  the  company  was  taking  in  paying  McMillan  more  than  he 
earned,  and  of  having  the  work  abandoned  before  completion. 

The  appellants  also  cite  the  case  of  Kane  v.  Kinney,  174  N.  Y.  69, 
66  N.  E.  619,  as  authority  for  the  proposition  that  they  acquired  an 
inchoate  interest  in  the  premises,  which  was  perfected  by  filing  the 
lien.  That  case  is  not  in  point.  It  was  there  merely  held  that,  as 
against  an  assignee  for  the  benefit  of  creditors  of  the  contractor,  the 
assignee  stands  in  the  shoes  of  the  assignor,  and  takes  the  property 
subject  to  the  right  of  laborers  and  materialmen  to  file  liens  within 
the  time  prescribed  by  the  statute,  and  the  same  rule  has  since  been 
applied  as  between  lienors  and  a  trustee  in  bankruptcy  of  the  con- 
tractor. Crane  Co.  v.  Pneumatic  Signal  Co.,  94  App.  Div.  63,  87 
N.  Y.  Supp.  917,  affirmed  182  N.  Y.  645,  76  N.  E.  1128. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs.    All  concur. 


GHISOLM  et  aL  v.  HAMMERSLEY  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  12,  1906.) 

1.  Tbusts— OoMHissiONS  OF  Tbustees— Ahount  of  Tbust  Ebtatv. 

Under  Code  Civ.  Proc.  §  3320,  as  amended  by  Laws  1904,  p.  1921,  c. 
765,  declaring  that  two  or  more  trustees  of  an  express  trust  are  entitled 
to  certain  commissions  to  be  apportioned  among  them,  and  that  where 
the  yalue  of  the  principal  of  the  trust  estate  or  fund  equals  or  exceeds 
1100,000  each  trustee  is  entitled  to  full  commission  on  principal  and 
on  Income  of  each  year  to  which  a  sole  trustee  Is  entitled,  unless  the 
trustees  are  more  than  tluree,  etc.,  the  value  of  unsold  real  estate  held 
In  trust  cannot  be  considered  in  determining  whether  or  not  the  trust 
fund  exceeds  $100,000  in  value. 

2.  SaHE— ACOOXTNTTNG — EXPENSE. 

On  an  accounting  by  tn^Btees  the  expense  of  the  accounting  was 
properly  charged  against  the  corpus  of  the  trust  estate  instead  of  the 
income. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  E.  Chisolm  and  another,  as  trustees,  against 
Katharine  L.  Hammersley  and  others  for  a  settlement  of  plaintiffs' 
accounts.  From  a  judgment  confirming  a  referee's  report  fixing  the 
commission  of  plaintiffs  as  trustees  and  awarding  costs  and  expenses, 
the  defendant  named  and  another  appeal.    Modified  and  affirmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  LAUGHUN, 
CLARKE,  and  HOUGHTON,  JJ. 

James  B.  Ludlow,  guardian  ad  litem  of  infant  defendants^  in  person, 
for  appellants. 
Manfred  W.  Ehrich,  for  plaintiffs. 
Henry  H.  Man,  for  defendants. 
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HOUGHTON,  J.  Certain  real  property  was  conveyed  to  the  plain- 
tiffs in  trust  to  apply  the  rents  and  profits  thereof  "after  deducting  all 
necessary  or  usual  charges"  and  commissions  to  Margaret  W.  Chisolm, 
afterwards  Hammersley,  during  her  life,  and  on  her  decease  "to  con- 
vey, assign,  and  set  over  the  premises"  conveyed,  or  the  proceeds  in 
case  of  sale,  to  her  issue  in  such  shares  as  she  might  by  last  will  and 
testament  limit  and  appoint,  or,  in  default  of  such  appointment,  to  her 
issue  per  stirpes.  Margaret  W.  Hammersley  died  leaving  a  will  by 
which  she  exercised  this  right  of  appointment,  share  and  share  alike, 
to  her  two  children,  these  appellants.  The  deeds  of  trust  gave  to  the 
trustees  power  of  sale,  and  during  the  lifetime  of  Mrs.  Hammersley 
they  sold  a  portion  of  the  real  property,  receiving  $95,000  therefor; 
the  value  of  the  portion  remaining  unsold  being  upwards  of  $200,000. 
This  action  was  brought  for  an  adjustment  of  the  accounts  of  the 
trustees,  and  the  issues  arising  therein  were  sent  to  a  referee,  on  the 
confirmation  of  whose  report  judgment  was  entered. 

The  appellants  complain  of  that  portion  of  the  judgment  which 
grants  full  commissions  to  each  of  the  two  trustees  on  $10,470.33  of 
income,  and  on  the  $95,000  received  from  the  sale  of  the  real  estate; 
and  also  of  that  part  which  directs  that  the  costs  and  expenses  be  paid 
out  of  the  corpus  of  the  fund,  instead  of  apportioning  them  between  the 
corpus  and  the  income.  Full  commissions  were  allowed  to  each  of  the 
two  trustees,  on  the  theory  that  the  value  of  the  trust  estate  was  more 
than  $100,000.  This  value  was  obtained  by  proving  that  the  unsold 
and  unconverted  real  estate,  forming  a  part  of  the  trust,  and  remaining 
in  the  hands  of  the  trustees  on  its  termination,  was  $200,000  and  over, 
making,  together  with  the  cash  received,  an  estate  upwards  of  $300,000. 
Commissions,  however,  were  not  claimed  or  allowed  on  the  value  of 
the  unsold  real  property,  but  only  upon  the  $95,000  of  cash  actually 
received  and  on  the  income. 

The  respondents  concede  that  the  $10,000  of  income  cannot  be  added 
to  the  $95,000  of  principal  in  order  to  make  an  estate  of  over  $100,000 
which  would  entitle  each  trustee  to  full  commissions;  recognizing 
the  rule  to  that  effect  laid  down  in  Matter  of  Willets,  112  N.  Y.  289, 
19  N.  E.  690,  and  in  Slosson  v.  Naylor,  2  Dem.  Sur.  257,  as  well  as  the 
fact  that  the  trust  had  terminated,  and  the  income  from  the  real  prop- 
erty belonged  and  passed  to  the  remaindermen.  They  seek,  however, 
to  sustain  such  allowance  under  the  provisions  of  section  3320  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  765,  p.  1921,  of  the 
Laws  of  1904.  This  amendment  went  into  effect  September  1st  of 
that  year,  and  after  the  death  of  the  life  tenant,  and  after  the  bring- 
ing of  this  action  and  the  filing  of  plaintiffs'  account  before  the  referee, 
and  contains  the  following  provisions: 

"A  trustee  of  an  express  trust  is  entitled,  and  two  or  more  trustees  of 
such  a  trust  are  entitled,  to  be  apportioned  between  or  among  them,  according 
to  tbe  services  rendered  by  them,  respectiyely,  as  compensation  for  services  as 
sucb,  over  and  above  expenses,  to  commissions  as  follows :  For  receiving  and 
paying  out  all  sums  of  principal  not  exceeding  one  thousand  dollars  at  the 
rate  of  five  per  centum ;  for  receiving  and  paying  out  any  additional  sums  of 
principal  not  exceeding  ten  thousand  dollars,  at  the  rate  of  two  and  one-half 
per  centum.  Vot  receiving  and  paying  out  all  sums  of  principal  above  eleven 
thousand  dollars*  at  the  rate  of  one  per  centum,  and  for  receiving  and 
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paying  out  income  in  each  year  at  like  rate.  In  all  cases  If  tbe  value  of  the 
principal  of  the  trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand 
dollars,  each  such  trustee  is  entitled  to  the  full  commission  on  principal  and 
on  income  of  each  year  to  which  a  sole  trustee  is  entitled,  unless  the  trustees 
are  more  than  three;  in  which  case  full  commissions  at  the  rates  aforesaid 
must  be  apportioned  between  or  among  them  according  to  the  services  rendered 
by  them,  respectively." 

The  appellants  urge  that  this  amendment  does  not  apply  to  the  plain- 
tiffs, because  their  trust  had  been  terminated  by  the  death  of  the  life 
tenant,  and  they  had  commenced  and  concluded  the  performance  of 
their  services  as  trustees  for  which  a  fee  was  allowed  by  a  prior  statute, 
and  their  commissions  had  been  earned  and  their  rights  regulated  be- 
fore the  law  was  enacted. 

By  section  2810  the  provisions  of  section  2730  of  the  Code  of  Civil 
Procedure,  fixing  the  commissions  of  an  executor  or  administrator, 
had  been  made  applicable  to  a  trustee,  and  the  latter  section  provided 
that  the  gross  value  of  the  personal  property  of  decedent  must  amount 
to  $100,000  in  order  that  two  or  more  executors  or  administrators 
should  be  entitled  to  full  commissions.  This  provision  with  respect 
to  the  fees  of  executors  or  administrators  was  confined  entirely  to  per- 
sonal property  of  the  decedent,  and  the  courts  had  uniformly  held  that 
several  trustees  were  only  entitled  to  full  commissions  when  the  value 
of  the  personal  property  of  the  trust  exceeded  $100,000,  and  that  they 
were  not  entitled  to  commissions  on  the  value  of  real  estate  held  as 
a  part  of  the  trust  unless  it  had  been  actually  converted  into  money,  and 
only  so  far  as  such  conversion  had  really  taken  place ;  nor  was  such  un- 
sold real  property  to  be  valued  for  the  purpose  of  swelling  the  estate 
or  computing  commissions.  Phoenix  v.  Livingston,  101  N.  Y,  451, 
6  N.  E.  70;  Naylor  v.  Gale,  73  Hun,  53,  25  N.  Y.  Supp.  934;  Roose- 
velt V.  Van  Alen,  31  App.  Div.  1,  52  N.  Y.  Supp.  304. 

Section  3320  is  embraced  within  title  5,  c.  21,  of  the  Code  of  Civil 
Procedure.  That  title  relates  to  fees  of  certain  public  officers,  referees, 
receivers,  and  officers  of  the  court  generally.  By  section  3331,  also 
within  that  title,  it  is  provided  that : 

"Where  an  ofllcer  has,  when  his  title  taljes  effect,  commenced  the  perform- 
ance of  a  service  for  which  a  fee  is  allowed  by  the  statutes  heretofore  in 
force,  he  is  entitled  to  the  fee  so  allowed  for  the  completion  of  tliat  service, 
and  be  Is  not  entitled  to  the  fee  for  the  same  or  a  corresponding  service 
allowed  by  this  title." 

Under  this  provision  it  was  held  that  the  poundage  of  a  sheriflF 
under  an  attachment  was  regulated  by  the  provision  of  law  in  force 
at  the  time  of  the  original  levy,  and  not  by  a  new  law,  which  had  been 
enacted  before  the  attachment  was  discharged.  Woodruff  v.  Imperial 
Fire  Ins.  Co.,  90  N.  Y.  521. 

Trustees  are  officers  of  the  Supreme  Court,  and  it  has  inherent 
jurisdiction  over  them.  There  may,  however,  be  some  doubt  whether 
they  ^re  such  officers  as  are  contemplated  by  the  provisions  of  sec- 
tion 3331,  above  quoted.  Whether  they  are  or  not  is  of  little  impor- 
tance in  our  view  of  the  present  appeal,  because,  even  conceding  that 
the  plaintiffs  are  entitled  to  the  benefit  of  the  amendment  of  1904  in 
fixing  their  commissions,  we  do  not  think  it  was  the  intention  of  the 
Legislature  to  change  the  law,  and  to  permit  the  value  of  unsold  real 
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estate  to  be  computed  in  determining  whether  or  not  the  trust  fund 
exceeded  $100,000  in  value.  The  language  used  by  the  amendment 
in  providing  for  the  payment  of  commissions  is  "for  receiving  and  pay- 
mg  out  all  sums  of  principal."  Real  property  is  not  a  "sum  of  prin- 
cipal" which  can  be  paid  out.  Finally,  the  section  provides,  "if  the 
value  of  the  principal  of  the  trust  estate  or  fund  equals  or  exceeds 
one  hundred  thousand  dollars,"  then  full  commissions  may  be  granted 
to  several  trustees,  not  exceeding  three.  The  word  "principal"  in  the 
ktter  phrase  is  used  in  a  different  sense  than  in  the  former,  and  relates 
to  the  fund,  which  is  to  be  paid  over  either  in  cash  or  its  equivalent 
in  securities.  It  is  said  that  the  Legislature  must  have  intended  to  pro- 
vide something  new,  because  the  fees  of  trustees  had  already  been  made 
the  same  as  those  of  executors  and  administrators,  which  must  be 
computed  on  personalty  alone.  Section  2810  of  the  Code,  so  regu- 
lating commissions,  applied  only  to  testamentary  trustees.  This  pro- 
vision of  the  law  did  not  foreclose  the  Legislature  from  enacting  a 
law  regulating  the  fees  of  trustees  in  general.  The  trusts  expired 
upon  the  death  of  Mrs.  Hammersley,  and  the  fact  that  it  was  pro- 
vided that  the  trustees  should  convey  the  real  estate  to  the  persons 
appointed  by  her  will  did  not  prolong  the  trust,  nor  did  it  operate  to 
convert  the  property  so  passing  into  money.  The  trust  deeds  in  con- 
nection with  the  will  had  the  effect  of  passing  title  to  the  appellants, 
her  children,  duly  appointed  under  the  power  given  to  her.  Phoenix 
v.  Livingston,  supra ;  Roosevelt  v.  Van  Alen,  supra.  A  conveyance 
may  be  desirable  as  completing  a  chain  of  title,  but  it  is  not  an  abso- 
lute necessity. 

Our  conclusion  is  that  the  trust  estate  cannot  be  regarded  as  one 
amounting  to  $100,000,  and  hence  that  each  of  the  trustees  was  not 
entitled  to  full  commissions. 

^ith  regard  to  the  expenses  of  the  accounting,  we  think  the  court 
was  right  in  charging  them  against  the  corpus  of  the  estate  instead  of 
the  income,  or  apportioning  them  between  the  two.  It  is  a  general 
rule  that  the  trust  fund  must  bear  the  expense  of  its  administration. 
Woodruff  V.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  129  N.  Y.  27,  29  N.  E.  261. 
It  was  necessary  that  an  accounting  should  be  had,  and  no  complaint 
is  made  as  to  the  amounts  allowed.  We  see  no  reason  why  they  should 
not  be  paid  from  the  fund  itself./ 

The  judgment  appealed  from  should  be  modified  by  reducing  the 
allowance  of  commissions  to  $1,426.76,  to  be  divided  equally  between 
the  two  trustees,  and,  as  so  modified,  affirmed,  without  costs  to  any 
party  as  against  the  other,  and  with  leave  to  the  guardian  ad  litem  to 
apply  to  the  Special  Term  to  fix  his  compensation  on  this  appeal.  All 
concur. 
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(114  App.  DIv.  870.) 

In  re  NEKARDA. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  12,  1906.) 

Attobneys— Disbabmeniv-Pbofessional   Misconduct— Sufficiency   of   Evi- 
dence. 

In  proceedings  to  disbar  an  attorney,  evidence  examined,  and  held 
sufficient  to  show  unprofessional  misconduct  warranting  his  disbarment. 

In  the  matter  of  Francis  J.  Nekarda,  an  attorney.    Motion  to  dij 
bar.    Respondent  disbarred. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
LAUGHLIN,  and  CLARKE,  JJ- 

Tompkins  Mcllvaine,  for  association  of  the  bar,  petitioner. 
Paul  Jones  and  Franklin  Pierce,  for  respondent 

PER  CURIAM,  Specific  charges  in  writing  of  professional  mis- 
conduct on  the  part  of  the  respondent  w6re  presented  to  the  associa- 
tion of  the  bar  of  the  city  of  New  York.  The  association  caused  a 
copy  of  the  charges  to  be  served  on  the  respondent,  and  they  were  then 
investigated  by  its  grievance  committee.  The  grievance  committee 
subsequently  reported  to  the  executive  committee  that  the  charges 
should  be  presented  to  the  Appellate  Division.  The  executive  com- 
mittee, in  the  name  of  the  association,  then  authorized  the  presentation 
to  the  court  of  charges  of  fraud,  deceit,  malpractice,  and  gross  un- 
professional conduct  in  his  office  as  an  attorney  and  counselor  against 
respondent.  The  court  decided  that  the  charges  were  sufficient  to  re- 
quire an  answer.  The  respondent  filed  an  answer,  denying  the  material 
charges.  On  the  20th  day  of  April,  1905,  the  court  appointed  the 
Hon.  Henry  W.  Bookstaver  referee  to  take  testimony  concerning  the 
matters  put  in  issue  by  the  answer,  and  report  the  same,  with  his  opinion 
thereon.  On  the  12th  day  of  December,  1905,  the  referee  presented  his 
report,  containing  specific  findings  upon  the  issues,  together  with  an 
exhaustive  opinion  of  52  typewritten  pages,  wherein  he  carefully 
analyses  and  reviews  the  evidence  and  the  claims  of  the  respective  par- 
ties thereon,  and  he  filed  therewith  the  testimony.  The  matter  was 
brought  before  this  court  for  final  action  on  the  referee's  report  and 
opinion,  and  on  the  testimony  taken  by  him,  on  the  9th  day  of  March, 
1906,  and  at  that  time  it  was  argued  and  submitted. 

The  evidence  has  b^en  carefully  examined  in  the  light  of  the  argu- 
ments of  counsel  for  the  respective  parties.  In  the  reception  of  evi- 
dence the  learned  referee  carefully  safeguarded  the  rights  of  the 
respondent.  It  is  not  deemed  necessary  to  discuss  the  evidence  at 
length.  We  are  convinced  that  it  fairly  sustains  the  charges.  The 
undisputed  evidence  shows  that  the  respondent  is  a  resident  of  this 
department ;  that  he  was  admitted  to  the  bar  on  the  1st  day  of  April, 
1893;  that  in  the  month  of  December,  1893,  he  was  duly  retained 
by  Jan  and  Margarita  Simek,  who  resided  in  the  village  of  Nova  Ves, 
in  Bohemia,  to  receive  and  collect  legacies  left  to  them  in  and  by  the 
last  will  and  testament  of  Katerina  Simek,  deceased,  which  was  duly 
admitted  to  probate  by  the  Surrogate's  Court  of  the  county  of  New 
VTork  on  the  14th  day  of  August,  1894 ;  that  in  the  month  of  August, 
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1895,  he  received  from  the  executor  of  the  will  the  sum  of  $200,  being 
for  a  specific  legacy  to  said  Jan  Simek,  and  $700,  being  for  a  specific 
legacy  to  said  Margarita  Simek ;  that  upon  the  final  accounting  it  was 
found  that  each  of  said  legatees  was  entitled  to  a  further  legacy  of 
$393.27,  owing  to  the  fact  that  other  legacies  had  lapsed,  and  on  the 
16th  day  of  December,  1895,  he  received  from  the  executor  the  amount 
of  these  legacies  also,  making  the  total  amount  received  by  him,  as  at- 
torney for  said  legatees,  the  sum  of  $1,686.54.  The  respondent  claims 
to  have  remitted  to  his  clients  the  sum  of  $150  in  money,  in'  a  register- 
-ed  letter  duly  addressed  to  them,  and  mailed  on  the  29th  day  of  May, 
1897,  and  the  further  sum  of  $700  in  seven  $100  United  States  treasury 
notes,  inclosed  in  a  registered  letter,  and  mailed  on  the  4th  day  of  Au- 
gust, 1897,  addressed  "Mr.  Jan  Simek  and  Margarita  Simek,  No. 
"2  Nova  Ves,  by  Nova  Kdyne,  Bohemia."  He  attempts  to  explain  this 
unusual  method  of  transmitting  money  to  a  foreign  country,  where 
it  would  not  pass,  but  would  have  to  be  sold  at  a  discount,  on  the 
ground  that  he  did  it  at  the  express  request  of  his  clients.  The  letter 
which  he  claimed  before  the  grievance  committee  of  the  association 
of  the  bar  as  his  authority  for  this  course  merely  requested  him  to 
«end  it  by  registered  letter,  but  on  the  hearing  before  the  referee  he 
•claimed  to  have,  subsequently  received  a  letter  specifically  directing  him 
to  send  it  in  American  or  Austrian  money.  This  letter,  however,  he  was 
unable  to  produce,  and  asserts  that  it  was  stolen.  It  satisfactorily  ap- 
pears by  the  evidence  that  neither  remittance  was  made,  and  that  the 
respondent  has  appropriated  to  his  own  use  the  entire  amount  col- 
lected for  his  clients.  He  claims  to  have  registered  both  letters.  At 
first  he  claimed  to  have  registered  the  letter  with  which  he  inclosed 
the  $150  at  the  main  post  office,  and  then,  when  it  was  shown  that 
there  was  no  record  of  it,  he  asserted  that  he  registered  it  at  a  sub- 
station up  town.  It  appeared  that  the  records  at  the  substation  had  been 
destroyed.  He  produced  a  post  office  mailing  receipt  for  a  registered 
letter  to  his  clients,  which  he  testified  was  the  receipt  for  this  letter; 
but  the  date,  excepting  the  year  1897,  had  been  destroyed  as  he  claims 
by  fire  by  his  placing  a  lighted  cigarette  upon  the  page  of  his  letter 
book  to  which  it  was  attached.  He  did  not  receive  from  his  clients 
through  the  post  office  department  the  usual  receipt  for  this  letter,  nor 
did  he  receive  from  them  any  acknowledgment  thereof,  or  write  them 
concerning  it,  until  the  time  he  claims  to  have  inclosed  the  $700.  The 
registered  letter  with  which  he  claims  to  have  inclosed  the  seven  $100 
bills  was  duly  received  by  the  clients  of  the  respondent,  but  when  it 
was  opened  the  evidence  shows  that  instead  of  bills  it  contained  14 
sheets  of  tissue  paper.  The  respondent,  in  letters  to  his  clients  after 
he  had  received  the  money,  clearly  conveyed  the  impression  to  them 
that  it  had  not  yet  been  collected.  He  did  not  deposit  it  in  a  separate 
account,  but  mingled  it  with  his  own  funds,  and  the  account  in  which 
it  was  deposited  did  not  remain  good  for  the  amount.  He  does  not 
satisfactorily  show  from  what  source  he  obtained  the  $160  he  claims 
to  have  remitted.  He  claims  that  it  was  part  of  $200,  constituting  his 
share  of  $400,  a  cash  collection  received  for  professional  services  by 
his  law  firm,  but  his  partner  says  that  it  was  not  customary  to  thus  di- 
vide the  amounts  received  by  the  firm.    He  did  check  out  $700  from 
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a  bank  account  on  the  day  he  claims  to  have  mailed  the  $700,  but  three 
days  later  he  opened  an  account  in  another  bank,  depositing  $700  there- 
in, and  his  explanation  as  to  the  source  from  which  he  obtained  the 
$700  with  which  he  opened  the  new  account  is  neither  satisfactory  nor 
corroborated.  Aside,  therefore,  from  the  exorbitant  charges  by  which 
he  concedes  that  he  appropriated  for  his  services  $836.64,  for  which  he 
does  not  satisfactorily  show  the  consent  of  his  clients  or  any  warrant,. 
we  are  convinced  by  the  evidence  that  he  made  no  remittance  to  his 
clients,  and  appropriated  the  entire  amount  collected  to  his  own  use. 
By  this  deception,  fraud,  and  dishonesty  he  has  forfeited  his  right  to 
remain  a  member  of  an  honorable  profession,  and  the  entry  of  an  order 
disbarring  him  and  striking  his  name  from  the  rolls  is  directed. 


(114  App.  Div.  374.) 

PEOPLE  ▼.  FEDERAL  BANK  OP  NEW  YORK. 

APPEAL  OF  SOHLESINGER. 

(Supreme  Ck>art,  Appellate  Division,  First  Department    July  12,  1906.) 

Rkceivebs— STiPUiiAHON  FOB  Compensation. 

The  people,  represented  by  tbe  Attorney  General,  and  the  receiver  anci 
bis  attorney  being  the  only  parties  to  a  reference  for  the  purpose  of  fixing^ 
the  compensation  of  the  receiver  and  his  attorneys  in  a  proceeding  by  the 
people  against  an  Insolvent  bank,  the  special  term  cannot  reduce  the 
amount  stipulated  by  the  parties  for  such  compensation. 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  the  people  against  the  Federal  Bank  of  New  York. 
From  an  order  of  the  special  term  modifying  the  report  of  a  referee,  Leo 
Schlesinger,  receiver,  and  Kneeland,  La  Fetra,  and  Glase,  attorneys 
for  said  receiver,  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  HOUGHTON,  JJ. 

D.  Cady  Herrick,  for  appellants. 
Charles  F.  Bostwick,  for  respondent 

PER  CURIAM.  It  would  seem  from  the  course  of  the  trial  before 
the  referee  that  it  was  practically  stipulated  that  the  claimant's  compen- 
sation should  be  fixed  at  $20,000.  The  people,  represented  by  the  At- 
torney General,  and  the  claimants  were  the  only  parties  to  the  reference. 
Any  stipulation  they  may  have  made  the  Special  Term  could  not  dis- 
turb while  it  remained  in  force.  This  being  so,  the  action  of  the  Special* 
Term  in  reducing  that  amount  to  $16,000  was  unwarranted.  The  order 
appealed  from  should  be  reversed,  and  the  report  of  the  referee  con- 
firmed, without  costs. 


(114  App.  Dlv.  462.) 

GRANT  V.  HUMBERT. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  12,  1906.) 

L  Insane  Persons— Action— Leave  to  Sue— Obdeb— Effect. 

An  order  permitting  service  of  summons  on  an  Inmate  of  a  state  Insane 
hospital,  for  whom  no  eommittoe  has  been  appointed,  is  not  an  order 
granting  leave  to  bring  an  action  against  him. 
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2.  Same— Necessity  to  Obtain  Leave  to  Sue. 

An  action  may  be  maintained  without  leave  of  court  against  an  inmate 
of  an  insane  hospital  for  whom  no  committee  has  been  appointed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27,  Cent  Dig.  Insane  Persons,  § 
157.] 

3.  Same. 

A  creditor  of  an  Incompetent,  for  whom  a  committee  has  been  appointed, 
on  seeking  to  enforce  his  claim,  must  petition  the  court  for  the  allow- 
ance and  payment  thereof,  or,  in  the  alternative,  for  leave  to  sue  there- 
on; the  court,  which  by  its  committee  has  taken  possession  of  the 
property  of  the  incompetent,  being  clothed  with  authority  to  pay  claims. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27,  Cent  Dig.  Insane  Persons,  § 
167.] 

4.  Saue— Claims— Priobity. 

Where  the  estate  of  an  incompetent  Is  insufficient  to  pay  the  claims, 
the  court  must  apply  the  property  in  payment  thereof  pro  rata,  without 
preference,  excepting  where,  prior  to  the  adjudication  of  incompetency 
and  the  appointment  of  the  committee,  a  creditor  has  in  good  faith  ob- 
tained a  lien. 
5b  Same. 

A  creditor  of  an  incompetent  brought  an  action  at  law  against  him. 
Thereafter  the  Incompetent  was  adjudged  Incompetent,  and  a  committee 
appointed.  Held,  that  the  creditor  acquired  no  priority  in  the  payment  of 
his  claim. 

6.  Action— Stat  op  Action  Against  Incompetent. 

A  creditor  brought  an  action  at  law  against  an  incompetent  Subse- 
quently the  court  appointed  a  committee  for  the  incompetent  Held,  that 
the  action  need  not  necessarily  be  stayed  until  the  discharge  of  the  com- 
mittee, but  might  properly  be  prosecuted  to  Judgment,  to  enable  the  credi- 
tor to  have  his  claim  liquidated  before  applying  to  the  court  to  have  it 
paid  by  the  committee. 

7.  Insane  Person— Action  Against— Enforcement  of  Judgment. 

A  Judgment  recovered  in  an  action  against  an  incompetent  brought 
prior  to  the  appointment  of  a  committee,  can  only  be  enforced  by  applica- 
tion to  the  court 
&  Same— Leave  to  Prosecute  Action— Waiver. 

An  incompetent  was  sued  by  a  creditor  prior  to  the  appointment  of 
a  committee.  The  committee  appeared  and  answered  for  the  incompetent 
and  the  cause  was  placed  on  the  calendar.  Held,  that  the  committee 
did  not  waive  the  failure  of  the  creditor  to  obtain  leave  to  prosecute  the 
action. 

9.  Limitation  of  Actions— Stat  of  Proceediwqs— Effect. 

A  creditor  of  an  incompetent  properly  brought  suit  against  him  prior 
to  the  appointment  of  a  committee.  The  committee  applied  for  a  stay 
of  the  prosecution  of  the  action  a  few  days  within  the  expiration  of  the 
statute  of  limitations.  Held,  that  an  order  granting  a  stay  did  not  affect 
limitations;  the  creditor,  on  his  claim  not  being  paid  in  full,  being  at 
liberty,  after  the  discharge  of  the  committee,  to  continue  the  action  for 
any  unpaid  balance. 

10.  Action— Stay  of  Proceedings. 

A  creditor  of  an  Incompetent  commenced  an  action  against  him  prior 
to  the  appointment  of  a  committee.  The  committee  subsequently  ap- 
pointed appeared  and  answered.  Thereafter  the  committee  filed  a  petition 
for  leave  to  be  made  a  party  to  the  action.  The  request  was  withdrawn 
before  consent  was  granted,  and  a  motion  for  a  stay  of  the  prosecution 
of  the  action  was  tlien  made.  Held,  that  the  court  should  have  denied 
the  motion,  and  should  hOve  granted  leave  to  continue  the  action  to 
Judgment 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Madison  Grant  against  Arthur  C.  Humbert     From  an  or- 
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der  enjoining  the  prosecution  of  the  action,  plaintiff  appeals.    Reversed, 
and  leave  granted  plaintiff  to  prosecute  the  action. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHUN,  and  CLARKE,  JJ. 

William  W.  Niles,  for  appellant. 
Manfred  W.  Ehrich,  for  respondent 

LAUGHLIN,  J.  The  action  is  brought  on  a  promissory  note  for 
$1,500,  due  on  the  24:th  day  of  March,  1900,  alleged  to  have  been  made 
by  the  defendant  payable  to  the  order  of  the  plaintiff.  At  the  time  of 
the  commencement  of  the  action  the  defendant  was  an  inmate  of 
Bloomingdale  Asylum,  but  no  committee  of  his  person  or  property 
had  been  appointed.  Before  commencing  the  action  an  application  was 
made  in  behalf  of  the  plaintiff  to  one  of  the  justices  of  the  Supreme 
Court,  evidently  with  a  view  to  compljdng  with  the  regulation  of  the 
state  lunacy  commission  precluding  service  on  an  inmate  of  a  state 
hospital  for  the  insane  without  an  order  of  a  judge  of  a  court  of  record 
for  leave  to  serve  the  defendant.  Leave  was  granted,  and  service  was 
made  upon  the  25th  day  of  November,  1905.  On  the  8th  day  of  Decem- 
ber thereafter,  by  an  order  of  the  Supreme  Court,  the  defendant  was 
duly  adjudged  incompetent,  and  Susan  Humbert  was  duly  appointed 
committee  of  his  person  and  property.  She  qualified,  and  a  commission- 
was  duly  issued  to  her  on  the  12th  day  of  December.  On  the  13th  day 
of  December  Messrs.  Bowers  &  Sands,  attorneys,  served  a  formal  notice 
of  appearance,  stating  that  the  defendant,  "an  incompetent  person,  by 
Susan  Humbert,  committee  of  his  person  and  property,"  appeared  ia 
the  action,  and  thereafter  the  defendant,  by  his  committee,  served  an 
answer  setting  forth  that  he  had  been  judicially  declared  incompetent, 
and  the  appointment  of  the  committee,  and  putting  in  issue  all  of  the 
allegations  of  the  complaint,  and  setting  up  as  a  separate  defense  that 
the  note  was  made  without  consideration.  Before  appearing  the  com- 
mittee verified  a  petition  for  leave  to  be  made  a  party  to  the  action,  and 
requested  the  attorneys  for  the  plaintiff  to  stipulate  that  an  order  to 
that  effect  might  be  entered ;  but  the  request  was  withdrawn  before  the 
consent  was  granted,  and  the  motion  for  a  stay  of  the  prosecution  of 
the  action  was  thereupon  made. 

If  leave  of  the  court  to  bring  the  action  was  necessary,  I  think  the 
order  permitting  service  of  the  summons  cannot  be  construed  as  such 
leave.     It  was  not  so  intended,  and  it  was  not  made  by  the  court. 

The  theory  urged  by  the  respondent  to  sustain  the  order  is  that  the 
action  cannot  be  maintained  without  leave  of  the  court.  That  conten- 
tion is  not  sustained  by  the  authorities.  Incompetency  neither  suspends 
the  running  of  the  statute  of  limitations  on  claims  against  the  incom- 
petent (Sanford  v.  Sanford,  62  N.  Y.  563),  nor  does  it  deprive  the  court 
of  jurisdiction,  or  bar  a  claimant  from  instituting  an  action  or  proceed- 
ing against  an  incompetent  person,  and  prosecuting  the  same  to  judg- 
ment and  enforcing  satisfaction  thereof  by  execution.  Crippen  v. 
Culver,  13  Barb.  424;  Sternbergh  v.  Schoolcraft,  2  Barb.  153 ;  Clarke  v. 
Dunham,  4  Denio,  262 ;  Robertson  v.  Lain,  19  Wend.  649 ;  Matter  of 
Heller,  3  Paige,  199;  In  re  Hopper,  5  Paige,  489;  Noe  v.  Gibson,  7 
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Paig«,  613 ;  Prentiss  v.  Cornell,  31  Hun,  167,  affirmed  96  N.  Y.  665 ; 
Williams  v.  Empire  Woolen  Co.,  7  App.  Div.  346,  39  N.  Y.  Supp.  941 ; 
L'Amoureux  v.  Crosby,  2  Paige,  422,  22  Am.  Dec.  655 ;  Carter  v.  Bur- 
rall,  80  App.  Div.  395,  81  N.  Y.  Supp.  30.  If  the  action  had  not  been 
commenced  until  after  the  inquisition  and  the  appointment  of  the  commit- 
tee, the  service  of  the  summons  upon  the  defendant  or  his  committee  with- 
out leave  of  the  court  might  have  been  set  aside  by  the  court  (Smith 
V.  Keteltas,  27  App.  Div.  279,  60  N.  Y.  Supp.  471),  or  the  prosecution 
of  the  action  enjoined  (Matter  of  Delahunty,  28  Abb.  N.  C.  245,  18 
N.  Y.  Supp.  395)  ;  and  the  plaintiff  would  also  be  subject  to  punish- 
ment for  contempt,  because,  although  the  title  to  the  property  re- 
mains  in  the  lunatic,  the  court,  by  the  committee,  takes  unto  it-? 
self  the  custody,  care  and  management  of  the  property  for  the  pur 
pose  of  preserving  it  from  waste  or  destruction,  and  provid- 
ing for  the  payment  of  his  debts,  and  of  the  maintenance  of  him- 
self and  family  and  the  education  of  his  children,  and  it  will  brook 
no  interference  with  the  property  or  with  the  committee,  who  is  its 
officer  or  bailiff.  Matter  of  Hopper,  5  Paige,  489 ;  Soverrhill  v.  Dick- 
son, 6  How.  Prac.  109 ;  Code  Civ.  Proc.  §  2321 ;  Matter  of  Application 
of  Otis  et  al.,  101  N.  Y.  580,  6  N.  E.  671 ;  Kent  v.  West,  16  App.  Div. 
496,  44  N.  Y.  Supp.  901 ;  affirmed  154  N.  Y.  749,  49  N.  E.  1099 ;  People 
ex  rel.  Smith  v.  Com'r  of  Taxes  and  Assessments,  100  N.  Y.  215,  3 
N.  E.  86;  Pharis  v.  Gere,  110  N.  Y.  336,  18  N.  E.  135,  1  L.  R.  A.  270; 
Carter  v.  Beckwith,  128  N.  Y.  312,  28  N.  E.  582;  Crippen  v.  Culver, 
supra.  The  court,  which  by  its  committee  takes  possession  of  the 
property  of  the  incompetent  person,  is  clothed  with  full  authority  to  pay 
all  just  claims  against  the  incompetent  to  the  extent  of  his  estate,  and 
to  determine  the  validity  of  claims  by  reference  if  the  facts  are  dis- 
puted. This  summary  remedy  is  favored  by  the  courts,  and  is  adopted 
in  all  cases  unless  some  special  facts  or  circumstances  exist  which  render 
it  necessary  or  appropriate  that  the  claimant  should  be  permitted  by  the 
court  to  maintain  an  action  for  the  purpose  of  having  his  claim  or  the  ex- 
tent thereof  adjudged.  Kent  v.  West,  33  App.  Div.  112,  63  N.  Y.  Supp. 
244;  Williams  v.  Estate  of  Cameron,  26  Barb.  172;  Matter  of  Heller, 
supra;  Matter  of  Hopper,  6  Paige,  489;  Niblo  v.  Harrison,  et  al.,  9 
Bosw.  668. 

The  established  practice  with  respect  to  the  enforcement  of  claims 
against  an  incompetent  person  for  whom  a  committee  has  been  ap- 
pointed is  to  present  a  petition  to  the  court,  praying  that  the  claim  be 
allowed  and  paid,  or,  in  the  alternative,  that  leave  be  granted  to  sue 
thereon.  Matter  of  Hopper,  supra;  L'Amoureux  v.  Crosby,  supra; 
Williams  v.  Estate  of  Cameron,  supra;  Matter  of  Delahunty,  supra; 
Matter  of  Wing,  83  Hun,  284,  31  N.  Y.  Supp.  941. 

Where  the  estate  of  an  incompetent  is  insufficient  to  pay  the  claims 
in  full,  the  court  applies  his  property  in  payment  thereof  pro  rata,  with- 
out preference,  excepting  where,  prior  to  the  adjudication  of  incom- 
petency and  appointment  of  the  committee,  the  creditor  has  in  good 
faith  obtained  a  lien  or  acquired  a  right  of  property  by  contract  or 
otherwise,  as  in  Carter  v.  Burrall,  supra,  where  a  warrant  of  attachment 
had  been  duly  issued  and  levied,  and  in  Matter  of  Hopper,  supra,  where 
a  judgment  had  been  recovered  and  an  execution  issued  and  levied, 
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and  where  there  is  a  mortgage  lien,  and  analogous  cases.  In  the  case 
at  bar,  however,  the  plaintiff  had  acquired  no  lien  or  right  or  priority 
in  the  payment  of  his  claim  at  the  time  the  defendant  was  adjudged 
incompetent.  He  had  merely  duly  commenced  an  action  at  law.  In 
the  Matter  of  Wing,  supra,  it  was  held  that  even  a  judgment  creditor 
of  a  lunatic,  where  execution  has  not  issued  before  the  inquisition,  ac- 
quires no  lien  on  his  personal  property.  This  being  an  action  at  law, 
and  it  having  been  duly  commenced  prior  to  the  appointment  of  the 
committee,  it  need  not  necessarily  be  stayed  until  the  discharge  of  the 
committee  or  until  the  further  order  of  the  court,  but  may  properly  be 
prosecuted  to  judgment  to  enable  the  plaintiff  to  have  his  claim  liqui- 
dated before  applying  to  the  court  to  have  it  paid  by  the  committee. 
Niblo  V.  Harrison,  supra. 

A  judgment,  if  recovered,  can  only  be  enforced  by  application  to 
the  court.  It  is  the  duty  of  the  committee  to  defend  (Vlasto  v. 
Varelopoulos,  73  App.  Div.  145,  76  N.  Y.  Supp.  771 ;  American  Mortg. 
Co.  V.  Dewey,  106  App.  Div.  389,  94  N.  Y.  Supp.  808)  ;  and,  although 
the  judgment  would  not  be  enforceable  by  execution  while  the  estate 
is  in  the  custody  of  the  court,  it  would  be  at  once  enforceable  should 
the  lunatic  recover  and  the  committee  be  discharged.  Although  the 
action  has  been  duly  brought,  probably  it  could  not,  with  knowledge 
of  inquisition  found,  be  continued  without  subjecting  the  plaintiff,  not 
only  to  the  injunction  order  of  tlie  court,  but  to  punishment  for  con- 
tempt as  well. 

The  appellant  contends  that,  the  committee  having  appeared  and 
answered  for  the  defendant,  and  the  case  having  been  placed  upon  the 
calendar,  the  committee  should  now  be  deemed  to  have  waived  any  ob- 
jection to  the  failure  of  the  plaintiff  to  obtain  leave  of  the  court  for  the 
continuance  of  the  action.  The  difficulty  with  this  contention  is  that 
the  committee  has  only  such  authority  as  is  conferred  by  statute  or  by 
order  of  the  court.  It  has  been  held  that  an  application  by  the  com- 
mittee for  substitution  as  a  defendant  in  place  of  the  incompetent  does 
not  debar  the  committee  from  contending  that  the  action  cannot  be 
maintained  without  leave  of  the  court.  Matter  of  Delahunty,  supra. 
In  the  present  action  it  does  not  appear  whether  the  committee  vol- 
untarily defended,  or  whether  the  answer  was  interposed  by  direction 
of  the  court. 

It  is  further  urged  that  the  application  for  the  stay  was  not  made 
until  within  a  few  days  of  the  expiration  of  the  statute  of  limitations, 
and  that  if  the  order  should  be  affirmed  and  leave  of  the  court  to  sue 
should  be  obtained,  the  statute  of  limitations  will  have  run  against  the 
claim,  for  the  reason  that  the  leave  cannot  be  granted  nunc  pro  tunc. 
Matter  of  Delahunty,  supra.  The  plaintiff  has  nothing  to  fear  in  this 
regard.  His  action  has  been  properly  commenced.  If  he  needs  any 
authority,  it  is  only  authority  to  continue  it,  which  may,  if  the  facts 
and  circumstances  warrant  it,  be  granted  before  the  discharge  of  the 
committee;  but  if  leave  should  not  be  granted,  and  the  claim  should 
not  be  paid  in  full,  the  plaintiff  would  be  at  liberty,  after  the  discharge 
of  the  committee,  to  continue  his  action  forany  unpaid  balance,  and 
thus  his  right  in  due  time  to  obtain  a  judgment  upon  his  cause  of  ac- 
tion could  be  preserved.     We  are  of  opinion,  however,  that  leave  to 
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continue  the  action  to  judgment  should  be  granted.  It  was  competent 
for  the  court  on  the  motion  for  a  stay  to  have  denied  the  stay,  and 
granted  leave  to  the  plaintiff  to  prosecute  his  action  to  judgment;  and 
this,  we  think,  should  have  been  done. 

It  follows  that  the  order  should  be  reversed,  and  leave  granted  to 
plaintiff  to  prosecute  his  action  to  final  judgment,  but  without  costs. 
All  concur. 


(114  App.  Dlv.  455.) 

CLAUSEN  V.  PUVOGEL  et  aL 

(Supreme  Gourt,  Appellate  Division,  First  Department    July  12,  1906.) 

1.  Partnership— Death  of  PArfTNEB— SuRViviwa  Partner  as  Administrator 

OF  Deceased— Continuance  of  Business— Compensation  of  Surviving 
Partner. 

A  survWing  partner,  who  during  the  continuance  of  the  partnership 
had  been  entitled  to  draw  a  certain  weekly  salary  for  his  services  in 
managing  the  business,  continued  to  conduct  the  business  after  the  death 
of  the  other  partner,  and  continued  to  draw  the  salary.  Neither  the  co- 
administratrix  nor  next  of  kin  of  the  deceased  partner  objected  to  the 
continuance  of  the  business,  nor  did  it  appear  that  they  consented  that 
the  surviving  partner  might  continue  to  draw  the  salary.  Held  that,  on 
settlement  of  the  accounts  of  the  surviving  partner  as  administrator  of 
the  deceased  partner,  the  surviving  partner  was  properly  charged  with 
the  amount  vrlthdrawn  by  him  as  salary. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  38,  Cent  Dig.  Partnership,  {{ 
536,  560.] 

2.  Same— Aocounting— Improper  Credits— Interest. 

Where  a  surviving  partner  who  carried  on   the  business  for  some 
time  was  required  to  account  for  the  profits  thereof,  he  was  not  chargeable 
with  interest  on  amounts  improperly  withdrawn  by  hhn  as  salary. 
5.  Payment— Recovery  of  Payment— Mistake  of  Law. 

A  surviving  partner,  who  was  one  of  the  administrators  of  his  deceased 
partner,  carried  on  the  firm  business  for  some  time  as  surviving  partner, 
and  purchased  a  large  portion  of  the  stock,  giving  his  note  for  part  of  the 
price.  The  surviving  partner's  coadministratrix  did  not  consent  to  the 
continuance  of  the  business  or  object  thereto.  The  surviving  partner 
finally  paid  the  note  to  the  estate  with  compound  interest.  Held  that,  on 
his  accounting  as  administrator,  he  was  not  entitled  to  recover  the 
dlflference  between  the  compound  interest  paid  and  simple  interest,  as 
having  been  paid  under  a  mistake  of  fact 
4.  Same— Disbursements— Purpose— Burden  of  Proof. 

Where  a  surviving  partner,  who  had  without  authority  continued  to 
conduct  the  firm  business,  was  required  to  account,  he  was  properly  cliar- 
ged  with  the  amount  of  certain  checks  which  he  was  unable  to  prove  had 
been  used  for  the  firm  business. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Anna  M.  Clausen  against  Henry  Puvogel  and  others. 
From  a  judgment  confirming  the  report  of  a  referee,  the  defendant 
named  appeals.    Modified  and  affirmed. 

On  the  6th  day  of  May,  1890.  Richard  Holsten,  since  deceased,  and  Henry 
Puvogel  by  written  articles  formed  a  copartnership  for  carrying  on  a  livery 
business  in  the  city  of  New  York,  to  be  continued  "until  a  temiinntlon  there- 
of may  mutually  be  agreed  upon."  They  were  to  share  the  profits  equally. 
Holsten  was  to  be  permitted  during  the  continuance  of  the  copartnership 
to  carry  on  the  liquor  and  saloon  business,   and  Puvogel  was  to  give  his 
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entire  tUne  and  attention  to  the  supervision  and  management  of  the  bus- 
iness, and  to  be  permitted  to  withdraw  therefor  from  the  receipts  of  the 
business  the  sum  of  $25  per  week  as  salary,  "the  same  to  be  considered  an 
expense  of  carrying  on  said  business."  They  purchased  a  livery  business  at 
894  Fourth  avenue  for  $20,000.  Each  member  of  the  firm  contributed  $6,500 
in  cash,  and  they  raised  about  $9,000  on  notes  of  the  firm,  secured  by  a 
chattel  mortgage  upon  firm  assets.  The  evidence  tends  to  show  that  neither 
party  was  experienced  in  that  line  of  business,  and  that  they  paid  for  the 
property  purchased  about  twice  what  it  was  worth.  They  continued  busi- 
ness under  their  copartnership  articles  until  the  17th  day  of  February,  1891, 
when  Holsten  died.  At  that  time  the  notes  had  not  been  paid,  and  the  en- 
tire copartnership  assets  were  not  worth  more  than  $7,500.  The  surviving 
partner  and  the  widow  of  the  deceased  partner  were  appointed  adminis- 
trators. Puvogel  continued  the  business  until  the  31st  day  of  August,  1894, 
apparently  without  objection  on  the  part  of  his  coadministratrlx  or  the  next 
of  kin,  but  the  record  does  not  show  that  they  either  consented  to  his  continu- 
ing the  business  or  acquiesced  therein,  or  agreed  that  he  might  continue 
to  draw  the  weekly  salary  as  before.  On  the  last-mentioned  date  he  sold 
the  firm  assets  at  public  auction,  realizing  thereon  the  sum  of  $7,654.30, 
and  became  a  purchaser  himself  to  the  extent  of  $5,728.20  thereof.  On  ac- 
count of  his  own  purchase,  he  paid  $1,000  in  cash,  and  gave  a  demand  note 
for  $1,101.50  and  a  note  for  $3,626.70,  payable  in  60  days  to  the  order  of 
the  estate  of  his  deceased  partner,  retaining  possession  of  both  notes.  The 
larger  of  these  notes  he  paid,  with  compound  Interest,  in  1903,  and  seeks 
In  this  action  to  recover  back  the  excess  over  the  legal  rate  of  Interest  At 
the  time  of  the  accounting  he  had  not  paid  the  other  note.  Puvogel,  after 
the  death  of  his  partner,  continued  to  draw  the  weekly  salary  as  before 
until  the  business  was  sold,  and  the  aggregate  thus  drawn  out  by  him  on 
account  of  salary  was  $4,614.29.  His  account  has  been  surcharged  with  this 
amount,  together  with  Interest  thereon  at  4  per  cent,  per  annum,  aggregat- 
ing $1,881.81.  The  referee  also  surcharged  the  account  of  Puvogel  with  four 
checks,  payable  to  the  order  of  bearer,  aggregating  $650,  and  the  appellant 
claims  this  was  error.  It  appears  that  the  debts  of  the  deceased  partner 
have  been  settled,  and  that  the  surviving  partner  has  settled  with  the  next 
of  kin,  excepting  the  plaintiff,  one  of  the  daughters  of  the  decedent,  who 
brought  this  action  in  the  right  of  the  personal  representatives  of  her  father's 
estate  for  an  accounting  after  the  administratrix  refused  to  bring  the  same. 
The  complaint  demands  an  accounting  from  the  formation  of  the  partner- 
ship to  its  dissolution  by  the  death  of  Holsten,  "and  for  an  accounting  of 
all  his  dealings  with  and  transactions  in  regard  to  the  property,  assets,  and 
effects  of  said  firm  since  its  dissolution,  *  *  •  and  the  profits  of  the  said 
business,  and  the  property  sold  and  disposed  of  by  him,  either  as  surviv- 
ing partner  or  otherwise,  and  of  the  moneys  collected  and  received  and  paid 
out  by  him  on  account  thereof.**  After  issue  Joined,  Puvogel  filed  an  ac- 
count to  which  objections  were  filed,  and  thereupon  the  order  of  reference 
was  made  by  consent.  The  appellant  made  diligent  effort  to  sell  the  busi- 
ness at  private  sale  from  time  to  time  after  the  death  of  his  partner,  and 
finally  at  the  time  the  sale  was  made  the  lease  was  about  to  expire,  and 
the  landlord  desired  possession,  and  the  appellant  therefore  concluded  to 
close  out  the  business  at  public  auction.  The  business  as  conducted  by  the 
appellant  after  the  death  of  his  partner  was  prosperous.  He  succeeded  in 
paying  off  the  firm  notes,  and  realizing  a  net  profit  of  $11,603.35,  as  found 
by  the  referee.  The  referee  found  that  the  amount  still  due  and  owing 
from  the  appellant  as  surviving  partner  to  the  estate  of  the  decedent  was 
$5,692.72.  The  appellant  contends  that  the  Judgment  should  be  reduced  to 
$1,878.31,  by  deducting  the  amount  with  which  his  account  was  surcharged 
for  salary,  together  with  interest  surcharged  on  account  thereof,  by  credit- 
ing him  with  the  difference  between  simple  interest  and  compound  Interest 
on  the  note  which  be  paid  to  the  estate,  and  by  charging  the  four  checks, 
aggregating  $650,  for  which  he  Is  unable  to  account,  to  profit  and  loss,  so 
that  the  estate  of  the  deceased  partner  would  share  the  loss  equally  with 
him.  The  referee  found  that  the  appellant  continued  the  business  as  "sur- 
viving partner," 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  CLARKE,  JJ. 

Hamilton  R.  Squier,  for  appellant. 
Jerome  Eisner,  for  respondent 

LAUGHLIN,  J.  The  principal  contention  of  the  appellant  is  that 
he  should  have  been  allowed  the  salary.  It  is  urged  that  he  continued 
the  business  in  good  faith;  that  he  did  not  deny  that  he  was  con- 
tinuing it  for  the  benefit  of  the  estate  of  the  deceased  partner,  as  well 
as  for  himself,  and  that  as  he  made  a  substantial  profit,  in  which  the 
estate  of  his  deceased  partner  shares  equally,  it  is  but  equitable  that 
he  should  be  allowed  compensation  for  his  services.  Upon  the  facts 
presented  there  is  no  room  for  questioning  the  appellant's  good  faith 
in  continuing  the  business,  and  it  would  seem  equitable  and  right  that 
he  should  be  compensated  for  his  services,  which  resulted  in  a  profit, 
and  enables  the  plaintiff  and  others  interested  in  the  estate  of  her  father 
to  receive  a  substantial  distributive  share.  The  court,  however,  is  with- 
out authority  to  compel  the  plaintiff  to  do  equity  in  this  particular  case 
without  disregarding  a  wholesome  rule,  which  it  is  essential  to  pre- 
serve inviolate. 

It  has  long  been  the  established  rule  that  a  surviving  partner  should 
not  be  allowed  any  compensation  for  his  services  in  liquidating  the 
business,  King  v.  Leighton,  100  N.  Y.  394,  3  N.  E.  694;  Slater  v. 
Slater,  78  App.  Div.  449-i69,  80  N.  Y.  Supp.  363 ;  Burgess  v.  Badger, 
82  Hun,  488,  31  N.  Y.  Supp.  614;  Skidmore  v.  Collier,  8  Hun,  50; 
Coursen  v.  Hamlin,  2  Duer,  520.  It  is  the  duty  of  an  administrator, 
and,  in  the  absence  of  a  direction  for  tfie  continuance  of  the  business 
of  the  decedent  in  his  will,  of  an  executor,  to  dispose  of  the  business, 
and  convert  it  into  cash  with  all  reasonable  dispatch,  having  due  re- 
gard for  the  interests  of  the  next  of  kin  or  beneficiaries  and  creditors 
(Riddle  v.  Whitehill,  135  U.  S.  621,  10  Sup.  Ct.  924,  34  L.  Ed.  283; 
Gilmore  v.  Ham,  142  N.  Y.  1-8,  36  N.  E.  826,  40  Am.  St.  Rep.  554)  ; 
and  a  continuance  of  the  business  beyond  a  reasonable  time  for  this 
purpose  is  unauthorized.  An  administrator  or  executor  is  ordinarily 
confined  to  the  fees  or  commissions  prescribed  by  statute,  and  if  the 
business  of  the  decedent  be  continued  under  authority  contained  in  the 
will,  the  services  rendered  by  the  executor  in  continuing  it  are  deemed 
part  of  the  duties  of  his  office,  and  he  cannot  receive  therefor  any 
compensation  other  than  the  commissions  allowed  by  law.  Matter  of 
Hayden's  Estate,  7  N.  Y.  Supp.  313,  54  Hun,  197,  affirmed  125  N.  Y, 
776,  27  N.  E.  409,  on  opinion  at  General  Term.  In  Matter  of  Hay- 
den,  supra,  it  was  held  tiiat  a  son  employed  by  his  father  at  a  salary 
of  $5,000  per  annimi,  appointed  executor  of  his  father's  will,  and  au- 
thorized thereby  to  continue  the  business  in  his  discretion,  electing 
to  continue  it  under  an  arrangement  with  his  coexecutors  that  he 
should  receive  the  same  salary  as  during  the  lifetime  of  his  father, 
was  not  entitled  to  an  allowance  for  the  salary  on  an  accounting; 
it  appearing  that  there  were  infants  in  interest  for  whom  lawful  con- 
sent thereto  had  not  been  given.  If,  however,  the  appellant  had  con- 
tinued the  business  at  the  request  of  all  parties  in  interest,  and  they 
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were  competent  to  consent,  then  doubtless  he  would  have  been  entitled 
to  receive  the  salary  which  he  appears  to  have  justly  earned.  Matter 
of  Braunsdorf,  13  Misc.  Rep.  667,  35  N.  Y.  Supp.  298,  Id.,  2  App. 
Div.  73,  37  N.  Y.  Supp.  229 ;  Lent  v.  Howard,  89  N.  Y.  169.  See, 
also.  Burgess  v.  Badger,  82  Hun,  488,  31  N.  Y.  Supp.  614,  and  Robin- 
son V.  Simmons,  146  Mass.  167,  15  N.  E.  558,  4  Am.  St.  Rep.  299. 
It  follows,  therefore,  that  the  appellant's  account  was  properly  sur- 
charged with  the  amount  of  the  salary  withdrawn  by  him. 

I  am  of  the  opinion,  however,  that  his  account  should  not  have 
been  surcharged  with  interest  on  the  moneys  which  he  drew  out^  as 
salary.  The  plaintiff,  in  the  circumstances  disclosed  had  her  election 
to  have  an  accounting  to  the  estate  as  of  the  date  of  the  death  of  her 
father,  and  to  demand  that  the  surviving  partner  account  for  and 
pay  over  the  share  of  the  assets  of  the  estate  to  which  she  would  be 
entitled,  together  with  interest  thereon,  or,  instead  of  asserting  this 
claim  for  interest,  to  claim  the  profits  of  the  business,  which,  according 
to  her  theory,  was  wrongfully  conducted  by^  the  appellant  with  the 
firm  assets.  Having  made  such  election,  she  is  only  entitled  to  an  ac- 
counting for  the  principal  and  for  the  profits  which  take  the  place  of 
interest.  In  such  case  the  appellant  is  not  obliged  to  account  in  de- 
tail for  the  business. as  conducted  by  him,  and  he  may  in  the  first 
instance  merely  account  for  the  profits,  but  the  contestant  is  then 
at  liberty  to  show  that  the  profits  are  greater  than  the  amount  admitted. 
Matter  of  Peck,  79  App.  Div.  296,  80  N.  Y.  Supp.  76,  affirmed  177 
N.  Y.  538,  69  N.  E.  1129.  It  is  manifest  that  the  accounting  for  prof- 
its is  confined  to  an  inquiry  as  to  the  actual  profits,  and  not  to  the  prof- 
its that  might  have  been  realized  had  the  business  been  conducted 
differently.  Matter  of  Peck,  supra.  It  is  evident,  therefore,  that 
on  the  accounting  the  propriety  of  disbursements  other  than  to  the 
appellant  himself  cannot  be  investigated.  If,  in  addition  to  being 
charged  with  the  amount  with  which  he  has  credited  himself  as  salary, 
he  is  also  to  be  charged  with  interest  thereon,  then  the  court  is  re- 
vising the  profits,  and  adding  thereto,  without  proof  that  the  amount 
added  on  account  of  interest  was  earned.  Since  he  was  not  entitled 
to  the  moneys  withdrawn  for  salary,  he  should  be  charged  therewith 
as  if  the  moneys  were  still  in  his  hands,  and  they  are  thus  considered 
in  arriving  at  the  profits.  In  the  ordinary  case  of  a  copartnership 
accounting,  partners  are  not  liable  for  interest  upon  monejrs  with- 
drawn, because  until  there  is  an  accounting,  and  the. balance  is  as- 
certained, it  cannot  be  said  whether  the  partner  was  owing  the  firm  or 
the  firm  was  owing  him.  Johnson  v.  Hartshorne,  52  N.  Y.  177. 
Although  the  rule  is  not  applicable  here,  yet  the  effect  of  limiting  the 
plaintiff  to  requiring  an  accounting  for  the  profits  is  the  same.  The 
money  withdrawn  earned  no  profits  in  the  business,  and  therefore  no 
profits  by  way  of  interest  or  otherwise  can  be  charged.  The  compound 
interest  on  the  note  was  paid  voluntarily — there  was  no  mistake  of 
fact.  If  a  mistake  at  all,  it  was  merely  a  mistake  of  law.  The  appel- 
lant, instead  of  paying  cash  for  the  estate's  share  of  the  property, 
as  he  should  have  done,  gave  a  note  therefor,  and  thereby  deprived 
the  estate  of  the  use  of  the  money.  There  is  no  insuperable  obstacle 
to  recovering  back  money  paid  under  a  mistake  of  law  or  fact  or 
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even  negligently,  provided  the  position  of  the  party  receiving  it  has 
not  changed  so  that  he  will  be  prejudiced.  Mayer  v.  Mayor,  63  N. 
Y.  455;  Martin  v.  Home  Bank,  160  N.  Y.  190,  64  N.  E.  717.  In 
this  case,  however,  it  appears  that  the  appellant  continued  the  busi- 
ness without  authority,  and  that  he  refused  to  account.  In  Johnson 
V.  Hartshome,  supra,  the  court  said : 

"Compound  interest  may  be  charged  In  cases  of  bad  faith,  refusal  to  ac- 
CDimt,  and  private  use  of  money,  and  the  question  of  Its  propriety  was  a  ques- 
tion of  fact  for-  the  referee,  whose  decision  is  conclusive.  There  were  facts 
ft-om  which  the  referee  might  conclude  to  make  this  charge.  2  Kent  Ck>m. 
231,  note;  Collyer  on  Part  §  336,  note  3/' 

The  money  having  been  paid  voluntarily,  therefore  we  are  of 
opinion  that  the  referee  was  justified  in  refusing  to  permit  the  plain- 
tiff to  be  credited  therewith. 

The  remaining  claim  is  that  the  appellant  should  have  received 
credit  for  the  checks.  His  books  of  account  were  inaccurate,  and  it 
was  difficult  to  ascertain  the  true  state  of  the  accounts.  While  the 
propriety  of  a  disbursement  if  made  in  the  business  could  not,  as 
already  shown,  be  considered,  the  burden  was  upon  the  appellant  to 
show  that  the  disbursements  evidenced  by  these  checks  were  made 
in  the  business.  That  he  has  failed  to  do,  and  his  account  was  there- 
fore properly  surcharged  therewith. 

It  follows,  therefore,  that  the  judgment  should  be  modified  by  de- 
ducting the  amount  charged  for  interest  on  the  amounts  withdrawn  for 
salary  and  interest  thereon,  and,  as  so  modified,  affirmed,  without 
costs.    All  concur. 


(113  App.  Div.  691.) 

VAN  SISB  V,  VAN  SISB. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1906.) 

SxECUTOBS— Commissions— A  OBEEMENT  Between  Heibs. 

Testator  bequeathed  to  his  widow  the  Income  of  $7,(X)0  in  lieu  of  dower 
and  her  distributiye  share.  Shortly  after  his  death,  his  heirs  and  lega- 
tees contracted  with  the  widow  that  the  executor  should  pay  her  $375 
per  year  for  life  In  lieu  of  the  income  of  the  $7,000  mentioned  in  the 
will,  and  that  if  the  Income  on  the  fund  of  $7,000  was  insufficient  to 
meet  the  payment  of  $375  the  dividend  on  certain  bank  stock  should 
be  applied  to  make  up  the  deficiency.  Held,  that  the  Intention  of  the 
parties  being  that  the  payments  to  the  widow  should  come  out  of  decedent's 
estate,  the  executor  was  entitled  to  commissions  payable  out  of  the  fund, 
and  not  from  the  annuity. 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Sarah  M.  Van  Sise  against  C.  Franklyn  Van  Sise,  indi- 
vidually and  as  executor  of  Charles  A.  Van  Sise,  deceased.  From 
a  judgment  dismissing  the  complaint,  with  costs,  plaintiff  appeals. 
Modified  and  affirmed. 

The  action  was  brought  by  the  plaintiff  to  recover  of  the  defendant,  in- 
dlridually  and  as  executor  of  the  last  will  and  testament  of  the  plaintiff's 
husband,  deceased,  for  a  semiannual  payment,  claimed  to  be  due  her  from 
him,  and  for  sums  of  money  which  he  had  theretofore  withheld  from  her, 
claiming  that  they  were  his  commissions  upon  moneys  he  had  theretofore 
paid  to  her  out  of  the  estate.    The  first  paragraph  of  the  will  of  the  deceased 
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husband  of  the  plaintiff  Is  as  follows :  "After  all  my  lawful  debts  and  funeral 
expenses  are  paid,  I  give  and  bequeath  to  my  wife  Sarah  M.  Van  Sise  the 
interest  on  the  sum  of  seven  thousand  dollars  to  be  paid  to  her  by  my  exec- 
utors hereinafter  'named  semi-annually  as  long  as  she  shall  remain  m^ 
widow,  this  bequest  to  her  to  be  in  lieu  of  her  dower  and  for  her  distribu- 
tive  share  in  my  estate,  and  at  her  death  or  remarriage  the  said  sum  of 
seven  thousand  dollars,  is  to  be  equally  divided  among  my  following  named 
children,  Ann  E.  Bumstaed,  Mary  Amelia  Velsor,  Frances  M.  Velsor,  Mahaly 
Seaman,  Peter  E.  Van  Sise,  Charles  Franklin  Van  Sise  and  Frederick  S. 
Van  Sise."  Shortly  after  his  death  all  of  the  heirs  at  law  and  legatees 
under  his  will  entered  into  the  following  agreement:  "Know  all  men  by 
these  presents,  that  we,  the  undersigned,  heirs  at  law  and  legatees  under 
the  will  of  Charles  A.  Van  Sise,  deceased,  do  hereby  agree  and  consent  that 
the  executor  of  the  last  will  and  testament  of  Charles  A.  Van  Sise,  de- 
ceased, pay  to  Sarah  M.  Van  Sise,  widow  of  said  deceased,  the  smn  of  three 
hundred  and  seVenly-five  dollars  each  year  during  her  natural  life,  the  same 
to  commence  from  the  date  of  the  death  of  said  Charles  A.  Van  Sise,  the 
said  sum  of  three  hundred  and  seventy-five  dollars  to  be  in  lieu  of  the  in- 
terest in  the  sum  of  seven  thousand  dollars  as  mentioned  in  the  will  of 
said  deceased.  And  it  Is  further  agreed  that  the  Huntington  bank  stock 
shall  remain  in  the  estate,  and,  in  the  event  of  the  fund  of  $7,000  not  bring- 
ing interest  sufficient  to  meet  the  payment  of  $375,  yearly,  then  the  dividend 
on  said  stock  shall  be  applied  to  make  up  the  deficiency  and  bringing  said 
amount  up  to  the  sum  of  $375;  said  agreement  being  binding  upon  each  of 
us  and  our  heirs."  Appended  to  this  agreement  is  the  following  memoran- 
dum, signed  by  the  plaintiff:  "In  consideration  of  the  premises  in  the  fore- 
going agreement,  I,  Sarah  M.  Van  Sise,  hereby  consent  to  said  agreement, 
and  become  a  party  thereto  the  same  as  if  my  name  was  signed  to  the 
foregoing  agreement  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  26th  day  of  March,  1902." 

Argued  before  JENKS,  HOOKER,  RICH,  GAYNOR,  and  MI1> 
LER,  JJ. 

Thomas  Young,  for  appellant. 
Nathan  O.  Petty,  for  respondent 

PER  CURIAM.  The  plaintiff  was  acting  well  within  her  rights 
in  the  execution  of  the  agreement  subsequent  to  the  death  of  the  testa- 
tor. It  is  clear,  however,  from  the  agreement  that  it  was  within  the 
contemplation  of  the  plaintiff,  the  defendant,  and  all  the  heirs  at  law 
and  legatees  of  the  deceased,  that  the  payments  to  be  made  to  her 
should  come  out  of  the  estate  of  the  deceased.  That  being  so,  the 
executor  was  no  doubt  entitled  to  his  commissions,  payable  out  of  the 
fund,  and  not  from  the  annuity.  The  judgment,  however,  is  erroneous 
in  that  it  has  refused  to  adjudge  due  to  the  plaintiff  the  semiannual 
payment  which  was  tendered  on  February  10,  1903.  This  amount  is 
admittedly  owing  the  plaintiff,  and  it  was  error  to  charge  the  com- 
missions against  the  plaintiff. 

The  judgment  should  therefore  be  modified  by  inserting  the  pro- 
vision for  the  recovery  of  $178.13  by  the  plaintiff  against  the  de- 
fendant, together  with  all  commissions  charged  against  the  plaintiff's 
annuity,  and  striking  out  the  provision  relating  to  costs,  and,  as  so 
modified,  affirmed,  without  costs  to  either  party. 
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(113  App.  Div.  6d3.) 
NASSAU  TRUST  00.  OP  CITY  OF  BROOKLYN  v.  MATHERSON  et  al. 
(Sapreme  Court,  Appellate  Diyislon,  Second  Department    June  27,  1906.) 

Bixxs  AMD  Notes— Issuance— Validity— Bona  Fide  Pubohaseb. 

Defendant  M.,  who  was  one  of  the  directors  of  a  corporation,  refused 
to  leave  a  blank  note  with  the  corporation's  secretary  and  treasurer  for 
its  benefit,  but  consented  to  sign  a  note  which  bore  a  rubber  stamp 
signature,  containing  the  name  of  the  corporation  with  a  dotted  line  be- 
low, and  the  word  "Treasurer"  at  the  end  of  the  line ;  it  being  necessary 
to  complete  the  corporate  signature  to  have  added  the  name  of  the  treas- 
urer whenever  the  signature  was  made  use  of  by  the  corporation.  The 
treasurer's  name  was  not  ^lled  in  such  blank,  but  after  M.  had  indorsed 
the  note  in  such  condition  the  treasurer  erased  the  rubber-  stamp  marks^ 
signed  the  note  individually,  and  procured  plaintiff  to  discount  the  same ; 
plalntiif  having  no  knowledge  of  the  agreement  between  the  members  of 
the  corporation.  The  proceeds  of  the  note  were  credited  to  the  corpora- 
tion and  used  by  it  Held,  that  such  facts  did  not  show  that  the  corpora- 
tion ever  signed  the  note  as  maker,  and  that  the  mere  erasure  of  the 
stamp  did  not  give  notice  to  the  Indorsee  of  any  defect  in  the  note. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7,  Cent  Dig.  Bills  and  Notes,  | 
839.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Nassau  Trust  Company  of  the  city  of  Brooklyn 
against  Stephen  Matherson,  impleaded  with  the  Baker  Tea  &  Coffee 
Company  and  others.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Howard  R.  Bayne,  for  appellants. 

Welton  C,  Percy,  for  respondent 

WOODWARD,  J.  The  complaint  alleges  the  liability  of  defendant 
Matherson  as  an  indorser  on  a  promissory  note  for  $3,500,  made  by 
defendant  Hobe  to  the  order  of  defendant  the  Baker  Tea  &  Coffee 
Company,  payable  four  months  after  date.  The  answer  denies  that 
defendant  Matherson  indorsed  the  note  sued  on  and  any  liability  on 
account  thereof,  and  sets  forth  a  state  of  facts  which  the  defendant 
Matherson  here  insists  relieves  him  from  obligation.  It  seems  that 
the  Baker  Tea  &  Coffee  Company  is  composed  of  Stephen  Mather- 
son, Thomas  H.  Baker,  and  Fred  Hobe,  these  persons  owning  all 
of  tfie  stock  and  making  up  the  board  of  directors  of  the  corporation. 
The  defense  alleged  is  that  the  defendant  Matherson,  being  about  to 
leave  the  state  in  the  month  of  June,  1904,  to  be  absent  some  time,  was 
informed  by  Hobe,  the  secretary  and  treasurer  of  the  corporation,  that 
the  company  would  need  to  borrow  from  $2,600  to  $5,000  for  its  use 
in  the  extension  and  development  of  its  business ;  and  Hobe  requested 
Matherson  and  Baker  to  indorse  a  note  in  blank,  to  be  drawn  by  said 
company,  and  to  be  used  for  the  purposes  of  the  company,  as  Hobe 
should  determine.  It  is  claimed  that  y  therson  refused  to  leave  a 
blank  note,  but  that  he  did  consent  to  sign  a  note  which  bore  a  rubber 
stamp  signature  in  red  ink,  "The  Baker  Tea  &  Coffee  Company," 
with  a  red  dotted  line  below,  and  the  word  "Treasurer"  at  the  end 
of  such  line,  the  corporate  signature  being  made  complete  by  the 
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addition  of  the  name  of  the  treasurer  whenever  such  signature  was 
made  use  of  by  the  corporation.  It  is  not  disputed  that  Matherson 
did  sign  and  leave  such  a  note  with  Hobe,  but  it  is  alleged  that  after 
the  indorsement  by  Matherson  the  defendant  Hobe  erased  the  red  ink 
signature  and  signed  the  note  individually.  There  is  no  suggestion  that 
the  plaintiff  was  informed  of  this  agreement  as  between  the  members 
of  the  corporation,  or  that  the  note  itself,  at  the  time  of  its  negotia- 
tion, was  any  different  from  the  one  in  suit;  but  the  defense  insists 
that  the  act  of  Hobe  in  erasing  the  words  "The  Baker  Tea  &  Coffee 
Company,  Treasurer,"  constituted  forgery  on  the  part  of  Hobe,  and 
that,  as  an  examination  of  the  note  shows  that  there  had  been  original- 
ly a  red  signature  with  a  dotted  line,  this  constituted  notice  of  the 
defect  in  the  paper  to  the  plaintiff,  who  is  concededly  the  owner  of 
the  paper  in  due  course,  except  for  this  alleged  forgery  and  the  notice 
which  this  defacement  is  supposed  to  have  given. 

We  think  that  the  evidence  does  not  show  that  the  corporation  ever 
signed  this  note  as  maker.  The  signature  was  not  complete  until  it 
bore  the  name  of  the  treasurer,  and  the  paper  having  been  taken  to 
the  plaintiff  and  negotiated  for  the  benefit  of  the  corporation,  as  the 
evidence  shows,  and  it  being  apparently  regular  upon  its  face,  there 
was  nothing  in  the  appearence  of  the  note  which  was  calculated  to 
give  notice  of  any  defect  in  the  authority  of  Hobe  to  make  the  note 
and  to  issue  the  same  for  value.  The  mere  fact  that  there  had  been 
a  rubber  stamp  used  did  not  give  notice  that  there  was  any  agreement 
between  Hobe  and  Matherson  that  the  note  should  be  made  by  the 
Baker  Tea  &  Coffee  Company.  The  note  was  in  the  possession  of  the 
secretary  and  treasurer  of  the  corporation,  indorsed  by  the  corporation 
and  by  each  of  its  officers  and  directors,  and  it  was  not  to  be  pre- 
sumed, because  of  an  erasure  which  might  have  been  made,  that  the 
note  had  any  defect.  The  proceeds  of  the  note  were  credited  to  the 
corporation,  and  the  funds  were  paid  out  upon  the  checks  of  the  cor- 
poration in  the  regular  course  of  business,  so  that  the  note  in  suit 
accomplished  all  that  the  parties  contemplated  at  the  time  of  making 
the  indorsement;  and  if  the  defendant  Hobe  made  any  improper 
use  of  the  corporate  funds  so  secured,  that  is  not  a  reason  why  the 
defendant  Matherson  should  be  allowed  to  defeat  the  plaintiff's  right 
to  recover  in  this  action.  Matherson  placed  this  note  in  the  hands  of 
Hobe  for  the  purpose  of  raising  funds  for  the  corporation.  He  took 
the  chances  of  Hobe  making  a  proper  disposition  of  that  note,  and, 
the  plaintiff  having  purchased  the  note  in  good  faith,  without  any 
notice  of  any  defect  in  the  same,  it  is  for  the  indorsers  to  pay  the 
obligation  in  accord  with  the  contract  of  indorsers  of  negotiable  in- 
struments. 

The  judgment  appealed  from  should  be  affirmed^  with  costs.  All 
concur. 
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In  re  TIMMERMAN  et  al. 

(Supreme  CJourt,  Special  Term,  Erie  County,    June  6,  1906.) 

L  States— liEOiSLATivs  Distbicts— Appobtionment  of  Counties  into  Assem- 
bly DiSTBICTS— VaLIDITT. 

The  board  of  supervisors  of  a  county  apportioned  the  county  into  nine 
assembly  districts.  The  difference  in  the  population  of  two  contiguous 
districts  in  the  same  senatorial  district  was  over  6,000.  The  greater  part 
of  the  population  of  the  county  was  embraced  within  a  city  divided 
Into  blocks,  rendering  It  possible  to  make  the  assembly  districts  of  sub- 
stantially equal  population.  Held,  that  the  discrepancy  between  the 
number  of  inhabitants  in  the  assembly  districts  rendered  the  apportion- 
ment invalid,  under  Const,  art  3,  §  5,  requiring  the  supervisors  of  each 
county  entitled  to  more  than  one  assemblyman  to  divide  the  counties 
into  assembly  districts  as  nearly  equal  in  number  of  inhabitants  as  may 
be. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44,  Cent  Dig.  States,  §  31.] 

2.  Same. 

An  assembly  district  lying  wholly  within  a  city  divided  into  blocks 
was  between  five  and  six  miles  in  length,  and  with  a  width  in  many 
places  of  less  than  a  quarter  of  a  mlTe.  It  had  30  sides.  Another  district 
followed  in  a  general  way  the  northerly  line  of  the  former  district,  and 
had  31  sides,  the  lines  of  which  divided  five  wards  of  the  city,  and  the 
lines  ran  in  a  half  circle  about  the  northerly  portion  of  the  former  dis- 
trict There  would  be  equal  or  greater  convenience  resulting  from  a  more 
compact  district  Eeld,  that  the  apportiomnent  violated  Const  art  3,  §  5, 
requiring  that  assembly  districts  shall  be  In  as  compact  form  as  practicable. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44,  Cent  Dig.  States,  §  31.] 
&  Manoamus— VALiniTY  OF  Appobtionment  of  Assembly  Distbicts— Right 
TO  Compel  Supebvisors  to  Reconvene. 

Mandamus  lies  to  compel  the  reconvening  of  the  board  of  supervisors 
of  a  county  for  the  purpose  of  making  a  constitutional  apportionment  of 
the  county  into  assembly  districts. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  88,  Cent  Dig.  Mandamus,  §§ 
130,  138.] 

4,  States— Appobtionment  fob  Assembly  Distbicts— VALiniTY. 

There  can  be  no  valid  assembly  apportionment  unless  there  Is  a  prior 
valid  senatorial  apportionment;  the  .Constitution  providing  that  each 
assembly  district  must  be  wholly  embraced  within  a  senatorial  district 

In  the  matter  of  the  application  of  Clark  H.  Timmerman  for  a  writ 
of  mandamus  to  James  D.  Wilson,  as  chairman  of  the  board  of  super- 
visors of  Erie  county,  and  others,  to  compel  defendants  to  reconvene 
and  apportion  the  county  into  assembly  districts.    Writ  granted. 

Hamilton  Ward,  John  T.  Ryan,  Wallace  Thayer,  and  Albert  H. 
Jackson,  for  relator. 

George  H.  Kennedy  and  John  Cunneen,  for  respondents, 

MARCUS,  J.  This  proceeding  is  instituted  to  obtain  a  writ  of 
peremptory  mandamus  directed  to  the  board  of  supervisors  of  Erie 
county,  requiring  them  to  promptly  reconvene,  and  apportion  Erie 
county  into  nine  assembly  districts,  as  required  by  the  Constitution  of 
the  state  of  New  York  and  the  statute  of  said  state,  as  nearly  equal  in 
number  of  inhabitants,  excluding  aliens,  as  may  be,  of  convenient  and 
contiguous  territory,  in  as  compact  form  as  practicable,  and,  in  effect, 
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to  annul  the  apportionment  heretofore  made  by  said  board  because  of 
its  illegality  in  failing  to  comply  with  the  constitutional  provision. 
It  appears  that  on  May  22,  1906,  the  board  of  supervisors^  adopted 
a  resolution  on  assuming^  to  apportion  the  county  of  Erie  into  nine 
assembly  districts,  contaming,  respectively,  the  following  number  of 
inhabitants,  viz.:  First  district,  46,730;  Second  district,  48,977; 
Third  district,  60,483;  Fourth  district,  49,476;  Fifth  district,  47,342; 
Sixth  district,  49,310;  Seventh  district,  46,813;  Eighth  district, 
61,984 ;  Ninth  district,  48,462.  In  view  of  the  fact  that  the  greater 
part  of  the  population  of  Erie  county  is  embraced  within  the  city  of 
Buffalo,  which  is  divided  into  city  blocks,  and  of  the  general  geo- 
graphical situation  of  this  citv  and  the  towns  of  said  county,  all  of 
these  conditions  admitting  of  substantially  equal  apportionments  of 
assembly  districts  as  regards  population,  the  wide  discrepancy  between 
the  number  of  inhabitants  appearing  in  the  attempted  apportionment 
itself  affords  a  serious  objection  to  its  constitutional  validity,  though 
the  consideration  of  the  question  before  the  court  need  not  rest  alone 
on  this  numerical  variance,  as  other  and  more  serious  objections  pre- 
sent themselves. 

It  will  be  observed  that  the  largest  difference  exists  between  the 
Seventh  and  Eighth — ^two  contiguous  districts  in  the  same  senatorial 
district — ^the  former  having  a  population  of  46,813,  and  the  latter 
61,984,  making  a  difference  of  6,171. 

The  most  serious  objection  urged  against  the  validity  of  this  ap- 
portionment, however,  is  that  it  violates  that  provision  of  the  Constitu- 
tion which  requires  the  assembly  districts  to  be  "in  as  compact  form 
as  practicable."  A  glance  at  the  maps  presented  at  once  conveys  the 
impression  of  a  gross  departure  from  the  requirements  of  this  con- 
stitutional provision,  which  is  confirmed  by  a  careful  examination  of 
the  geographical  contour  of  these  proposed  districts.  The  first 
district,  as  proposed  by  the  board  of  supervisors,  commences  on  the 
westerly  margin  of  the  city,  and  runs  thence  along  its  westerly  bounds 
in  a  southeasterly  direction  one  and  three-quarter  miles,  having  an 
average  width  of  one-half  a  mife.  It  then  takes  an  abrupt  turn  to  the 
north  for  one  and  one-half  miles,  with  an  average  width  of  one- 
quarter  of  a  mile,  and  with  some  further  turnings  it  runs  westerly 
for  half  a  mile,  having  an  average  width  of  a  quarter  of  a  mile, 
and  then  turns  southeasterly  for  three-quarters  of  a  mile,  having  a 
width  at  some  points  of  but  two  city  blocks.  It  then  turns  at  right 
angles,  and  in  a  northeasterly  direction  for  three-quarters  of  a  mile, 
concluding  its  convolutions  at  a  point  one  and  one-quarter  miles  east 
of  Main  street — six  city  blocks  west  of  Fillmore  avenue.  This  dis- 
trict, as  proposed,  has  30  sides  or  faces,  and  is  between  6  and  6  miles 
in  length,  and  with  a  width  in  many  places  of  less  than  one-quarter 
of  a  mile.  The  second  proposed  district  is  likewise  most  capricious 
in  outline,  angles,  and  recesses,  and  follows,  in  a  general  way,  the 
northerly  line  of  the  First  district,  and  has  31  sides  or  faces,  the 
lines  of  which  divide  five  wards  of  the  city,  and  its  lines  run  in  a 
half  circle  about  the  northerly  portion  of  the  First  district.  As  both 
of  these  large  districts  lie  wholly  within  the  city  of  Buffalo,  there 
would  appear  to  be  no  reason  why  they  could  not  have  been  made 
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more  compact,  or,  at  least,  reasonably  compact,  which  they  obviously 
are  not.  The  remaining  districts  in  the  county  as  apportioned  by  the 
board  do  not  appear  to  be  seriously  objectionable  as  regards  compact- 
ness; but  the  departure  in  those  respects  as  regards  the  first  and 
second  assembly  districts  appears  to  be  excessive  and  unnecessary, 
and  therefore  not  justified  by  the  situation  which  the  city,  county,  and 
the  senatorial  districts  present,  especially  as  these  two  districts  are 
wholly  within  the  city  of  Buffalo,  in  which  there  was  great  facility  for 
a  proper  and  compact  adjustment  by  reason  of  the  city  blocks. 

It  is  claimed  in  justification  of  this  arbitrary  apportionment  that 
there  were  street  car  facilities  within  each  of  these  districts,  making 
access  to  all  parts  thereof  convenient,  but  it  is  equally  clear  that  with 
the  comprehensive  street  car  facilities  of  the  city  of  Buffalo  there 
would  be  equal  or  greater  convenience  and  shorter  distances  result- 
ing from  a  more  compact  outlining  of  the  assembly  districts,  as 
in  that  event  every  part  of  a  given  district  would  be  nearer  a  common 
center.  These  principles  are  recognized  by  the  Court  of  Appeals 
in  Re  Smith  v.  Board  of  Supervisors,  148  N.  Y.  187,  42  N.  E.  692, 
where  a  consideration  of  greater  convenience  for  the  inhabitants  of 
a  proposed  town  were  considered  as  justifying  its  inclusion  in  one 
assembly  district  instead  of  another,  though  resulting  in  a  slight 
inequality  of  population.  They  also  were  evidently  dominant  in  the 
minds  of  the  framers  of  the  Constitution  of  1894,  where  the  require- 
ment of  compactness  for  the  first  time  appears,  in  addition  to  those 
of  convenience  and  equality  of  population. 

Another  serious  objection  to  the  validity  of  the  attempted  apportion- 
ment appears  in  the  omission  to  include  the  present  city  of  Tonawanda, 
which  is  wholly  located  in  Erie  county,  and  wholly  within  the  Fiftieth 
senatorial  district,  which  was  doubtless  an  oversight,  but  which  has  an 
important  bearing  in  the  disposition  of  the  entire  question  before  me. 
The  board  of  supervisors  were  doubtless  laboring  under  the  impression 
that  the  city  of  Tonawanda  remains  a  part  of  the  town  of  Tonawanda  as 
it  was  prior  to  its  incorporation  as  a  city  by  chapter  367,  p.  704,  of  the 
Laws  of  1906.  The  only  reference  to  the  town  of  Tonawanda  in  the 
resolution  of  the  board  creating  the  assembly  district  is  found  in  the 
formation  of  the  Eighth  assembly  district,  which  is  stated  to  include 
"the  towns  of  Grand  Island  and  Tonawanda  as  now  laid  out,"  and 
certain  portions  of  the  city  of  Buffalo.  An  examination  of  the  charter 
of  the  city  of  Tonawanda  shows  that  it  provides  that : 

'The  town  of  Tonawanda  shall  on  and  after  the  passage  of  this  act  con- 
sist of  all  that  portion  of  said  town  not  included  within  the  boundaries  of 
the  city  of  Tonawanda  and  the  territory  embraced  within  the  boundary  of 
the  city  of  Tonawanda  as  hereinbefore  described  shall  not  constitute  or 
be  a  part  of  the  town  of  Tonawanda." 

Other  provisions  of  the  charter  show  clearlv  that  the  Legislature 
eliminated  the  city  of  Tonawanda  from  the  former  town  of  Tona- 
wanda, and  made  of  it  a  separate  town,  leaving  the  remainder  of  the 
former  town  of  Tonawanda  the  present  town  of  Tonawanda.  It 
may  be  that,  if  this  were  the  only  obstacle  to  this  apportionment,  the 
courts  might  strain  the  language  of  the  resolution  of  the  board  of 
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supervisors  so  as  not  to  invalidate  the  apportionment,  but,  in  view  of 
the  other  objections  already  considered,  it  is  obviously  unwise  to- 
overlook  this  serious  objection,  as  it  may  have  the  effect  of  disen- 
franchising the  voters  of  the  entire  city  of  Tonawanda  as  regards 
assembly  elections,  and  in  this  view  it  would  be  clearly  invalid  and 
unconstitutional. 

The  conclusion  reached  by  me  that  the  apportionment  heretofore- 
made  by  the  board  of  supervisors  is  invalid  is  strengthened  by  an 
examination  of  the  provisions  of  the  present  Constitution  of  this 
state  as  compared  with  the  earlier  Constitutions.  The  prior  Constitu- 
tion of  1846,  as  amended  in  1874  (article  3,  §  6),  merely  provided  on- 
this  subject  that  the  assembly  districts  "shall  consist  of  convenient 
and  contiguous  territory."  Notwithstanding  the  omission  under  this 
amendment  of  1874  of  the  provision  contained  in  the  original  Con- 
stitution of  1846,  requiring,  further,  that  the  assembly  districts  should 
be  substantially  equal  in  population,  the  Court  of  Appeals  held  that 
it  would  not  allow  an  arbitrary  variance  in  population  between  as- 
sembly districts  of  the  state.  Baird  v.  Supervisors,  138  N.  Y.  95,. 
33  N.  E.  827,  20  L.  R.  A.  81.  Prior  to  the  adoption  of  the  new 
Constitution  of  1894,  abuses  grew  under  the  elastic  provisions  of  the 
amendment  of  1874,  and  the  necessity  for  restoring  this  provision,  and 
adding  a  further  requirement  of  compactness  in  assembly  districts 
which  had  never  been  provided  for  by  any  Constitution,  become  im- 
perative. This  appears  from  the  reapportionment  in  the  Baird  Case, 
which  had  been  ordered  by  the  Court  of  Appeals  when  the  original 
apportionment  came  before  that  court.  The  reapportionment  also 
again  came  back  to  that  court.  Although  this  new  apportionment 
was  arbitrary,  as  regards  compactness  of  territory,  it  was  sanctioned 
by  the  Court  of  Appeals  upon  the  express  ground  that  the  Constitu- 
tion then  in  force  did  not  require  the  assembly  districts  to  be  made 
up  of  compact  territory.  Matter  of  Baird,  142  N.  Y.  623-527,  37 
N.  E.  619. 

This  question  received  a  great  deal  of  attention. in  the  constitutional 
convention  of  1894,  with  the  result  that  the  present  Constitution  con- 
tains explicit  and  enlarged  provisions  to  prevent  future  abuses  of  this 
kind.  It  is  now  provided  by  the  Constitution  of  1894,  under  which  we 
are  proceeding  (article  3,  §  5),  that  the  supervisors  of  each  county 
entitled  to  more  than  one  assemblyman  shall — 

"Divide  such  counties  into  assembly  districts  as  nearly  equal  In  number 
of  inhabitants,  excluding  aliens,  as  may  be,  of  covenant  and  contiguous 
territory  in  as  compact  form  as  practicable." 

And  said  Constitution  provides  further : 

"No  town  and  no  block  in  a  city  Inclosed  by  streets  or  public  ways  shall 
be  divided  in  the  formation  of  assembly  districts,  nor  shall  any  district 
contain  a  greater  excess  in  population  over  an  adjoining  district  In  the 
same  senate  district  than  the  population  of  a  town  or  block  therein  adjoin- 
ing such  assembly  district.  Towns  or  blocks,  which,  from  their  location, 
may  be  included  in  either  of  two  assembly  districts  shall  be  so  placed  as 
to  make  said  districts  most  nearly  equal  in  number  of  inhabitants,  exclud- 
ing aliens." 
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Under  these  provisions  of  the  Constitution  as  it  now  stands,  the 
Court  of  Appeals  has  said : 

"We  feel  assured  that  the  people  of  the  state  can  never  again  be  sub- 
jected to  these  inequalities  of  apportionment  and  representation  which  gave 
rise  to  some  of  the  constitutional  provisions  so  long  as  the  maximum  ex- 
cess in  the  population  of  a  district  is  limited  by  constitutional  provision  to 
the  population  of  a  town  adjoining  such  assembly  district,  and  the  discre- 
tion exercised  within  that  narrow  limit  is  subject  to  the  supervision  of  the 
courts.  Each  case  must  be  decided  on  its  peculiar  facts,  and  the  courts  can 
foe  relied  upon  at  all  times  to  enforce  the  Constitution  in  its  letter  and 
spirit"  In  re  Smith  v.  Board  of  Supervisors,  148  N.  Y.  187-194,  42  N.  E.  592, 
594. 

It  is  further  extremely  significant  that  in  the  Constitution  of  1894 
there  appears  for  the  first  time  an  express  provision  for  review  by  the 
courts  of  proposed  apportionments,  either  by  the  Legislature  as  re- 
gards senatorial  districts,  or  by  boards  of  supervisors  or  kindred  bodies 
as  regards  assembly  districts,  at  the  suit  of  any  citizen,  and  giving 
preference  to  such  cases  and  proceedings  over  all  others,  and  requir- 
ing courts  to  convene  promptly,  if  not  in  session,  for  the  disposition 
of  the  same.  Article  3,  §  5,  last  paragraph.  It  is  also  well  settled 
that  the  remedy  is  by  mandamus  to  compel  the  reconvening  of  the 
board  of  supervisors  for  the  purpose  of  making  a  lawful  and  constitu- 
tional apportionment ;   the  courts  holding  that : 

**The  good  sense  of  those  whose  duty  it  is  in  the  first  instance  to  malce 
apportionments  will  be  relied  upon  to  correct  the  errors  pointed  out  by  the 
eourt  without  its  giving  such  specific  directions  as  to  bow  the  corrections 
are  to  be  made  as  would,  in  effect,  be  an  apportionment  by  the  court" 

And  it  has  further  been  held  that : 

'^he  court  will  not,  except  as  a  last  resort,  attempt  either  to  define  or 
exercise  the  full  measure  of  the  power  conferred  upon  it  by  the  Constitu- 
tion." Matter  of  Smith,  90  Hun,  568.  36  N.  Y.  Supp.  40,  reversed  on  other 
grounds  in  148  N.  Y.  187,  42  N.  E.  592.  • 

A  further  objection  and  argument  was  made  on  behalf  of  the  board 
of  supervisors  and  the  validity  of  their  apportionment,  to  the  effect 
that  the  apportionment  of  senatorial  districts  made  by  the  Legislature  it- 
self was  illegal  and  unconstitutional  by  reason  of  the  great  difference  of 
population  in  the  several  senatorial  districts,  which  violated  tfie  Constitu- 
tion. Should  there  be  force  in  this  contention,  it  is  difficult  to  perceive 
how  it  could  aid  in  sustaining  the  validity  of  the  assembly  apportion- 
ment, for  it  is  obvious  that  there  can  be  no  valid  assembly  apportion- 
ment whatsoever  unless  there  was  valid  prior  senatorial  apportionment, 
as  the  Constitution  provides  that  each  assembly  district  must  be 
wholly  embraced  within  a  senatorial  district;  so  that,  if  there  is  no 
pre-existing  legal  senatorial  district,  there  cannot  possibly  be  any 
valid  assembly  district.  Should  the  claim  as  to  the  invalidity  of  the 
existing  senatorial  districts  be  sustained,  every  assembly  district  would 
necessarily  fail,  for  that  very  reason,  irrespective  of  all  other  con- 
siderations. For  the  reasons  above  stated,  the  prayer  of  the  petition 
for  a  writ  of  peremptory  mandamus  is  granted;  the  form  of  the 
order  and  writ  to  be  settled  by  the  court  on  24  hours'  notice. 
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PEOPLE  ex  rel.  CITY  OF  NEW  YORK  ▼.  MUH  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    July  12,  1006.) 

L  Eminent  Domain— Absbssment  of  Damages— Pbocedxtbb. 

Under  Laws  1892,  p.  861,  c.  413,  as  amended  by  Laws  1890,  p.  865,  c. 
716,  authorizing  the  commissioner  of  public  works  of  the  city  of  New 
York  to  construct  a  bridge  and  approaches  thereto,  and  to  make  necessary 
changes  in  the  grade  of  streets  approaching  the  bridge,  and  to  that  end 
giving  power  to  condemn  any  lands  deemed  necessary  for  construction 
of  the  bridge  and  approaches,  and  making  applicable  so  far  as  necessary 
the  provisions  of  law  relating  to  the  taking  of  private  property  for  pub- 
lic streets  or  places,  and  providing  that  the  expenses  of  constructing 
the  bridge  and  approaches  shall  not  exceed  a  certain  amount,  and  such 
further  sum  for  paying  awards  and  compensation  for  land  taken  for  the 
purpose  of  said  bridge  and  awards  for  damages  caused  by  reason  of  the 
change  of  grade  of  streets  approaching  the  same  as  may  be  awarded  by 
the  board  of  assessors  of  the  city,  or  proper  authority,  whose  duty  it 
shall  be  to  estimate  the  damages  which  each  owner  of  land  fronting  on 
such  street  will  sustain  by  reason  of  such  change  to  such  land,  or  the 
value  of  land  taken,  and  make  an  award  of  the  amount  of  such  damage  or 
value  to  the  owners  of  such  lands  fronting  on  such  street  and  opposite 
thereto,  and  affected  by  such  change  of  grade,  and  the  value  of  land  taken 
for  such  purpose — it  is  only  in  case  an  approach  Is  constructed  in  an 
existing  street,  making  necessary  the  change  of  grade  of  such  street  for 
such  purpose,  that  the  board  of  assessors  are  to  assess  the  damages  oc- 
casioned thereby  to  abutting  property  owners ;  and  where,  instead  of  this, 
land  is  condemned  outside  the  street  for  an  approach,  and  the  grade  of 
the  street  is  not  changed,  all  the  damages  to  the  owner  of  the  land  con- 
demned, including  that  to  the  residue  of  his  land  by  reason  of  access 
therefrom  to  the  street  being  prevented  by  the  approach  built  on  the 
land  condemned,  is  to  be  assessed  and  awarded  by  the  commissioners 
in  the  condemnation  proceedings. 

2.  Same. 

Where,  in  condemnation  proceedings  authorized  by  Laws  1892,  p.  861, 
e.  413,  as  amended  by  Laws  1896,  p.  865,  c.  716,  for  an  approach  for  a 
bridge  to  be  constructed  by  tlie  city  of  New  York,  land  is  taken  therefor 
outside  a  street,  and  on  proceedings  before  condemnation  commissioners 
to  assess  the  damages  witnesses  for  both  parties  testified,  not  only  to 
the  value  of  the  land  taken,  but  to  the  value  of  the  residue  of  the  tract 
of  the  landowner  after  the  approach  was  constructed,  it  will  be  held,  on 
certiorari  to  review  the  award  of  the  board  of  assessors  of  the  city  in 
subsequent  proceedings  for  damages  to  the  residue  of  the  tract  of  the 
landowner  by  reason  of  access  therefrom  to  the  street  being  prevented 
by  the  approach  constructed  on  the  land  condemned,  that  such  damages 
were  embraced,  as  under  the  statute  they  should  have  been,  in  the 
award  in  the  condemnation  proceedings. 

Certiorari  on  the  relation  of  the  city  of  New  York  to  review  the  de- 
termination of  Robert  Muh  and  others,  composing  the  board  of  as- 
sessors of  the  city  of  New  York,  in  favor  of  Elizabedi  Lyon  and  others. 
Determination  reversed. 

Certiorari  issued  out  of  the  Supreme  Court,  and  attested  on  the  4th  day  of 
August,  1905,  directed  to  the  board  of  assessors  of  the  city  of  New  York 
and  others,  commanding  them  to  certify  and  return  to  the  office  of  the  clerk 
of  the  county  of  New  York  all  and  singular  the  proceedings  had  concerning  an 
award  to  Elizabeth  Lyon,  individually  and  as  executor  of  the  last  will  and 
testament  of  Henry  Hart,  deceased,  and  Charles  Remsen  and  William  Manice, 
as  executors  of  the  last  will  and  testament  of  William  Remsen,  deceased, 
for  damages  alleged  to  have  arisen  because  of  the  change  of  grade  occasioned 
by  the  construction  of  the  Third  Avenue  Bridge  across  the  Harlem  river. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Theodore  Connoly,  for  relator. 
Ernest  Hall,  for  respondents. 

HOUGHTON,  J.  The  board  of  assessors  of  the  the  city  of  New 
York  awarded  to  the  respondents  $80,000  as.  damages  to  property  own- 
ed by  them  abutting  on  the  approach  along  130th  street  to  the  Third 
Avenue  Bridge  across  the  Harlem  river,  because  of  changes  of  grade 
caused  by  the  construction  of  such  approach.  The  approach  begins 
at  Lexington  avenue  at  grade,  and  gradually  rises,  supported  by  a  solid 
wall  of  masonry,  along  the  front  of  respondents'  property,  and  along 
the  northerly  side  of  130th  street,  to  an  extreme  height  at  the  bridge 
of  24  feet.  The  grade  of  130th  street  proper  remains  as  it  was  prior 
to  the  erection  of  the  bridge.  The  respondents  owned  the  land  upon 
which  the  approach  is  built.  Proceedings  were  instituted  in  August, 
1893,  to  condemn  these  lands  for  the  purpose  of  building  this  bridge 
and  approaches,  which  resulted,  in  1897,  in  an  award  to  respondents 
or  their  testators  of  $146,850.  It  is  that  part  of  the  land  not  taken  for 
which  they  now  claim  damage.  The  Third  Avenue  Bridge  was  con- 
structed under  the  authority  given  by  chapter  413,  p.  861,  of  the  Laws 
of  1892,  as  amended  by  chapter  716,  p.  865,  of  the  Laws  of  1896.  By 
that  act  the  commissioners  of  public  works  of  the  city  of  New  York 
were  authorized  to  construct  such  bridge  and  suitable  approaches  there- 
to, and  to  make  such  changes  in  the  grade  lines  of  streets  or  avenues 
approaching  the  bridge  as  might  be  necessary.  To  that  end  power  was 
given  to  condemn  any  lands  which  might  be  deemed  necessary  for  the 
purposes  of  constructing  such  bridge  and  approaches,  and  the  provi- 
sions of  the  law  relating  to  the  taking  of  private  property  for  public 
streets  or  places  was  made  applicable  so  far  as  necessary.  Under  this 
power  commissioners  were  appointed,  and  a  strip  of  land  44  feet  wide 
along  the  northerly  side  of  130th  street  was  taken  from  the  front  of  the 
lots  owned  by  respondents,  abutting  on  such  street,  for  the  purpose  of 
constructing  thereon  the  westerly  approach  to  the  bridge,  starting  at 
Lexington  avenue,  and  the  proceeding  resulted  in  the  award  last  re- 
ferred to. 

The  city  claims  that  this  award  should  and  did  embrace  all  the  dam- 
ages to  which  respondents  were  entitled,  not  only  for  the  taking  of 
their  land,  but  for  all  consequential  damages  sustained  by  the  height 
and  grade  of  the  approach,  and  the  resulting  shutting  off  of  access  to 
130th  street. 

The  theory  of  the  respondents  is  that  their  entire  damages  were  not 
embraced  in  the  condemnation  proceedings,  and  that,  although  the  ap- 
proach to  the  bridge  is  wholly  upon  lands  outside  the  line  of  130th 
street,  yet  the  effect  of  constructing  the  approach  in  this  manner  was 
to  widen  130th  street  and  change  its  grade,  and  that,  therefore,  as 
widened,  the  grade  of  the  street  in  front  of  their  property  has  been 
changed;  or,  if  this  be  not  literally  the  fact,  that  the  building  of  the 
approach  in  the  manner  in  which  it  was  constructed,  shutting  their 
property  off  from  access  to  the  street,  was  "a  chaige  of  grade  of  streets 
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or  avenues  approaching"  the  bridge  within  the  contemplation  of  the 
act  for  which  recovery  of  damages  was  provided.  The  authority  for 
this  contention  is  claimed  to  be  found  in  that  part  of  the  act  which 
reads  as  follows: 

"Sec.  4.  The  expenses  of  constructing  the  said  bridge  and  approaches 
thereto,  with  the  necessary  abutments  and  arches  as  aforesaid,  shall  not  ex- 
ceed one  million  ffre  hundred  thousand  dollars,  and  such  further  sum  which 
may  be  paid  for  the  leased  land  as  mentioned  in  section  six  thereof,  and 
also  such  further  sum  for  i;>aying  awards  and  compensation  for  land  taken 
for  the  purpose  of  said  bridge  and  awards  for  damages  caused  by  reason  of 
the  change  of  grade  of  streets  or  avenues  approaching  the  same,  authorized 
by  this  act  as  may  be  awarded  by  the  board  of  assessors  of  said  city,  or 
proper  authority,  whose  duty  it  shall  be  to  estimate  the  damage  which  each 
owner  of  land  fronting  on  such  street  or  avenue  will  sustain  by  reason  of  such 
change  to  such  land  or  to  any  improvem^its  thereon,  or  the  value  of  land 
taken,  and  make  a  Just  and  equitable  award  of  the  amount  of  such  damage 
or  value  to  the  owner  or  owners  of  such  lands  or  tenements  fronting  on 
such  street  or  avenue  and  opposite  thereto,  and  affected  by  such  change  of 
grade,  and  the  value  of  any  and  all  land  taken  for  the  purpose  aforesaid." 
Laws  1890,  p.  867,  c.  716. 

The  language  of  this  statute  is  not  as  clear  as  it  might  be.  Prom  the 
whole  act  it  is  plain,  however,  that  the  city  proposed  to  erect  a  bridge 
which  it  should  own,  and  that  its  piers  and  abutments  should  be  upon 
land  to  which  it  had  acquired  title,  and  that,  if  there  was  any  occasion 
for  the  building  of  approaches  outside  any  street,  it  should  also  ac- 
quire title  to  lands  upon  which  they  were  to  be  built  If,  however,  any 
approach  was  to  be  constructed  in  an  existing  street,  making  necessary 
the  change  of  grade  of  such  street  for  that  purpose,  the  board  of  as- 
sessors, and  not  the  condemnation  commissioners,  should  assess  the 
damages  occasioned  thereby  to  abutting  property  owners.  On  the 
other  hand,  if  it  becomes  necessary  to  acquire  any  lands  by  condemna- 
tion outside  a  street  upon  which  to  build  any  part  of  the  bridge,  includ- 
ing the  approaches,  which  under  the  circumstances  would  be  a  part  of 
the  bridge  itself  (Matter  of  City  of  New  York,  174  N.  Y.  26,  66  N. 
E.  584),  the  damages  were  then  to  be  adjusted  according  to  the  rules 
applicable  to  ordinary  condemnation  proceedings;  This  interpretation 
gives  effect  to  all  the  language  of  the  act,  and  it  would  seem  to  be  what 
the  Legislature  had  in  mind. 

The  city  desired  to  and  did  condemn  a  part  of  respondents'  land, 
being  a  strip  lying  along  130th  street.  The  plan  of  the  bridge  was  before 
the  commissioners  in  the  condemnation  proceeding.  It  was  known  to 
all  parties  to  that  proceeding  where  and  what  manner  the  bridge  and 
its  approaches  were  to  be  constructed,  and  that  a  solid  masonry  wall 
along  130th  street  was  a  necessity  to  support  the  roadway  of  the  ap- 
proach. The  statute  contemplated  that  just  compensation  should  be 
given  to  persons  whose  lands  were  actually  taken.  When  a  part  of  a 
tract  of  land  is  taken,  just  compensation  includes  damages  to  the  re- 
mainder. 2  Lewis,  Em.  Dom.  §  464.  Where  the  proposed  use  of  the 
property  taken  would  depreciate  the  value  of  that  which  is  not  taken., 
such  proposed  use  can  be  regarded,  and  the  depreciation  arising  there- 
from be  awarded  as  part  of  the  consequential  damages  suffered  from  the 
taking.  Bohm  v.  M.  E.  R.  Co.,  129  N.  Y.  576,  585,  29  N.  E.  802,  14  L. 
R.  A.  344;  Henderson  v,  C.  R.  R,  Co.,  78  N.  Y.  423.    In  the  latter  case 
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in  the  course  of  the  opinion  the  court  quotes  with  approval  from  Alb. 
N.  R.  Co.  V.  Lansing,  16  Barb.  71,  the  following : 

'They  [the  commissioners]  were  to  consider  how  the  taking  of  the  land 
would  affect  the  resldne  of  the  owner's  land.  Would  it  leave  that  residue 
in  an  inconvenient  unmarketable  shape?  If  so,  this  fact  might  properly  be 
taken  into  the  account  in  determining  the  amount  of  compensation.  Thus, 
If  the  land  to  be  taken  should  lie  between  the  owner^s  house  and  the  high- 
way, the  amount  of  compensation  would  be  vastly  more  than  for  the  same 
quantity  of  land,  equally  valuable  in  itself,  bat  situated  in  some  remote 
part  of  the  owner's  premises." 

The  proper  rule  with  respect  to  damages  in  the  condemnation  pro- 
ceeding was  therefore  to  award  to  the  owners  not  only  the  value  of  the 
land  actually  taken,  but  the  consequential  damage  to  the  balance  aris- 
ing from  the  use  to  which  the  land  taken  was  to  be  put.  Presumptive- 
ly that  rule  was  followed.  The  testimony  of  some  of  the  experts  as  to 
value  who  were  sworn  in  the  condemnation  proceeding  was  put  in  evi- 
dence in  this  proceeding,  and  from  such  testimony  we  think  it  appears 
in  fact  to  have  been  followed.  The  claimants  in  that  proceeding  and 
the  respondents  in  this  called  as  an  expert  William  E.  Hawes,  and, 
after  asking  him  his  opinion  of  the  value  of  the  land  actually  taken,  he 
was  asked  to  state  what  in  his  opinion  was  the  value  of  the  remainder 
of  the  parcel  of  land,  after  taking  from  it  the  land  for  approaches  to  the 
bridge,  and  after  the  approaches  to  the  bridge  had  been  constructed, 
and  gave  his  opinion  thereon.  Being  further  interrogated,  he  was 
asked  what  he  assumed  in  his  estimate  to  exist  with  reference  to  the  ap- 
proach, and  he  answered  that  he  assumed  that  the  structure  was  a  solid 
one,  commencing  at  Lexington  avenue,  and  running  to  Third  avenue, 
commencing  at  grade  and  reaching  an  elevation  of  17  to  18  feet  at 
Third  avenue;  and  that  he  assumed  that  such  structure  would  be  a 
physical  obstruction  to  access  to  any  part  of  the  remaining  property 
either  from  130th  street  or  from  Third  avenue.  The  actual  extreme 
height  was  24  feet,  but  the  plan  was  before  him,  and  he  should  have 
known  that  fact.  The  claimants  in  that  proceeding  also  called  Frank 
C  Swartout.  He  testified  to  the  value  of  the  entire  parcel  as  it  was,  the 
value  of  that  remaining,  and  he  was  permitted  to  answer  that  in  his 
opinion  there  were  consequential  damages  to  the  remainder  of  the  prop- 
erty by  reason  of  the  shutting  off  of  the  frontage  of  130th  street,  and 
gave  his  estimate  as  to  that.  Being  interrogated  as  to  the  value  of  the 
separate  lots,  he  gave  his  various  estimates  of  their  value  after  the  erec- 
tion of  the  approach.  The  witnesses  Fogg  and  Plass,  called  by  the 
city  in  that  proceeding,  gave  their  testimony  of  the  value  of  the  remain- 
ing part  after  the  approach  had  been  constructed.  The  only  circum- 
stance that  appears  to  have  occurred  upon  the  condemnation  proceed- 
ing which  militates  against  this  conclusion  is  the  attitude  of  the  attor- 
ney representing  the  property  owners,  who  at  one  stage  of  the  proceed- 
ing objected,  to  an  expert  witness  considering  the  construction  of  the 
approach  in  connection  with  his  estimate  of  the  depreciation  of  the  re- 
maining lands,  upon  the  ground  that  the  construction  of  the  approach 
was  not  the  subject  of  compensation  before  the  commissioners,  because 
the  act  provided  that  any  damage  for  change  of  grade  should  be  pre- 
100  N.Y.S.— 5 


Digitized  by 


Google 


66  100  NEW  YORK  SUPPLEMENT  (Sup.   Ct; 

and  134  New  York  State  Reporter 

sented  to  the  board  of  assessors^  to  which  objection  the  chairman  of  the 
commission  responded  that  such  testimony  would  not  be  received  for  the 
purpose  of  determining  that  character  of  damage ;  that  the  witness  had 
already  stated  that  in  estimating  the  values  he  had  taken  into  considera- 
tion the  fact  that  access  to  the  lots  could  not  be  had  except  through 
tunnels  under  the  approach,  and  that  in  giving  his  estimates  the  witness 
had  evidently  taken  into  consideration  the  relation  of  the  bridge  ap- 
proach as  it  will  be  constructed,  and  that  therefore  the  inquiry  was  prop- 
er matter  for  cross-examination.  This  ruling  of  the  commissioners 
indicates  that  it  was  understood  by  them  that  the  consequential  damages 
resulting  from  the  erection  of  the  approach  and  the  cutting  off  of  access 
to  the  street  of  the  remaining  lands  were  to  be  determined  by  them,  and 
that  they  were  not  to  award  simply  the  value  of  the  land  actually  taken, 
irrespective  of  the  use  to  which  it  was  to  be  put. 

Manifestly,  the  consequential  damages  to  respondents'  remaining 
property  was  very  great  by  reason  of  the  character  of  the  structure 
which  was  to  be  put  upon  that  part  which  was  taken.  The  rule  that 
such  damages  could  be  recovered  had  been  long  established,  and  presum- 
ably was  well  known.  Taking,  this  into  consideration,  as  well  as  the 
character  of  the  questions  put  to  the  witnesses  called  upon  the  question 
of  value,  we  think  it  must  be  assumed  that  all  damages,  actual  as  well  as 
consequential,  were  awarded  in  that  proceeding  to  these  respondents, 
and  that  the  present  award  was  improperly  made. 

There  is  very  grave  doubt  whether  the  respondents  could  ever  re- 
cover damages  in  this  proceeding,  even  though  consequential  dam- 
ages had  not  then  been  allowed.  The  city  has  built  upon  its  own  land  a 
structure  designed  for  travel,  in  the  same  manner  as  a  street  would 
be  traveled,  it  is  true,  but  it  has  not  in  any  legal  sense  changed  the 
grade  of  130th  street.  That  street  remains  at  its  original  grade.  If 
the  approach  be  deemed  a  street,  its  construction  was  the  laying  out  of  a 
new  one,  and  no  change  of  grade  from  that  originally  established  has 
ever  been  made;  for  can  the  building  of  the  approach  be  deemed  a. 
widening  of  130th  street  at  a  different  grade.  It  is  a  separate  and  dis- 
tinct structure  from  the  street  itself.  If  the  respondents  have  not 
received  compensation  for  the  erection  of  the  approach  and  the  destroy- 
ing of  access  to  their  lands,  it  is  unfortunate,  but  we  see  no  ground 
upon  which  the  present  award  can  be  justified. 

The  determination  of  the  board  of  assessors  should  be  reversed, 
with  $50  costs  and  disbursements  to  the  relator.  ' 

O'BRIEN,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ.,  concur. 

LAUGHLIN,  J.  (concurring).  I  agree  with  Mr.  Justice  HOUGH- 
TON that  the  writ  should  be  sustained  and  the  proceedings  of  the 
assessors  annulled,  but  I  reach  that  conclusion  on  grounds  somewhat 
different  from  the  views  expressed  by  him.  I  do  not  agree  that  the 
commissioners  in  the  eminent  domain  proceedings  to  acquire  lands  for 
the  approaches  to  the  bridge  made  an  award  for  the  damages  for  which 
the  assessors  have  made  the  award  now  under  review    The  fair  in- 
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ference  from  the  record  is  that,  in  the  estimate  of  damag^es  by  the  ex- 
perts for  the  landowners,  those  damages  were  not  included ;  for  it  ap- 
pears that  their  attorney  insisted  that  those  damages  were  not  re- 
coverable in  that  proceeding,  but  were  assessable  by  the  board  of  as- 
sessors under  the  provisions  of  the  statute  under  which  the  proceedings 
were  had  relating  to  damages  for  change  of  grade  of  streets  connect- 
ing with  the  bridge  and  its  approaches ;  and  tiie  chairman  of  the  com- 
mission so  ruled.  That,  however,  does  not  avail  the  claimant  now. 
When  the  authority  of  the  board  of  assessors,  who  award  damages, 
is  questioned,  clear  warrant  for  their  action  must  be  found  in  the  stat- 
ute. Considering  all  of  the  provisions  of  chapter  413,  p.  861,  of  the 
Laws  of  1892,  as  amended  by  chapter  716,  p.  865,  of  the  Laws  of  1896, 
under  which  this  bridge  was  constructed,  the  land  for  these  approaches 
was  acquired,  and  the  assessment  now  under  review  is  sought  to  be 
sustained,  it  appears  clear  to  me  that  the  Legislature  only  intended  to 
authorize  the  board  of  assessors  to  ascertain  and  award  damages  to  the 
owners  of  land  fronting  upon  a  then  existing  street,  the  grade  of  which 
was  thereafter  changed  to  meet  the  grade  of  the  bridge  or  of  the  ap- 
proaches thereto,  constructed  upon  the  land  acquired  for  such  purpose. 
It  would  be  unreasonable  to  impute  to  the  Legislature  an  intent  to 
relegate  parties  before  the  court  in  eminent  domain  proceedings  to  the 
board  of  assessors  for  part  of  their  damages,  unless  such  intent  is 
found  clearly  expressed  in  the  act.  The  damages,  whether  for  land 
acquired  or  for  a  change  of  grade  of  a  street,  were  required  to  be 
borne  by  the  general  fund,  pursuant  to  section  4  of  the  act  as  amended, 
and  an  issue  of  bonds  was  authorized  to  raise  moneys  to  pay  the  same. 
There  would  be  force  in  the  construction  for  which  the  city  con- 
tended before  the  commission,  but  which  it  now  repudiates,  that  the 
consequential  damages  caused  by  the  structure  to  be  erected  upon  the 
land  acquired  for  the  approach  were  to  be  subsequently  appraised  by 
the  board  of  assessors,  if  the  statute  did  not  require  or  contemplate 
that  the  plans  and  specifications  for  the  bridge  and  approaches,  includ- 
ing the  grades  thereof,  should  be  prepared  and  finally  approved  before 
the  condemnation  proceedings  were  instituted.  It  was,  however,  ex- 
pressly provided  in  section  1  of  the  act  as  amended  (Laws  1896,  p. 
866,  c  716)  : 

"That  nothing  shall  be  done  under  this  act  until  the  plans  and  i^)ecifica- 
tlons  for  the  said  bridge  and  approaches  thereto,  with  the  necessary  abntments 
and  arches  as  aforesaid,  as  well  as  the  proix)sed  changes  hereby  authorized 
In  the  grade  lines  of  the  streets  and  avenues  approaching  said  bridge,  shall 
have  been  submitted  to  and  approved  by  the  board  of  assessment  and  ap- 
portionment of  said  city." 

Not  only,  therefore,  had  the  plans  and  specifications  been  prepared 
before  the  commissioners  of  appraisal  made  the  original  awards,  but 
this  had  been  done  pursuant  to  the  mandate  of  the  .statute  requiring  it, 
as  a  condition  precedent  to  the  right  of  the  city  to  institute  eminent 
domain  procee(Ungs,  under  section  6  of  the  act  as  amended. 

In  these  circumstances,  therefore,  the  reasonable  construction  of 
the  act  is  that  the  Legislature  intended  that  all  of  the  damages  of  the 
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landowners,  not  only  for  land  taken  and  for  damage  to  part  of  a 
parcel  remaining  caused  by  its  diminution  in  size  or  form,  but  the  ad- 
ditional damages  caused  by  the  approach  to  be  erected  on  the  part 
taken  which  would  cut  oflf  access  to  the  adjacent  street,  should  also 
be  awarded  in  the  condemnation  proceedings.  With  sdl  the  facts  es- 
tablished at  the  time  of  the  appraisal  proceedings,  it  would  be  an  un- 
usual proceeding  to  relegate  the  property  owner  to  the  board  of  assess- 
ors for  part  of  his  damages.  I  would  rather  expect  that  the  provision 
for  damages  for  change  of  grade  was  designed  to  afford  a  remedy  to 
property  owners  who  were  not  parties  to  the  appraisal  proceeding,  and 
this  appears  to  be  the  fair  construction  of  the  act. 

I  am  of  opinion,  therefore,  that  the  act  as  amended  did  not  authorize 
the  assessors  to  award  these  damages.  The  statute  requires  this  con- 
struction, regardless  of  whether  or  not  the  property  owners  were  fully 
awarded  in  the  eminent  domain  proceedings.  I  therefore  vote  to  sus- 
tain the  writ,  and  to  annul  the  proceedings  of  the  board  of  assessors 
in  making  the  award. 


HORGAN  &  SIATTERY  v.  CITY  OP  NEW  YORE. 
OSnpreme  Court,  Appellate  Division,  First  Department    July  12, 1900.) 

1.  Municipal  Cobpobations— Bthldirgs— Abmobt  Boabd— Powebs. 

The  armory  board,  as  constituted  mider  Laws  1S96,  p.  603,  c.  212,  |  134^ 
had  no  anthority  to  bind  the  city  by  an  indebtedness  incurred  for  archi- 
tect's  fees  until  the  board  had  been  authorized  to  incur  such  indebted- 
ness by  resolution  of  the  commissioners  of  the  sinking  fund. 

2.  Saks— CoNTBACTS— CoMFETiTiyE  Bids— Abohiteot's  Sebvices. 

In  the  construction  of  an  armory  it  is  not  necessary  that  a  contract 
for  the  rendition  of  services  as  an  architect  be  let  by  competitive  bidding. 
8.  Same— FoBic  of  Contbact. 

A  contract  between  the  armory  board  and  an  architect  for  the  rendi- 
tion of  services  by  the  latter,  devising  plans  for  an  armory,  was  not  re- 
quired to  be  in  writing. 

4  CONTBACTS— FaILUBB  TO  PEBFOBM— RiOHT  TO  COMPENSATION. 

Where  an  architect  contracted  with  the  armory  board  to  draft  plans 
for  the  construction  of  an  armory  which  should  not  cost  more  than  a 
certain  sum,  the  architect  was  not  entitled  to  recover  the  contract  price 
for  services  in  making  plans  for  a  building  which  could  not  be  erected 
for  the  stipulated  sum. 
S.  Municipal   Cobpobations— Abmobt  Boabd— Abohitect's   Plans— Aocept- 

ANCB. 

Where  an  architect  contracted  with  the  armory  board  to  draft  plans 
for  an  armory  which  could  be  constructed  for  a  certain  sum,  the  board 
could  not  accept  the  plans  prior  to  the  time  when  it  was  determined  by 
bids  under  the  plans  whether  or  not  the  building  could  be  constructed  in 
accordance  therewith  for  the  smn  stipulated, 
tt.  Saicb— Failubb  to  Pebfobm— Request  fob  Fubtheb  Pebfobmance. 

Where  an  architect  contracted  with  the  armory  board  to  make  plans 
for  an  armory  building  which  could  be  erected  for  a  stipulated  sum,  it 
was  not  the  duty  of  the  board  to  request  further  plans  after  it  became 
apparent  that  the  building  could  not  be  erected  for  the  stipulated  sum 
according  to  the  plans  furnished. 

Tt  WOBK  AND  LABOB— E^FFEOT  OF  EXPBESS  CONTBACT. 

Where  an  architect  contracted  with  the  armory  board  to  draft  plans 
for  a  building  which  could  be  constructed  for  a  certain  sum,  and  aftor 
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the  plans  had  been'  accepted  by  the  board  It  was  found  that  the  build- 
ing could  not  be  built  tor  the  sum  stipulated,  which  was  afterwards 
materially  increased,  and  new  plans  obtained  from  other  architects,  the 
architect  who  drafted  the  first  plans  was  entitled  to  recover  the  rea- 
sonable value  of  the  work  performed  in  making  the  plans. 

[Ed.  Note.— for  cases  in  point,  see  vol.  50,  Cent  Dig.  Witnesses,  §  27.] 

O'Brien,  P.  J.,  and  Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Horgan  &  Slattery  against  the  city  of  New  York;  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  HOUGHTON,  JJ. 

Terence  Farley,  for  appellant. 
Augustus  Van  Wyck,  for  respondent 

HOUGHTON,  J.  The  plaintiff  is  a  corporation  engaged  in  the 
business  of  making  plans  and  specifications  and  superintending  the 
erection  of  buildings  as  architect.  Prior  to  the  25th  day  of  October, 
1900,  a  site  had  been  duly  selected  for  the  erection  of  the  Sixty-Ninth 
Regiment  Armory,  between  Twenty-Fifth  and  Twenty-Sixth  streets, 
on  Lexington  avenue,  in  the  city  of  New  York.  The  armory  board  of 
that  city,  consisting  at  that  time  of  the  mayor,  two  senior  ranking 
officers  of  or  below  the  grade  of  brigadier  general  in  command  of  troops 
of  the  National  Guard  quartered  in  the  City  of  New  York,  the  president 
of  the  department  of  taxes  and  assessments,  and  the  commissioner  of 
public  buildings,  lighting,  and  supplies  (Military  Code,  §  13i,  Laws 
1898,  p.  563,  c.  212)  by  resolution  directed  the  plaintiff  to  prepare  plans 
and  specifications  for  such  armory  building  so  proposed  to  be  erected, 
with  estimated  cost  thereof.  Under  this  employment  preliminary  plans 
and  estimates  were  furnished  and  approved  by  resolution  of  that  board 
on  the  23d  day  of  January,  1901,  and  an  appropriation  of  $500,000  was 
asked  therefor  from  the  commissioners  of  the  sinking  fund  of  the  city 
of  New  York,  whose  final  approval  and  action  was  necessary  for  the 
raising  of  funds  therefor.  On  the  8th  of  March  following,  the  com- 
missioners of  the  sinking  fund,  by  resolution,  authorized  the  armory 
commissioners  or  board  "to  take  such  steps  as  may  be  necessary  to 
enter  into  a  contract  for  the  erection  of  an  armory  for  the  69th  Regi- 
ment N.  G.  N.  Y.  *  *  *  And  for  the  purpose  of  providing  means 
for  the  payment  thereof,  including  architect's  fees  and  all  incidental 
expenses  connected  therewith,"  the  sum  of  $450,000,  was  appropriated. 
Thereafter,  and  on  the  3d  day  of  April  following,  the  armory  board, 
by  resolution  forwarded  to  the  plaintiff,  directed  it  to  prepare  "de- 
tailed plans  and  specifications  in  accordance  with  the  plan  which  has 
been  adopted  by  the  armory  board  and  approved  by  the  commissioners 
of  the  sinking  fund  for  an  armory  building  for  the  69th  Regiment," 
and  directed  tihat  they  be  submitted  for  approval  to  a  committee  of  that 
board  appointed  therefor.  The  approval  by  the  commissioners  of  the 
sinking  fund  referred  to  in  this  resolution  was  the  approval  by  the 
resolution  of  March  8th,  fixing  the  cost  at,  and  making  an  appropriation 
of,  $450,000. 
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The  testimony  discloses  that  from  the  3d  of  Api-il  to  about  the  middle 
cf  June  following  a  large  part  of  the  force  of  plaintiff's  office  was  en- 
gaged in  making  such  plans,  and  during  the  summer  and  fall  following 
the  principal  part  of  the  specifications  were  completed.  After  these 
plans  and  specifications  had  been  so  completed  and  approved,  on  the 
19th  of  November,  1901,  by  resolution,  the  armory  board  directed  the 
entering  into  with  plaintiff  of  a  written  contract  for  the  preparation  of 
such  plans  and  specifications,  and  the  supervision  of  the  construction  of 
such  armory  building.  This  was  done,  and  by  such  contract  it  was 
provided  that  the  plaintiff  should  receive  5  per  cent,  upon  the  cost  of 
the  erection  of  the  building,  such  commission  being  subdivided,  1  per 
cent,  for  preliminary  studies  and  sketches,  2J4  per  cent  for  completed 
plans  and  general  working  drawings  and  specifications  and  detail,  and 
the  balance  for  further  working  plans  and  supervision  of  erection ;  this 
subdivision  being  in  case  of  the  abandonment  or  suspension  of  the 
work.  By  this  contract  it  was  provided  that  the  plans  and  specifications 
for  the  purpose  of  enabling  accurate  and  reliable  bids  or  estimates 
should  be  completed  on  or  before  the  15th  day  of  October,  1901,  a  date 
prior  to  that  of  the  contract  itself.  The  total  cost  of  the  building,  in- 
cluding architect's  fees,  it  was  provided,  should  "be  kept  well  within 
the  sum  of  $450,000."  On  these  plans,  specifications,  and  details,  bids 
were  asked.  None  were  received  within  the  $450,000,  all  being  in  ex- 
cess thereof,  and  ranging  from  $666,394,  the  lowest,  to  $744,394,  the 
highest,  exclusive  of  architect's  fees.  By  resolution  on  the  14th  day 
of  January,  1902,  all  of  these  bids  were  rejected  because  in  excess  of 
the  appropriation.  Subsequently,  and  on  the  22d  day  of  July  follow- 
ing, by  resolution  the  armory  board  rejected  the  plans  of  the  plaintiff, 
terminated  its  employment  as  architect,  and  recommended  that  $100,000 
be  added  to  the  appropriation,  and  invited  competitive  plans  from  cer- 
tain architects  therefor,  and  the  building  was  subsequently  erected  at  an 
increased  cost,  under  the  plans  of  other  architects.  The  written  con- 
tract with  plaintiff  provided  that,  if  the  plans  and  specifications  were  not 
satisfactory,  the  plaintiff  would  revise  and  correct  the  same  to  conform 
to  suggested  requirements,  and  the  plaintiff  proved  that  it  had  never 
been  requested  to  revise  the  plans  submitted,  so  that  the  building  would 
cost  a  less  amount  to  erect.  This  written  contract  contained  the  ap- 
propriate certificate  of  the  commissioners  and  comptroller  as  to  appro- 
priation and  unexpended  balance  applicable  to  pay  the  moneys  pro- 
vided thereby,  but  no  other  contract  of  employment  of  plaintiff  com- 
plied with  this  requirement. 

The  plaintiff  seeks  to  compel  the  city  to  pay  for  the  plans  and  specifi- 
cations so  furnished,  as  well  as  damages  for  breach  of  the  contract. 
The  first  cause  of  action  alleged  is  for  the  2J/2  per  cent,  on  the  pro- 
posed cost  of  the  building  for  the  plans  and  specifications,  and  the  sec- 
ond cause  of  action  is  for  damages  for  breach  of  the  contract  by  wrong- 
ful discharge.  The  complaint  states  that  the  original  hiring  was  Octo- 
ber 25, 1900,  but  on  the  trial  the  plaintiff  was  allowed  to  amend  by  add- 
ing appropriate  allegations  as  to  the  making  of  the  written  contract  of 
November  19,  1901.  The  plaintiff  recovered  2J/$  per  cent,  upon  $450,- 
000  for  the  plans  and  specifications  furnished,  amounting,  with  interest 
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added,  to  $11,835.10,  as  well  as  $5,000  damages  for  wrongful  discharge 
and  refusal  to  permit  it  to  complete  its  contract  to  superintend  the  erec- 
tion of  the  building,  and  do  the  work  necessary  to  earn  the  balance  of 
the  5  per  cent,  stipulated. 

The  defendant  appeals  from  this  judgment,  asserting  that  the  armory 
board  had  no  power  to  make  the  contract  of  October  25,  1900,  and  that 
plaintiff  can  recover  for  no  work  performed  prior  to  the  written  con- 
tract of  November  19,  1901,  even  after  the  resolutions  of  March  8th 
and  April  3d;  and  further  asserts  that  the  written  contract  executed  in 
November  was  valid,  or  that  the  verbal  contract  arising  out  of  the 
resolution  of  April  3d  was  good ;  that  plaintiff  failed  to  perform  either 
of  them  by  furnishing  plans  and  specifications  according  to  which  the 
building  could  be  erected  within  the  stipulated  stim  of  $450,000. 

We  mink- it  must  be  held,  under  the  doctrine  of  this  court  enunciated 
in  Lewis  v.  City  of  New  York,  106  App.  Div.  454,  94  N.  Y.  Supp.  710, 
and  Keane  v.  City  of  New  York,  88  App.  Div.  542,  85  N.  Y.  Supp.  130, 
and  Walton  v.  Mayor,  26  App.  Div.  76,  49  N.  Y.  Supp.  615,  that  the 
armory  board  had  no  power  to  incur  an  indebtedness  for  architect's 
fees  which  the  city  became  liable  to  pay  ijntil  it  had  been  authorized 
to  incur  such  indebtedness  by  resolution  of  the  commissioners  of  the 
sinking  fund.  The  resolution  of  those  commissioners,  passed  March 
8,  1901,  did  give  the  armory  board  authority  to  employ  plaintiff,  which 
authority  they  exercised  by  their  resolution  of  April  3d  following,  di- 
recting plaintiff  to  prepare  detailed  plans  and  specifications  for  the 
erection  of  the  proposed  armory.  •It  is  only  for  services  performed  by 
plaintiff  after  this  time  that  the  city  is  liable,  if  it  is  liable  at  all.  It 
was  not  necessary  to  let  the  contract  for  the  preparation  of  plans  and 
specifications  for  the  proposed  armory  by  competitive  bidding.  The 
services  required  scientific  knowledge  and  skill,  and  that  character  of 
service  need  not  be  obtained  by  bids.  Peterson  v.  Mayor,  etc.,  of  N. 
Y.,  17  N.  Y.  449,  453.  Nor  was  it  necessary  that  the  armory  board 
enter  into  a  written  contract  with  the  plaintiff  for  the  performance  of 
such  services.  That  might  be  done  by  resolution  and  subsequent  direc- 
tion. The  plans  and  specifications  were  prepared  after  the  3d  of  April, 
and  before  the  written  contract,  which  was  not  a  necessity.  If  the 
plaintiff  substantially  performed  its  contract,  which  we  think  was  to 
furnish  plans  and  specifications  for  an  armory  which  could  be  erected 
within  the  sum  of  $450,000,  then  it  is  entitled  to  recover  therefor  the 
customary  price,  which  was  proven  to  be  2J4  per  cent,  upon  the  cost 
of  the  building.  This,  however,  the  plaintiff  did  not  do.  The  resolu- 
tion of  March  8th,  appropriating  the  money,  and  giving  authority  to  the 
armory  board  to  proceed  and  hire  plaintiff,  limited  the  cost  of  the  build- 
ing to  $450,000.  Plaintiflf  says  it  did  not  know  of  this  limitation  until 
the  written  contract  of  November,  after  the  plans  and  specifications 
had  been  furnished.  The  resolution  was  a  matter  of  public  record,  and 
the  plaintiff  was  dealing  with  a  municipality,  and  should  have  ascertain- 
ed the  limitation  of  cost.  Besides,  plaintiff's  chief  architect,  prior  to 
April  3d,  in  discussing  the  preliminary  plans  with  the  chairman  of  the 
armory  board  committee,  to  whom  he  announced  that  the  proposed 
armory  could  not  be  erected  short  of  $600,000,  was  told  by  such  chair- 
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man  that  the  board  would  never  allow  more  than  $500,000  at  the  out- 
side for  its  erection.  This  was  actual  notice  of  the  limitation,  which 
plaintiff's  plans  and  specifications  far  exceeded.  The  bids  for  erection 
were  the  final  test  of  the  cost,  and  all  of  them  exceeded  the  limitation 
by  nearly  $200,000.  If  there  was  a  limitation  within  which  plaintiflE 
must  reasonably  come,  and  within  which  it  was  bound  to  come,  the  ex- 
cess cost  was  so  great  that  it  cannot  be  said  that  plaintiff  substantially 
performed  its  contract. 

An  architect  employed  to  furnish  plans  and  specifications  for  the 
erection  of  a  building  is  entitled  to  remuneration  therefor  if  they  are 
made  in  accordance  with  the  directions  of  the  owner.  He  cannot  re- 
cover, however,  where  the  owner  stipulates  that  the  plans  and  specifi- 
cations shall  be  for  a  building  not  to  cost  over  a  specified  amount,  if 
the  plans  and  specifications  made  are  for  a  building  substantially  ex- 
ceeding that  sum.  6  Cyc.  31 ;  Maack  v.  Schneider,  67  Mo.  App.  431 ; 
Feltham  v.  Sharp,  25  S.  E.  619,  99  Ga.  260;  Ada  St.  M.  E.  Church 
V.  Garnsey,  66  111.  132.  The  plaintiff  failed  to  bring  itself  within  this 
proper  and  salutary  rule,  and  therefore  should  not  have  been  permitted 
to  recover  under  its  first  cause  of  action.  There  cannot  be  said  to  have 
been  an  acceptance  of  the  plans  and  specifications  by  the  armory  board, 
notwithstanding  they  did  not  meet  the  restriction  as  to  cost  of  erec- 
tion. That  fact  could  not  be  determined  until  the  bids  were  received, 
and  it  was  thus  found  what  the  cost  would  be;  and  it  is  quite  doubtful 
if  the  armory  board  would  have  the  power  to  bind  the  city  by  the  ac- 
ceptance of  plans  not  in  conformity  with  the  contract,  and  the  cost 
stipulated  by  the  commissioners  appropriating  the  money.  If  any  otlief 
reason  were  needed  for  the  reversal  of  the  judgment,  it  is  found  in  the 
charge  of  the  court,  which  was  a  substantial  direction  of  a  verdict  for 
the  2J4  per  cent. ;  the  defendant  being  permitted  to  except  to  whatever 
the  court  said  on  that  subject. 

As  to  the  second  cause  of  action,  it  is  manifest  that  the  plaintiff  in  no 
sense  showed  such  a  substantial  performance  of  its  contract  as  to  en- 
title it  to  damages  for  breach  of  hiring.  It  furnished  no  plans  and 
specifications  from  which  an  armory  costing  within  $450,000  could  be 
erected,  nor  did  it  conform  to  the  plans  already  made  to  a  building 
costing  within  that  sum.  The  armory  board,  therefore,  on  disclosure 
of  the  cost  as  shown  by  the  bids,  had  the  right  to  reject  the  plans,  and 
to  dispense  with  the  plaintiff's  services  and  terminate  the  contract. 
Here,  too,  the  court  erred  in  charging  the  jury  that  there  was  no  ground 
for  the  discharge  of  the  plaintiff,  to  which  the  defendant  excepted. 

The  plaintiff  complains  that  it  was  not  asked  to  alter  the  plans,  so 
that  the  cost  of  erecting  the  building  would  come  within  the  stipulated 
amount.  It  was  for  the  plaintiff  to  perform  its  contract,  and  to  show 
that  it  has  done  so,  before  it  asks  damages  for  breach  by  the  other 
party.  It  is  quite  evident  that  the  plaintiflf  performed  a  large  amount  of 
v/ork  for  which  it  would  be  just  that  it  should  receive  some  compensa- 
tion, and  we  have  endeavored  to  find  some  ground  upon  which  plaintiff 
could  recover  the  fair  value  of  the  work  and  labor  which  it  performed. 
The  resolution  of  March  8th  empowered  the  armory  board  to  employ 
an  architect    By  the  resolution  of  April  3d  that  board  employed  plain- 
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tiff.  It  was  necessary  for  the  armory  board  to  obtain  accurate  informa- 
tion with  respect  to  the  kind  of  armory  that  should  be  erected.  Pre- 
liminary sketches  might  and  might  not  be  accurate  with  respect  to 
disclosing  the  cost.  Plaintiff  did  a  large  amount  of  work  in  elaborat- 
ing the  ideas  of  the  armory  board  with  respect  to  the  proposed  armory, 
and  finally  by  its  labors  demonstrated  that  the  building  could  not  be 
erected  within  the  sum  provided.  The  necessity  for  a  larger  appropria- 
tion was  finally  recognized  by  the  commissioners  of  the  sinking  fund, 
and  they  increased  it,  and  the  armory  in  the  end  was  erected  at  about 
the  cost  called  for  by  plaintiff's  plans.  The  work  performed  by  the 
plaintiff  was  of  value  to  the  armory  board,  and  thus  to  the  city,  in  the 
final  determination  as  to  the  style  and  character  of  the  armory. 
Equitably  it  would  seem  that  the  plaintiff  can  and  should  be  permitted 
to  recover  the  value  of  these  services  performed  up  to  the  time  of  re- 
ceipt of  the  bids,  not,  however,  upon  any  percentage  as  to  cost  of  erec- 
tion, but  upon  a  quantum  meruit  for  the  actual  value 'of  the  services 
in  fact  performed.  It  is  probable  that  this  sum  ought  to  be  limited  to 
the  usual  charge  for  preliminary  sketches,  which  would  be  only  1  per 
cent.  We  do  not  mean  to  hold  that  the  plaintiff  is  entitled  absolutely 
to  recover  the  2}4  per  cent,  upon  the  cost  of  erection,  or  to  the  proposed 
cost  of  erection,  or  a  sum  equal  to  that  amount ;  but  if  it  can  recover  at 
all,  it  should  be  permitted  to  recover  what  it  paid  out  to  its  clerks  and 
assistants  in  preparing  the  plans  and  specifications,  together  with  a 
reasonable  compensation  for  the  time  spent  by  its  chief  architects  and 
the  advice  which  they  gave  to  the  armory  board. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Mclaughlin  and  laughlin,  jj.,  concur. 

O'BRIEN,  P.  J.  (dissenting).  The  question  of  want  of  power  and 
authority  ii^  the  armory  board  to  employ  the  plaintiff  as  architect, 
which,  in  effect,  amounts  to  the  plea  of  ultra  vires,  was  not  raised  by 
the  answer,  and  therefore  the  defendant  was  precluded  from  asserting 
it  upon  the  trial  or  upon  this  appeal.  McNulty  v.  City  of  New  York, 
168  N.  Y.  117,  61  N.  E.  Ill;  Griesa  v.  Mass.  Benevolent  Ass'n  (Sup.) 
15  N.  Y.  Supp.  71,  affirmed  in  133  N.  Y.  619,  30  N.  E.  1146.  But 
if  we  regard  it  as  within  the  issues  we  think  it  is  not  sustained  with  re- 
spect to  the  services  rendered  prior  to  July  22,  1902,  when  the  armory 
board  adopted  the  resolution  terminating  the  services  of  the  plaintiff. 
It  was  necessary  for  that  board  to  have  the  preliminary  plans,  and  it 
is  not  disputed  that  they  employed  the  plaintiff  to  prepare  and  furnish 
them^,  and  that  the  plaintiff  did  so.  In  order  to  constitute  a  legal  and 
binding  contract  upon  the  city,  this  employment  should  be  approved 
and  authorized  by  the  sinking  fund  commissioners.  It  does  appear 
that,  acting  upon  the  request  of  the  armory  board,  the  said  sinking  fund 
commissioners  on  March  8,  1901,  adopted  a  resolution  authorizing  the 
armory  board  to  take  the  necessary  steps  to  enter  into  a  contract  for  the 
erection  of  an  armory,  and  for  the  purpose  of  providing  means  for  the 
payment  therefor,  including  architect's  fees,  authorized  the  issue  of 
corporate  stock  of  the  defendant  to  the  amount  of  $450,000.     It  was 
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following  the  adoption  of  this  resolution  that  the  armory  board  direct- 
ed the  plaintiff  to  prepare  the  detailed  plans  and  specifications  in  ac- 
cordance with  the  plans  which  had  been  adopted  by  the  armory  board 
and  approved  by  the  commissioners  of  the  sinking  fund,  which  plans 
and  specifications  were  made  the  basis  for  inviting  the  bids  which  were 
subsequently  received.  Subsequently,  and  before  the  opening  of  bids 
or  proposals,  the  armory  board  at  its  meeting  on  November  19,  1901, 
passed  a  resolution  that  the  chairman  be  authorized  to  execute  a  con- 
tract on  behalf  of  the  board  for  the  services  of  the  plaintiflE  as  archi- 
tect. In  accordance  therewith  a  contract  bearing  date  the  23d  day  of 
November,  and  which  was  executed  by  the  board  on  the  27th  of  No- 
vember following,  was  made  and  approved  by  the  corporation  counsel, 
in  which  was  recited  the  resolution  of  March  8,  1901,  conferring  upon 
the  armory  board  the  authority  to  make  such  contract.  It  is  true  that 
the  plaintiff  had  made  the  preliminary  plans  and  the  subsequent  detailed 
plans  and  specifications  before  this  contract  was  actually  executed^  but 
it  is  obvious  from  the  resolutions  of  the  armory  board  and  the  dealings 
between  that  board  and  the  plaintiff  that  the  contract  itself  was  in- 
tended to  cover  the  services  which  the  plaintiff  had  then  performed, 
and  there  is  no  suggestion  that  any  other  or  further  plans  were  to  be 
prepared.  In  other  words,  it  was  a  formal  contract  in  writing,  by 
which  the  plaintiff  was  employed,  and  which,  recognizing  the  work 
that  had  been  performed,  was,  in  effect,  a  ratification  and  a  promise 
to  pay  for  the  same.  For  the  value  of  all  such  services  the  plaintiff,  in 
my  opinion,  is  entitled  to  recover.  It  was  impossible  without  the  work 
it  performed  for  the  armory  board  to  determine  just  what  the  build- 
ing would  cost,  and  it  was  the  part  of  prudence  to  ascertain  this  fact 
in  order  that  it  might  be  made  the  basis  for  the  application  which  was 
i}ecessary  to  the  sinking  fund  commissioners  for  the  appropriation  of 
the  necessary  amount  to  complete  the  building.  Had  these  plans  been 
adopted  and  the  building  been  constructed  accordingly,  I  would  enter- 
tain no  doubt  as  to  the  written  contract  of  November  beihg  sufficient 
to  bind  the  defendant.  It  appears,  however,  that  having  ascertained  that 
the  amount  necessary  would  be  larger  than  the  sum  which  the  sinking 
fund  commissioners  were  at  first  inclined  to  allow,  it  was  within  their 
province  to  determine  whether  or  not  they  would  use  the  plans,  and  I  do 
not  see  that  the  plaintiff  has  any  legal  claim  for  services  other  than 
those  rendered  prior  to  the  termination  of  its  contract  by  the  resolution 
of  the  armory  board.  But  for  such  prior  services  the  city  is  legally 
bound  to  pay  the  value  thereof,  and  I  think  it  would  be  manifestly 
imjust  and  unfair  to  have  employed  and  accepted  the  services  of  the 
plaintiff,  and  to  have  availed  itself  of  the  information  which  it  was  nec- 
essary that  it  should  have  in  order  to  proceed  intelligently,  to  now 
claim  that  the  plaintiff  is  not  entitled  to  any  compensation.  By  the  ac- 
tion of  the  armory  board  in  not  giving  the  plaintiff  an  opportunity, 
when  it  obtained  the  increased  appropriation,  to  furnish  additional 
plans,  I  think  the  parties  were  placed  in  exactly  the  same  position  as  in 
the  case  of  an  abandonment  or  suspension  of  the  work,  and  for  that  con- 
tingency the  contract  itself,  provides  what  the  compensation  should  be. 
This  would  entitle  it,  as  charged  by  the  learned  trial  judge,  to  2y2  per 
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cent,  upon  the  cost  of  the  building,  which  was  to  be  at  least  $450,000, 
and  this  amount,  $11,250,  with  interest,  the  plaintiff  should  recover. 

Upon  the  second  cause  of  action  for  damages  for  the  breach  I  con- 
cur with  Mr.  Justice  HOUGHTON,  and  for  the  reasons  assigned  by 
liim  I  think  that,  upon  the  plaintiff  stipulating  to  reduce  the  verdict 
to  the  amount  suggested,  that  the  judgment,  as  so  modified,  should  be 
afHrmed;  otherwise,  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

PATTERSON,  J.,  concurs. 

<113  App.  Dlv.  696.) 

HAINES  V.  BARBER  et  al. 

(Supreme  Ck>urt,  AppeUate  DiviRion,  Second  Department    June  27,  1006.) 

!•  Pledges— Bnfoeoement— Sale— AonoN  to  Set  Aside— Evidenoe. 

Evidence  In  a  suit  to  set  aside  a  sale  of  a  pledge  given  as  secnrity  for 
payment  of  the  note  held  insufficient  to  sustain  a  finding  that  plalntifT 
had  reasonable  ground  for  belief  that  his  note  would  be  renewed  or 
extended. 
2.  iS3T0PPEii— By  Silence. 

One  to  whom  a  letter  is  written  asking  for  extension  of  a  note  is  not 
estopped  by  failure  to  answer ;  he  being  under  no  duty  to  speak. 

[Ed.  Note. — ^for  cases  in  point,  see  vol.  19,  Gent  Dig.  Estoppel,  §$  285- 
287.] 

Z.    CONTBAOTS— BbEAOH   OF   CONDITION— RIGHTS   OF   PaBTIES. 

Plaintiff,  the  purchaser  of  shares  of  stock,  the  seller  of  which  agreed 
to  repurchase  them  at  an  advance  at  the  end  of  two  years,  provided 
plaintiff  had  paid  a  note  at  maturity,  having  through  his  own  fault  failed 
to  pay  the  note  at  such  time,  can  have  no  relief  In  equity  against  the 
maker  of  the  contract,  or  one  who  on  the  same  condition  guarantied 
performance  of  the  contract 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Franklin  Haines  against  Amzi  L.  Barber  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  RICH,  JJ. 

Henry  B.  Johnson,  for  appellant  Barber. 

Louis  L.  Babcock,  for  appellants  Albright,  Marine  Nat.  Bank 
of  Buffalo,  and  Hollister. 

Abraham  Benedict  (Samuel  Untermyer,  on  the  brief),  for  respond- 
ent. 

JENKS,  J.  The  written  agreement  of  February  9,  1904,  whereby 
the  defendant  Barber,  Carner,  and  the  Pan-American  Company  com- 
promised and  settled  their  disputes  and  differences,  provided  that  four 
prior  contracts  should  be  canceled,  the  actions  based  thereon  should  be 
discontinued,  releases  should  be  exchanged,  and  certain  notes  should 
be  canceled.  It  provided  for  the  sale  by  Barber  and  Carner  to  plain- 
tiff of  certain  shares  of  the  Pan-American  stock  for  $31,576,  to  be  paid 
by  the  surrender  and  cancellation,  as  paid  by  him,  of  a  $10,000  note 
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and  a  $20,000  note.  It  provided  that  Barber  should  purchase  this  stock 
of  the  plaintiff  at  the  end  of  two  years  at  20  per  cent,  advance  of  the 
purchase  price  paid  by  plaintiff,  "provided,  however,  that  the  plain- 
tiff shall  have  paid  the  note  delivered  by  him  to  take  up  the  $20,000 
note  above  maintained  at  the  expiration  of  one  renewal  thereof."  The 
$20,000  note  was  taken  up  by  a  note  for  that  amount,  dated  February 
9, 1904,  indorsed  by  plaintiff  and  his  father,  and  by  a  check  for  $893.34,, 
and  an  agreement  was  made  with  the  defendant  Albright  whereby  he 
agreed  to  procure  the  acceptance  of  the  last-named  note  by  the  bank 
for  the  old  note,  and  also  its  renewal  upon  five  days'  notice.  Plain- 
tiff agreed  to  secure  Albright  against  the  payment  of  the  note  by  de- 
posit of  the  said  Pan-American  stock,  and  Albright  guarantied  Bar- 
ber's performance  of  his  said  contract  to  purchase  the  stock  at  plain- 
tiflf's  option,  provided  plaintiff  should  have  paid  the  note  "at  the  ex- 
piration of  the  renewal  hereinabove  provided  for."  The  old  note  was 
taken  up  and  canceled  upon  the  delivery  of  the  new  note,  and  the  stock 
was  deposited  with  Albright  as  collateral,  with  his  right  of  sale  thereof 
upon  default.  The  settlement  was  a  formal  matter  and  the  various 
parties  were  represented  thereat  by  counsel.  The  note  was  renewed 
once,  and  on  maturity  of  the  renewal,  August  9,  1904,  it  was  neither 
paid  by  the  plaintiff  nor  again  renewed.  On  October  28,  1904,  the 
plaintiff  received  a  demand  from  Albright  for  the  amount  due,  with 
notice  that  Jn  case  of  his  failure  the  collateral  would  be  sold  to  the 
highest  bidder  at  a  designated  hour,  day,  and  place.  The  plaintiff  did 
not  pay.  The  collateral  was  sold  accordingly  to  the  defendant  Hol- 
lister,  and  thereafter  the  plaintiff  was  notified  thereof,  of  application 
of  the  price  realized  to  the  note,  and  of  an  institution  of  an  action  for 
the  balance.  The  plaintiff  then  began  this  action  against  Barber,  Al- 
bright, the  bank,  and  Hollister,  praying  for  a  judgment  against  the 
forfeiture  of  the  stock  and  of  his  rights  under  the  agreement,  declar- 
ing the  agreement  in  full  force,  setting  aside  the  sale,  for  the  return, 
of  the  stock  upon  payment  of  the  sums  due  upon  the  note,  with  ac- 
crued interest  and  the  expenses  of  the  sale,  restraining  Albright  and 
the  bank  from  suits  upon  the  unpaid  balance  of  the  note,  or  from  trans- 
ferring the  note,  restraining  Albright  and  Hollister  from  parting  with 
the  said  stock,  and  Barber  and  Albright  from  declaring  a  forfeiture  of 
their  agreements.  The  learned  Special  Term  gave  judgment  ac- 
cordingly. The  basis  of  the  complaint  is  that  the  plaintiff,  some  time 
before  the  maturity  of  the  $20,000  note  as  renewed,  requested  another 
renewal ;  that  he  was  never  refused  such  renewal,  and  that  Albright  per- 
sonally, and  as  the  representative  of  Barber,  demeaned  himself  so  that 
the  plaintiff  in  good  faith  believed  that  either  the  renewal  would  be 
granted,  or  he  would  receive  an  extension  of  payment  sufficient  to  en- 
able him  to  raise  the  money  to  meet  the  note,  and  so  save  himself  from 
the  loss  of  the  stock  and  the  forfeiture  of  the  agreement.  The  com- 
plaint also  alleged  that  the  defendants  conspired  to  mislead  the  plaintiff,, 
so  as  to  cause  his  default  and  the  forfeiture  of  his  rights. 
The  judgment  rests  upon  these  two  findings: 

"(12)  The   plaintiff  was   not  guilty  of   any   culpable  neglect   In   making 
said  default,  and  believed  on  reat^onable  grounds  up  to  the  date  of  the  ma- 
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tnrity  of  his  note»  and  after  the  date  at  least  until  the  sale  of  the  collateral 
by  the  defendant  Albright,  that  hlB  request  for  an  extension  of  time  were  be- 
ing entertained  by  the  defendants  Albright  and  Barber  and  were  receiving 
<»n8ideration.  (13)  The  plaintiff's  default  was  caused  by  accident  and  sur- 
prise, and  the  conduct  of  the  defendants  Albright  and  Barber  in  failing  to 
notify  the  plaintiff  that  his  requests  for  an  extension  of  time  were  rejected, 
and  that  they  would  insist  upon  payment  of  his  note  at  maturity  was  In- 
equitable, and  misled  the  plaintiff,  to  his  injury." 

I  think  that  the  evidence  falls  far  short  of  sustaining  them.  The 
plaintiff  does  not  pretend  that  there  was  aught  to  justify  his  belief  that 
there  would  be  a  renewal  of  the  $20,000  note  or  an  extension  thereof 
prior  to  July  29,  1904.  When  on  that  day  he  went  to  Buffalo  to  see 
Albright,  he  understood  that  he  had  received  the  renewal  of  the  note 
provided  for  in  the  agreement ;  that  under  the  agreement  the  note  was 
clue  on  August  9th ;  that  there  was  no  agreement  for  any  further  renewal 
of  the  note,  and  that  any  renewal  or  extension  would  be  a  matter  of 
favor,  not  of  right.     His  testimony  of  the  interview  with  Albright  is : 

"I  told  him  I  had  spent  a  large  amount  of  time  and  effort  In  visiting  the 
•different  banks  in  New  York,  and  stated  what  banks  I  had  visited  with 
this  guaranty.  I  had  gone  to  the  Seaboard  Bank,  and  seen  Mr.  Thompson, 
the  cashier.  I  had  seen  John  D.  Crimmins,  of  the  City  Trust  Comptany; 
Mr.  Loomis,  of  the  City  Bank,  and  I  also  went  to  the  Fifth  Avenue  Bank 
and  the  Irving  Bank,  and  presented  this  guaranty,  and  they  simply  said,  no, 
they  could  not  do  it.  One  and  all  had  the  same  reply,  'If  you  can  get  this 
In  such  shape  that  we  can  handle  it' — ^this  guaranty  in  the  form  of  a  note. 
I  told  Mr.  Albright  that  Then  I  asked  him,  'Will  you  give  me  a  note  of 
Mr.  Barber  or  the  Pan-American  Company,  which  you  will  indorse  Instead 
of  this  guaranty,  or  something  that  I  can  handle ;  something  that  I  can  offer 
to  the  banks  that  I  know?'  He  said,  'I  could  not  do  that  without  speaking 
to  Mr.  Barber  about  It  Mr.  Barber  is  in  Europe,  and  will  be  home  In  a  few 
days.'  I  said:  'Have  fou  any  objection  to  my  going  to  the  bankers  in 
Buffalo,  and  offering  this  contract  as  security?  He  replied,  'None  whatever ; 
go  ahead.'  I  told  him  I  had  an  interest  in  a  large  ainount  of  property,  and 
that  I  was  simply  property  poor,  and  that  I  could  not  without  sacrificing 
matters  pay  such  a  thing,  and  that  I  did  not  think  it  was  a  fair  deal,  and 
I  could  not  pay  it,  and  that  was  the  long  and  short  of  it  Q.  He  said  he 
would  have  to  wait  until  Mr.  Barber  came  back?  A.  Yes.  I  went  over  to 
the  Fidelity  Company  in  Buffalo,  and  to  the  Merchants*  &  Traders'  Bank, 
and  they  both  spoke  very  highly  of  Mr.  Albright  from  a  financial  point  of 
view,  but  they  said  It  was  not  commercial  paper." 

I  have  thus  quoted  in  extenso  because  this  is  all  of  the  direct  evi- 
dence adduced  by  plaintiff  of  his  dealing  with  Albright  or  any  other 
prior  to  the  maturity  of  the  note,  save  a  single  letter  and  its  answer, 
which  I  shall  consider  presently.  The  plaintiff  testifies  that  they  never 
met  again  with  reference  to  the  matter.  Analysis  of  this  testimony 
•of  the  plaintiff  shows  that  he  did  not  testify  that  he  then  asked  for 
a  renewal.  He  complained  of  his  inability  to  meet  the  note,  and  that 
he  could  not  realize  upon  the  guaranty  for  a  repurchase  of  the  stock. 
He  detailed  his  vain  efforts  to  do  so,  and  asked  in  place  of  the  guaranty 
a  note  of  Barber  or  of  the  company,  indorsed  by  Albright,  or  something 
that  he  could  offer  to  the  banks.  Albright  was  under  no  obligation, 
of  course,  to  vary  the  agreement  He  did  not  promise  to  substitute 
the  note  asked  for,  or  any  other  obligation.  He  said  that  he  could 
not  do  that  without  speaking  to  Barber.  That  was  an  entirely  natural 
answer.    He  did  not,  in  so  many  words,  say  even  that  he  would  sub- 
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mit  the  matter  to  Barber,  and  thus  undertake  the  affair  to  the  relief 
of  the  plaintiff.  All  that  he  said  was  that  he  would  have  to  wait  until 
Barber  came  back.  I  fail  to  see  how  the  plaintiff  was  warranted  upon 
reasonable  grounds  in  beUeving  that  his  note  would  be  renewed  be- 
cause Albright,  upon  the  proposition  for  the  substitution  of  a  note  for 
Barber's  guaranty  indorsed  by  Albright,  said  the  things  that  the  plain- 
tiff testifies  were  said.  Such  a  belief  is  more  indication  of  a  sanguine 
temperament  than  a  deductive  mind.  I  may  say  that  Albright  testi- 
fies that  the  plaintiff  did  then  ask  for  an  extension,  and  that  he  re- 
fused it  absolutely  and  without  qualification.  On  the  afternoon  of  that 
day  the  plaintiff  wrote  to  Albright  that  he  had  failed  in  his  subsequent 
quest  to  borrow  upon  the  guaranty,  and  then  asked  if,  "without  pre- 
judice of  the  contract  or  the  bond,"  dated  February  9,  1904,  there  could 
be  an  extension  of  the  payment  of  the  note  for  three  months  on  his 
own  immediate  payment  of  $5,000  cash  and  a  renewal  for  $15,000; 
stating  that  he  would  send  such  a  note  by  bearer,  togetlier  with  a 
check  for  the  $5,000  and  another  for  interest,  and  further  writing  that 
if  on  Barber's  return  Albright  would  give  him  Barber's  note  indorsed 
by  Albright,  he  could  have  it  discounted,  even  though  drawn  for  a 
year  and  three  months,  for  the  amount  of  the  bond,  $37,892,  so  as  to 
take  up  the  proposed  $16,000  note,  and  adding  that  Albright  could 
send  to  him  the  $20,000  note  due  August  9,  1904,  when  he  had  used 
the  $15,000  note  in  substitution.  On  the  same  day  he  received  a  written 
answer  from  Albright's  secretary  that  Albright  had  left  the  office 
at  noon  and  was  not  expected  back,  and  that,  as  Albright  was  to  leave 
town  early  in  the  morning,  the  time  is  too  short  for  him  to  take  up  the 
subject-matter  of  the  letter.  This  answer  was  not  one  that  afforded  the 
plaintiff  reasonable  ground  for  a  belief  that  thert  would  be  a  renewal  or 
an  extension.  It  was  not  written  that  the  matter  would  be  held  for  con- 
sideration or  that  it  ever  would  be  entertained.  The  answer  was  a 
refusal  with  a  reason,  instead  of  a  naked  refusal,  but  without  any  sug- 
gestion of  any  further  consideration.  The  plaintiff  did  nothing  fur- 
ther in  any  way  before  the  maturity  of  the  note.  He  did  not  even 
so  much  as  inquire  anything  of  anyone.  I  fail  to  see  aught  of  com- 
mission or  ommission  on  the  part  of  Albright  prior  to  the  maturity 
of  the  note  that  sustains  the  plaintiff's  plea.  The  plaintiff  received  no 
assurance  or  promise  whatever  of  a  renewal  or  an  extension  at  the 
interview,  and  he  received  on  the  same  day  a  refusal  to  entertain  his 
written  proposition,  which  embraced  a  renewal  or  an  extension.  It  is 
significant  that,  although  in  his  subsequent  correspondence  the  plain- 
tiff complains  of  the  "hardship"  of  the  case,  and  several  times  writes 
at  length  the  reasons  why  he  should  receive  consideration — at  one 
time  by  a  restoration  of  conditions,  at  another  by  the  substitution  of 
a  new  note  with  further  security,  at  another  for  an  adjustment  on 
equitable  basis,  and  at  another  for  an  extension  of  the  time  of  sale 
of  the  collateral — he  never  mentions  in  any  of  his  communications 
that  he  had  been  misled  or  deceived  or  lulled  into  security,  or  that  he 
had  relied  upon  aught  that  Albright  or  any  other  had  said  or  done  or 
had  omitted  to  say  or  to  do  for  his  belief,  or  that  he  had  the  belief, 
that  the  note  would  be  renewed  or  his  time  extended.  Nor  did  he  ever 
call  upon  Johnson  as  Albright's  attorney  or  Albright  for  any  answer 
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to  his  alleged  proposition  made  in  that  interview,  which  he  now  main- 
tains he  believed  was  under  advisement ;  and,  even  though  more  than 
once  he  called  attention  to  the  interview  with  Albright,  with  its  de- 
tails, he  does  not  even  suggest  that  any  act  or  ommission  of  Albright's, 
or  of  any  other,  had  induced  him  to  rely  on  a  renewal  or  an  extension. 
Subsequent  to  the  maturity  of  the  note,  the  plaintiff  addressed  several 
communications  to  Johnson,  an  attorney  whom  he  knew,  and  whose 
firm  had  transacted  legal  business  for  him.  Johnson,  as  the  plain- 
tiff well  knew,  had  acted  in  these  matters  for  Albright  and  Barber.  He 
repeatedly  told  the  plaintiff  that  he  must  be  considered  in  this  matter 
as  their  attorney,  and  that  all  that  he  could  do  was  to  communicate 
the  requests  and  propositions  made  to  him  to  his  clients.  The  burden 
of  these  communications  was  that  the  plaintiff  wished  and  intended 
to  pay  the  note ;  that  he  would  do  so  if  he  could ;  that  he  could,  then 
or  later,  pay  something  on  account;  and  that  he  desired  some  sub- 
stitute for  the  guaranty  which  he  could  use  as  collateral.  He  also  ex- 
plained the  financial  pressure  on  him,  and  expressed  his  confidence 
to  discharge  the  obligation  if  the  defendants  would  substitute  a  note 
for  their  guaranty  agreement.  Nor  is  there  aught  in  any  answer  made 
to  these  communications  that  affords  any  ground  for  the  belief  that 
the  defendants  had  any  idea  of  grace  or  concession  or  release  of  the 
defendants'  contract  rights.  Johnson  writes  in  answer  that  he  can 
but  submit  the  communication  to  his  clients,  and  again  that  he  has 
done  so,  with  the  information  that  he  is  informed  that  Albright  is  in 
the  Adirondacks,  and  tiierefore  he  has  no  answer  from  him  as  yet. 
On  October  29th  the  plaintiff  is  served  with  a  demand  by  Albright 
for  payment  by  November  11th  of  the  note  past  due,  and  in  default 
thereof  of  a  sale  at  public  vendue  on  that  day  at  a  stated  time  and 
place.  Certainly  there  is  nothing  which  happened  between  the  maturity 
and  the  notice  of  sale  to  afford  any  "reasonable  ground"  for  plaintiff's 
belief  that  his  note  would  be  renewed  or  extended,  and  certainly  the 
demand  and  the  note  of  sale  in  case  of  default  was  a  definite,  formal, 
positive  expression  on  the  part  of  the  defendant,  not  to  be  mistaken. 
Thereafter  several  communications  were  addressed  to  Johnson  and 
Albright,  containing  propositions  to  restore  the  conditions  existing 
before  maturity  in  consideration  of  the  giving  of  additional  security, 
and  the  making  of  a  new  note  for  the  balance,  with  a  partial  payment, 
if  possible,  before  its  maturity.  Mr.  Johnson  answered  that  he  would 
submit  the  proposition  to  Albright.  Albright  answers  not  at  all,  al- 
though the  plaintiff  is  insistent  for  a  personal  interview  or  an  answer, 
until  finally  his  counsel  writes  on  his  behalf  that  there  is  no  reason  for 
any  new  arrangement,  but  if  there  be  any  proposition  for  payment, 
or  a  postponement  thereof  on  adequate  security,  the  counsel  will  be 
glad  to  hear  it.  "In  cases  of  silence  there  must  not  only  be  the  right 
but  the  duty  to  speak  before  a  failure  so  to  do  can  estop  the  owner" 
(N.  Y.  Rubber  Co.  v.  Rothery,  107  N.  Y.  310,  14  N.  E.  269,  1  Am. 
St.  Rep.  822),  and  he  who  holds  his  words  must  be  conscious  that  there- 
by he  works  a  fraud  (Collier  v.  Miller,  137  N.  Y.  332,  33  N.  E.  374). 
Thus  I  fail  to  find  in  this  record  sufficient  evidence  that  warranted  a 
reasonable  belief  at  any  time  on  the  part  of  the  plaintiff  that  any  con- 
cessions from  his  formal  obligation  would  be  made  to  him  by  any  one 


Digitized  by 


Google 


80  100  NEW  YORK  SUPAiBMBNT  (Sup.   Ct. 

and  134  New  York  State  Reporter 

in  any  way  at  any  time  whatever.    Nor  do  I  find  that  he  ever  indicated 
such  belief  by  any  expression  before  he  began  this  action. 

Equity  cannot  make  a  new  contract  for  these  parties,  and,  even  if 
under  the  agreement  the  plaintiff  may  be  regarded  as  the  purchaser 
of  the  stock,  yet  the  guaranty  to  repurchase  was  expressly  conditioned, 
"provided,  however,  the  said  Haines  shall  have  paid  the  note  to  be 
delivered  by  him  to  take  up  the  $20,000  note  above  mentioned  at  the 
expiration  of  one  renewal  thereof,"  and  this  condition  is  repeated  in  the 
guaranty  of  Albright.  So  far,  then,  as  his  right  to  avail  himself  of 
the  guaranty  is  concerned,  it  did  not  exist  until  after  he  had  paid  the 
note.  The  stock  was  sold  under  his  pledge  thereof,  and  he  woiild  now 
avoid  the  sale  on  the  ground  of  a  forefeiture,  although  he  had  failed 
at  the  time  of  the  sale  to  perform  the  express  condition  which  alone  en- 
titled him  to  avail  himself  of  the  guaranty.  The  plaintiff  understood 
all  this.    In  his  final  letter  to  Albright  he  writes : 

"Under  your  guaranty  contract,  which  probably  has  becom^e  vitiated 
through  my  inability  to  pay  the  note  at  its  maturity,  you  were  to  pay  me 
$37,892,  on  February  ©th,  190«." 

This  is  not  a  case,  then,  where  the  plaintiff  through  forfeiture  was 
deprived  of  an  existing  property  right,  but  rather  one  where  through 
failure  to  perform  his  own  obligation  he  had  not  secured  any  property 
right,  and  yet,  complaining  of  a  forfeiture,  he  offers  now  to  secure 
the  property  right  provided  the  forfeiture  be  set  aside.  It  cannot  be 
assumed  that  the  substance  of  the  guaranty  was  the  mere  ownership 
by  the  plaintiff  of  the  stock  at  any  time  previous  to  his  right  to  avail 
himself  of  it.  Non  constat,  that  the  payment  of  the  note  of  $20,000 
when  it  fell  due  was  an  essential  consideration  as  definitely  expressed. 
The  plaintiff  would,  in  effect,  have  the  court  recast  the  guaranty  by 
exercising  therefrom  an  express  condition,  namely,  the  payment  of  his 
own  note.  It  is  contended  that  this  condition  is  of  no  moment.  But 
the  relief  prayed  for  by  the  plaintiff  is  not  merely  a  discharge  of  his 
debt  by  a  present  payment,  but  also  a  restoration  of  the  guaranty,  which 
the  guarantor  may  rightly  insist  should  be  strictly  construed.  Bay- 
lies on  Sureties  and  Guarantors,  p.  297;  Barns  v.  Barrow,  61  N. 
Y.  39,  19  Am.  Rep.  247.  Pomeroy  in  his  Equity  Jurisprudence  (3d 
Ed.  §  826)  writes: 

"As  a  general  rule,  where  the  obligation  arises  from  an  express  contract 
created  by  the  stipulations  of  the  parties,  and  a  nonperformance  is  wholly  the 
result  of  accident,  or  a  party  without  fault  has  been  accidentally  prevented  from 
completing  the  execution  of  the  agreement,  aud  deriving  full  benefits  there- 
from, in  either  case  equity  does  not  exercise  its  Jurisdiction  to  give  him  any 
relief,  whether  by  way  of  defense  against  the  enforcement  of  the  obligation, 
or  by  way  of  affirmative  remedy.  The  exception  is  confined  to  agreements 
providing  for  a  penalty  or  a  forfeiture,  in  which  the  Jurisdiction  to  relieve  is 
settled  within  defined  and  narrow  limits." 

In  Noyes  v.  Anderson,  124  N.  Y.  175,  26  N.  E.  316,  21  Am.  St. 
Rep.  657,  the  court  said  (per  Bradley,  J.)  : 

"This  relief  will  not  be  afforded  in  cases  where  the  default  and  forfeiture 
have  been  occasioned  by  the  willful  neglect  of  the  party  seeking  It.  Nor  will 
it  ordinarily  be  given  where  the  breach  is  of  a  condition  precedent,  although 
that  rule  may  not  be  without  exception. 
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In  People's  Bank  v,  Mitchell,  73  N.  Y.  406,  the  court  (per  Miller, 
J.)  say  (at  pages  414-il6)  : 

"So,  also.  In  case  of  mistake,  accident,  fraud,  or  surprise,  relief  may  be  ob- 
tained in  equity;  but  the  rules  stated,  which  are  sometimes  Invoked  to 
pren-ent  injustice,  have  no  application  where,  as  in  the  case  at  bar,  the  mode  of 
determining  the  rights  of  the  lessor  or  his  assigns  to  a  new  lease  or  to  pay- 
ment for  his  building  are  expressly  provided  for,  and  the  liability  of  the 
defendant  as  specllled  is  dependent  upon  the  performance  of  conditions 
precedent  which  have  not  been  performed.  There  is  no  ground  upon  which 
a  court  of  equity  should  intervene  to  relieve  the  lessee  from  the  consequences 
of  a  failure  or  neglect  to  perform.  4  Kent,  Ck>m.  125,  note  c.  Qlth  Ed.); 
Wells  V.  Smith,  7  Paige,  22,  31  Am.  Dec.  274." 

See,  too,  Nelson  v.  Stephens,  107  Wis.  136,  82  N.  W.  163. 
The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  final  award  of  costs.    All  concur. 


(114  App.  Div.  216.) 

RIOHMAN  V.  CONSOLIDATED  GAS  CO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    June  20,  1006.) 

1.  Constitutional  Law— Obligation  of  Contbacts— Dub  Pbocess  of  Law— 

Requlatino  Pbics  of  Gas— Validity. 

An  act  regulating  the  price  that  a  gas  company  may  charge  consumers 
is  not  unconstitutional,  as  impairing  the  right  of  contract,  and  taking 
property  without  due  process  of  law,  in  violation  of  Const.  U.  S. 
art.  1,  §  10,  and  the  fourteenth  amendment  thereto,  provided  the 
rate  prescribed  Is  not  so  low  as  to  deprive  the  stockholders  of  the  com- 
pany of  a  right  to  a  reasonable  profit  on  the  actual  value  of  its  plant 
and  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  t§  380-^S5.] 

2.  Same— Evidence— Facts  Dehors  Record. 

In  cases  involving  the  validity  of  such  a  statute,  the  courts  may  ex- 
amine facts  dehors  the  record,  and  annul  the  action  of  the  Legislature 
on  a  finding  that  the  rate  prescribed  Impairs  such  constitutional  right 
of  the  stockholders. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent.  Dig.  Constitutional 
Law,  §  42.] 

8.  Same. 

Where  a  statute  fixing  the  maximum  rates  for  gas  was  attacked  by  the 
gas  company  as  unconstitutional,  the  consumers  were  entitled  to  a  con- 
tinuance of  the  service  on  payment  of  the  rates  so  prescribed,  until  de- 
termination of  the  constitutional  question;  the  constitutionality  of  the 
statute  being  presumed  until  a  judicial  determination  to  the  contrary. 

[Bd.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional  Law, 
H  40,  47.1 

4.  Mandamus— Acts  of  Corporations— Gas  Companies— Rates. 

The  duty  of  a  gas  company  to  furnish  consumers  with  gas  at  the  rate 
prescribed  by  the  Legislature  may  be  enforced  by  mandamus. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  Cent  Dig.  Mandamus,  §  269.] 

5.  Judgment— Persons  Concluded— Municipality  and  Citizens. 

In  an  action  in  the  federal  court  by  a  gas  company  to  have  adjudged 
that  Laws  1905,  p.  2092,  c.  737,  creating  the  commission  of  gas  and  elec- 
tricity, and  the  order  of  the  commissioners  thereunder  in  fixing  the  rate 
to  be  charged  consumers  for  gas,  and  Laws  1900,  c.  125,  fixing  a  like 
rate,  and  Laws  1905,  p.  2091,  c.  736,  fixing  a  lower  rate  to  be  charged 

100  N.Y.S.— 6 
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the  city  of  New  York,  were  unconstitutional,  an  adjudication  against 
tbe  city  would  be  neither  res  adjudlcata  nor  stare  decisis  as  against 
private  consumers  not  parties  to  the  bllL 

0.  Samb. 

The  action  of  the  commission,  having  been  superseded  by  said  lisws 
1906,  c  126,  which  contained  no  reference  to  such  action,  and  hence 
could  not  be  presumed  to  be  based  thereon,  members  of  the  commission 
could  not  represent  private  consumers  In  a  suit  Involving  the  validity 
of  the  statute. 

7.  SAif]&— PxBSONS  Repbesented  bt  Pabties. 

Laws  1906,  c  125,  §  3,  prescribes  a  penalty  against  any  corporation 
charging  in  the  city  of  New  York  a  higher  rate  for  gas  than  that  pre- 
scribed in  such  chapter.  Code  Civ.  Proc.  fi  1962,  makes  it  the  duty  of 
the  Attorney  General  and  of  the  District  Attorney  to  bring  actions  to 
collect  penalties  Incurred  for  violating  statutes.  Held,  that  the  District 
Attorney  and  the  Attorney  General  having  been  made  parties  to  a  bill  in 
the  federal  court  by  a  gas  company,  in  order  to  restrain  them  from 
bringing  actions  against  defendant  company  to  recover  penalties  for 
violation  of  the  statute,  plaintiff,  in  an  action  in  the  state  court  to  re- 
strain the  company  from  cutting  off  his  connections  for  failure  to  pay 
a  rate  in  excess  of  the  statutory  one,  was  not  a  party  to  such  bill,  and 
no  party  thereto  was  authorized  to  represent  him. 

&  iNJtrNCTioN— Restraining  Obdeb— Opebation—Pebsons  Concluded. 

An  order  in  such  action  in  the  federal  court  temporarily  restrained  the 
defendants,  "their  officers,  agents,  servants,  and  employes,  and  each  and 
every  person  acting  under  and  by  virtue  of  the  authority  of  the  acts 
and  order  referred  to  in  the  bill  of  complaint,  or  any  of  them,"  from 
In  any  way  enforcing  the  said  acts  and  order  or  any  of  the  provisions 
thereof  against  the  complainant.  With  a  view  to  preserving  the  right  of 
complainant  to  charge  the  rate  claimed  by  it  in  the  event  that  the  rate  pre- 
scribed should  be  annulled,  the  order  provided  that  complainant  might 
present  bills  to  its  consumers  at  the  old  rate,  securing  those  paying 
such  bills  the  return  of  the  excess  in  the  event  that  the  statutes  com- 
plained of  should  be  sustained,  by  a  provision  requiring  complainant 
to  pay  into  court  a  sufficient  sum,  and  the  extra  charge  to  be  thus  im- 
pounded Until  the  final  decision.  Held,  that  the  order  did  not  operate  on 
private  consimaers  not  parties  to  the  bill. 

9.  CouBTS—JuBiSDicTiON— Extent— How  Detebmined. 

A  bill  in  equity  filed  in  the  federal  court  and  the  issue  of  process  there- 
on, and  not  the  opinion  or  order  of  the  court,  determines  the  extent  of 
the  Jurisdiction  acquired. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13,  Cent.  Dig.  Courts,  §§  152- 
156,  818.] 

10.  Same— CoNFLicTiNO  Jubisdiction— Fedebal  and  State  Coubts. 

One  not  a  party  to  a  bill  in  equity  in  the  federal  court  may  apply  to 
any  court  of  competent  Jurisdiction  for  the  enforcement  of  his  private 
rights,  even  though  they  be  the  same  as  those  involved  in  the  suit  first 
brought  in  the  federal  court 

11.  Same— Action  in  Rem. 

A  suit  brought  in  a  federal  court  by  a  gas  company  to  restrain  the 
collection  of  the  penalty  prescribed  for  violating  a  statute  regulating 
the  price  to  be  charged  for  gas  in  the  city  of  New  York  is  not  in  the 
nature  of  an  action  in  rem,  on  the  ground  that  the  difference  between 
the  rate  prescribed  by  the  statute  and  the  old  rate  was  part  of  the  res, 
so  as  to  give  the  federal  court  exclusive  Jurisdiction  over  it,  and  pre- 
clude a  private  consumer,  who  had  not  paid  the  excess  rate  demanded 
by  the  company,  from  bringing  an  action  In  the  state  court  to  restrain 
the  company  from  cutting  off  gas  connections,  or  collecting  charges  for 
gas  furnished  at  a  higher  rate  than  that  prescribed  by  the  statute. 

[Ed.  Note. — For  cases  In  point,  see  vol.  13,  Cent  Dig.  Courts,  fi§ 
1345-1347.] 
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12.  Saus— Possession  of  Res— Co-obdinate  JusiSDicnon. 

The  possession  of  the  res  vests  the  court  first  acquiring  Jurisdiction 
with  power  to  hear  and  determine  all  controversies  relating  thereto, 
and  for  the  time  being  disables  other  courts  of  co-ordinate  Jurisdiction 
from  exercising  a  like  power. 

13.  Same. 

The  fact  that  the  principal  questions  presented  for  decision  in  a  bill 
in  the  federal  court  by  a  gas  company  to  restrain  the  collection  of 
penalties  imposed  for  charging  a  higher  rate  for  gas  In  the  city  of  New 
York  than  that  prescribed  by  statute  may  be  the  same  as  those  in  an 
action  in  a  state  court  by  a  private  consumer  to  restrain  the  gas  com- 
pany from  cutting  off  gas  connections  until  payment  of  the  rate  charged 
by  it  In  excess  of  the  statutory  one,  and  that  by  reason  thereof  a  final 
decision  of  the  federal  Supreme  CJourt  on  appeal  taken  direct  from  the 
decision  in  the  Circuit  Ck>urt  may  be  first  had,  is  not  ground  for  the 
state  court  to  refuse  Jurisdiction. 

McLaughlin  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Jacob  Richman  for  an  injunction  against  the  Con- 
solidated Gas  Company  of  New  York,  restraining  it  from  discon- 
tinuing to  supply  plaintiff  with  gas,  etc.  From  an  order  denying  his 
motion  to  continue  pendente  lite  an  injunction  order,  plaintiff  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHUN,  and  HOUGHTON,  JJ. 

Clarence  J.  Shearn,  for  appellant. 

John  F.  Dillon  and  John  A.  Garver,  for  respondent. 

LAUGHLIN,  J.  The  defendant  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  is  engaged  in 
the  business  of  manufacturing  gas,  and  conducting  and  supplying  the 
same  through  mains  and  lateral  pipes  to  consumers  in  the  city  of 
New  York 'for  hire.  The  plaintiff  conducts  a  coffee  and  lunch  room 
in  the  building  known  as  No.  484  Sixth  avenue  in  said  city,  and  for 
the  successful  conduct  of  his  business  requires  light,  heat,  and  fuel. 
The  defendant  has  a  main  in  the  avenue,  which  is  connected  with  the 
premises  occupied  by  the  plaintiff,  and  it  has  for  a  long  period  of  time 
supplied  him  with  gas,  which  he  has  used  for  light,  heat,  and  fuel, 
and  he  is  wholly  dependent  upon  the  defendant  therefor.  Prior  to  the 
1st  day  of  May,  1906,  the  maximum  price  which  the  defendant  was 
authorized  to  charge  its  consumers,  excepting  the  city  of  New  York, 
for  gas  supplied  to  them,  was  fixed  at  one  dollar  per  1,000  cubic  feet 
by  chapter  385,  p.  316,  of  the  Laws  of  1897,  which  provided  that  that 
rate  should  take  effect  on  and  after  the  expiration  of  the  year  1900; 
the  rate  prior  thereto  having  been  higher,  but  having  been  gradually  re- 
duced, pursuant  to  the  provisions  of  said  statute.  The  Legislature,  at  its 
annual  session  in  1905,  through  a  committee,  investigated  the  quality 
of  gas  furnished  by  the  defendant  to  its  consumers,  and  the  reason- 
ableness of  the  price  charged  therefor,  and  as  a  result  of  such  legis- 
lative investigation,  and  after  the  failure  of  an  attempt  to  enact  a  bill 
reducing  the  maximum  price  to  be  charged  for  gas,  it  enacted  chapter 
737,  p.  2092,  of  the  Laws  of  that  year,  which  created  a  state  commis- 
sion of  gas  and  electricity,  and  authorized  such  commission,  among 
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Other  things,  upon  complaint  being  made  as  to  the  price  of  gas  as  there- 
in provided,  to  investigate  the  same  by  public  hearings,  and  to  fix  the 
maximum  price  to  be  charged  for  gas  within  the  limits  prescribed 
by  law  for  the  term  of  three  years  next  ensuing.  The  act  provided, 
among  other  things,  that  the  order  of  the  commission  in  fixing  the 
price  of  gas  might  be  enforced  by  mandamus,  and  that  a  person  ag^- 
grieved  by  the  action  of  the  commission  in  fixing  the  price  of  gas 
might  have  a  review  by  an  appeal  to  the  Appellate  Division.  Section 
21,  p.  2100,  of  the  act  provided  that,  if  it  should  be  alleged  and  estab- 
lished in  an  action  brought  for  the  collection  of  any  charge  for  gas 
that  a  price  had  been  demanded  in  excess  of  that  fixed  by  the  commis- 
sion or  by  statute  in  the  municipality  wherein  the  cause  of  action  arose, 
such  fact  should  be  a  complete  defense  to  the  action,  and  no  recovery 
could  be  had  therein.  The  commissioners  of  gas  and  electricity  were 
duly  appointed,  and  they  duly  qualified  and  organized  under  the  act. 
Thereafter  complaint  was  made  to  the  commission  of  the  price  of  gas 
charged  by  the  defendant,  which  gave  it  jurisdiction  under  the  act, 
assuming  it  to  be  valid,  to  investigate  the  complaint,  and  notice  was  ac- 
cordingly given  the  defendant  on  the  8th  day  of  November,  1905,  of 
a  public  hearing  on  the  question.  After  public  hearings  and  inquiry 
concerning  all  the  material  facts,  the  commission  on  the  23d  day  of 
February,  1906,  made  an  order  providing  that  on  and  after  the  1st 
day  of  May,  1906,  the  maximum  price  for  gas  to  be  charged  by  the 
defendant,  excepting  to  the  city  of  New  York,  should  be  80  cents  per 
1,000  cubic  feet.  By  the  provisions  of  chapter  125  of  the  Laws  of 
1906,  which  became  a  law  on  the  3d  day  of  April,  and  took  effect  on  the 
1st  day  of  May,  1906,  the  Legislature  prescribed,  among  other  things, 
that  a  corporation  furnishing  or  selling  illuminating  gas  in  the  borough 
of  Manhattan,  city  of  New  York,  should  not  charge  or  receive  for  gas 
manufactured,  furnished,  or  sold  therein  more  then  80  cents  per 
1,000  cubic  feet  This  is  an  independent  act,  and  contains  no  reference 
to  the  action  of  the  commission  of  gas  and  electricity  in  prescribing 
the  same  rate  to  take  effect  at  the  same  time. 

Notwithstanding  the  action  of  the  state  commission  of  gas  and  elec- 
tricity and  of  the  Legislature  in  reducing  the  price  of  gas  to  80  cents 
per  1,000  cubic  feet  on  and  after  the  1st  day  of  May,  1906,  the  defend- 
ant has  rendered  a  bill  to  the  plaintiff  for  gas  supplied  after  May  1, 
1906,  and  has  expressly  charged  him  therein  at  the  rate  of  one  dollar 
per  1,000  cubic  feet.  The  defendant  has  refused  to  accept  payment 
duly  offered  in  legal  tender  at  the  rate  of  80  cents  per  1,000  cubic  feet, 
and  has  threatened  to  discontinue  supplying  the  plaintiff  with  gas,  and  to 
cut  off  his  supply  and  remove  the  meter,  unless  he  pays  the  bill  as 
presented  at  the  old  rate.  The  plaintiff  has  deposited  with  the  defendant 
$10,  the  amount  required  by  it  pursuant  to  the  provisions  of  section 
66  of  the  transportation  corporation  law  (chapter  566,  p.  1148,  of  the 
Laws  of  1890),  as  security  for  the  payment  of  his  gas  bills,  and  has 
paid  for  all  gas  consumed  prior  to  May  1,  1906,  and  has  complied 
with  all  rules  and  regulations  of  the  defendant,  excepting  its  de- 
mand for  one  dollar  per  1,000  cubic  feet  of  gas  supplied  after  said 
date. 
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On  the  facts  here  shown,  it  is  the  duty  of  the  defendant,  by  virtue 
of  the  provisions  of  section  65  of  the  transportation  corporation  law 
(Laws  1890,  p.  1148,  c.  566),  to  supply  gas  to  the  plaintiff,  provided 
it  is  not  justified  in  exacting  one  dollar  per  1,000  cubic  feet  for  gas 
furnished  after  May  1,  1906.  The  defendant  is  exercising  public  fran- 
chises conferred  by  the  people  of  the  state  through  their  Legislature, 
and  is  enjoying  special  privileges  of  using  the  public  streets  to  serve 
the  public,  but  for  private  gain.  In  thus  exercising  public  franchises 
and  special  privileges,  it  owes  a  duty  to  the  public  to  furnish  gas  to  its 
consumers  at  reasonable  rates,  which  the  Legislature  may  regulate  and 
the  courts  may  enforce.  It  is  competent  for  the  Legislature  to  regu- 
late the  price  that  the  defendant  may  charge  consumers,  provided  it 
does  not  require  it  to  supply  gas  at  a  rate  that  will  not  admit  of  a 
reasonable  profit  to  the  stockholders  upon  the  actual  value  of  the 
plant  and  property  of  the  company.  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  442,  23  Sup.  Ct.  591,  47  L.  Ed.  892.  The  corpora- 
tion may  at  any  time  have  recourse  to  the  state  or  federal  courts  to  test 
the  validity  of  any  enactment  of  the  Legislature  prescribing  or  regu- 
lating the  rate  to  be  charged  for  gas,  upon  the  ground  that  it  is  so 
low  that  it  will  deprive  the  stockholders  of  the  right  to  such  reason- 
able profit;  and  if,  after  a  judicial  investigation,  the  complaint  should 
be  sustained,  it  would  be  the  duty  of  the  court  to  declare  the  law  uncon- 
stitutional and  void,  as  impairing  the  right  of  contract,  and  taking  prop- 
erty without  due  process  of  law,  in  violation  of  section  10  of  article  1 
of  the  federal  Constitution  and  the  fourteenth  amendment  thereto. 
This  is  one  of  the  few  cases  in  which  the  courts  may  examine  facts 
dehors  the  record,  and  annul  the  action  of  the  Legislature  upon  a 
finding  that  the  rate  prescribed  impairs  the  constitutional  right  of  the 
stockholders  of  the  corporation  to  earn  a  reasonable  profit  on  the  val- 
ue of  the  property  employed  in  the  business.  Of  course,  if  the  statute 
itself  should  contain  a  recital  that  the  Legislature  had  found  on  in- 
vestigation that  the  actual  cost  to  the  company  of  supplying  gas  was 
greater  than  the  price  which  it  was  permitted  to  charge  consumers 
therefor,  the  invalidity  of  the  law  would  appear  upon  its  face  without 
taking  evidence.  A  statute,  however,  is  presumed  to  be  valid  until 
its  invalidity  is  adjudged  by  a  court  of  competent  jurisdiction. 

The  defendant  challenges  the  validity  of  the  statute  appointing  the 
commission  of  gas  and  electricity,  the  action  of  that  commission  in 
prescribing  the  80  cent  rate,  and  chapter  125  of  the  Laws  of  1906,. 
prescribing  a  like  rate,  upon  the  ground  tttat  they  violate  the  provisions 
of  the  federal  Constitution  cited,  in  that  the  rate  prescribed  does  not 
permit  the  stockholders  of  the  company  to  earn  a  reasonable  profit 
on  the  value  of  the  property  employed  by  the  company  in  the  business 
of  manufacturing,  conducting,  and  supplying  gas  to  consumers.  Both 
the  Legislature  and  the  state  commission  of  gas  and  electricity  appear 
to  have  acted  with  due  deliberation,  and  after  careful  investigation  of 
the  essential  facts.  The  gas  company  shows  that  the  actual  cost  to  the 
company  of  supplying  gas  to  its  consumers  during  the  present  year 
will  be  about  67  cents  per  1,000  cubic  feet,  and  that  it  is  essential  for 
it  to  reserve  at  least  3  cents  per  1,000  cubic  feet  for  maintenance  of  its 
plant,  making  a  total  cost  to  the  company  of  70  cents  per  1,000  cubic 
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feet,  and  leaving  10  cents  per  1,000  cubic  feet,  at  the  80  cent  rate,  as 
profits,  which  will  make  a  probable  profit  for  the  year  of  $1,330,000 ; 
which,  however,  upon  its  theory  of  the  case,  will  only  admit  of  a  prof- 
it of  lyi  per  cent,  to  its  stockholders.  The  commission  of  gas  and 
electricity  reached  the  conclusion,  as  shown  by  their  order,  that  the  80 
cent  rate  would  admit  of  a  profit  to  the  stockholders  of  the  defendant 
of  8  per  cent.  These  controverted  questions  of  fact  apparently  arise 
from  a  difference  of  view  with  respect  to  the  law  concerning  the 
items  that  are  to  be  taken  into  the  account  in  ascertaining  the  actual 
value  of  the  property  of  the  company  upon  which  its  stockholders  are 
entitled  to  a  reasonable  profit.  It  is  manifest,  however,  that  this  ques- 
tion of  fact,  upon  which  the  validity  of  the  law  depends,  can  only  be 
determined  upon  a  hearing  on  the  merits,  and  that  in  the  meantime  there 
is  no  ground  for  assuming  that  the  law  is  unconstitutional.  It  is  a 
general  rule  of  law  that  until  a  judicial  determination  upon  a  final 
hearing,  a  statute  is  presumed  to  be  valid,  and,  although  its  enforce- 
ment may  be  temporarily  enjoined,  its  operation  cannot  be  suspended. 
The  practical  effect  of  the  rule  is  that,  until  the  statute  is  adjudged  to 
be  unconstitutional  by  a  court  of  competent  jurisdiction,  the  legal  rate 
which  consumers  are  required  to  pay,  and  upon  payment  of  which 
they  are  entitled  to  a  continuance  of  the  service,  is  that  prescribed  by 
the  last  enactment  of  the  Legislature,  pending  the  decision  of  the 
question  as  to  the  constitutionality  of  the  statute.  Therefore,  the 
company  should  not  be  permitted  to  coerce  the  consumers  into  paying 
the  old  rate.  Consumers  who  do  not  wish  to  incur  the  annoyance, 
expense,  or  hazard  of  litigation,  and  are  able  so  to  do,  may  pay  the 
old  rate  under  protest,  upon  threat  of  the  company  to  discontinue  the 
service;  thus  reserving  the  right  to  recover  back  the  excess  in  the 
event  that  the  statute  is  held  to  be  valid,  and  they  will  be  fully  pro- 
tected by  the  wise  provision  made  for  them  in  the  recent  order  of  the 
Circuit  Court  of  the  United  States,  which  will  be  considered  presently. 
Those,  however,  who,  like  the  plaintiff,  wish  to  stand  upon  and  apply 
to  the  court  for  the  present  enforcement  of  their  rights,  and  to  in- 
cur the  expense  and  hazard  of  litigation,  and  g^ve  an  undertaking  to 
indemnify  the  defendant  against  loss  sustained  thereby,  may  secure 
the  right  to  a  continuance  of  the  service  pending  the  decision  as  to  the 
constitutionality  of  the  statute,  upon  tendering  payment  at  the  new 
rate,  remaining  liable  for  the  difference  between  that  and  the  old 
rate  should  the  statute  be  held  invalid.  The- company,  if  it  wishes  to 
risk  the  penalties  under  the  Statute,  which  very  likely  cannot  be  col- 
lected (Cotting  V.  Kansas  City  Stockyards  Company,  183  U.  S.  79, 
22  Sup.  Ct.  30,  46  L.  Ed.  92 ;  Consolidated  Gas  Co.  v.  Julius  M.  Mayer 
et  al.  [U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  opinion  by  Lacombe,  C.  J.,  filed 
June,  1906]  146  Fed.  150),  may  demand  payment  of  bills  at  the  old 
rate,  and  thus  preserve  its  right  to  recover  the  extra  20  cents  per  1,000 
cubic  feet  should  the  law  be  annulled;  and  it  may  bring  actions  at 
law  to  recover  on  its  bills  where  payment  at  the  old  rate  is  refused,  and 
in  such  actions  test  the  validity  of  the  statute. 

The  plaintiff,  however,  invokes  the  aid  of  the  court  of  general  juris- 
diction in  his  own  state  to  protect  him  in  the  enjoyment  of  rights  con- 
ferred upon  him  by  the  statutes  of  New  York,  and  to  enforce  pet- 
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fonnance  of  a  duty  owing  to  him  by  the  defendant  under  the  statutes 
of  the  state  of  its  creation.  The  plaintiflf  stands  upon  his  rights,  on 
the  theory  that  the  statute  is  constitutional.  He  has  tendered  payment 
of  his  gas  bill  after  May  1,  1906,  at  the  new  rate,  which  the  defendant 
refused  to  accept.  The  defendant  threatens  to  discontinue  supplying 
the  plaintiff  with  gas,  and  to  remove  the  meter,  and  thus  coerce  him 
into  paying  according  to  the  old  rate,  which,  presumptively,  has  been 
abrogated  l)y  the  new  statute.  The  plaintiff  has  given  an  undertaking, 
as  required  by  law,  to  indemnify  the  defendant  against  any  damages 
it  may  sustain  by  being  compelled  to  furnish  him  gas  pending  the  final 
decision  of  the  action,  and  he  prays  for  an  injunction  prohibiting  the 
defendant  from  discontinuing  supplying  him  with  gas.  The  duty  being 
enjoined  upon  the  defendant  to  supply  the  plaintiff  with  gas  at  the  legal 
rate,  and  he  having  tendered  payment  therefor  at  the  rate  which  is  pre- 
sumptively the  legal  rate,  it  is  the  duty  of  the  defendant,  by  the  ex- 
press terms  of  the  statute,  to  continue  supplying  the  plaintiff  with  gas ; 
and  this  is  a  duty  which  might  be  enforced  by  mandamus.  Matter  of 
McGrath,  66  Hun,  76,  9  N.  Y.  Supp.  168;  People  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  28  Hun,  543;  People  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  104 
N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484.  Our  Supreme  Court  has 
jurisdiction  of  the  parties,  and  the  case  is  one  for  cognizance  by  a  court 
of  equity  according  to  the  precedents  in  this  jurisdiction.  Sickles 
v.  Manhattan  Gaslight  Co.,  64  How.  Prac.  33;  Id.,  66  How.  Prac. 
314;  Cromwell  v.  Stephens,  2  Daly,  15;  Van  Nest  Land  &  Improve- 
ment Co.  V.  N.  Y.  &  Westchester  Water  Co.,  7  App.  Div.  295,  40 
N.  Y.  Supp.  212.  See,  also,  Jones  v.  Rochester  Gas  &  Electric  Co., 
7  App.  Div.  474,  39  N.  Y.  Supp.  1110. 

According  to  the  opinion  of  the  learned  judge  who  heard  the  motion 
at  Special  Term,  the  injunction  was  denied  on  account  of  the  prior  pend- 
ency of  a  bill  in  equity  filed  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  by  the  defendant  herein,  as 
complainant,  against  the  members  of  the  state  commission  of  gas  and 
electricity,  the  Attorney  General  of  the  state,  the  District  Attorney  of 
the  county  of  New  York,  and  the  city  of  New  York ;  and  upon  this 
appeal  the  learned  counsel  for  the  gas  company  contend  and  urge  with 
forceful  arguments  that  the  federal  court  has  taken  unto  itself  juris- 
diction of  the  subject-matter  of  the  action,  and  that  the  courts  of  this 
state  are  without  jurisdiction,  or  should,  upon  grounds  of  comity, 
decline  jurisdiction  "of  the  action.  An  examination  of  the  bill  in  equity 
filed  by  the  gas  company  in  the  federal  court  shows  that  the  object  of 
that  action  is  to  have  it  adjudged  that  chapter  737,  p.  2092,  of  the  Laws 
of  1905,  creating  the  commission  of  gas  and  electricity,  and  the  order 
of  the  commissioners  thereunder  in  fixing  the  80  cent  rate,  chapter 
125  of  the  Laws  of  1906,  fixing  the  80  cent  rate,  and  chapter  736,  p. 
2091,  of  the  Laws  of  1905,  fixing  75  cents  per  1,000  cubic  feet  as  the 
rate  to  be  charged  the  city  of  New  York,  are  illegal  and  void,  upon  the 
ground  that  they  contravene  the  fourteenth  amendment  to  the  federal 
Constitution,  and  section  10  of  article  1  thereof. 

It  is  to  be  observed  that  no  consumer  of  gas,  excepting  the  city  of 
New  York,  was  made  a  party  to  the  suit  in  the  federal  court.  Of 
course,  the  city  of  New  York  does  not  represent  the  private  consumers 
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of  gas,  and  it  cannot  appear  for  them  in  the  litigation  in  the  federal 
court.  Consequently,  an  adjudication  against  the  city  will  not  be  res 
adjudicata  as  against  the  private  consumers  who  are  not  parties  to  the 
bill,  nor  will  it  even  be  stare  decisis.  The  city  was  made  a  party  to 
the  bill,  with  a  view  to  having  said  chapter  736,  p.  2091,  of  the  Laws 
of  1905,  which  limits  the  charge  to  be  made  by  the  defendant  for 
supplying  the  city  with  gas  to  75  cents  per  1,000  cubic  feet,  declared 
null  and  void,  upon  the  same  theory  that  it  does  not  admit  of  a  reason- 
able profit  to  the  stockholders.  It  is  manifest  that  a  rate  of  75  cents 
per  1,000  feet  may  be  void  upon  that  ground,  and  that  a  rate  of  80 
cents  per  1,000,  which  is  the  rate  prescribed  for  private  consumers, 
may  be  valid.  The  members  of  the  commission  of  gas  and  electricity 
were  made  parties  with  a  view  to  having  the  statute  creating  the  com- 
mission and  their  order  fixing  the  80  cent  rate  declared  null  and  void. 
It  may  well  be,  as  contended  by  the  learned  counsel  for  the  respondent, 
that  lOT  the  purpose  of  testing  the  validity  of  the  action  of  the  com- 
missioners in  fixing  the  80  cent  rate  and  the  enforcement  of  the  same 
it  was  sufficient  to  make  the  commissioners  parties,  and  that  they  up- 
on those  questions  represent  the  consumers,  who  are  to  be  benefited 
by  their  acts.  San  Diego  Co.  v.  Jasper,  189  U.  S.  439,  23  Sup.  Ct. 
571,  47  L.  Ed.  892.  It  is  evident,  however,  that  it  is  immaterial  to  the 
rights  of  the  plaintiff  whether  the  statute  creating  the  commission  of 
gas  and  electricity,  or  the  order  made  by  that  commission,  be  valid  or 
invalid.  The  action  of  the  commission  is  superseded  by  the  statute 
subsequently  enacted  by  the  Legislature,  which,  since  it  contains  no 
reference  to  the  action  of  the  commissioners,  cannot  be  presumed  to 
be  based  thereon.  On  the  question  of  the  validity  of  chapter  125  of 
the  Laws  of  1906,  therefore,  it  follows  that  the  members  of  the  state 
gas  commission  cannot  represent  the  private  consumers. 

Section  3  of  chapter  125  of  the  Laws  of  1906  provides  in  effect, 
among  other  things,  that  any  corporation  which  charges  or  receives 
in  the  city  of  New  York  for  gas  a  higher  rate  than  that  therein  pre- 
scribed shall  forfeit  to  the  people  of  the  state  the  sum  of  $1,000  for 
each  offense.  Section  1962  of  the  Code  of  Civil  Procedure  makes  it 
the  duty  of  the  Attorney  General  and  of  the  District  Attorney  to  bring 
actions  to  collect  penalties  forfeited  to  the  people  of  the  state  for  vio- 
lations of  statutes.  The  District  Attorney  and  the  Attorney  General 
were  made  parties  to  the  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  with  a  view  to  restraining  them  from  bringing  actions 
against  the  defendant  to  recover  the  penalties  prescribed  by  the  statute 
in  the  event  of  its  charging  or  receiving  more  than  80  cents  per  1,000 
cubic  feet  for  gas  supplied  to  private  customers  in  the  borough  of 
Manhattan.  It  thus  appears  that  the  plaintiff  is  not  a  party  to  the  bill 
in  equity  filed  in  the  federal  court,  and  that  no  party  thereto  is  au- 
thorized to  represent  him.  The  jurisdiction  of  the  Circuit  Court 
was  invoked  for  the  protection  of  rights  guarantied  to  the  complainant 
therein  (the  defendant  herein)  by  the  federal  Constitution,  and  the 
aid  of  the  court  of  equity  was  sought  upon  the  theory  that  a  multiplic- 
ity of  actions  to  enforce  the  penalties  would  be  brought,  and  that  it 
would  suffer  irreparable  injury  unless  injunctive  relief  against  the 
enforcement  of  the  penalties  were  granted  pending  the  decision  of  the 
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question  upon  the  merits  as  to  the  validity  of  the  provisions  of  the 
statute  imposing  the  penalties  and  prescribing  the  80  cent  rate.  The 
learned  circuit  judge  issued  a  temporary  restraining  order,  containing 
the  following  provisions : 

"That,  until  the  entry  of  an  order  upon  the  said  motion,  the  defendants, 
and  each  of  them,  their  officers,  agents,  servants,  and  employes,  and  each 
and  every  person  acting  under  and  by  virtue  of  the  authority  of  the  acts  and 
order  referred  to  in  the  bill  of  complaint,  or  any  of  them,  be  and  they  hereby 
are  enjoined  and  restrained  from  in  any  way  enforcing  or  jittempting  to 
enforce  the  said  acts  and  order,  or  any  of  the  provisions  thereof,  against 
the  complainant." 

And  with  a  view  to  preserving  the  right  of  the  said  complainant  to 
collect  the  extra  20  cents  per  1,000  cubic  feet  of  gas,  in  the  event  that 
the  80  cent  rate  should  be  annulled,  made  provision  in  the  order  by 
which  the  gas  company  was  permitted  to  present  bills  to  its  con- 
sumers at  the  old  rate,  and  securing  those  paying  such  bills  in  the 
return  of  the  excess  in  the  event  that  the  legislation  complained  of 
should  be  sustained  by  a  provision  requiring  the  company  to  pay  into 
court  a  sufficient  sum,  and  the  extra  20  cents  per  1,000  cubic  feet,  to 
be  thus  impounded  until  the  final  decision. 

It  is  contended  that  the  general  language  of  the  restraining  order 
quoted  operates  upon  the  private  consumers,  who  were  not  parties  to 
the  bill.  I  am  of  opinion  that  the  order  should  not  be  so  construed.  It 
must  be  construed  in  the  light  of  the  fact  that  the  private  consumers 
were  not  parties  to  the  bill,  and  that  the  court  could  not  adjudicate 
their  rights  without  their  presence,  and,  therefore,  an  attempt  to 
adjudicate  rights  of  parties  without  giving  them  their  day  in  court 
should  not  be  imputed  to  the  court.  Moreover,  the  general  language 
of  the  order  is  susceptible  of  the  construction  that  it  was  intended  to 
provide  for  changes  in  the  personnel  of  the  officials  who  are  made 
parties  to  the  bill,  and  who  are  by  statute  charged  with  the  duty  of  en- 
forcing the  provisions  of  the  acts.  /Furthermore,  it  appears  very  clear- 
ly by  the  opinion  of  the  learned  circuit  judge — ^which,  although  it  may 
not  limit  the  order  of  the  court,  may  very  properly  be  considered  up- 
on the  construction  to  be  given  to  the  order — that  there  was  no  in- 
tention to  enjoin  the  private  consumers  from  taking  such  steps  with 
respect  to  the  protection  of  their  rights  as  they  might  be  advised^ 
Upon  this  point  Judge  Lacombe,  in  his  opinion,  says : 

*'In  entering  that  order  the  court  did  not  find,  nor  did  It  express,  nor  even 
intimate  an  opinion,  that  the  action  of  the  gas  commission  In  fixing  the  price 
to  be  charged  for  gas  at  80  cents  per  1,000  cubic  feet  was  confiscatory,  nor 
that  the  act  of  tiie  Legislature  establishing  the  same  price  (chapter  125  of 
1906)  was  in  that  respect  unconstitutional  and  void.  It  did  not  undertake 
to  abrogate  or  nnlllfy  that  provision  of  the  statute.  As  between  the  consumer 
and  the  manufacturer,  it  left  the  question  as  to  what  the  former  should  pay 
to  the  latter  precisely  where  it  stood  before.  Any  consumer  who  might  be 
asked  to  pay  the  old  rate  was  left  by  the  order  entirely  free  to  decline  to 
pay  it,  and  to  make  a  tender  at  the  new  rate  for  the  gas  he  had  consumed. 
Naturally  so,  because,  except  for  the  city  of  New  York,  whose  situation  Is 
exceptional,  the  individual  customer  was  not  a  party  to  the  suit,  and  had  not 
been  served  with  process.  In  the  case  of  a  customer  who  upon  demand 
chose  to  pay  the  old  rate,  the  order  provided  that  the  company  should  not 
cover  the  twenty  cents  difference  into  its  treasury,  but  should  leave  It  im- 
pounded under  the  direction  of  the  court,  so  as  fully  to  insure  its  return 
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to  the  person  paying  the  same  In  the  event  of  the  company's  failing  to  suc- 
ceed In  its  litigation.  In  the  case  of  a  consumer  who  chose  to  make  tender 
at  the  new  rate,  and  to  stand  upon  whatever  rights  were  secured  to  him  by 
the  action  of  the  gas  commission  In  fixing  that  rate,  and  by  the  action  of  the 
Legislature  In  establishing  the  same  rate,  the  order  left  him  ^itirely  free 
and  untrammeled  to  apply  for  such  relief  as  the  law  afforded  him  in  the 
event  of  the  company's  seeking  to  compel  payjnent  of  the  difference.  It  was 
not  perceived  when  the  order  was  made,  nor  is  It  perceived  now,  upon  what 
theory  this  court  could  by  any  injunction  restrain  any  individual  who  was  not 
a  defendant,  and  had  never  been  served  with  process,  from  himself  applying 
to  an  appropriate  court,  if  he  should  conceive  himself  to  be  aggrieved. 
What  relief  he  might  obtain  when  he  so  applied  would  be  for  that  court  to 
determine  when  it  heard  his  application.  The  order  did,  however,  provide 
that  the  gas  company  might  charge  or  demand  payment  at  the  old  rate,  and 
might  collect  at  that  rate  from  such  as  chose  to  pay;  and  it  enjoined  the 
defendants,  who  are  public  officers,  and,  as  such,  the  proper  persons  to  In- 
stitute and  prosecute  the  actions  to  enforce  and  recover  certain  statutory 
penalties,  from  in  any  way  enforcing  or  attempting  to  enforce  two  acts  of  the 
Legislature  and  an  order  of  the  gas  commission,  or  any  of  the  provisions 
thereof,  against  the  complainant,  imtil  it  should  have  its  day  in  court,  upon 
such  a  case  as  it  might  be  able  to  make,  to  question  the  constitutionality 
of  that  order  and  of  those  acts." 

We  agree  with  the  contention  of  the  learned  counsel  for  the  respond- 
ent that  the  bill  in  equity  filed  in  the  federal  court  and  the  issue  of 
process  thereon,  and  not  the  opinion  or  order  of  the  court,  determines 
the  extent  of  the  jurisdiction  acquired.  The  rule,  however,  appears  to 
be  the  same  in  the  federal  courts  as  in  our  own  jurisdiction,  that  a 
person  not  a  party  to  a  bill  in  equity  is  at  liberty  to  apply  to  any  court 
of  competent  jurisdiction  for  the  enforcement  of  his  private  rights, 
even  if  they  be  the  same  as  those  involved  in  the  suit  first  brought 
in  the  federal  court.  Andrews  et  al.  v.  Smith  et  al.  (C.  C.)  5  Fed. 
833 ;  Liggett  v.  Glenn,  51  Fed.  381,  2  C.  C.  A.  286 ;  Watson  v.  Jones, 
13  Wall.  (U.  S.)  679,  20  L.  Ed.  666. 

I  think  the  cases  cited  by  the  respondent  as  authority  for  the  propo- 
sition that  the  decision  of  the  federal  court  on  a  bill  in  equity  which 
has  been  filed  by  the  defendant  therein  will  be  controlling  upon  the 
private  consumers  who  are  not  parties  thereto  are  not  analogous  to  the 
case  at  bar.  Here  a  right  personally  asserted  by  the  plaintiff  and 
contested  by  the  defendant  has  given  rise  to  an  immediate  controversy, 
which  the  plaintiff  must  have  a  right  to  apply  to  some  tribunal  to 
adjudicate.  He  is  not  a  party  to  the  suit  in  the  federal  court,  he  could 
not  have  maintained  this  action  in  the  federal  court,  for  the  reason  that 
there  is  no  diversity  of  citizenship,  and  upon  his  theory  of  the  case, 
proceeding,  as  he  is,  upon  the  assumption  that  the  legislation  is  con- 
stitutional, no  federal  question  arises.  He,  as  well  as  the  defendant, 
is  entitled  to  his  day  in  court,  and  I  know  of  no  theory  upon  which 
he  could,  without  the  consent  of  the  complainant  in  the  action  in 
the  federal  court,  become  a  party  thereto,  and  it  is  doubtful  whether  the 
ri^^hts  here  asserted  could  be  adjudicated  upon  his  affirmative  ap- 
plication in  that  action,  even  if  he  did  become  a  party  defendant.  Per- 
haps the  complainant  could  have  filed  a  bill  against  him,  or  might 
yet  by  a  supplemental  bill  make  him  a  party  defendant.  But  this  has 
not  been  done,  and  our  Supreme  Court  has  obtained  jurisdiction  over 
the  parties  and  over  the  subject-matter  of  the  controversy. 
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The  cases  relied  upon  by  the  respondent  were  cases  in  which  the 
person  held  to  be  bound  by  an  adjudication  or  injunction  order,  al- 
though not  a  party  to  the  suit,  either  had  no  right  or  interest  of  his 
own  upon  which  he  could  have  applied  for  an  adjudication  by  the 
court — as,  for  instance,  cases  where  a  person  has  proceeded  in  dis- 
regard of  an  injunction  order  by  aiding  and  abetting  others  in  violat- 
ing it,  but  claiming  no  right  in  the  premises,  or  an  employe  of  a 
party  enjoined,  or  where  a  decision  has  been  made  or  an  injunction 
issued  against  a  public  official  in  his  official  capacity,  and  his  suc- 
cessor in  office  was  proceeding  in  defiance  thereof,  or  where  a  party 
derived  his  right  or  title  through  a  party  against  whom  the  decision 
has  been  made  or  the.  injunction  issued  with  knowledge  of  the  pendency 
of  the  action,  and  the  like. 

Another  theory  advanced  by  the  learned  counsel  for  the  respondent 
is  that  the  suit  in  the  federal  court  is  in  the  nature  of  an  action  in  rem, 
and  that  the  difference  between  the  new  and  the  old  rate  of  charges  is 
part  of  the  res;  and  therefore  that  the  federal  court  has  acquired 
exclusive  jurisdiction  over  it.  I  think  that  theory  is  not  tenable.  Quite 
likely,  if  the  plaintiff  voluntarily  paid  the  bill  at  the  old  rate,  and  the 
excess  was  impounded  by  the  federal  court,  pursuant  to  the  order  to 
which  reference  has  b^en  made,  and  the  plaintiff  brought  an  action 
against  the  defendant  to  recover  it  back,  upon  the  theory  that  it  had 
been  paid  under  duress,  the  extra  20  per  cent,  would  be  held  to  be  the 
res,  the  disposition  of  which  was  within  the  exclusive  jurisdiction  of 
the  federal  court.  But  in  the  case  at  bar  the  plaintiff  has  not  paid 
the  excess  rate  demanded,  and  there  is  no  fund  or  property  in  which 
he  is  interested  in  the  possession  of  the  federal  court,  or  which  he  seeks 
to  recover  in  this  action. 

I  am  unable  to  discern  any  theory  upon  which  either  the  decisions 
or  orders  of  the  state  and  federal  courts  in  the  bill  in  equity  filed  by 
the  defendant  and  in  this  action  will  conflict.  The  rule  that  a  court 
first  obtained  jurisdiction  over  property  may  retain  the  possession  of 
the  property,  and  exercise  exclusive  jurisdiction  over  it  for  the  pur- 
poses of  the  suit,  to  the  exclusion  of  all  other  courts,  is  founded  upon 
necessity,  and  to  prevent  an  unseemly  dash  of  jurisdictions.  The  rule 
is  well  stated  in  Farmers'  Loan,  etc.,  Co.  v.  Lake  Street  R.  R.  Co., 
177  U.  S.  51,  20  Sup.  Ct.  664,  44  L.  Ed.  667,  as  follows: 

•*As  between  the  immediate  parties  in  a  proceeding  in  rem,  Jurisdiction 
must  be  regarded  as  attacliing  wlieu  the  bill  is  filed  aud  process  has  issued, 
and  where,  as  was  the  case  here,  the  process  Is  subsequently  duly  served, 
In  accordance  with  the  rules  of  practice  of  the  court  The  defendants  could 
not  defeat  Jurisdiction  thus  acquired,  and  supplant  the  case,  by  bringing 
suit  in  another  court,  and  procuring  an  ex  parte  injunction  to  restrain  the 
service  of  process  already  issued.  As,  then,  the  bill  of  foreclosure  had  been 
filed  in  the  Circuit  Ck>urt  of  the  United  States,  and  the  Jurisdiction  of  that 
court  has  thus  attached  before  the  commencement  of  the  suit  in  the  state  court, 
It  follows,  upon  principle  and  authority,  that  it  was  not  competent  for  the 
state  court  to  interfere,  by  injunction  or  otherwise,  with  the  proceedings  in 
the  federal  court  The  possession  of  the  res  vests  the  court  which  has  first 
acquired  Jurisdiction  with  the  power  to  hear  and  determine  all  controversies 
relating  thereto,  and  for  the  time  being  disables  other  courts  of  co-ordinate 
Jurisdiction  from  exercising  a  like  power.  This  rule  is  essential  to  the 
orderly  administration  of  Justice,  and  to  prevent  unseemly  conflicts  between 
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courts  whose  Jurisdiction  embraces  the  same  subjects  and  persons.  Nor  Is 
this  rule  restricted  In  its  application  to  cases  where  property  has  been  ac- 
tually seized  under  Judicial  process  before  a  second  suit  is  instituted  in 
another  court,  but  It  often  applies  as  well  where  suits  are  brought  to  enforce 
liens  against  specific  property,  to  marshal  assets,  administer  trusts,  to  liqui- 
date insolvent  estates,  and  in  suits  of  a  similar  nature  where,  in  the  progress 
of  the  litigation,  the  court  may  be  compelled  to  assume  the  possession  and 
control  of  the  property  to  be  affected.  The  rule  has  been  declared  to  be  of 
especial  importance  in  its  application  to  federal  and  state  courts.  Peck  v. 
Jenness,  7  How.  (U.  S.)  012,  12  L.  Ed.  841 ;  Freeman  v.  Howe,  24  How.  (U.  S.) 
450,  16  L.  Ed.  749;  Moran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct  1019,  38 
L.  Ed.  981 ;  Central  Bank  v.  Stevens,  169  U.  S.  432,  18  Sup.  Ct  403,  42  L.  Ed. 
807;  Harkrader  v.  Wadley,  172  U.  S.  148,  19  Sup.  Ct  119,  43  L.  Ed.  399.'' 

In  all  such  cases,  however,  the  rule  is  well  settled  that  any  party 
aggrieved,  whether  sued  or  not,  may  obtain  relief  by  an  application  to 
the  court  which  has  taken  possession  of  the  res.  Covell  v.  Heiman,  111 
U.  S.  176,  4  Sup.  Ct  355,  28  L.  Ed.  390. 

In  Buck  v.  Colbath,  3  Wall.  (U.  S.)  334,  18  L.  Ed.  257,  this  rule 
is  well  illustrated.  It  was  there  held  that  while  a  state  court  could 
not  interfere  with  the  possession  of  property  by  a  marshal  under  pro- 
cess of  the  federal  court,  the  state  court  may  entertain  jurisdiction  of 
an  action  brought  against  the  marshal  for  trespass  in  taking  property 
of  a  person  not  a  party  to  the  suit,  the  process  of  the  court  running 
■  against  the  party  only;  and  this  notwithstanding  the  fact  that  the 
party  whose  property  was  taken  might  have  had  relief  by  an  ancillary 
application  to  the  federal  court    The  court  say: 

"It  is  not  true  that  a  court,  having  obtained  jurisdiction  of  the  subject- 
matter  of  the  suit  and  of  the  parties  before  It,  thereby  excludes  all  other 
courts  from  the  right  to  adjudicate  upon  other  matters  having  a  very  close 
connection  with  those  before  the  court,  and  in  some  instances  requiring  a 
decision  of  the  same  questions  exactly." 

This  rule,  however,  has  no  application  to  a  mere  controversy  even 
between  the  same  parties.  It  is  well  settled  that  an  ordinary  action  in 
the  state  court  is  no  bar  to  an  action  for  the  same  relief  subsequently 
brought  in  the  federal  court,  even  where  the  parties  are  the  same. 
Stanton  y.  Embrey,  Adm'r,  93  U.  S.  554,  23  L.  Ed.  983. 

The  distinction  depending  upon  whether  there  is  a  res  involved 
in  the  suit,  which  has  been  or  in  the  course  of  the  litigation  may 
be,  taken  possession  of  by  the  court  first  acquiring  jurisdiction,  is 
well  stated  in  Ball  v.  Tompkins  (C.  C.)  41  Fed.  486,  cited  by  the  learn- 
ed counsel  for  the  appellant,  and  from  which  we  quote: 

"And  this  brings  us  to  the  pivotal  question  in  the  present  inquiry :  What  is 
the  nature  and  character  of  the  possession  of  the  state  or  federal  court,  which 
excludes  the  exercise  of  authority  over  the  subject  or  thing  by  the  other? 
From  the  authorities  on  this  subject  which  in  the  circuit  courts  are  not  al- 
together harmonious,  and  from  the  reasons  for  the  rule,  I  apprehend  It  to  be, 
substantially,  that  the  possession  contemplated  as  sufficient  to  make  it  ex- 
clufifve  is  that  which  the  court  by  its  process,  or  some  equivalent  mode,  has, 
either  for  the  direct  purpose  of  the  proceeding  or  for  some  other  purpose 
ancillary  to  the  main  object,  drawn  into  Its  dominion  and  custody  some  thing. 
That  thing  may  be  corporeal  or  Incorporeal — a  substance  or  a  mere  right  But 
a  controversy,  a  question,  an  inquiry,  is  not  such  a  thing.  These  may  be  the 
subject-matter  of  jurisdiction  in  a  pending  cause,  which  often  proceeds,  from 
the  beginning  to- the  judgment,  without  the  court's  having  taken  actual  domin- 
ion of  anything.    But  there  is  no  exclusive  jurisdiction  over  such  a  matter. 
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Tbe  result  may  be  a  Judgment  which  will  establish  a  right,  bnt  the  court  has 
not  had  any  possession.  The  pendency  of  the  controversy  In  a  suit  in  a 
state  or  federal  court  is  no  bar  to  a  suit  in  the  other  court  involving  the  same 
controversy  (Stanton  v.  Embrey,  Adm'r,  93  U.  S.  548,  23  L.  Ed.  983)  and 
each  will  proceed,  in  its  own  course,  to  a  Judgment  establishing  the  right 
The  control  which  each  court  has  over  its  own  processes  has  always  been 
found  adequate  to  prevent  mischief  from  diverse  Judgments  in  the  several 
Jurisdictions.  But  in  proceeding  on  its  way  whenever  either  court  finds  that 
the  other  has  already  taken  actual  dominion  over  some  objective  thing  related 
to  the  subject,  It  will  let  the  thing  alone,  so  long  as  that  dominion  is  retained, 
and  proceed,  if  there  be  enough  material  besides  to  support  the  exercise  of 
Its  Jurisdiction,  and  the  pursuit  may  reach  fruit.  If  not,  it  will  stop.  There 
are  many  cases  in  the  Supreme  Court  Reports  where  this  subject  has  been  dis- 
cussed and  these  principles  applied.  Some  of  them  have  been  already  cited. 
Others  are  Heidritter  v.  Oilcloth  Co.,  112  U.  S.  294,  5  Sup.  Ct  135,  28  L.  Ed. 
729;  Railroad  Co.  v.  Vinet,  132  U.  S.  478,  10  Sup.  Ct  155,  33  L.  Ed.  400.'' 

The  defendant  in  its  suit  in  equity  in  the  federal  court  prays  for 
relief,  among  other  things,  as  follows : 

"Your  orator  further  prays  that  if,  at  any  time  hereafter  and  prior  to  the 
final  hearing  hereof,  any  consumers  of  gas  or  other  customer  of  your  orator, 
or  any  other  person,  association,  or  corporation  in  the  city  of  New  York,  shall 
attempt  to  enforce  the  provisions  of  the  said  acts  and  order,  or  otherwise  act 
or  proceed  thereunder,  such  persons,  or  some  of  them  on  behalf  of  all,  be 
made  parties  defendant  hereto,  and  each  of  them  be  enjoined  and  restrained, 
as  heretofore  prayed,  and  that  your  orator  have  such  other  and  further  re- 
lief as  to  the  court  may  seem  meet  and  the  nature  of  the  case  may  require." 

It  may  be  that,  under  this  prayer  for  relief,  the  federal  court  may 
by  supplemental  bill  make  private  consumers  of  gas  parties  to  the  suit  ; 
but  this  court  having  first  obtained  jurisdiction  of  the  controversy 
so  far  as  it  relates  to  the  rights  of  the  plaintiff,  it  will  not  be  competent 
for  the  federal  court  to  take  jurisdiction  over  the  plaintiff  in  such 
manner  as  to  interfere  with  any  order  or  decision  that  may  be  made 
by  this  court.    Pitt  et  al.  v.  Rodgers,  104  Fed.  387,  43  C.  C.  A.  600. 

It  is  true  that  the  principal  questions  presented  for  decision  will  be 
the  same  in  this  action  as  in  the  suit  in  the  federal  court,  and  it  may 
be  that,  owing  to  the  fact  that  an  appeal  may  be  taken  direct  to  the 
Supreme  Court  of  the  United  States  from  the  decision  of  the  Circuit 
Court,  a  final  decision  by  the  federal  Supreme  Court  may  be  first  had 
in  the  suit  pending  in  the  federal  court  But  that  is  no  ground  for  this 
court  to  refuse  jurisdiction. 

The  decisions  of  the  respective  courts  will  be  binding  only  upon 
the  parties  to  the  respective  suits.  They  will  be  stare  decisis  on  the 
questions  of  law  as  to  third  parties,  but  not  res  adjudicata.  If  our  court 
and  the  Circuit  Court  of  the  United  States  should  not  take  the  same 
view  of  the  law,  the  Supreme  Court  of  the  United  States,  if  appealed 
to,  will  ultimately  reconcile  the  decisions. 

The  importance  of  the  interesting  questions  presented  by  this  appeal, 
and  very  ably  argued  at  the  bar,  and  learnedly  discussed  on  the  points, 
merits  more  extended  consideration;  but  it  is  deemed  advisable,  es- 
pecially since  the  views  of  all  the  members  of  the  court  are  not  in 
harmony,  to  render  an  immediate  decision,  to  the  end  that  the  respond- 
■ent  may,  if  so  advised,  obtain  a  review  by  the  Court  of  Appeals  before 
the  summer  vacation. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
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costs  and  disbursements,  and  the  injunction  order  granted,  with  $10 
costs. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur. 

O'BRIEN,  P.  J.  (concurring).  Upon  the  argument  it  was  made 
clear  that  neither  side  desired  that  the  main  question  should  be  ob- 
scured by  any  subsidiary  or  incidental  one  relating  to  the  form  in  which 
the  question  itself  was  presented;  in  other  words,  the  defendant  has 
forcefully  and  ably  contended  through  its  counsel  that  this  court  should 
not  take  jurisdiction  of  the  action,  or  make  any  order  therein,  be- 
cause, as  claimed,  the  federar  court,  by  the  filing  "of  a  bill  of  com- 
plaint by  the  company,  had  acquired  exclusive  jurisdiction  over  the 
subject-matter.  We  think  the  question,  therefore,  should  be  consider- 
ed upon  its  merits,  and  that,  if  the  contention  of  the  company  is  right, 
we  should  proceed  no  further ; .  but  that  if,  on  the  other  hand,  it  should 
not  be  sustained,  then  the  relief  which  the  plaintiff  seeks  by  way  of 
injunction  should  be  granted.  In  passing,  it  should  be  noted  with 
reference  to  the  exercise  of  discretion,  upon  which  much  stress  is 
placed  by  Mr.  Justice  McLAUGHLIN,  that  the  discretion  is  not  that  of 
a  single  judge,  but  is  the  discretion  to  be  exercised  by  the  Supreme 
Court,  of  which  this  Appellate  Division  is  an  integral  part.  So, 
too,  with  respect  to  the  amount  of  proof  required  to  sustain  the  right 
to  an  injunction,  there  was  no  serious  contention  that  the  plaintiff's 
papers  were  insufficient  to  present  the  claim  that  gas  should  be  charged 
for  at  the  new  rate;  reliance  being  placed,  and  properly,  upon  the 
fact  that  this  was  the  legal  rate.  And  the  effort  of  the  defendant  by 
affidavits  to  show  that  it  was  an  unjust  and  confiscatory  rate  was 
proper,  in  view  of  the  burden  placed  upon  it  in  attacking  the  validity 
of  the  act,  and  with  a  view  to  overcoming  the  presumption  which  arises 
from  the  act  itself  that  the  price  fixed  by  the  statute  is  a  proper  one, 
which  presumption  continues  until  upon  the  trial  it  is  overcome. 
Eliminating  these  considerations,  which  have  no  important  bearing  upon 
the  main  question,  which  relates  to  the  jurisdiction  of  the  court  to  en- 
tertain the  action,  but  a  few  words  need  be  added  to  what  has  been  said 
by  Mr.  Justice  LAUGHLIN  in  his  opinion,  in  which  I  concur. 

As  I  summarize  the  views  of  my  associates,  we  are  all  agreed  that 
the  Supreme  Court  has  jurisdiction  to  entertain  the  present  action,  not- 
withstanding the  pendency  of  another  suit  brought  by  this  defendant 
against  different  parties  in  the  federal  court.  It  is  suggested,  however, 
that  apart  from  the  question  of  jurisdiction,  and  assuming  that  the 
Supreme  Court  has  it,  under  the  rule  of  comity  it  should  not  be  exer- 
cised. This  involves  a  consideration  of  the  rule  of  comity  and  the  rea- 
sons upon  which  it  is  based ;  and  in  view  of  the  very  able  discussion 
of  this  subject  in  Ball  v.  Tompkins  (C.  C.)  41  Fed.  486,  quoted  from 
in  the  opinion  of  Mr.  Justice  LAUGHLIN,  any  extended  discussion 
of  the  rule  or  the  reason  for  it  is  unnecessary  As  therein  said,  whether 
this  rule  of  comity  will  be  applied  or  not  depends  upon  whether  the 
court  first  taking  jurisdiction  of  the  subject-matter  has,  by  its  process, 
or  some  equivalent  mode,  "drawn  into  its  dominion  and  custody  some- 
thing";   and,  "a  controversy,  a  question,  an  inquiry,  is  not  such  a 
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thing.  These  may  be  the  subject-matter  of  jurisdiction  in  a  pending 
cause,  *  *  *  without  the  court's  having  taken  dominion  of  any- 
thing. But  there  is  no  exclusive  jurisdiction  over  such  a  matter.  The 
result  may  be  a  judgment  which  will  establish  a  right,  but  the  court 
has  not  had  any  possession."  Applying  this  rule,  it  is  evident  that  in 
the  suit  in  the  fedefal  court  what  is  there  involved  is  the  constitutional- 
ity of  the  gas  statute,  and  it  is  but  confusing  the  subject  to  suggest  that 
the  money  which  has  been  and  will  be  deposited  as  a  condition  for 
granting  of  the  injunction  is  the  subject-matter  involved  in  that  liti- 
gation. This,  I  think,  is  made  clearer  if  we  assume  that,  instead  of 
requiring  the  company  to  deposit  the  money,  it  had  been  required,  as 
a  condition  for  the  issuance  of  the  injunction,  to  give  a  bond ;  and  in 
that  event  I  do  not  think  it  would  be  seriously  contended  that  the 
bond  and  a  recovery  upon  it  would  be  the  subject-matter  of  the  con- 
troversy. 

Mr.  Justice  McLAUGHLIN  puts  much  stress  upon  the  terms  of 
the  order  of  Judge  Lacombe,  and,  standing  alone,  there  would  be  much 
force  in  tiie  contention  that  not  only  was  it  intended  to  permit  the 
company,  without  being  subject  to  the  penalties,  to  proceed  with  the 
litigation,  but  also  that  it  gave  the  company  the  right  to  collect  from 
consumers  at  the  old  rate.  I  take  it,  however,  to  be  the  well-settled 
rule  that  it  is  the  right  of  every  court  to  determine  the  meaning 
of  the  language  used,  and  to  construe  the  terms  of  its  own  order ;  and 
the  meaning  or  construction  thus  given  (and  for  this  purpose  resort 
may  be  had  to  the  opinion)  by  the  court  making  the  order  is  conclusive 
on  any  other  tribunal.  We  have  the  order  construed  by  Judge  Lacombe 
himself;  he  stating  that  it  was  not  intended  to  do  more  than  permit 
those  who  voluntarily  made  payment  at  the  old  rate  to  do  so  and  be 
protected  in  their  right,  if  the  contention  of  the  gas  company  were  not 
sustained,  to  obtain  a  return  of  the  excess  of  payment.  Under  the  con- 
struction, therefore,  of  Judge  Lacombe's  order  as  given  by  him,  the 
controversy  as  between  the  consumer  and  the  company  was  left  to 
be  determined  in  such  forum  as  that  question  might  arise ;  and  under 
those  circumstances  I  fail  to  find  anything  in  the  rule  or  the  reason  for 
the  rule  of  comity  which  should  prevent  our  court  from  exercising  juris- 
diction in  a  proper  case.  If,  as  pointed  out  by  Mr.  Justice  LAUGH- 
LIN,  instead  of  taking  advantage  of  the  terms  of  the  order  of  the  federal 
court,  which  will  fully  protect  any  one  who  voluntarily  pays  at  the 
old  rate,  a  consumer  prefers  to  bring  an  action  in  our  court,  he  will 
be  required  to  give  a  proper  undertaking,  which  will  fully  protect  the 
company  in  the  event  that  it  should  be  finally  successful  in  its  con- 
tention, 

LAUGHLIN,  J.,  concurs. 

Mclaughlin,  J.  (dissenting),  in  the  main  I  do  not  disagree 
with  Mr.  Justice  LAUGHLIN  as  to  the  principles  of  law  stated  in  his 
opinion,  but  I  do  not  agree  with  him  as  to  their  application  to  the 
question  here  presented.  The  defendant  has,  and  on  the  26th  of  May 
last,  when  it  presented  its  bill  to  the  plaintiff,  had,  nearly  400,000  con- 
sumers of  gas  in  the  city  of  New  York,  to  whom  it  was  its  custom  to 
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render  bills  every  month.  In  pursuance  of  this  custom,  it  rendered  a 
bill  to  the  plaintiff  on  the  2oth  of  May  for  gas  furnished  to  him  be- 
tween the  1st  and  19th  of  that  month,  charging  him  at  the  rate  of  one 
dollar  for  every  1,000  cubic  feet  of  gas  consumed,  which  amounted  to 
$23.20.  He  refused  to  pay  the  bill  upon  the  ground  that  the  defendant, 
under  chapter  126  of  the  Laws  of  1906  of  the  ^te  of  New  York, 
could  only  charge  him  80  cents  per  1,000  cubic  feet  of  gas  consumed^ 
which  amounted  to  $18.66,  which  sum  he  offered  to  pay  and  defendant 
refused  to  accept.  Defendant  then  sought  to  enforce  collection  by 
threatening  to  cut  off  the  further  supply  of  gas.  Section  68,  c.  566,  p. 
1149,  of  the  Laws  of  1890.  Thereupon  the  plaintiff  brought  this  action 
to  procure  a  judgment  restraining  the  defendant  from  cutting  off  his 
supply  of  gas,  and  from  interfering  with  or  removing  from  his  premises 
the  gas  meter  or  other  appliances  for  the  supply  of  gas,  upon  the 
ground  that  it  could  only  legally  charge  him,  under  the  act  above  re- 
ferred to,  80  cents  for  each  1,000  cubic  feet.  Upon  the  summons  and 
complaint  the  plaintiff  obtained  a  temporary  injunction,  pending  the  re- 
turn of  an  order  to  show  cause  why  the  same  should  not  be  continued 
during  the  continuance  of  the  action,  restraining  the  defendant  from 
cutting  off,  or  in  any  way  interfering  with,  the  plaintiff's  supply  of  gas. 
Upon  the  return  of  this  order  defendant  presented  proof,  which  was 
not  contradicted,  which  tended  to  establish  that  80  cents  per  1,000  cubic 
feet  was  not  a  reasonable  price,  for  which  reason  the  act  of  the  Legislature 
requiring  it  to  furnish  gas  at  such  price  amounted  to  a  confiscation  of 
its  property,  and  therefore  is  unconstitutional,  and  that  it  had,  prior  to 
the  commencement  of  this  action,  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  purpose  of  testing  the  validity  of  such  act.  The 
court  refused  to  continue  the  injunction,  and  the  plaintiff  has  appealed. 

This  order  is  about  to  be  reversed,  and  the  injunction  granted,  not- 
withstanding numerous  decisions  of  this  court  to  the  effect  that  the 
granting  of  an  injunction  pendente  lite  rests  in  the  discretion  of  the 
Special  Term,  whose  order  will  not  be  reversed  unless  the  discretion 
has  been  abused  (City  of  Gloversville  v.  J.  G.  &  K.  H.  Ry.  [Sup.]  21 
N.  Y.  Supp.  146 ;  Pratt  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  90  Hun,  83,  35 
N.  Y.  Supp.  557),  and  that  a  preliminary  injunction  is  not  granted 
"except  in  a  very  clear  case"  (McLoughlin  v.  Singer,  33  App.  Div. 
185,  53  N.  Y.  Supp.  342);  also,  that  it  will  always  be  refused  if  to 
grant  it  will  do  greater  damage  to  defendant  than  to  plaintiff  to  refuse 
it  (People  V.  Canal  Board,  55  N.  Y.  390;  Morgan  v.  City  of  Bingham- 
ton,  102  N.  Y.  500,  7  N.  E.  424;  Brower  v.  Williams,  44  App.  Div. 
337,  60  N.  Y.  Supp.  716 ;  St.  Regis  Paper  Co.  v.  Santa  Clara  Co.,  55 
App.  Div.  225,  67  N.  Y.  Supp.  149)  ;  and  where  serious  injury  would 
be  done  defendant,  and  only  slight  relief  afforded  plaintiff  (Riedeman  v. 
Mt.  Morris  Electric  Light  Co.,  56  App.  Div.  23,  67  N.  Y.  Supp.  391). 
The  discretion  exercised  by  the  Special  Term  in  refusing  to  continue 
the  injunction  cannot,  in  view  of  our  own  decisions,  when  the  facts  are 
considered,  be  said  to  have  been  abused. 

The  defendant,  as  already  indicated,  has  nearly  400,000  different 
consumers  of  gas,  and  when  chapter  125,  p.  235,  of  the  Laws  of  1906, 
became  a  law  (which  prohibited  it  from  charging  more  than  80  cents 
for  each  1,000  cubic  ie€t  of  gas  furnished,  and  imposed  a  penalty  of 
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$1,000  for  each  and  every  violation  of  the  act)  it  was  confronted  with  a 
very  serious  situation.  If,  as  it  contends,  this  was  less  than  the  cost, 
or  such  charge  did  not  afford  an  adequate  return  on  the  capital  in- 
vested in  its  business,  then  the  act,  in  effect,  amounted  to  a  confiscation 
of  its  property  in  a  manner  prohibited  by  section  10  of  article  1  of  the 
federal  Constitution  and  the  fourteenth  amendment  thereof;  and  yet, 
if  it  undertook  to  collect  a  simi  in  excess  of  the  amount  specified  in  the 
statute,  by  monthly  bills  (the  method  theretofore  employed  by  it),  it 
would  incur  monthly  penalties  of  nearly  $400,000,000,  and  before  any 
final  determination  could  be  obtained  in  the  Supreme  Court  of  the 
United  States  render  it  a  bankrupt. 

Taking  into  consideration  the  situation  which  was  presented  and  the 
tremendous  consequences  which  would  follow  if  it  treated  the  act  of 
1906  of  the  Legislature  of  the  state  as  invalid,  it  did,  as  it  seems  to  me, 
the  only  reasonable  and  proper  thing  to  do — ^brought  a  suit  in  the 
United  States  Circuit  Court  for  the  purpose  of  determining  the  validity 
of  such  act.  It  had  a  right  to  file  its  bill  in  that  court  for  the  pur- 
pose of  having  the  validity  of  the  act  of  the  Legislature  determined. 
Chicago  Ry.  Co.  v.  Minnesota,  134  U.  S.  418, 10  Sup.  Ct.  702,  33  L.  Ed. 
970.  That  court,  as  indicated  in  the  opinion  of  Judge  Lacombe  (re- 
ferred to  in  the  opinion  of  Judge  LAUGHLIN),  was  the  "appropriate 
forum,"  because  through  a  suit  brought  there  a  final  and  ultimate  de- 
cision could  be  determined  by  the  United  States  Supreme  Court  quicker 
than  in  any  other  way.  It  is  important  that  the  question  should  be 
finally  settled  by  the  court  of  last  resort,  and  from  the  judgment  or 
decree  rendered  in  the  Circuit  Court  an  appeal  can  be  taken  direct  tc 
the  Supreme  Court  of  the  United  States,  whereas  in  this  action  an  ap 
peal  must  be  taken  from  the  judgment  rendered  therein  first  to  the  Ap- 
pellate  Division  of  the  Supreme  Court  of  the  state  of  New  York ;  then 
to  our  Court  of  Appeals,  and  from  its  determination  to  the  Supreme 
Court  of  the  United  States,  and  obviously  a  determination  could  nol 
be  reached  in  this  way  as  speedily  as  it  could  in  the  other.  In  the  bill 
filed  in  the  federal  court  appropriate  facts  are  set  out  which  will  raise 
every  question  which  can  be  determined  in  this  action.  In  that  suit  an 
order  has  been  entered  which  permits  the  gas  company  to  "make  the 
same  charge  for  gas  furnished  since  April  30,  1906,  to  its  consumers, 
other  than  the  defendant  the  city  of  New  York,  as  that  which  it  had 
heretofore  made,  viz.,  one  dollar  per  thousand  cubic  feet,"  notwith- 
standing the  provisions  of  chapter  125  of  the  Laws  of  1906 ;  but  a  pro- 
vision is  inserted  in  it  to  the  effect  that,  as  a  condition  of  the  gas  com- 
pany's charging  this  rate,  it  must  forthwith  pay  to  a  bank  designated 
a  sum  estimated  to  represent  20  cents  per  1,000  cubic  feet  for  all  gas 
furnished  during  the  month  of  May,  1906,  such  estimated  sum  to  be 
20  per  cent,  of  the  amount  received  for  the  gas  furnished  by  defend- 
ant to  its  consumers  during  the  month  of  May,  1905,  and  that  there- 
after it  must  pay,  in  the  manner  provided  in  the  order,  20  per  cent, 
of  its  receipts  for  gas  furnished  to  its  customers.  The  defendant  has 
complied  with  the  order  in  so  far  as  it  directed  it  to  forthwith  pay  into 
court  a  sum  estimated  to  represent  20  cents  per  1,000  cubic  feet  for  all 
gas  furnished  for  the  month  of  May,  1906,  by  actually  paying  to  the 
bank  designated  $204,531.58.  The  order  directing  this  payment  was 
lOON.Y.S.— 7 
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made  on  the  18th  of  May,  and  it  was  complied  with  prior  to  the  25th 
of  May — the  day  when  the  bill  of  which  complaint  is  made  was  pre- 
sented to  the  plaintiff  in  this  action.  There  had  then  actually  been  de- 
posited in  court  for  his  benefit  a  sum  which,  if  the  act  in  question  were 
declared  valid,  would  insure  to  him  a  return  of  the  amount  which  he 
claimed  he  was  not  liable  to  pay.  Under  such  circumstances,  I  do 
not  think  it  can  be  said  that  the  court  abused  its  discretion  in  refusing 
to  grant  a  temporary  injunction. 

On  the  merits  the  injunction  ought  not  to  be  granted.  As  indi- 
cated, every  question  which  can  be  determined  in  this  action  will  nec- 
essarily have  to  be  determined  in  the  suit  brought  in  the  federal  court. 
It  is  a  general  rule  of  comity  that  where  two  courts  have  concurrent 
jurisdiction,  the  one  first  acquiring  the  same  shall  retain  it,  to  the  ex- 
clusion of  the  other.  Peck  v.  Jenness,  7  How.  (U.  S.)  612,  12  L.  Ed. 
841 ;  Johnstown  Mining  Co.  v.  Butte  &  Boston  Co.,  60  App.  Div.  344, 
70  N.  Y.  Supp.  267.  The  federal  court  acquired  jurisdiction  by  the 
filing  of  the  bill.  Heidritter  v.  Elizabeth  Oilcloth  Co.,  112  U.  S.  294,  5 
Sup.  Ct.  135,  28  L.  Ed.  729.  The  decision  there  made,  if  ultimately  af- 
firmed by  the  Supreme  Court  of  the  United  States,  will  be  binding  up- 
on the  courts  of  this  state,  and  therefore  will  determine  the  rights  of 
this  plaintiff.  It  is  true  our  Supreme  Court  has  jurisdiction  of  the  par- 
ties and  the  subject-matter  of  the  action.  It  is  equally  true  that  the 
judgment  or  decree  in  the  federal  court  will  not  be  res  adjudicata  as 
to  this  plaintiff.  But  these  are  insufficient  reasons,  under  the  facts 
here  presented,  to  justify  our  court  in  exercising  its  jurisdiction.  It 
ought  to  refuse  to  entertain  jurisdiction  on  the  ground  of  comity  and 
to  prevent  multiplicity  of  actions,  to  say  nothing  of  the  little  benefit 
which  will  be  conferred  upon  the  plaintiff,  and  the  great  loss  which  the 
defendant  may  sustain  by  our  so  doing.  It  ought  also  to  refuse  to 
entertain  jurisdiction  on  the  ground  that  by  so  doing,  and  granting  the 
injunction^  it  will,  in  effect,  destroy  the  very  object  sought  to  be  ac- 
complished by  the  order  made  by  Judge  Lacombe  in  the  suit  brought 
in  the  federal  court. 

It  is  a  somewhat  alarming  proposition  that  when  a  legislative  body 
has,  simply  by  its  own  fiat,  arbitrarily  fixed  the  price  at  which  the  owner 
of  a  product  must  sell  it,  a  court  will  refuse  to  the  owner  of  the  product 
the  right  to  sell  it  at  the  price  at  which  he  had  theretofore  sold  it 
pending  a  judicial  determination  as  to  the  validity  of  the  legislative  act, 
when  sufficient  money  is  paid  into  court  to  reimburse  a  purchaser  for 
the  difference  in  price  in  case  the  act  is  declared  invalid. 

I  therefore  vote  to  affirm  the  order  appealed  from  (1)  on  the  ground 
that  the  court  did  not  abuse  its  discretion  in  refusing  to  continue  it  ; 
and  (2)  on  the  ground  that,  the  federal  court  having  taken  jurisdiction 
of  the  entire  subject-matter  of  the  litigation,  our  courts  ought  to  re- 
fuse to  entertain  jurisdiction,  at  least  to  the  extent  of  granting  an  in- 
junction during  the  pendency  of  an  action. 

HOUGHTON,  J.  (dissenting).  By  the  decision  about  to  be  made, 
an  injunction  is  to  be  granted  during  the  pendency  of  this  action,  upon 
the  plaintiff's  complaint  alone,  to  which  are  opposed  numerous  affidavits 
of  persons  familiar  with  the  cost  of  producing  and  distributing  gas, 
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who  testify  that  under  the  conditions  existing  in  the  city  of  New  York 
gas  cannot  be  made  and  sold  to  consumers  at  80  cents  per  1,000  cubic 
feet,  and  yield  a  fair  return  on  the  capital  necessarily  invested.  All 
parties  to  this  litigation  concede  that  the  Legislature  has  no  power  to 
fix  a  price  which  shall  be  paid  for  gas  at  less  than  cost  and  a  fair  re- 
turn upon  the  investment,  and  that,  if  a  price  less  than  such  cost  and  fair 
return  should  be  so  fixed,  such  action  would  be  a  confiscation  of  private 
pr^erty  and  unconstitutional. 

The  cost  of  production  and  distribution  is  a  question  of  fact  to  be 
determined  by  evidence.  Conceding  that  presumptively  the  price  fixed 
by  the  Legislature  is  a  proper  one,  and  that  the  presumption  is  that  the 
statute  passed  by  it  is  constitutional,  still  these  presumptions  can  be 
overthrown  by  evidence  showing  that  the  price  fixed  is  below  cost,  and 
a  fair  return  upon  the  money  invested.  If  the  defendant  can  prove 
satisfactorily  in  the  present  action  that  80  cents  per  1,000  cubic  feet  is 
below  such  cost,  the  plaintiff's  complaint  must  be  dismissed,  because  it 
will  follow  as  a  legal  conclusion  that  the  act  of  the  Legislature  fixing 
that  price  was  unconstitutional.  The  defendant,  by  the  affidavits  sub- 
mitted by  it  on  the  motion  to  continue  the  injunction  during  the  pend- 
ency of  the  action,  made  prima  facie  proof  that  the  price  of  80  cents  was 
below  cost  and  a  fair  return  upon  the  investment.  These  affidavits 
stand  absolutely  uncontradicted.  In  order  that  an  injunction  may  be 
granted  to  the  plaintiff,  the  presumption  that  the  Legislature  fixed  a 
proper  price,  and  that  its  act  was  constitutional,  must  be  permitted  to 
outweigh  the  positive  proof  which  appears  in  the  record.  The  pre- 
sumption that  the  action  of  the  Legislature  was  proper  and  constitu- 
tional is  not  a  conclusive  one,  because  it  is  subject  to  be  overthrown  by 
proof,  and  there  is  no  rule  of  law  which  permits  a  presumption  which 
is  not  conclusive  to  stand  against  positive  evidence  which  overthrows  it. 

Injunctions  are  frequently  granted  pendente  lite  for  the  purpose  of 
continuing  the  subject-matter  of  the  litigation  or  the  relations  of  the 
parties  in  the  same  situation  until  the  controversy  shall  be  finally  deter- 
mined upon  the  merits.  Even  under  such  circumstances,  I  know  of  no 
case  where  an  injunction  has  been  granted  continuing  the  situation 
when  the  proof  was  all  one  way  that  it  ought  not  to  be  so  continued. 
In  the  present  case  the  injunction  changes  the  relations  of  the  parties, 
and  compels  the  defendant  to  accept  80  cents  instead  of  one  dollar  per 
1,000  cubic  feet  for  its  gas,  when  the  only  proof  is  that  such  change 
ought  not  to  be  made.  Irrespective,  therefore,  of  the  question  of  the 
federal  court  having  first  acquired  jurisdiction  of  the  matter  in  con- 
troversy, I  think  the  order  denying  the  injunction  should  be  affirmed,, 
and  I  dissent  from  its  reversal  and  the  making  of  an  order  granting  an 
injunction.  • 

Conceding,  which  I  think  is  the  law,  that  the  action  in  the  federal 
court  does  not  oust  our  state  courts  of  jurisdiction,  still,  as  matter  of 
discretion,  I  think  no  extraordinary  remedy  in  the  form  of  a  temporary 
injunction  should  be  granted.  The  effect  of  the  federal  decision  is  to 
hold  all  parties  in  the  position  in  which  they  now  are  until  it  can  be 
determined  on  the  merits  what  in  fact  is  the  cost  of  producing  and  dis- 
tributing gas  in  the  city  of  New  York.  The  difference  between  the 
new  price  and  the  old  remains  in  the  custody  of  the  court     If  it  shall 
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be  finally  determined  that  80  cents  is  a  fair  price,  the  excess  which  each 
individual  has  paid  will  be  returned  to  him.  If  it  shall  be  determined 
that  one  dollar  is  the  proper  price,  the  individual  has  lost  nothing,  and 
the  company  has  been  saved  from  great  loss  and  damage.  While  the 
federal  court  decision  will  not  be  absolutely  binding  on  each  customer, 
a  determination  by  the  Supreme  Court  of  the  United  States  that  the 
action  of  the  Legislature  was  constitutional  or  unconstitutional  would 
be  wholly  effectual.  It  would  be  stare  decisis,  if  not  res  adjudicata. 
Neither  the  company  nor  any  consumer  would  be  foolish  enough  to 
indulge  in  the  hope  that  the  state  courts  would  not  follow  that  decision. 
The  broad  question  of  the  constitutionality  of  the  act  is  squarely  in- 
volved in  the  federal  action,  and  cannot  escape  decision.  Litigation  in 
the  state  courts  while  that  action  is  pending  should  not  be  encouraged ; 
much  less  should  the  court  exercise  its  discretion  in  granting  the  special 
remedy  of  injunctions  during  the  pendency  of  actions  brought  by  the 
consumers  or  by  the  companies^i 

I  can  see  no  ground  which  iSn^or  or  justifies  a  reversal  of  the  order 
refusing  the  injunction. 


(114  App.  Div.  242.) 

GROSSMAN  ▼.  CONSOLIDATED  GAS  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  20,  1006.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  R.  Grossman  against  the  Consolidated  Gas  Com- 
pany of  New  York.  From  an  order  granting  an  injunction  pendente 
lite,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  HOUGHTON,  JJ. 

John  P.  Dillon  and  John  A.  Garver,  for  appellant. 
Clarence  J.  Shearn,  for  respondent 

LAUGHLIN,  J.  The  facts  in  this  case  present  similar  questions  to 
those  discussed  in  the  opinion  in  Richman  v.  Consolidated  Gas  Co* 
(^rgued  and  decided  herewith)  100  N.  Y.  S.  81.  In  this  case,  how- 
ever, with  the  same  justice  presiding,  the  motion  for  an  injunction 
was  granted,  which  is  doubtless  accounted  for  by  the  fact  that  the  opin- 
ion of  the  learned  circuit  judge  of  the  United  States,  construing  the 
restraining  order  theretofore  granted  in  the  suit  instituted  in  the  federal 
court  by  the  defendant,  was  filed  in  the  meantime. 

It  follows  that  the  order  should  be  affirmed  upon  the  prevailing  opin- 
ion in  the  Richman  Case,  with  $10  costs  and  disbursements. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur. 

Mclaughlin,  J.  (dissenting).  The  order  here  appealed  from 
should  be  reversed,  and  the  motion  to  continue  the  injunction  denied, 
on  the  second  ground  stated  in  my  opinion  in  Richman  v.  Consolidated 
Gas  Co.  (decided  herewith)  100  N.  Y.  S.  81,  for  an  affirmance  of  the 
Drder  there  appealed  from.  • 

HOUGHTON,  J.,  concurs. 
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PUTNAM  V.  LINCOLN  SAFE-DEPOSIT  CO.  et  aL 

(Supreme  CJourt,  Special  Term,  Onondaga  County.    February,  1906.) 

1.  Tbubts— Failttre  to  Invest  Trust  Fund— Liabilitt  op  Benefioiabt. 

Where,  after  the  death  of  a  testamentary  tmstee  and  his  beneficiary, 
securities  constituting  part  of  the  trust  estate,  some  of  them  naming  the 
beneficiary  as  the  payee,  and  others  being  payable  to  the  trustee  or  to 
bearer,  were  found  In  a  safety-deposit  box,  which  had  been  rented  in  the 
names  of  the  trustee  and  beneficiary,  the  failure  of  the  trustee  to  convert 
some  of  the  securities  which  were  not  lawful  Investments  for  trust 
funds  into  lawful  investments,  while  it  might  render  the  estate  of  the 
trustee  liable,  did  not  render  the  estate  of  the  beneficiary  liable,  where 
she  had  never  had  possession  or  control  of  the  securities,  so  that  she 
could  not  be  held  as  a  trustee  de  son  tort. 

2.  Same— Propeett  Constituting  Trust  Fund— Presumption. 

Where  there  were  found  In  a  safety-deposit  box  securities  constituting 
part  of  a  trust  estate  and  other  securities  standing  in  the  name  of  the 
beneficiary,  which  had  been  received  on  the  surrender  of  a  transfer  of 
certain  original  certificates  that  had  stood  In  the  name  of  the  beneficiary, 
which  she  had  indorsed  and  surrendered  after  their  receipt,  the  presump- 
tion is  that  the  trustee  continued  in  possession  of  the  new  securities, 
and  that  they  constituted  a  part  of  the  trust  estate. 

8.  lilMITATION  OF  ACTIONS— COMPUTATION— EXISTENCE  OF  TRUST. 

In  an  action  by  a  remainderman  against  the  personal  representatives 
of  a  trustee  and  beneficiary  for  an  accounting  and  to  enforce  a  liability 
against  the  estate  of  the  beneficiary  as  a  trustee,  where  It  appeared  that 
certain  securities  had  stood  in  the  name  of  the  beneficiary,  and  were  in- 
dorsed and  sold  by  her,  checks  to  her  order  being  given  in  payment,  and  it 
does  not  appear  how  she  disposed  of  the  money,  she,  not  having  been  a 
party  to  the  decree  adjudicating  a  trust,  is  presumed  to  hold  the  fund 
as  trustee;  so  that  the  statute  of  limitations  did  not  commence  to  run 
in  her  favor  until  her  death,  when  the  remaindermen  became  entitled 
to  the  possession  of  the  estate. 

i.  Same. 

Where  a  testator  owned  shares  of  stock  in  a  corporation  organized 
under  the  laws  of  a  foreign  state,  the  laws  of  which  provided  that  corpo- 
rate stock  should  be  treated  as  real  estate,  or  might  be  transferred  as 
personalty,  and  required  that  a  will  conveying  real  estate  should  be  at- 
tested by  three  witnesses,  while  the  testator's  will  creating  a  trust  in  the 
shares  of  stock  in  question  was  attested  by  only  two  witnesses,  and  the 
stock  was  administered  on  and  distributed  to  the  heirs  and  next  of  kin 
of  the  testator,  the  beneficiary  of  the  trust  having  received  a  part  of  the 
stock  in  hostility  to  the  trust,  the  statute  of  limitations  commenced  to 
run  immediately  as  against  remaindermen. 

6.  Trusts— Property  Belongino  to  Trust  Fund— Presumption. 

Where  there  were  found  In  a  safety-deposit  box  which  had  been 
rented  by  a  testamentary  trustee  and  his  beneficiary  securities  constitut- 
ing a  part  of  the  trust  estate,  and  certificates  representing  shares  not 
received  from  the  testator's  estate  standing  in  the  name  of  the  beneficiary, 
not  shown  to  have  been  bought  with  trust  funds,  the  certificates  are  not 
presumed  to  have  been  part  of  the  trust  estate,  though  purchased  with 
checks  on  a  Joint  bank  account  standing  In  the  name  of  the  trustee  and 
beneficiary,  in  which  were  deposited  the  proceeds  of  sale  of  certain 
trust  securities. 

61  Same— Declaration  by  Trustee. 

Certificates  of  stock  purchased  with  the  personal  funds  of  the  trustee, 
and  transferred  to  the  beneficiary,  and  declared  by  the  ti'ustee  in  writing 
before  his  death  to  have  been  a  part  of  the  trust  fund,  will  be  deemed  a 
part  thereof  and  distributed  accordingly. 
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7.  Same— Constructive  Trust. 

Where  payments  were  made  from  a  Joint  bank  account  of  a  trustee 
and  beneficiary  for  the  improvement  of  the  real  estate  of  the  beneficiary, 
the  beneficiary  will  not  be  chargeable  as  a  trustee  de  son  tort  for  the 
benefit  of  the  remaindermen  for  the  amount  so  expended. 

8.  JuDGMENiv— Merger  of  Cause  of  Action— Promissory  Note. 

Where  a  beneficiary  gave  her  note  to  the  trustee  for  an  amount  less 
than  that  for  which  she  was  liable  to  the  trustee,  it  is  presumed  that  It 
was  given  as  a  settlement  of  a  part  of  the  liability,  and  a  recovery  on 
the  note  in  addition  to  the  liability  found  will  not  be  authorized. 

Action  by  Robert  M.  S.  Putnam  against  the  Lincoln  Safe-Deposit 
Company  and  others.    Judgment  for  plaintiff. 
See  80  N.  Y.  Supp.  961. 

Stickney,  Maclay  &  McBurney  (M.  Edward  Kelley,  of  counsel),  for 
plaintiff. 

Corliss  Sheldon,  for  Israel  Putnam,  and  in  person  as  administrator 
of  John  R.  Putnam,  deceased. 

Duer,  Strong  &  Whitehead  (Nash  Rockwood  and  Edgar  T.  Brackett, 
of  counsel),  for  defendant  John  Risley  Putnam. 

Harry  P.  Pendrick,  in  person  as  administrator  with  the  will  annexed 
of  Mary  S.  Putnam,  deceased. 

Samuel  Hoff,  for  Lincoln  Safe-Deposit  Company. 

H.  T.  KELLOGG,  J.  By  the  will  of  Robert  M.  Shoemaker,  of  Cin- 
cinnati, Ohio,  who  died  in  the  year  1886,  there  was  bequeathed  to  John 
R.  Putnam,  as  trustee,  a  substantial  portion  of  his  estate,  to  have  and  to 
hold  the  same  to  the  use  of  Mary  Steiner  Putnam  for  life,  and  to  pay 
over  the  same  to  her  children  upon  her  decease.  Mary  Steiner  Put- 
nam was  the  daughter  of  the  testator  and  the  wife  of  John  R.  Putnam, 
the  trustee.  In  fulfillment  of  this  bequest,  securities  of  the  par  value  of 
more  than  $175,000  were,  in  the  years  1887  and  1888,  delivered  over 
to  John  R.  Putnam  by  the  Shoemaker  executors.  John  R.  Putnam 
died  in  the  year  1899.  In  June  of  the  following  year  one  of  the  Put- 
nam children  brought  this  action  to  have  all  trust  securities  paid  over 
to  a  substituted  trustee,  and  for  an  accounting  against  the  trustee's 
estate,  and  against  Mary  Steiner  Putnam,  the  lifetaker,  because  of 
certain  facts  relating  to  the  management  and  use  of  the  trust  property. 
Subsequently,  on  September  30,  1900,  Mary  Steiner  Putnam  died,  leav- 
ing three  children,  Robert  M.  S.  Putnam,  this  plaintiff,  Israel  Putnam, 
and  John  R.  Putnam,  and  bequeathing  by  her  last  will  to  Israel  Put- 
nam all  of  her  estate.  By  a  supplemental  summons,  issued  in  1900, 
this  action  was  continued  against  her  estate,  and  by  the  supplemental 
complaint  then  served  it  was  demanded  that  the  trust  estate  be  divided 
among  her  three  children  equally,  and  that  an  accounting  be  had.  An 
interlocutory  judgment  followed,  decreeing  that,  by  the  terms  of  the 
Shoemaker  will,  John  R.  Putnam  was  constituted  trustee  of  the  prop- 
erty in  question,  to  hold  for  Mary  Steiner  Putnam  for  life,  and  upon 
her  death  to  pay  over  the  same  to  her  children,  who,  because  of  the  death 
of  the  trustee  and  lifetaker,  were  then  entitled  to  the  same  in  equal 
shares,  and  ordering  a  reference  to  state  the  accounts  of  the  parties. 
This  judgment  was  affirmed.     Subsequently,  an  accounting  was  had 
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before  a  referee,  as  provided  in  the  interlocutory  judgment.  The  ref- 
eree's report  was  confirmed  at  Special  Term,  and  final  judgment  entered, 
decreeing  a  division  of  the  trust  property  on  hand,  declaring  certain  se- 
curities in  the  possession  of  the  estate  of  Mary  Steiner  Putnam  to  be  sub- 
ject to  the  trust,  and  further  adjudicating  a  liability  on  the  part  of  the  es- 
tate of  both  John  R.  Putnam  and  Mary  Steiner  Putnam  to  pay  ovf.r  moneys 
to  the  persons  now  entitled  to  the  trust  estate,  because  of  dealings  had 
with  the  trust  funds  by  the  said  trustee  and  the  said  lifetaker.  Upon 
appeal  this  judgment  was  reversed,  on  the  ground  of  errors  committed 
by  the  referee  upon  the  accounting,  in  admitting  certain  evidence 
declared  to  be  incompetent.  This  accounting  was  thereupon  had  at 
Special  Term. 

It  was  proven  upon  the  trial  that  of  the  original  securities  (not  in- 
cluding Augusta  Factory,  Sibley  Manufacturing  Company,  and  Langley 
Manufacturinfy  Company  stock,  par  value  $17,500  to  be  considered  here- 
after), amountine  to  $176,490.75  par  value,  delivered  over  to  John  R. 
Putnam  by  the  Shoemaker  executors,  there  were  in  his  possession  at  the 
time  of  his  death  original  securities  of  the  par  value  of  $76,200  only. 
There  were  missing,  therefore,  old  securities  of  the  par  value  of  $100,- 
290.75.  No  new  securities  taken  out  in  the  name  of  John  R.  Putnam 
as  trustee  have  been  discovered.  For  any  deficit  in  the  trust  fund,  the 
estate  of  John  R.  Putnam  is  of  course  responsible.  It  is  not,  however, 
the  sole  purpose  of  this  litigation  to  charge  the  estate  of  John  R.  Put- 
nam with  such  liability.  The  plaintiflf  seeks  herein  to  trace  the  missing 
securities  to  Mary  Steiner  Putnam,  the  lifetaker,  and  to  recover  from 
her  estate  either  certain  specific  property  and  securities,  as  the  product 
of  the  missing  securities,  or  otherwise  to  fasten  upon  her  liability  for 
the  devastavit. 

It  can  hardly  be  doubted  that  the  original  securitjies,  amounting,  as  be- 
fore stated,  to  $76,200  par  value,  in  the  possession  of  John  R.  Putnam, 
trustee,  at  the  time  of  his  death,  belong  to  the  trust  fund,  and  should 
be  divided  among  the  children  of  Mary  Steiner  Putnam.  In  Septem- 
ber, 1887,  the  executors  of  the  will  of  Robert  M.  Shoemaker  began  to 
make  division  of  the  property  left  by  him  among  the  various  legatees 
entitled  thereto.  During  the  fall  of  that  year  and  during  the  year 
1888,  in  conformity  with  their  plan  of  division,  they  delivered  over  in- 
to the  hands  of  John  R.  Putnam,  trustee,  securities  of  the  Shoemaker 
estate,  consisting  of  stocks,  bonds,  etc.,  of  the  par  value,  as  above  stated, 
of  $176,490.76.  These  securities,  with  twoexceptions,  were  receipted  for 
by  "John  R.  Putnam,  Trustee."  They  were  in  fact  all  actually  re- 
ceived by  John  R.  Putnam,  their  proper  custodian  and  the  person  en- 
titled to  the  legal  estate  therein.  Of  this  amount,  securities  of  the  par 
value  of  $104,600  named  Mrs.  Putnam  as  the  payee  or  the  person  en- 
titled thereto,  upon  the  face  thereof,  when,  for  the  purposes  of  division, 
the  Shoemaker  trustees  had  obtained  new  certificates,  etc.,  in  lieu  of  old 
stock  script,  or  in  the  indorsements  upon  the  back  of  such  securities, 
when  the  identical  securities  were  turned  over.  The  other  securities 
were  made  out  to  bearer  or  John  R.  Putnam,  trustee.  Upon  the  re- 
ceipt of  these  securities  by  John  R.  Putnam,  they  were  placed  in  a 
safety-deposit  box,  rented  of  the  Lincoln  Safe-Deposit  Company  in  the 
name  of  Mary  S.  Putnam  and  John  R.  Putnam.    It  is  in  this  box 
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alone  that  any  of  the  old  Shoemaker  securities  so  paid  over  can  be 
found ;  and  of  these,  as  above  stated,  securities  only  of  the  par  value 
of  $76,200.  Of  this  total,  securities  to  the  par  value  of  $33,300  only, 
belong  to  the  class  of  original  securities,  reading  in  the  name  of  John 
R.  Putnam,  trustee,  or  made  out  to  bearer.  These  securities  undoubted- 
ly belong  to  the  trust  estate,  for  John  R.  Putnam,  as  trustee,  always 
had  the  legal  title  thereto,  and  the  possession  thereof  was  at  all  times 
solely  in  him.  Of  the  remaining  securities  $42,900,  par  value,  all  in 
the  name  of  Mary  S.  Putnam,  there  are  two  classes:  First,  Stock 
certificates  to  the  par  value  of  $30,000  (Cincinnati  Union  Stock  Yards, 
Merchants'  National  Bank  of  Middletown,  First  National  Bank  of 
Jacksonville,  Commercial  Bank  of  Cincinnati),  which  are  the  identical 
certificates  belonging  to  the  Shoemaker  estate,  originally  delivered  over 
to  John  R.  Putnam.  These  certificates  were  never  in  the  possession  of 
Mary  Steiner  Putnam  nor  in  her  custody,  nor  at  any  time  handled  by 
her,  nor  did  she  at  any  time  by  any  act  whatever  exercise  dominion 
over  them,  or  claim  to  be  the  owner  thereof.  Since  they  have  always 
been  in  the  possession  of  the  trustee,  and  never  have  been  delivered  to 
Mrs.  Putnam,  they  have  at  all  times  been  subject  to  the  terms  of  the 
trust  created  by  the  will  of  Shoemaker,  their  donor.  The  mere  fact  that, 
by  accident,  mistake,  or  otherwise,  the  name  Mary  Steiner  Putnam 
appears  therein  as  the  person  entitled  thereto,  since  she  never  received 
them  or  claimed  them,  cannot  alter  the  fact  that  they  are  trust  prop- 
erty, and  in  equity  belong  to  the  children  of  Mary  Steiner  Putnam, 
upon  whom  the  title  to  the  trust  securities  has  now  been  cast.  In  ref- 
erence to  these  particular  securities,  Mary  Steiner  Putnam  never  at 
any  time  owed  any  active  trust  duty.  As  to  them,  since  she  never 
handled  them  or  dealt  with  them  in  anywise  whatever,  she  was  not  a 
trustee  de  son  tort,  responsible  for  neglect.  The  failure  of  John  R. 
Putnam,  trustee,  therefore,  to  dispose  of  the  stock  of  the  First  National 
Bank  of  Jacksonville  and  of  the  stock  of  the  Commercial  Bank  of 
Cincinnati,  an  unlawful  detention  by  him  of  investments  in  foreign  cor- 
porations, by  which  $6,500  has  been  lost  to  the  estate,  in  no  wise  created 
a  liability  upon  the  part  of  Mary  Steiner  Putnam,  although  for  his  own 
negligence  in  respect  thereto  his  estate  is  plainly  chargeable.  Second. 
Belongring  to  the  second  class  are  securities  made  out  in  the  name  of 
Mary  S.  Putnam,  amounting  to  $12,900,  par  value,  which  are  not  the 
identical  securities  originally  paid  over  by  the  Shoemaker  executors. 
They  consist  of  stock  certificates  in  various  companies,  exchanged  for 
the  original  stock  in  the  same  companies ;  the  exchanges  being  made 
for  formal  reasons  of  convenience,  upon  the  surrender  or  transfer  by 
Mary  Steiner  Putnam,  of  the  original  certificates.  Upon  the  sur- 
render and  transfer  of  these  certificates,  since  they  read  in  her  name, 
the  same  must  have  come,  momentarily,  at  least,  into  the  custody  of 
Mary  Steiner  Putnam  for  indorsement,  who  thereby  exercised  dominion 
over  them.  Nevertheless,  the  new  certificates,  when  received,  were  giv- 
en oven  to  John  R.  Putnam,  and  were  placed  in  the  safety-deposit  box. 
It  might  be  said,  perhaps,  that  this  box,  being  in  the  name  of  both  the 
Putnams,  the  contents  thereof  were  possessed  by  both,  and  that,  there- 
fore, the  return  of  these  certificates  to  this  box  does  not  signify  a  re- 
turn to  the  possession  of  the  trustee.    Nevertheless,  when  the  securities. 
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of  which  these  are  the  substitute,  were  originally  delivered,  they  were 
delivered  to  the  trustee  and  received  by  the  trustee.  By  depositing  them 
in  a  box,  although  rented  in  the  name  of  another  person  with  himself, 
he  did  not  part  with  their  possession,  nor  possess  another  person  there- 
with. He  still  retained  possession,  and  sole  possession,  as  it  was  his 
duty  to  do.  When  the  new  certificates  were  taken  out  and  again  placed 
in  tfie  safety-deposit  box,  presumptively,  they  were  placed  there  to  be 
held  as  the  originals  were — ^in  the  sole  possession  of  John  R.  Putnam, 
trustee.  Therefore,  it  seems  plain  that  the  original  securities  found 
in  the  safety-deposit  box  at  the  death  of  John  R.  Putnam,  amounting 
to  $76,200,  par  value,  belonged,  all  of  them,  to  the  trust  fund  under 
the  Shoemaker  will. 

Of  the  securities  made  out  in  the  name  of  Mary  Steiner  Putnam, 
individually,  and  delivered  over  to  John  R.  Putnam  by  the  Shoemaker 
executors,  amounting  in  all  to  $104,600,  par  value,  there  have  been 
found,  therefore,  in  the  safety-deposit  box  or  elsewhere,  securities  of 
the  par  value  of  $42,900  only,  leaving  $61,700  of  securities  running  to 
Mary  Steiner  Putnam,  individually,  as  missing.  As  disclosed  by  the 
evidence,  all  these  securities  have  been  sold.  With  two  exceptions 
they  were  sold  in  the  years  1887,  1888,  and  1889.  The  Adams  Express 
Company  stock  and  the  Dayton  &  Union  Railway  bonds,  both  belong- 
ing to  tills  class  of  securities,  were  sold;  the  former  in  February, 
1892,  for  $8,400,  and  the  latter  in  July,  1896,  for  $6,660.  In  some 
instances  the  evidence  does  not  disclose  the  price  at  which  these 
securities  were  sold,  although  in  a  majority  of  cases  it  does;  but, 
taking  the  actual  purchase  price  in  those  cases  where  it  is  given, 
and  me  market  value  or  par  value  in  those  cases  where  the  purchase 
price  is  not  given,  we  find  that  the  total  of  these  sales  realized  $68,410. 
All  of  these  securities  were  sold  upon  the  personal  indorsement  of 
Mary  Steiner  Putnam.  In  many  instances  it  was  shown  that  the 
checks  given  in  payment  for  these  purchases  were  in  fact  payable  to 
Mary  Steiner  Putnam.  Since  all  these  securities  were  in  the  name  of 
Mary  Steiner  Putnam,  and  were  transferred  upon  her  indorsement, 
it  is  a  fair  presumption  that  all  the  checks  so  received  were  payable 
to  her  individually.  With  the  receipt  of  these  checks  by  Mary  Steiner 
Putnam,  the  record  in  this  case  abruptly  adandons  further  search, 
and  we  are  left  without  further  proof  showing  the  disposition  of  this 
fund  by  Mary  Steiner  Putnam.  It  has  not  been  shown  that  she  col- 
lected upon  these  checks.  Frequently  she  did.  It  has  not  been  shown 
where,  if  anywhere,  she  deposited  the  money  received  upon  these 
checks.  It  has  not  been  shown  what  has  been  done  with  this  money 
by  her;  whether  she  retained  it  and  used  it;  whether  she  invested 
it;  whether,  if  invested,  she  invested  it  for  herself  in  her  own  name, 
or  invested  it  for  the  estate,  or  whether  she  paid  it  over  to  the  legal 
possessor  thereof,  and  to  the  person  entitled  to  the  legal  estate  therein, 
to  wit,  the  trustee,  John  R.  Putnam.  We  know  only  the  simple  fact 
that  Mary  Steiner  Putnam,  received,  as  proceeds  of  sales  of  trust 
securities  which  were  in  her  name,  the  sum  of  $68,410,  that  these 
moneys  were  paid  to  her  individually ;  and  upon  these  facts,  and  such 
presumptions  and  inferences  as  may  arise  therefrom,  must  our  conclu- 
sions be  based.     The  plaintiff  is  content  with  this  record.     Having 
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proven  this  fund  into  the  hands  of  Mary  Steiner  Putnam,  he  asserts 
that  the  burden  is  upon  her  representatives  to  explain  its  disposition; 
otherwise,  that  her  estate  is  liable  for  the  return  of  these  moneys. 

With  the  exception  of  the  Dayton  and  Union  Railway  bonds,  sold 
in  July,  1896,  for  $6,660,  these  moneys  were  received  by  Mary  Steiner 
Putnam  more  than  six  years  prior  to  the  beginning  of  this  action ;  and, 
with  the  further  exception  of  the  Adams  Express  stock,  sold  in  Febru- 
ary, 1892,  for  $8,400,  these  moneys  were  received  by  Mary  Steiner 
Putnam  more  than  ten  years  prior  to  the  beginning  of  this  action. 

It  is  claimed  by  the  representative  of  Mary  Steiner  Putnam,  in  case 
the  receipt  of  this  money  establishes  liability  on  the  part  of  their  de- 
cedent, that  the  claim  is  barred  by  the  statute  of  limitations.  The 
statute  does  not  begin  to  run  against  a  trustee  of  an  actual,  express, 
subsisting  trust  until  open  repudiation  of  the  trust.  Yet,  in  the  case 
of  a  trustee  ex  maleficio,  the  statute  runs  from  the  time  that  the  wrong 
was  committed.  Decouche  v.  Savetier,  3  Johns.  Ch.  190;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  90;  Lammer  v.  Stoddard,  103  N.  Y.  672,  9 
N.  E.  328 ;  Price  v.  Mulford,  107  N.  Y.  303,  14  N.  E.  298 ;  Mills  v. 
Mills,  115  N.  Y.  80,  21  N.  E.  714;  Wood  v.  Young,  141  N.  Y.  211, 
36  N.  E.  193;  Ludington  v.  Thomson,  153  N.  Y.  499,  47  N.  E.  903; 
Wood  V.  Supervisors  of  Monroe  County,  50  Hun,  1,  2  N.  Y.  Supp. 
369 ;  Brown  v.  Brown,  83  Hun,  160,  31  N.  Y.  Supp.  660 ;  Perry, 
Trusts,  §  865.  Thus  one  who  wrongfully  bprrows  money  upon  for- 
bidden and  worthless  securities  is  a  trustee  ex  maleficio,  protected 
bv  the  statute  in  six  years.  Lammer  v.  Stoddard,  supra.  The  pur- 
chase with  trust  moneys  by  a  county  treasurer  of  worthless  securities 
from  his  own  firm  creates  a  constructive  trust  on  the  part  of  his  partner, 
which  may  not  be  enforced  after  six  years.  Price  v.  Mulford,  supra. 
Six  years  protects  a  grantee  of  land,  the  deed  being  really  a  mort- 
gage, who  upon  a  sale  thereof  collects  a  large  surplus  over  his  debt, 
which  he  fails  to  pay  over.  It  runs  from  the  time  he  collects,  although 
no  demand  is  made.  Mills  v.  Mills,  supra.  An  agent  who  collects 
life  insurance  for  another  is  a  trustee  from  the  time  of  its  receipt, 
and  the  statute  runs  in  six  years.  Wood  v.  Young,  supra.  A  county 
treasurer  who  diverts  town  funds  in  his  hands  for  the  benefit  of  a 
county  is  an  express  trustee,  and  the  statute  does  not  run.  But^'against 
the  county,  which  has  received  the  money  wrongfully,  it  runs  in  six 
years.  Wood  v.  Supervisors  of  Monroe  County,  supra.  Thus  we  have 
cases,  not  only  where  the  money  was  rightfully  received  and  wrongfully 
detained,  but  cases  where  the  receipt  of  the  money  in  itself  was  a  wrong; 
and  in  each  class  of  cases  the  trust  implied  by  law  was  held  not  to  sus- 
pend the  operation  of  the  statute.  If,  therefore,  Mary  Steiner  Putnam 
had  been  a  stranger  to  this  title,  if  she  had  received  the  money  in  de- 
fiance of  the  trust,  or  had  retained  it  adversely  to  the  trust,  she  would 
plainly  have  been  a  trustee  ex  maleficio  j  and  within  the  authority  of 
these  cases  the  statute  would  have  run  in  her  favor  before  the  com- 
mencement of  this  action. 

Nor  is  it  any  answer  to  say  that  the  trustee  might  have  been  barred 
after  six  years,  but  that  the  cestui  que  trust,  not  then  being  entitled  to 
possession,  would  not  have  been.  In  a  suit  to  recover  converted 
securities  or  moneys  of  the  estate,  the  trustee  would  have  represented 
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every  legal  and  equitable  interest.  Matter  of  Straut,  126  N.  Y  '201, 
27  N.  E.  259.  Because  of  such  conversion,  only  one  cause  of  action 
would  have  arisen ;  not  one  in  favor  of  the  trustee  while  trustee,  and 
another  in  favor  of  remaindermen  when  the  trust  expired,  but  one  and 
one  only,  and  that  immediately  upon  the  commission  of  the  wrong, 
in  the  trustee's  favor,  representing  all  interests,  legal  or  equitable, 
and  never  in  favor  of  any  other  person  apart  from  him. 

There  are  no  limitations,  except  as  contained  in  the  Code  of  Civil 
Procedure,  and  all  such  limitations  are  fixed  and  arbitrary.  When  a 
cause  of  action  arises,  the  statute  begins  to  run,  and,  within  the  time 
fixed,  action  is  barred.  Gilmore  v.  Ham,  142  N.  Y.  1-6,  36  N.  E. 
826,  40  Am.  St.  Rep.  554.  A  suit  for  conversion  against  Mrs.  Putnam, 
as  such  stranger,  would  have  been  barred  in  six  years;  and  the  bar 
would  have  operated  against  remaindermen  as  represented  by  the 
trustee.    Bennett  v.  Garlock,  79  N.  Y.  302,  35  Am.  Rep.  517. 

There  is,  however,  a  trust  known  to  the  law  which  is  not  strictly  an 
express  trust,  nor  yet  merely  a  trust  ex  maleficio,  which  requires 
merely  and  only  immediate  restitution  of  trust  property  taken.  I  speak 
of  a  trust  whose  incumbent  is  sometimes  called  a  trustee  de  son  tort. 
In  that  such  a  trustee  may  at  any  time  be  dispossessed  because  of  his 
wrong,  and  made  to  restore  what  he  has  received  on  proof  of  that 
wrong,  he  is  akin  to  a  trustee  ex  malificio,  just  spoken  of.  But  he  is 
more.  Instead  of  repudiating  him  and  his  acts,  charging  him  because 
of  his  original  wrong,  those  beneficially  interested  elect  to  treat  him 
as  the  actual,  rightful  trustee,  and  to  hold  him  to  the  active  duties  and 
liabilities  of  a  trustee  of  an  express  trust.  In  order  to  create  such  a 
trust,,  assent  on  the  part  of  the  trustee,  express  or  implied,  and  volun- 
tary assumption  of  trust  duties  would  seem  to  be  necessary.  Perry, 
Trusts,  §§  245,  265.  Such  a  trustee  might,  perhaps,  better  be  termed 
a  trustee  in  fact ;  for  his  duties  are  not  to  repair  a  wrong,  but  to  conduct 
a  trust. 

There  are  very  few  cases  in  this  state  where  the  doctrine  of  trustees 
<le  son  tort  has  been  discussed.  There  is,  however,  a  very  interesting 
exposition  of  this  subject,  although  apparently  foreign  to  the  matters 
in  controversy,  to  be  found  in  an  opinion  of  Commissioner  Dwight  in 
Easterly  v.  Barber,  65  N.  Y.  252.  The  learned  judge  sums  up  the  dis- 
cussion with  these  words : 

"A  person  having  voluntarily  assumed  the  character  of  trustee  shall  not 
be  permitted  to  deny  either  as  to  his  co-trustees  or  the  ce'stui  que  trust 
that  he  held  that  character,  or  to  disallow  his  acts  done  In  that  capacity." 

A  case  is  cited  by  him  from  the  English  reports  (Rackham  v. 
Siddall,  16  Simons,  297),  where  one  acting  as  a  trustee  sold  property, 
and  paid  over  the  proceeds  to  the  life  tenant.  It  was  held  that  she 
could  not  plead  the  statute  of  limitations,  because  her  situation  was, 
in  effect,  that  of  a  trustee  of  an  express  trust.  "If  she  had  by  writing 
declared  herself  to  be  a  trustee,  the  trust  in  her  could  not  have  been 
otherwise  than  express,  and  her  conduct  is  equivalent  to  her  written 
declaration." 

That  a  trustee  de  son  tort  may  not  plead  the  statute  finds  some 
countenance  in  Mills  v.  Mills,  supra.    There  Judge  Earl  says : 
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"The  novel  claim  is  made  on  behalf  of  the  plaintiff  that  the  defendant  may- 
be held  as  executor  de  son  tort  of  his  brother's  estate,  and  hence  the  statute- 
of  limitations  must  be  applied  as  if  he  were  rightfully  and  actually  executor 
with  his  brother's  estate  in  his  hands." 

Judge  Earl  answers  the  claim  by  pointing  out,  not  that  the  rule  of 
law  is  otherwise,  but  that  in  the  particular  case  the  defendant  was  not 
such  executor. 

The  principle  therefore  is  one  of  estoppel.  Those  beneficially  in- 
terested  may  elect  to  treat  a  person  receiving  money  belonging  to  a 
trust  as  a  wrongdoer,  or  they  may  treat  him  as  the  actual  trustee  of  an 
express  trust,  whose  breach  of  duty  is  a  failure  to  pay  over  when  the 
trust  is  terminated,  at  which  time  the  cause  of  action  accrues.  .  If  Mrs* 
Putnam  was  such  a  trustee,  the  remaindermen  had  a  cause  of  action 
arising  at  the  end  of  her  life,  when  her  life  use  ceased.  An  executor,, 
although  trustee,  may  pay  over  to  a  lifetaker  all  trust  securities,  upon 
taking  a  bond  for  the  protection  of  the  remaindermen.  Smith  v. 
Van  Ostrand,  64  N.  Y.  278.  If  an  insufficient  or  illegal  bond  be  taken^ 
the  remaindermen  may  recover  of  the  life  tenant  the  property  so  made 
over,  and  the  statute  is  no  bar.  Lee  v.  Horton,  104  N.  Y.  538,  11 
>}.  E.  61.    In  the  case  cited,  the  court  said : 

"Neither  could  Horton  [the  lifetaker]  acquire  any  title  to  such  moneys  by 
by  agreement  with  the  plaintiffs.  All  of  the  parties  dealt  with  the  fund 
knowing  It  to  be  the  subject  of  a  trust,  and  incapable  of  alienation,  and  that 
Its  trust  character  followed  it  into  the  hands  of  any  person  receiving  it 
with  knowledge  of  the  facts." 

In  that  case  the  trust  was  recognized  by  the  giving  of  a  bond,  though 
it  was  insufficient  and  illegal. 

In  Gilbert  v.  Taylor,  148  N.  Y.  298,  42  N.  E.  713,  a  fund  of  $10,000 
was  given  to  executors  for  D.  for  life,  and  after  her  death  to  testator's^ 
sister,  the  plaintiflF.  The  executors  paid  the  whole  amount  to  residuary 
legatees.  These  legatees  paid  the  lifetaker  her  annual  use.  It  was 
held  that  the  statute  did  not  apply  to  bar  remaindermen.  "When  the 
legacy  became  payable  by  the  terms  of  the  will,  the  plaintiff's  cause  of 
action  arose."  In  that  case,  the  trust  was  recognized  by  the  payments 
to  the  life  tenant  of  the  annual  profits  of  the  fund. 

These  cases  do  not  define  the  grounds  of  decision.  The  broad  but  un- 
explained assertion  is  made  that  the  causes  of  action  did  not  accrue  until 
the  remaindermen  were  entitled  to  possession.  This  is  susceptible  of  a 
double  meaning.  First.  It  may  mean  that  the  intermediate  disability 
to  sue  on  the  part  of  remaindermen  postpones  the  right  of  action  until 
the  right  to  possession  accrues.  But,  under  other  authorities,  this  cannot 
be  true;  because,  as  pointed  out,  a  wrong  done  to  the  fund  is  im- 
mediately  actionable  at  the  suit  of  the  trustee,  and,  if  he  is  barred  by 
lapse  of  time,  so  are  the  remaindermen.  Second.  It  may  mean  that  the 
fund  taker's  possession  in  such  cases  is  of  such  a  character  that  he  is,  in 
effect,  a  trustee  of  an  express  trust,  whose  fiduciary  character  when  as- 
serted may  not  be  denied.  As  such  his  duty  it  to  pay  over  at  the  end  of 
his  term,  not  before ;  a  time  simultaneous  with  the  termination  of  the 
particular  estate  and  the  beginning  of  the  term  in  remainder.  Hence,, 
there  is  no  breach  of  duty  until  then,  and  therefore,  as  asserted,  no  cause 
of  action  until  the  remaindermen  are  entitled  to  possession.    This  must 
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he  the  true  meaning  of  these  decisions.  Otherwise,  they  are  out  of 
tune  with  other  holdings.  In  the  cases  cited  there  was  an  express  rec- 
ognition of  the  trust  by  those  taJdng.  Where  the  taker  is  a  stranger 
to  the  title,  without  such  proof  his  taking  is  evidently  hostile,  and  he 
cannot  be  a  trustee  with  the  attributes  of  an  express  trustee.  But, 
-where  a  life  tenant  is  the  person  taking,  he  is  one  who  has  an  equitable 
title  in  the  fund.  There  being  no  proof  to  the  contrary,  it  is  fair  to 
presume  that  his  taking,  which  is  only  technically  wrong,  is  for  the  en- 
joyment of  his  limited  title.  Presumably,  a  life  tenant  takes  as  life 
tenant,  which  is  equivalent  to  saying  that  he  does  not  thereby  intend 
to  appropriate  the  equitable  fee,  but  holds  the  fund,  in  accordance  with 
the  title  conferred,  for  himself  for  life,  and  for  those  in  remainder  after 
liim.  Without  proof,  therefore,  of  a  contrary  purpose  in  taking,  a 
life  tenant  who  possesses  himself  with  the  pnncipal  fund  does  so  in 
recognition  of  the  title  conveyed,  and  is  himself  a  trustee,  having  the 
character  of  a  trustee  of  an  express  trust,  in  whose  favor  the  statute  of 
limitations  does  not  run.  This  I  take  to  be  a  correct  proposition  under 
the  authorities. 

Mary  Steiner  Putnam  knew  that  her  father's  will  created  a  trust. 
She  was  a  party  to  a  decree  of  the  Ohio  courts,  rendered  in  the  year 
1887,  which  so  adjudicated.  She  was  the  lifetaker,  wife  of  the  trustee, 
and  those  taking  in  remainder  were  her  children.  We  know  that  she 
received  a  trust  fund  amounting  to  $61,700.  It  has  not  been  shown 
that  she  has  dispossessed  herself  of  this  fund.  It  must  be  presumed 
that  she  retained  it,  and  that  it  is  on  hand.  Under  the  authorities 
cited,  the  facts  must  be  implied  that  she  retained  it  for  the  purposes  of 
the  trust,  to  do  with  it  what  was  right,  to  carry  out  the  provisions  of 
a  will  under  which  she  herself  had  a  life  use,  to  enjoy  that  use,  and  to 
pay  over  the  principal  to  her  children  at  her  death.  She  was,  in  effect, 
the  trustee  of  an  actual  subsisting  trust,  and  her  representatives  may 
not  set  up  the  statute  of  limitations.  Her  estate  is  liable  for  the  re- 
turn of  this  fund. 

In  speaking  of  the  securities  turned  over  by  the  executors  of.  Robert 
Shoemaker  to  John  R,  Putnam,  of  securities  found  in  the  safety-de- 
posit box  at  the  time  of  the  death  of  John  R.  Putnam,  and  of  securities 
taken  out  in  the  name  of  Mrs.  Putnam  and  sold  by  her,  mention  has 
not  been  made  in  the  above  discussion  of  three  classes  of  securities, 
namely :  40  shares  in  the  Augusta  Factory,  of  the  par  value  of  $1,000 ; 
115  shares  in  the  Sibley  Manufacturing  Company,  of  the  par  value 
of  $11,600 ;  20  shares  in  the  Langley  Manufacturing  Company,  of  the 
par  value  of  $2,000.  All  these  securities  belonged  to  Robert  M.  Shoe- 
maker at  the  time  of  his  death. 

The  Augusta  Factory  and  the  Sibley  Manufacturing  Company  were 
corporations  organized  under  the  laws  of  the  state  of  Georgia;  their 
places  of  business  and  principal  offices  being  in  that  state.  By  the  laws 
of  that  state,  stocks  representing  shares  in  mining  and  manufacturing 
companies,  whose  principal  investments  are  in  realty  and  machinery 
attached  thereto,  are  deemed  to  be  real  estate.  Rev.  Code,  §  2237.  This 
section,  as  amended  in  1883  (Laws  1882-83,  p.  56),  further  provided 
that  stock,  representing  shares  in  manufacturing  companies,  may  be 
transferred  from  one  person  to  another,  for  any  purpose  whatsoever,  by 
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the  same  means  as  are  or  may  be  allowed  by  law  for  the  transfer  of 
personal  property.  The  law  of  Georgia  requires  three  witnesses  to  a 
will.  There  were  but  two  to  the  Shoemaker  will.  As  an  original 
proposition,  it  might  be  (since  such  property,  although  real  estate, 
could  be  transferred  in  the  same  manner  as  personal  property)  that 
under  these  provisions  the  will  of  Robert  Shoemaker,  although  hav- 
ing only  two  witnesses,  was  sufficient  to  devolve  title  to  such  stock 
upon  his  legatees.  It  does  not  seem  to  me,  however,  that  this  is  now 
an  open  question.  On  the  1st  day  of  April,  1887,  Michael  M.  Shoe- 
maker and  Robert  H.  Shoemaker,  who  were  executors  of  the  will  of 
Robert  M.  Shoemaker,  petitioned  the  court  of  ordinary  of  Richmond 
county,  Ga.,  for  letters  of  administration  upon  the  estate  of  Robert  M. 
Shoemaker,  setting  forth  in  their  petition  that  at  the  time  of  his  death 
he  was  the  owner  of  the  above-mentioned  stock,  and  that,  the  same 
being  real  estate,  his  will  did  not  operate  to  pass  title  thereto.  On  May 
6,  1887,  letters  of  administration  were  accordingly  issued  to  the  said 
persons  out  of  the  said  court.  On  the  9th  day  of  November,  1887, 
the  said  persons  as  administrators  again  petitioned  the  said  court, 
setting  forth  the  ownership  by  their  decedent  of  the  said  stock,  that 
the  same  was  real  estate,  that  the  will  of  their  decedent,  being  executed 
by  two  witnesses  only,  was  not  sufficient  to  pass  title  thereto,  and  pray- 
ing that  commissioners  be  appointed  to  distribute  and  divide  the  same 
among  the  next  of  kin  and  heirs  of  Robert  M.  Shoemaker.  John  R. 
Putnam,  as  trustee  under  the  will  of  Robert  M.  Shoemaker,  acknowl- 
edged in  writing  due  and  legal  service  of  such  application,  and  waived 
all  further  notice.  Commissioners  were  accordingly  appointed,  who 
thereupon  made  division  of  said  stock,  awarding  to  Mary  Steiner 
Putnam  20  shares  of  the  Augusta  Factory  stock  and  100  shares  of 
the  Sibley  Manufacturing  Company  stock.  It  was  thereupon  ordered 
that  the  administrators  distribute  the  stock  in  accordance  with  this 
division.  On  March  5,  1888,  Mary  Steiner  Putnam  individually  re- 
ceipted to  the  administrators  of  Robert  M.  Shoemaker  for  the  amount 
of  stock  so  divided.  John  R.  Putnam  as  trustee,  in  a  receipt  addressed 
''Estate  of  R.  M.  Shoemaker  to  Mary  S.  Putnam,  Dr.,"  had  previously, 
on  February  27,  1888,  receipted  for  the  same,  and  also  for  20  additional 
shares  of  the  Augusta  Manufacturing  Company  stock.  These  addi- 
tional shares  must  have  been  the  allotment  made  to  another  Shoe- 
maker heir,  which  were  given  up  by  him  upon  the  division.  Upon  these 
proceedings,  John  R.  Putnam,  as  trustee,  represented  the  whole  title^ 
including  the  interest  of  all  the  cestuis  que  trustent.  Between  the  ad- 
ministrators, on  the  one  hand,  claiming  through  intestacy,  and  John  R. 
Putnam,  as  trustee,  representing  those  claiming  under  the  will  a 
one-fifth  interest  in  the  Shoemaker  estate,  on  the  other  hand,  it  was 
then  adjudicated  that  this  stock  passed  by  intestacy  to  the  Shoemaker 
next  of  kin.  This  decision  was  binding  upon  all  the  cestuis  que  trustent 
of  John  R.  Putnam,  trustee.  Matter  of  Estate  of  Straut,  126  N.  Y. 
201,  27  N.  E.  259.  "Executors,  administrators,  assignees,  and  re- 
ceivers all  act  representatively  as  trustees  of  other  persons,  and  yet 
in  actions  brought  by  them  to  recover  trust  property,  or  to  reduce 
trust  property  to  possession,  the  beneficiaries  and  parties  ultimately  en- 
titled to  the  benefit  of  the  property  are  not  necessary  parties.     *     *    * 
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In  such  an  action  they  represent  the  whole  title  and  interest,  and  their 
action,  in  the  absence  of  fraud  or  collusion,  is  binding  upon  the  bene- 
ficiaries. *  *  *  Wherever  a  trustee  may  sue  in  his  own  name  with- 
out joining  the  beneficiaries  of  the  trust,  in  the  absence  of  fraud  or 
collusion,  the  beneficiaries  are  bound  by  the  results  of  the  action." 
Matter  of  Estate  of  Straut,  supra.  In  the  case  cited  it  was  held  that 
trustees  in  an  action  relating  to  their  trust  estate  represented,  not 
only  the  life-takers,  but  also  those  entitled  to  share  in  the  remainder. 
As  to  the  stock  in  the  Langley  Manufacturing  Company,  the  evidence 
is  clear  that,  under  the  laws  of  South  Carolina,  it  was  real  estate, 
and  the  will  of  Robert  Shoemaker  was  not  effective  to  devolve  title 
thereto.  All  of  these  stocks,  except  20  shares  of  the  Augusta  Factory 
stock,  were  sold  by  Mrs.  Putnam  in  the  year  1888.  All  of  these  stocks 
had  been  taken  out  in  her  name.  It  had  been  adjudicated  that  she  was 
the  owner  thereof.  There  is  no  room  for  the  claim  that  she  received 
these  stocks,  sold  them,  or  received  the  proceeds  thereof,  in  recognition 
of  any  trust  duty;  nor  can  she  be  held,  as  to  such  stocks  and  their 
proceeds,  to  have  been  an  actual  trustee  or  a  trustee  de  son  tort. 
Their  receipt  and  their  sale  was  more  than  six  and  more  than  ten 
years  prior  to  the  beginning  of  this  action.  As  she  received  them  and 
sold  them  in  hostility  to  the  trust,  it  is  immaterial  whether  or  not  the 
adjudication  mentioned  was  binding,  for  the  statute  of  limitations  has 
long  ago  outlawed  any  claim  against  her  therefor. 

New  securities  were  found  in  the  safety-deposit  box.  Among  others, 
they  consisted  of  290  shares  of  stock  in  the  Delaware  &  Hudson  Com- 
pany and  78  shares  of  stock  in  the  Central  Railroad  of  New  Jersey. 
These  securities  did  not  belong  to,  and  were  not  received  from,  the 
estate  of  Robert  M.  Shoemaker.  The  stock  certificates  read  in  the  name 
of  Mary  Steiner  Putnam,  individually. 

As  to  the  Delaware  &  Hudson  Company  shares,  it  specifically  appears 
by  the  evidence  that  this  stock  was  bought  with  moneys  belonging  to 
Mary  Steiner  Putnam,  being  the  proceeds  of  an  insurance  loss  on  prop- 
erty belonging  to  her.  As  to  the  shares  in  the  Central  Railroad  of  New 
Jersey,  mentioned,  there  is  no  evidence  to  show  that  they  were  pur- 
chased with  trust  funds.  Soon  after  the  death  of  Robert  M.  Shoe- 
maker, John  R.  Putnam  began  an  account  with  the  First  National  Bank 
of  Saratoga  in  the  name  of  John  R.  Putnam  and  Mary  S.  Putnam. 
In  this  account  deposits  of  the  proceeds  of  sales  of  certain  trust  securi- 
ties were  made.  These  were  securities  which  originally  read  to  John 
R.  Putnam,  trustee,  or  to  bearer.  No  deposits  of  proceeds  of  securi- 
ties sold  which  were  in  the  name  of  Mary  S.  Putnam  have  been  shown. 
Deposits  of  income  received  from  trust  securities  were  also  made  in 
this  account.  So  far  as  this  evidence  discloses,  the  deposits  were 
made  by  John  R.  Putnam,  and  no  deposits  appear  to  have  been  made 
by  Mary  Steiner  Putnam.  Checks  were  frequently  drawn  by  John 
R.  Putnam  upon  this  account  for  various  purposes.  No  checks  drawn 
by  Mary  Steiner  Putnam  have  been  shown  in  evidence.  A  witness 
testified  upon  the  trial  that  he  "thought"  that  Mary  Steiner  Putnam 
checked  upon  this  account;  but  on  cross-examination  he  swears  that 
he  recollects  no  checks  drawn  by  Mary  Steiner  Putnam  upon  this  ac- 
count before  the  death  of  John  R.  Putnam.     Since  Mary  Steiner 
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Putnam  never  deposited  in  this  account  or  checked  upon  it,  she  cannot 
be  presumed  to  have  had  knowledge  of  the  nature  of  the  deposits  there- 
in made.  So  far  as  any  act  of  hers  shown  in  evidence  is  concerned, 
she  was  a  total  stranger  to  this  account  Therefore,  it  cannot  be  cor- 
rectly said  that,  because  private  moneys  and  trust  moneys  were  mixed 
in  this  account,  and  so  intermingled  that  the  nature  of  the  funds  with- 
drawn is  undiscoverable,  the  burden  is  upon  Mary  Steiner  Putnam 
to  disprove  that  securities  in  her  name,  bought  with  checks  upon  the 
joint  account,  did  not  withdraw  trust  moneys.  As  she  was  a  stranger 
to  the  account,  the  presumption  that  all  such  securities  were  bought 
with  other  than  trust  moneys  must  prevail. 

The  fact  that  these  securities  were  found  in  the  safety-deposit  box 
is  no  proof  that  they  belonged  to  the  trust  fund.  Putnam  v.  Lincoln 
Safe-Deposit  Co.,  87  App.  Div.  17,  83  N.  Y.  Supp.  1091.  Conse- 
quently, there  is  no  proof  in  the  case  showing  that  the  stocks  now 
under  consideration  ever  belonged,  in  law  or  in  equity,  to  the  trust 
estate. 

The  remaining  "new  securities"  found  in  the  safety-deposit  box, 
consisting  of  170  shares  in  the  Western  Union  Telegraph  Company  and 
15  shares  in  the  First  National  Bank  of  Saratoga,  stand  upon  a  very 
diflferent  footing.  These  stocks  were  purchased  with  the  personsd 
funds  of  John  R.  Putnam.  These  stocks  named  him  upon  the  face 
thereof  as  the  person  entitled  thereto.  They  are  indorsed  by  him 
with  words  of  sale  and  transfer  for  value  to  Mary  Steiner  Putnam. 
To  pass  title  to  her,  there  must  have  been  either,  first,  an  actual  sale 
for  value,  or,  second,  delivery  of  the  certificates.  Now  it  is  true  that  a 
specific  chattel  may  be  sold  for  value,  and  the  title  thereto  be  trans- 
ferred without  delivery  of  the  thing  or  of  any  paper  selling  it.  It  is 
likewise  true  that  a  stock  certificate  is  a  chose  in  action,  and  that  choses 
in  action  may  be  transferred  orally,  without  delivery  of  any  writing 
evidencing  the  debt.  But  in  such  cases  there  must  be  an  actual  bar- 
gain between  the  parties.  Each  must  engage  therein,  and  the  present 
passing  of  the  title  from  the  one  to  the  other  must  be  stipulated  for. 
By  the  transfer  in  question,  John  R.  Putnam  asserts  that  he  thereby 
sells  for  value.  This  is  not  an  admission  of  a  previous  sale  or  bargain 
therefor.  The  act  of  sale  is  the  instrument  itself.  A  previous  bargain 
with  the  transferee  is  not  necessarily  implied  thereby,  nor  is  the  in- 
ference deducible  that  the  transferror  has  communicated  his  design 
to  the  proposed  purchaser,  who  has  herself  stipulated  for  the  act  there- 
by performed.  So  far  as  the  proof  goes,  the  act  of  transfer  was  one- 
sided, and  there  was  no  bargain  between  the  parties.  It  was  therefore 
not  binding  without  delivery.  Was  there  delivery?  The  certificates 
were  in  the  box  rented  by  both  the  Putnams,  and  containing  the  pos- 
sessions of  both.  Since  both  had  access  to  the  box,  I  think  it  cannot 
be  inferred  that  such  deposit  was  made  by  Mrs.  Putnam,  thus  involv- 
ing a  precedent  act  of  delivery.  It  must  be  inferred,  then,  that  the 
securities  were  placed  in  the  box  by  John  R.  Putnam.  The  requirement 
of  delivery  is  insisted  upon  in  order  that  there  may  be  an  unequivocal* 
and  final  act,  which  makes  an  act  of  transfer  irrevocable.  The  change 
of  possession  must  be  complete.  There  must  be  no  retention  of  do- 
minion over  the  thing  transferred.     The  deposit  in  this  case,  was  a 
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most  equivocal  act,  evidencing  nothing  with  even  reasonable  cer- 
tainty. Since  the  box  of  deposit  was  one  containing  property  of  the 
depositor,  the  deposit  may  have  been  intended  as  a  deposit  for  him- 
self. Dominion  was  retained.  The  depositor  had  access  to  the  box, 
and,  because  it  was  in  part  his  own  box,  he  could  remove  the  thing 
deposited,  asserting  that  it  was  his  own,  which  assertion  no  one  could 
gainsay.  There  was  no  actual  change  of  possession.  It  is  entirely  pos- 
sible that  John:  R.  Putnam,  at  the  time  of  the  transfer,  took  the  certifi- 
cates from  this  very  deposit  box,  indorsed  them,  and  put  them  back 
again.  That  certainly  was  not  tantamount  to  a  delivery,  nor  did  posses- 
sion change.  For  all  these  reasons,  it  is  clear  that  the  certificates  in 
question  were  not  effectively  transferred  to  Mary  S.  Putnam.  They  re- 
mained the  property  of  John  R.  Putnam.  These  securities  were  ex- 
pressly declared  by  John  R.  Putnam,  in  a  writing  made  shortly  before 
his  death,  to  belong  to  his  trust  under  the  Shoemaker  will.  This  dec- 
laration of  trust  was  effective  against  the  declarant's  property.  Con- 
sequently, these  securities  are  a  part  of  the  trust  fund  to  be  distributed. 
An  effort  is  made  by  the  plaintiff  to  establish  liability  against  Mary 
S.  Putnam  for  $23,765,  an  amount  alleged  to  have  been  expended  out 
of  trust  funds  by  John  R.  Putnam  in  making  improvements  upon  "Put- 
nam Place" — Mrs.  Putnam's  property.  On  October  4,  1892,  there  was 
deposited  in  the  Putnam  joint  account  $18,318.76,  being  the  proceeds 
of  trust  securities  sold  by  Judge  Putnam,  and,  on  November  16,  1892, 
there  was  deposited  $7,436.25,  being  Hkewise  proceeds  of  trust  securi- 
ties. The  account  was  balanced  on  October  13th,  on  which  day  the 
balance  was  $6,511.37.  It  was  after  this  date  that  the  checks  to  pay 
for  improvements  upon  "Putnam  Place"  began  to  be  drawn.  At 
the  very  utmost,  therefore,  not  more  than  $13,947.62  of  these  moneys 
could  have  been  so  expended.  In  the  year  1892  the  amount  of  money 
withdrawn  from  the  account  for  the  purposes  mentioned  was  $8,968. 
In  addition  to  trust  moneys,  which  were  in  this  account  during  the 
period  of  time  when  checks  were  being  drawn,  there  were  also  other 
moneys  to  the  amount  of  $1,867.  Presun^tively,  these  moneys,  not 
being  trust  moneys,  were  first  drawn  out.  There  was  expended,  there- 
fore, of  trust  moneys  in  the  year  1892?  :foi*  such  improvements  $7,091. 
At  all  subsequent  dates,  when  checks  were  drawn  for  such  purposes, 
there  were  more  moneys  in  the  account  not  shown  to  be  trust  moneys 
than  there  were  checks  drawn  for  the  purpoises  mentioned.  Doubt- 
less the  fund  was  further  exhausted  by  checks  for  other  purposes,  but 
•  the  dates  when  these  checks  were  made  are  not  given.  Even  if  other 
withdrawals  had  been  definitely  proven,  they  would,  perhaps,  have  gone 
only  to  show  that  the  trust  moneys  took  a  difFerent  course  than  the 
"Putnam  Place*'  improvements.  It  can  be  said,  therefore,  definitely 
and  positively,  that  $7,091,  not  more,  of  these  trust  moneys  went  in- 
to the  "Putnam  Place"  improvements  or  to  pay  bills  therefor. 

No  effort  is  made  here  to  establish  a  lien  or  impress  a  trust  upon 
"Putnam  Place"  for  the  amount  so  expended  thereon.  The  state  of 
the  pleadings  and  the  parties  to  the  action  are  not  such  that  a  claim 
to  this  real  estate  can  herein  be  established.  Regarded  as  payments 
made  to  creditors  of  Mrs.  Putnam,  then,  they,  not  Mrs.  Putnam,  have 
100-N.Y.S--« 
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received  the  trust  moneys.  Regarded  as  direct  advances  to  Mrs.  Mary 
S.  Putnam,  as  to  them  she  cannot  be  regarded  as  a  trustee  de  son 
tort  or  an  actual  trustee.  They  were  not  received,  retained,  nor  used 
for  the  purposes  of  a  trust,  but  for  her  own  personal  benefit  from  the 
beginning.  She  was  liable,  if  at  all,  in  conversion,  or  upon  an  im- 
plied contract  for  moneys  had  and  received  to  her  own  use.  Against 
such  liability  the  statute  ran  in  six  years,  or  before  the  beginning  of 
this  action.  No  recovery  therefor  may  be  now  had.  On  July  1,  1899, 
Mrs.  Putnam  gave  her  note  to  John  R.  Putnam,  trustee,  for  $36,987. 
Value  is  expressed  in  the  note  as  having  been  received.  There  was 
no  present  consideration  for  the  note.  The  only  consideration  to 
support  it  was  a  previous  indebtedness.  We  have  shown  that  her  in- 
debtedness to  the  payee  therein  was  far  in  excess  of  the  amount  named 
to  be  paid.  To  make  her  liable  upon  the  original  indebtedness  and 
upon  the  note  likewise  would  be  a  duplication  of  the  same  liability, 
which  cannot  be  permitted. 

The  original  securities  delivered  by  the  Shoemaker  executors  to  the 
trustee,  John  R.  Putnam,  belonged  to  the  trust,  and  must  be  divided. 
The  estate  of  Mrs.  Putnam  is  liable  for  the  securities  sold  by  her  in 
the  amount  received.  For  the  deficit  remaining,  after  deducting  the 
value  of  the  "new  securities"  (Western  Union  Telegraph  Company 
and  Saratoga  Bank  stock)  devoted  to  the  trust,  and  for  losses  through 
failure  to  realize  upon  foreign  securities,  the  estate  of  John  R,  Put- 
nam is  responsible. 

Let  findings  be  prepared  accordingly. 


ORBBNLBT  v.  GRBENLET  et  aL 
(Supreme  Court,  Appellate  Division,  Foarth  Department    July  12,  1900.) 

1.  GoNTBAora— Rights  Aoquibed  bt  TnnD  Persons. 

Where,  as  consideration  for  a  deed,  the  grantee  agreed  to  pay  certain 
notes  made  by  the  grantor,  the  grantee  became  primarily  liable  for  the 
indebtedness. 

[Ed.  Note.— For  cases  in  point,  see  vol.  11,  Gent  Dig.  Gontracts,  H 
TdS^SOO.] 

2.  LiMiTATioil  or  Actions— AocBUAL  or  Right  or  Action. 

Where  the  grantee  of  land  agreed,  as  consideration  for  the  deeds, 
to  manage  the  premises,  dispose  of  them,  and,  after  reimbursing  himself 
for  expenses,  and  paying  the  interest  on  mortgages  Incumbering  the 
land,  to  pay  certain  notes  given  by  the  grantor,  the  grantee  was  not' 
liable  to  pay  the  notes  until  the  stipulated  conditions  had  been  performed ; 
and  limitations  did  not  begin  to  run  against  a  right  of  action  against 
him  upon  his  promise  until  conditions  had  been  performed. 
8.  Same. 

Where,  as  consideration  for  a  deed,  the  grantee  promised  to  pay  cer- 
tain notes  made  by  the  grantor,  an  action  by  the  holder  of  the  notes 
against  the  grantee  was  not  barred  merely  because  the  statute  of  limita- 
tions had  run  against  the  notes. 
4.  Equity— JuBiSDiCTioN— Trusts. 

Where  the  consideration  for  a  deed  was  the  agreement  of  the  grantee 
to  pay  certain  notes  given  by  the  grantor  as  soon  as  proceeds  from  a 
sale  of  the  land  conveyed  would  enable  him  to  do  so,  the  failure  of  the 
grantee  to  account  after  selling  part  of  the  land,  and  his  repudiation  of  the 
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agreement  to  pay  the  notes,  were  sufficient  to  permit  a  court  of  equity 
to  determine  the  rights  of  the  parties. 

G.  Limitation  or  Aonons— Accrual  or  Causb  or  Action. 

Where,  as  consideration  for  a  deed,  the  grantee  promised  to  pay  cer- 
tain debts  of  the  grantor  as  soon  as  the  land  conveyed  should  be  sold  and 
any  Incumbrance  and  other  charges  thereon  satisfied,  the  repudiation  of 
his  agreement  by  the  grantee  prior  to  the  time  when  the  conditions 
precedent  to  the  payment  of  the  debts  had  been  performed  did  not  set  the 
statute  of  limitations  in  motion  as  against  the  right  of  action  of  one  of 
the  grantor's  creditors  against  the  grantee  on  the  agreement  to  pay  the 
grantor's  debts. 

6L  Equity— REifEDT  at  Law. 

As  consideration  for  a  deed,  the  grantee  agreed  that,  after  the  prop- 
erty had  been  sold  by  him,  and  sufficient  money  obtained  to  pay  certain 
mortgages  thereon,  to  reimburse  the  grantee  for  his  advances,  services, 
etc.,  he  would  pay  certain  notes  given  by  the  grantor  to  plaintiff.  After- 
wards the  grantee  repudiated  the  agreement,  and  was  sued  thereon  by 
the  grantor.  Held,  that  plaintiff  had  no  right  to  Intervene  in  that  action, 
so  that  her  failure  to  do  so  did  not  preclude  her  from  bringing  a  sub* 
sequent  suit  in  equity  against  the  grantee  to  enforce  the  agreement 

7.  Frauds,  Statutb  or— Assuicption  or  Dbbt  or  Another. 

As  part  of  the  consideration  for  a  deed  the  grantee  agreed  to  hold 
the  land,  and  from  the  profits  thereof  and  the  proceeds  of  Its  sale  to  pay 
certain  notes  of  the  grantor  after  liquidating  liens  on  the  land,  and 
compensating  himself  for  his  services  and  for  any  advances  made  by 
him.  Pursuant  to  the  agreement,  the  grantee  went  into  possession  and 
received  the  profits.  Held  that.  In  an  action  by  a  creditor  of  the  grantor 
against  the  grantee  to  enforce  the  latter's  agreement  to  pay  the  grantor's 
debts,  the  defense  of  the  statute  of  frauds  was  not  available  to  the 
grantee. 

8.  CONTBACra— ENrORCEl£ENT  BT  THIRD   PERSON— PARTIES. 

Where  part  of  the  consideration  for  a  deed  was  a  promise  by  the 
grantee  to  pay  debts  of  the  grantor,  the  grantor  was  a  proper  party  to  an 
action  by  one  of  Us  creditors  against  the  grantee  to  enforce  the  agree- 
ment of  the  latter. 

Appeal  from  Special  Term,  Jeiferson  County. 

Action  by  Esther  Greenley,  as  executrix,  against  Mary  E.  Greenley 
and  another.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

John  Lansing,  for  appellant. 

Joseph  Atwell,  for  respondent  Mary  E.  Greenley. 

John  N.  Carlisle,  for  respondent  Jerome  L.  Shelmidine. 

SPRING,  J.  On  the  26th  day  of  June,  1884,  the  defendant  Mary 
E.  Greenley  conveyed  by  warranty  deed  to  the  defendant  Shelmidine 
two  farms  owned  by  her  in  the  county  of  JeflFerson  for  the  express- 
ed consideration  of  $10,000.  Said  premises  were  incumbered  by  a 
mortgage,  on  which  there  was  unpaid,  including  accrued  interest, 
about  the  sum  of  $10,000,  and  the  said  lands  were  worth  about  $16,000. 
The  said  Mary  E.  Greenley  was  unable  to  meet  the  interest  due  on 
said  niortgage  indebtedness,  and  was  owing  other  debts  for  which  she 
had  given  her  promissory  notes,  and  her  only  property  consisted  of  said 
farms      The  court  has  found,  upon  evidence  to  sustain  the  finding, 
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that  there  was  a  prior  oral  agreement  between  her  and  the  defendant 
Shelmidine  to  the  effect — 

"Ttiat»  If  the  said  Mary  B.  Greenly  would  deed  the  said  property  to  tha 
said  Shelmidinef  he  would  manage  and  dispose  of  it,  and,  after  reimbursing: 
himself  for  the  moneys  he  had  paid  out  and  for  his  services,  would  with 
the  balance  provide  for  the  debts  hereinbefore  mentioned,  and  pay  the 
balance  then  remaining  to  the  said  Mary  E.  Greenley.  That  said  deed  was 
given  in  pursuance  of  such  agreement,  and  was  at  the  solicitation  of  the 
defendant  Shelmidine  and  Albert  Greenley,  the  husband  of  said  Mary  E. 
Greenley." 

At  the  time  of  such  conveyance  the  said  Mary  E.  Greenley  was  in- 
debted to  Oren  Greenley,  the  plaintiff's  testator,  in  the  sum  of  $800, 
evidenced  by  two  promissory  notes,  dated  May  1,  1882,  and  due  re- 
spectively, eight  months  thereafter,  and  these  notes  were  specifically 
mentioned  to  Shelmidine  as  two  of  the  outstanding  obligations  he  was 
to  pay.  By  this  agreement  Shelmidine  became  primarily  liable  for 
this  indebtedness.  He  voluntarily  indemnified  the  maker  of  the  notes 
against  these  obligations.  Wager  v.  Link,  134  N.  Y.  123-126,  31  N. 
E.  213;  Howard  v.  Robbins,  67  App.  Div.  245,  73  N.  Y.  Supp.  172, 
affirmed  in  170  N.  Y.  498,  63  N.  E.  630 ;  Wiltsie  on  Mortgage  Fore- 
closures, §  223.  But  if  the  payee  of  the  notes  attempted  to  enforce 
their  payment  on  the  assumption  by  Shelmidine,  it  must  be  done  pur- 
suant to  the  terms  of  the  agreement  by  which  his  liability  was  created. 
He  did  not  agree  to  pay  these  debts  immediately,  or  at  any  definite 
time.  He  was  to  manage  and  dispose  of  the  farms,  reimburse  himself 
for  the  expenses,  pay  the  interest  on  the  large  mortgage  lien,  and 
be  compensated  for  his  services  before  these  obligations  were  to  be 
paid.  They  were  well  down  in  the  list,  as  the  disposition  of  the 
avails  was  marshaled  by  the  oral  agreement.  The  statement,  there- 
fore, is  not  correct  that  the  plaintiffs  testator  could  have  enforced  these 
notes  at  any  time  against  Shelmidine.  They  could  not  have  been  enfor- 
ced until  the  contingencies  had  arisen  necessary  to  enable  him  to  obtain 
ttionty  with  which  to  meet  them,  and  the  sale  of  the  farms  was  the 
first  in  order  of  these  transactions. 

Conditions  may  be  attached  to  an  agreement  which  delay  its  per- 
formance, and  the  statute  of  limitations  is  held  in  abeyance  in  the 
meantime.  Tebo  v.  Robinson,  100  N.  Y.  27,  2  N.  E.  383.  Shelmidine 
assumed  possession  and  control  of  the  farms  by  virtue  of  the  conveyance 
and  agreement,  carried  them  on  as  his  own,  and  in  1890  sold  one  of 
them  for  $6,600,  including  some  personal  property  accompanying  the 
transfer.  He  made  no  accounting  whatever  to  his  grantor,  and  paid 
none  of  her  debts.  In  1898  he  disavowed  to  her  the  oral  agreement, 
and  she  thereupon  commenced  an  action  to  enforce  it,  and  succeeded 
at  Special  Term,  and  the  judgment  was  affirmed  by  this  court.  Green- 
ly V.  Shelmidine,  83  App.  Div.  559,  82  N.  Y.  Supp.  176.  The  statute 
of  limitations  was  held  to  be  inoperative  because  no  time  was  fixed  for 
tiie  performance  of  the  agreement,  and  there  was  no  refusal  by  the 
defendant  to  carry  it  out  until  about  the  time  the  action  was  commen- 
ced.   Page  664  of  83  App.  Div.,  page  180  of  82  N.  Y.  Supp. 

We  start,  therefore,  with  a  valid  agreement  established  in  the  former 
action,  and  found  anew  in  the  present  one.    Shelmidine  claims  that  the 
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notes  are  barred  by  the  statute  of  limitations.  He  is  correct  so  far  as 
the  maintenance  of  an  action  on  the  notes  is  concerned.  The  plaintiff 
or  Oren  Greenley  could  never  have  sustained  a  direct  action  on  the 
notes  against  Shelmidine.  The  action  must  have  been  based  on  the 
oral  agreement  to  establish  the  notes  as  a  valid  demand  against  the 
premises,  or  else  to  reach  the  fund  if  the  premises  were  sold.  The  stat- 
ute of  limitations  does  not  create  the  presumption  of  payment.  It 
merely  is  the  bar  of  the  statute  to  the  remedy.  Hulbert  v.  Clark,  128 
N.  Y.  295-298,  28  N.  E.  638,  14  L.  R.  A.  69 ;  Nehasane  Park  Ass  n 
v.  Lloyd,  167  N.  Y.  431-438,  60  N.  E.  741.  Consequently,  the  fact 
that  the  notes  may  not  be  enforceable  by  an  action  at  law,  pure  and 
simple,  does  not  prevent  the  plaintiff  from  taking  advantage  of  any 
other  remedy  available  to  her.  Hulbert  v.  Clark,  supra;  Dinniny  v. 
Gavin,  4  App.  Div.  298,  39  N.  Y.  Supp.  485,  affirmed  in  159  N.  Y. 
556,  54  N.  E.  1090;  Am.  &  Eng.  Cyc.  of  Law,  vol.  19  (2d  Ed.)  p. 
177.  In  the  Hulbert  Case,  supra,  a  mortgage  had  been  given  as  col- 
lateral security  to  the  payment  of  certain  notes.  In  an  action  to  fore- 
close the  mortgage,  the  six-year  statute  of  limitations  was  pleaded  in 
bar,  and  the  defense  would  have  been  effectual  in  an  action  to  en- 
force the  notes.  The  court,  in  considering  this  question,  said  at  page 
298  of  128  N.  Y.,  page  638  of  28  N.  E.  (14  L.  R.  A.  69)  : 

"The  notes  being  valid  in  their  Inception,  the  only  answer  to  the  fore- 
closure of  the  mortgage  is  payment  The  mortgage  was  given  to  secure 
payment  of  the  notes,  and  until  they  are  paid  the  mortgage  is  a  subsisting 
security  and  can  be  foreclosed.  The  mortgage,  being  under  seal,  can  be 
foreclosed  by  action  at  any  time  within  twenty  years.  It  is  only  an  action 
upon  the  notes  that  is  barred  after  six  years.  It  is  a  general  ryle,  recognized 
hi  this  country  and  in  England,  that  when  the  security  for  a  debt  is  a  lien 
on  property,  personal  or  real,  the  lien  is  not  impaired  because  the  remedy 
at  law  for  the  recovery  of  the  debt  is  barred." 

Mrs.  Greenley  was. the  maker  of  these  notes,  and  was  liable  for 
their  payment  at  any  time.  The  fact  that  no  immediate  enforcement  of 
the  indebtedness  could  be  had  against  Shelmidine  did  not  operate  to 
extend  her  date  of  payment.  If  she  had  paid  the  notes  shortly  after 
the  conveyance,  as  she  had  a  right  to  do,  she  could  have  recovered 
against  Shelmidine  on  the  oral  agreement,  if  upon  the  final  adjustment 
the  fund  was  not  exhausted  before  this  list  of  claims  was  reached. 
The  statute  of  limitations  would  not  be  a  bar,  for  the  liability  of  Shel- 
midine has  been  continuous  during  all  the  time  of  his  occupancy  of  the 
premises,  although  not  enforceable.     Greenly  v.   Shelmidine,  supra. 

Oren  Greenley  knew  of  this  oral  agreement,  and  it  inured  to  his 
benefit.  He  could  not  compel  its  performance  until  the  contingency 
arrived  when  payment  was  to  be  made.  Shelmidine's  attitude  in  re- 
pudiating the  contract,  and  the  fact  that  no  accounting  has  been  had  of 
the  avails  received  from  the  sale  of  one  farm,  are  sufficient  to  permit 
a  court  of  equity  to  determine  the  rights  of  the  parties,  and  especial- 
ly as  he  claims  to  be  the  unqualified  owner  of  the  remaining  farm, 
and  is  not  disposed  to  sell  the  same  pursuant  to  the  agreement.  The 
court  has  found,  and  in  accordance  with  the  evidence,  "that  in  1885 
or  1886  said  Shelmidine  repudiated  said  agreement  to  the  knowledge 
of  said  Oren  Greenley,  and  refused  to  pay  said  notes,  and  informed 
said  Oren  Greenley  that  he  had  purchased  the  farms,  and  that  they  be- 
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longed  to  him,  and  that  he  had  nothing  to  do  with  Mrs.  Greenley's 
debts."  It  is  contended  that  by  reason  of  this  disavowal  the  right  to  sue 
accrued  at  once,  and  the  statute  of  limitations  was  thereupon  set 
in  motion.  His  disclaimer  of  the  contract  did  not  annul  it.  He  was 
in  error  in  his  attempted  denial.  The  court  has  determined  that  he  had 
made  a  valid  agreement,  whereby  he  did  not  own  the  farms,  and 
was  liable  for  Mrs.  Greenley's  debts.  If  there  had  been  a  written  agree- 
ment by  which  he  had  agreed  to  carry  on  the  farms  for  20  years, 
then  sell  them  and  pay  these  debts,  his  ipse  dixit  to  the  creditors, 
whose  debts  were  to  be  paid,  that  he  was  not  liable  for  their  payment, 
would  not  relieve  him  from  liability,  and  he  could  not  invoke  that  dec- 
laration in  order  to  interpose  the  defense  of  the  statute  of  limitations. 
If  he  made  the  agreement,  as  the  court  has  found,  it  fastens  certain 
obligations  upon  him,  and  they  are  not  added  to  or  lessened  by  his 
renunciation.  The  oral  agreement  is  just  as  effective  and  binding 
upon  him  as  if  it  had  been  reduced  to  writing,  and  we  are  to  determine 
by  that  contract  whether  the  statute  of  limitations  is  a  defense. 

In  the  previous  action  the  court  directed  an  accounting  before  a 
referee,  and  the  counsel  for  Shelmidine  insists  that  the  plaintiff  should 
intervene  in  that  action.  She  is  seeking  to  establish  the  validity  of  her 
agreement.  She  cannot  participate  in  the  accounting  until  her  demand 
has  been  determined.  Whatever  defense  Shelmidine  has,  by  virtue  of 
his  agreement  with  Mrs.  Greenley,  against  her,  is  equally  available 
against  the  plaintiff.  He  has  not  seen  fit  to  interpose  the  defense 
that  the  payments  on  the  mortgage,  his  expenses,  and  the  sum  due  for 
his  services  l^ave  consumed  the  income  and  the  value  of  the  premises, 
so  that  there  is  nothing  due  in  any  event.  He  has  contented  himself 
with  disavowing  the  agreement  and  insisting  upon  the  statute  of 
limitations. 

The  defense  of  the  statute  of  frauds  is  not  available  to  the  defendant 
Shelmidine.  He  undertook  to  pay  these  notes  as  part  of  the  considera- 
tion moving  to  him.  He  went  into  possession  of  the  farms,  has  mana- 
ged them,  receiving  the  benefits  therefrom  and  earning  compensation 
for  his  services,  upon  his  explicit  promise  to  pay  these  obligations 
in  certain  contingencies  out  of  the  moneys  coming  to  him  from  the  deal 
and  transfer,  and  that  promise  is  an  inseparable  part  of  the  agreement 
He  cannot  adopt  the  agreement  so  far  as  beneficial  to  him  and  repudiate 
the  burdens  imposed  by  it. 

The  plaintiff  is  not  seeking  a  personal  judgment  against  the  de- 
fendant Mary  E.  Greenley  upon  the  notes.  If  she  was  sued  in  an  ac- 
tion at  law,  possibly  the  bar  of  the  statute  might  be  successfully  urged 
in  her  behalf.  The  present  action  is  in  equity  to  establish  the  validity 
of  the  oral  agreement  in  favor  of  the  plaintiff,  and  to  compel  its  per- 
formance. The  maker  of  the  notes,  as  the  grantor  of  Shelmidine, 
a  party  to  the  agreement  with  him,  and  necessarily  interested  in  its 
consummation,  is  at  least  a  proper  party  defendant  She  cannot  set 
up  the  bar  of  the  six-year  statute,  which  might  be  availed  of  by  her 
in  an  action  on  the  notes,  to  defeat  the  continuous  agreement  with 
Shelmidine.  That  agreement  created  a  separate  distinct  liability,  and 
its  terms  are  controlling  when  the  application  of  the  statute  to  its  per- 
formance is  to  be  determined. 
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The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

Judgment  reversed*  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event    All  concur. 


WOOD  &  SELIOK  V.  BALL. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  12,  1006.) 

1.  Tbiai/— Nonsuit— Gbounds—Failxtbe  to  Alleqb  Oause  or  Action. 

Under  Ck>de  Civ.  Proc.  §  490,  providing  that  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
is  not  waived  by  a  failure  to  raise  the  question  by  demurrer  or  ansv^er, 
such  question  may  be  raised  by  motion  for  nonsuit  at  the  close  of  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  H  864^  866.] 

2.  COBPOBATIONS—FOBBIGN   CoBPOBATIONS—AOTIONS— COMPLAINT— COMPLIANCE 

WITH  State  Law. 

Wliere  the  complaint  by  a  foreign  stock  corporation  to  recover  the 
purchase  price  of  an  article  sold  failed  to  allege  that  plaintiff  had  com- 
plied with  General  Corporation  Law,  I^aws  1802,  p.  1805,  c.  687,  §  15,  as 
amended  by  Laws  1001,  p,  1326,  c.  538,  entitling  a  corporation  to  do 
business  within  the  state,  it  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

[Ed.  Note. — ^For  cases  in  point  see  voL  12,  Cent  Dig.  Corporations, 
U  2646-264a] 

3.  Sahb—Stook  Cobpobation. 

Where  a  complaint  by  a  foreign  corporation  was  to  recover  the  pur- 
chase price  of  an  article  sold  in  New  York,  it  sufficiently  indicated  that 
plaintiff  was  a  stock  corporation,  witliin  General  Corporation  Law,  Laws 
1802,  p.  1805,  c.  687,  §  15,  as  amended  by  Laws  1001,  p.  1326,  c.  538, 
regulating  the  business  of  foreign  corporations  within  the  state. 

[Ed.  Note. — ^For  cases  in  point  see  voL  12,  Cent  Dig.  Corporations, 
U  2646-264a] 

McLennan,  P.  J^  and  Kruse,  J.,  dissenting. 

Appeal  from  Jefferson  County  Court. 

Action  by  Wood  &  Selick  against  Annie  M.  Ball.  From  a  judg- 
ment in  favor  of  defendant  on  a  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII.UAMS, 
NASH,  and  KRUSE,  JJ. 

Brown,  Carlisle  &  McCartin,  for  appellant 
Joseph  A.  McConnell,  for  respondent 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  ground  of  the  nonsuit  was  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiff  was  a  foreign 
corporation.  The  action  was  brought  to  recover  the  purchase  price  of 
"Liquid  Egg,"  so  called,  sold  to  defendant  at  the  city  of  Watertown, 
N.  Y.  The  complaint  did  not  allege  the  plaintiff  had  complied  with 
section  15  of  the  general  corporation  law  (chapter  687,  p.  1805,  Laws 
1892,  amended  by  chapter  538,  p.  1326,  Laws  of  1901).  The  question 
was  not  raised  by  demurrer  or  answer,  but  by  motion  for  nonsuit  after 
the  evidence  had  been  taken  on  the  trial.    It  is  provided  by  section 
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499  of  the  Code  of  Civil  Procedure  that  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitue  a  cause  of  action  is 
not  waived  by  a  failure  to  raise  the  question  by  demurrer  or  answer. 
Welsbach  v.  N.  Gas  &  Elec.  Co.,  96  App.  Div.  52,  89  N.  Y.  Supp. 
284,  affirmed  180  N.  Y.  533,  72  N.  E.  1152,  seems  to  be  decisive  upon 
the  question  that  it  is  necessary  to  allege  the  compliance  with  this 
statute  in  order  to  make  a  valid  complaint.  The  question  was  there 
raised  by  demurrer.  The  trial  court  overruled  the  same,  but  the  Ap- 
pellate Division  reversed,  holding  that  the  demurrer  should  have  been 
sustained.  On  appeal  to  the  Court  of  Appeals,  the  court  affirmed  the 
Appellate  Division,  holding  distinctly  that  the  complaint  was  demur- 
rable. The  former  decisions  of  the  Court  of  Appeals  were  considered 
by  the  Appellate  Division,  and  distingfuished.  It  is  useless  to  go  over 
them  again  here. 

It  is  suggested  that  it  does  not  appear  that  the  plaintiff  is  a  stock 
corporation.  The  complaint  contains  the  same  allegation  as  the  one  in 
the  Welsbach  Case,  and  it  is  admitted  in  the  answer  that  the  plaintiff 
is  a  foreign  corporation.  Upon  the  trial,  while  there  was  much  dis- 
cussion as  to  whether  the  question  of  the  inability  of  the  plaintiff  to  sue 
without  alleging  its  right  to  do  business  in  this  state  should  be  raised 
by  demurfer  or  answer,  no  suggestion  was  made  that  the  corporation 
was  not  a  stock  corporation,  and  hence  within  the  provision  of  the 
statute.  Had  any  suggestion  of  that  kind  been  made  on  the  trial,  proof 
could  have  been  given.  Again,  the  character  of  the  transactions,  the 
sales  of  the  goo3s  made,  indicate  that  the  plaintiff  was  a  stock  cor^ 
poration. 

It  is  suggested  that  a  recovery  ought  to  be  permitted,  if  possible. 
The  logic  of  that  suggestion  might  do  away  with  the  statute  in  every 
instance. 

Judgment  affirmed,  with  costs.  All  concur,  except  McLENNAN, 
P.  J.,  and  KRUSE,  J.,  who  dissent 

KRUSE,  J.  (dissenting).  The  defendant  has  had  these  goods,  and 
she  should  pay  for  them,  unless  the  plaintiff  corporation,  by  omitting 
to  comply  with  the  statute,  has  placed  itself  in  such  a  situation  that 
it  cannot  appeal  to  the  courts  of  this  state  for  relief.  If  such  an 
omission  goes  only  to  its  legal  capacity  to  sue,  then  the  objection  has 
been  waived  by  not  answering  or  demurring  to  the  complaint.  Sections 
498,  499,  Code  Civ.  Proc. ;  Parmele  v.  Haas,  171  N.  Y.  581,  64  N.  E. 
440.  In  the  Parmele  Case  it  was  held  that  the  objection  at  most  is  one 
as  to  the  character  or  capacity  of  the  plaintiff  to  sue,  and  if  the  defect 
appears  upon  the  face  of  the  complaint  it  must  be  taken  by  demurrer, 
or,  if  it  does  not  so  appear,  then  by  answer;  otherwise,  it  is  waived. 
Judge  O'Brien  in  that  case  says : 

''Wben  a  foreign  corporation  brings  a  suit  in  the  courts  of  this  state,  and 
states  a  good  cause  of  action  in  the  complaint,  it  will  bo  assumed  that  It 
Is  rightfully  in  the  state  and  properly  In  court  until  the  contrary  is  made  to 
appear.  The  question  is  one  merely  of  pleading  or  procedure,  and  it  does 
not  go  to  the  substance  of  the  plaintiff's  claim.  *  *  *  In  this  case  the 
defendant  may  waive  the  provisions  of  this  statute,  and  defend  the  action 
brought  against  him  upon  the  merits,  and,  unless  he  elects  to  defend,  or  raise 
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some  question  under  this  statute  by  some  affirmative  act  or  pleading,  the 
court  will  simply  look  at  the  cause  of  action  as  stated." 

In  the  case  of  Welsbach  v.  Norwich  Gas  &  Electric  Co.,  96  App. 
Div.  52,  89  N.  Y.  Supp.  284,  the  question  was  raised  by  demurrer, 
while  in  this  case  the  question  was  raised  for  the  first  time  on  the  trial, 
and  then  without  being  pleaded.  Under  such  circumstances,  it  would 
seem  that  under  the  express  provisions  of  the  Code  of  Civil  Procedure 
this  defense  was  waived,  it  not  having  been  raised  by  answer  or  de- 
murrer. 

Even  if  such  an  objection  goes  beyond  the  capacity  of  the  plain- 
tiff to  sue,  and  survives  the  failure  of  the  defendant  to  raise  the  ques- 
tion by  a  proper  pleading,  still  it  will  be  seen  th^t  section  15  of  the 
general  corporation  law  (Laws  1892,  p.  1805,  c.  687,  amended  by 
Laws  1901,  p.  1326,  c.  538)  applies  only  to  foreign  stock  corporations; 
and  the  complaint  in  this  action,  upon  which  the  motion  for  a  nonsuit 
was  based,  does  not  allege  that  the  plaintiflF  is  a  stock  corporation. 
While  the  inference  is  permissible  from  the  evidence  that  the  plaintiff 
was  a  foreign  stock  corporation,  the  motion  for  a  nonsuit  was  based  up- 
on the  complaint  itself,  the  judgment  so  recites,  and  explicitly  states 
the  grounds  of  the  motion  to  be  "that  facts  were  not  stated  in  the  said 
complaint  sufficient  to  form  a  cause  of  action." 

It  is  suggested  that  the  form  of  the  complaint  in  the  Welsbach 
Case  was  the  same  as  regards  the  allegation  of  the  plaintiff's  incor- 
poration as  in  this  case;  it  not  being  alleged  that  plaintiff  was  a 
stock  corporation^  and  that  the  demurrer  thereto  was  sustained.  But 
it  does  not  appear  that  this  point  was  called  to  the  attention  of  the 
court,  and  in  the  case  of  South  Bay  v.  Howey  (Sup.)  98  N.  Y.  Supp. 
909,  where  the  complaint  contained  a  similar  allegation,  and  where  the 
question  was  considered,  it  was  held  that  a  motion  to  dismiss  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  was  properly  denied,  for  the  reason  that  the 
complaint  did  not  state  that  the  plaintiff  was  a  stock  corporation. 

I  think  the  case  should  have  been  disposed  of  upon  the  merits,  and 
that  the  judgment  should  be  reversed,  and  a  new  trial  ordered. 

McLENNAN,  P.  J.,  concurs. 


ORDWAT  v.  RADIQAN  et  aL 

(Supreme  Court,  AppeHate  Division,  First  Department    July  12,  1006.) 

L  Depositions—Open  Commission. 

Under  Code  Civ.  Proc.  §  895,  providing  tbat  an  applicant  for  a  commis- 
sion to  take  testimony  cannot  be  examined  in  his  own  behalf  under  sec- 
tions 893«  894,  providing  for  an  open  commission  and  for  a  commission 
to  examine  wholly  or  partly  on  oral  questions,  a  defendant,  in  an  action 
against  himself  and  another  for  goods  sold  to  them,  was  not  entitled  to 
the  examination  of  the  other  defendant  on  an  open  commission,  or  on  a 
commission  to  examine  wholly  or  partly  on  oral  questions. 

2.  Same— ElSAMiNATiON  upon  Intebbogatobies. 

Code  Civ.  Proc.  §  887,  provides  that,  on  the  application  of  either  par- 
ty, showing  that  the  testimony  of  a  witness  without  the  state  is  material 
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to  the  applicant,  a  commission  may  be  issued  for  an  examination  of  the 
witness  named  therein  upon  interrogatories  annexed  to  the  commission. 
Held,  tliat  an  order  for  a  commission  issued  under  the  statute  should 
provide  that  it  is  issued  to  examine  witnesses  upon  interrogatories  an- 
nexed thereto,  and  the  witnesses  should  be  named  therein. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  16»  Cent  Dig.  Depositions,  H 
67,  71.] 

3.  Same— Open  Goiocission. 

Code  Civ.  Proc.  i  8d8,  provides  that  the  court  to  which  an  application 
for  a  commission  is  made  may  in  its  discretion  direct  in  the  order  that 
a  commission  issue  without  written  interrogatories,  and  that  the  deposi- 
tions be  taken  on  oral  questions,  or  partly  upon  oral  questions  and  part- 
ly upon  interrogatories.  Held  that,  where  a  commission  is  issued  under 
the  statute,  the  order  must  expressly  provide  that  the  depositions  be 
taken  upon  oral  questions,  or  partly  upon  oral  questions  and  partly 
upon  interrogatories. 

4.  Same. 

Oode  Civ.  Proc  f  894,  provides  for  the  issuance  of  an  open  commission 
to  take  the  testimony  of  witnesses  without  the  state  on  the  application 
of  either  party.  In  an  action  for  goods  sold  one  of  the  defendants 
moved  for  the  issuance  of  a  commission  to  take  the  testimony  of  his  co- 
defendant  without  the  state,  the  affidavit  in  support  of  the  motion  show- 
ing that  the  moving  party  was  informed  and  believed  that  his  codefend- 
ant  was  without  the  state,  but  the  affidavit  did  not  set  forth  the  sources 
of  his  information  or  grounds  of  his  belief,  and  an  affidavit  of  the  at- 
torney for  defendants  stated  positively  that  the  defendant  in  question 
was  not  within  the  state,  but  the  means  of  his  knowledge  did  not  ap- 
pear. Held,  that  the  facts  were  insufficient  to  Justify  the  Issuance  of 
an  open  commission. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aaron  P.  Ordway  against  Bernard  Radigan  and  another. 
Appeal  by  plaintiff  from  an  order  granting  a  motion  of  defendants 
for  a  commission  to  take  the  evidence  of  defendant  Carl  MuUer  and 
other  witnesses.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHLIN,  and  CLARKE,  JJ. 

Charles  Goldzier,  for  appellant. 

Frederick  C.  Simons,  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  for  goods  sold  and  delivered 
to  defendants,  for  goods  consigned  to  them,  and  for  moneys  expended 
on  their  account.  The  defendants  interposed  a  counterclaim  for 
damages  for  a  breach  of  contract,  by  which  it  is  alleged  that  the  plain- 
tiff constituted  the  defendants  his  general  agents  for  the  sale  in  the 
Philippine  Islands  of  a  compound  manufactured  by  him  in  the  United 
States  known  as  "sulphur  bitters,"  and  gave  them  the  exclusive  right 
to  there  sell  said  compound,  and  agreed  that  he  would  not,  directly 
or  indirectly,  sell  or  ship  said  compound  for  sale  in  the  Philippine 
Islands  to  any  other  person,  company,  or  corporation.  The  evidence 
sought  to  be  procured  under  the  commission  is  upon  the  issue  as  to 
whether  the  plaintiff  violated  these  covenants  designed  to  protect  the 
defendants  in  their  right  to  the  exclusive  agency,  and  upon  the  quantum 
of  damages  as  well.  The  order  does  not  expressly  specify  whether  the 
commission  authorized  is  an  open  commission,  or  one  upon  inter- 
rogatories, or  partly  upon  interrogatories  and  partly  upon  oral  ques- 
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tions.  It  directs  that  a  commission  issue  to  one  Lyon,  an  attorney  at 
law  residing  in  Manila,  "to  examine  under  oath  Carl  Muller,  one  of 
the  defendants  herein,  as  a  witness  on  behalf  of  the  defendants,  in 
which  the  plaintiflf  shall  be  at  liberty  to  join,  and  any  other  witnesses 
who  may  be  produced  by  either  party."  A  commission  may,  in  a 
proper  case,  issue  to  examine  a  party  as  well  as  a  witness  upon  in- 
terrogatories, pursuant  to  the  provisions  of  section  887  of  the  Code 
of  Civil  Procedure;  but  this  application  is  made  by  the  defendants 
without  the  consent  of  the  plaintiff,  and  it  is  expressly  provided  in 
section  895  of  the  Code  of  Civil  Procedure  that  the  applicant  for  the 
commission  cannot  be  examined  in  his  own  behalf  pursuant  to  the  pro- 
visions of  section  893  and  section  894  of  the  Code  of  Civil  Procedure, 
which  provide  for  an  open  commission  and  for  a  commission  to  ex- 
amine wholly  or  partly  upon  oral  questions.  A  commission,  there- 
fore, could  only  issue  to  examine  the  defendant  Muller  upon  inter- 
rogatories to  be  annexed  thereto. 

If  the  order  was  granted  under  section  887  of  the  Code  of  Civil 
Procedure,  it  should  have  provided  that  the  commission  was  issued 
to  examine  the  witnesses  upon  interrogatories  to  be  annexed  thereto, 
and  all  of  the  witnesses  to  be  examined  should  have  been  named 
therein  (Code  Civ.  Proc.  §  887 ;  Matter  of  Anderson's  Will,  84  App. 
Div.  268,  82  N.  Y.  Supp.  683)  ;  and  if  it  was  intended  to  authorize 
a  commission  wholly  or  partly  upon  oral  questions  or  an  open  com- 
mission, it  should  have  been  so  expressly  provided  in  the  order  (Code 
Civ.  Proc.  §§  893,  894). 

The  facts  presented  are  insufficient  to  justify  the  court  in  issuing 
an  open  commission,  which  virtually  transfers  the  place  of  trial  to  an- 
other forum,  and  for  that  reason  such  commissions  are  only  granted 
in  very  extreme  cases.  Darling  v.  Klock,  74  Hun,  248,  26  N.  Y.  Supp. 
445 ;  Stewart  v.  Russell,  66  App.  Div.  543,  73  N.  Y.  Supp.  249. 

The  defendant  Muller  is  in  charge  of  the  branch  office  of  the  de- 
fendants at  Manila.  The  affidavit  of  the  defendant  Radigan  shows 
that  he  is  informed  and  believes  that  his  codefendant  is  without  the 
state  of  New  York,  but  he  does  not  set  forth  the  source  of  his  in- 
formation of  the  grounds  of  his  belief.  The  affidavit  of  the  attorney 
is  positive  and  to  the  eflfect  that  Muller  is  not  within  the  state  of  New 
York,  but  how  he  is  in  a  position  to  have  greater  knowledge  of  the 
fact  than  MuUer's  partner  in  business  does  not  appear. 

We  are  of  opinion,  therefore,  that  the  order  should  be  reversed, 
with  $10  costs  and  disbursements,  and  motion  denied,  with  $10  costs, 
but  with  leave  to  renew.    All  concur. 


<114  App.  Div.  427.) 

PEOPLE  V.  LANQLEY. 

(Supreme  Ck>tirt,  Appellate  Division,  First  Department    July  12,  190a) 

1.  iNDioncENiv— False  Pbetenses— Amendment— Descbiption  of  Pbopebtt. 
Under  Code  Cr.  Proc  §  2d3,  providing  that  when  on  the  trial  of  an  in- 
dictment there  is  a  variance  as  to  time,  or,  if  a  mistake  in  the  name  or 
description  of  any  place,  person,  or  thing  shall  appear,  the  court  may, 
if  defendant  cannot  be  thereby  prejudiced  on  the  merits,  direct  the  in- 
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dlctmeot  to  be  amended  according  to  the  proof,  etc.,  where  in  an  indict-, 
ment  for  grand  larceny  certain  land  concerning  which  the  fraudulent 
representations  whereby  defendant  obtained  money  was  described  as 
being  in  Virginia,  but  the  proof  showed  that  it  was  in  West  Virginia^  i 
the  court  properly  permitted  the  indictment  to  be  am^ided  to  coniiorm  to 
the  proof. 

2.  Faxse  Pretenses— Evidence. 

In  a  prosecution  for  grand  larceny,  testimony  of  a  witness  was  admis- 
sible for  the  purpose  of  showing  that  he,  and  not  defendant  nor  a  certain 
company,  the  stock  whereof  defendant  claimed  to  be  principal  owner, 
owned  certain  laud;  and  an  abstract  of  title  to  the  land  was  also  ad- 
missible as  bearing  on  the  subject. 

3.  Cbiminal  Law— Instructions— Fahubb  of  Defendant  to  Testift-^rej- 

UDioiAL  ISbrob. 

Where,  in  the  prosecution  for  grand  larceny,  there  was  evidence  that 
defendant,  fraudulently  representing  himself  to  be  in  control  of  a  cor- 
poration owning  certain  lands,  obtained  money  from  prosecuting  witness- 
e8»  a  charge  that  "now  defendiint  has  not  taken  the  stand,  and  yow 
must  not  pay  any  attention  whatever  to  that  We  are  not  here  to  save- 
fools  from  the  consequences  of  their  folly ;  the  duty  as  to  that  rests  with 
the  Almighty*' — was  not  prejudicial  to  defendant  as  referring  to  hls^ 
failure  to  testify  in  his  own  behalf. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14,  Cent  Dig.  Criminal  Law,. 
§§  1902,  1903.] 

4.  8ahb— Character— Evidence. 

•  Where,  In  a  criminal  case,  no  evidence  of  general  character  has  been 
given,  the  court  properly  refused  to  charge  at  defendant's  request  that 
defendant  was  presumed  to  have  a  good  character. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14,  Cent  Dig.  Criminal  Law^ 
IS  183S-1844.] 

Appeal  from  Trial  Term. 

James  H.  Langley  was  convicted  of  grand  larceny,  and  appeals. 
Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN^ 
CLARKE,  and  HOUGHTON,  JJ. 

Lorlys  E.  Rogers,  for  appellant. 

E.  Crosby  Kindleberger,  for  the  People. 

Mclaughlin,  J.  The  defendant  was  convicted  of  grand  larceny 
in  the  second  degree  in  obtaining  $400  in  cash  and  a  note  for  $100 
from  the  complaining  witness,  Ranke,  by  means  of  false  pretenses, 
and  sentenced  to  serve  a  term  of  three  years  in  State's  Prison.  At 
the  trial  the  testimony  on  the  part  of  the  people  (the  defendant  offered 
no  evidence)  tended  to  establish  the  following  facts:  That  as  the 
result  of  an  advertisement  of  defendant's  appearing  in  a  newspaper 
published  in  the  city  of  New  York,  the  defendant  and  Ranke  entered 
into  a  communication,  met  on  several  occasions  at  the  office  in  which 
defendant  had  desk  room,  and  once  at  defendant's  apartment;  that 
at  these  conferences  the  defendant  represented  to  Ranke,  by  direct 
statements  to  him  and  by  the  exhibition  of  circulars,  balance  sheets, 
and  other  documents  shown  and  mailed  to  him,  that  he  was  in  control 
of  the  Morgan-Stokes  Company,  a  corporation  earning  about  $5,000 
a  year,  which  owned  some  10  square  miles  of  very  valuable  land  in  West 
Virginia,  and  that  the  company  was  about  to  be  reorganized  for  the 
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purpose  of  developing  the  property;  that  the  meetings  finally  cul- 
minated in  the  signing  of  an  agreement  by  Ranke  and  defendant,  where- 
by the  former  agreed  to  purchase  50.  shares  of  the  corporation's  stock 
at  $10  a  share,  with  the  option  of  purchasing  950  shares  more,  On 
which  he  was  to  receive  the  dividends  as  fast  as  he  paid  for  the  stock ; 
that  Ranke  was  to  become  vice  president  and  secretary  with  a  draw- 
ing account  of  $25  per  week,  and  defendant  was  to  be  the  president  of 
the  corporation,  and  entitled  to  draw  $50  a  week;  that,  relying  upon 
the  representations  of  defendant,  Ranke  paid  him  $400  in  cash,  and  gave 
him  a  note  for  $100  in  payment  of  the  stock;  that  the  name  of  the 
corporation  and  defendant's  own  name  were  used  interchangeably  by 
him  in  his  representations  as  to  the  ownership  of  this  land;  that  the 
land  in  question  was  not  owned  by  defendant  nor  the  Morgan-Stokes 
Company,  nor  did  they  have  any  interest  in  or  control  over  it ;  that  at 
the  time  of  the  negotiations,  and  for  many  years  immediately  prior 
thereto,  it  was  owned  by  the  witness  Wyman,  in  whose  name  the  title 
stood. 

At  the  close  of  the  testimony  the  court  suggested  that  the  indict- 
ment be  amended  by  inserting  the  word  "West"  before  "Virginia"  to 
conform  to  the  proof ;  there  being  no  question  but  what  the  land  con- 
cerning which  the  representations  were  made. was  in  West  Virginia, 
though  the  indictment  described  it  as  being  in  Virginia.  The  defend- 
ant objected  to  the  amendment,  which  was  overruled,  and  ah  exception 
taken. 

The  exception  is  unavailing.  There  is  no  doubt  as  to  the  right  of 
the  court  to  amend  the  indictment  by  correcting  the  description  of  the 
property.  Section  29a,  Code  Cn  Proc.  Nor  did  the  court  err  in  refus- 
ing to  direct  an  acquittal,  on  motion  of  defendant's  counsel^  even  though 
made  before  the  amendment,  inasmuch  as  the  identity  of  the  property 
had  been  dearly  established.  Defendant's  counsel  also  complains  of 
the  injustice  of  basing  a  conviction  upon  the  testimony  of  the  com- 
plaining witness.  The  credibility  of  this  witness  was  for  the  jury, 
and  that  they  believed  him  is  evidenced  by  their  verdict,  which  is  amply 
sustained  when  his  testimony  is  read  in  connection  with  the  other 
evidence  in  the  case. 

CcMnplaint  is  also  made  as- to  the  evidence  tending  to  establish  the 
identity  of  the  land  concerning  which  the  false  representations  were 
made;  The  testimony  of  the  witness  Wyman  was  admissible  for  the 
purpose  of  showing  that  he,  and  not  the  defendant  nor  ^e  Morgan- 
Stokes  Company,  wa.s  the  owner  of  it.  The  abstract  of  title  which  was 
produced  in  evidence  was  admissible  as  bearing  on  this  subject  Dur- 
ing, the  course  of  the  charge  the  court  said : 

"Now,  the  defendant  has  not  taken  the  stand,  and  yon  must  not  pay  any 
attention  whatever  to  that  We  are  not  here  to  save  fools  from  the  conse- 
quences of  their  folly.  The  duty  as  to  that  rests  with  the  Almighty.  We 
are  here  simply  to  punish  vioiatiMia  of  the  Penal  Ck>de.'^ 

No  exception  was  taken,  but  it  is  urged  for  the  first  time  on  appeal 
that  the  jury  must  have  understood  that  the  court,  when  he  said 
"We  are  not  here  to  save  fools  from  the  consequences  of  their  folly," 
referred  to  the  conduct  of  the  defendant  in  not  testifying  in  his  own 
l>ehalf.     This  cannot  be,  because  in   the  sentence  immediately  pre- 
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ceding  he  had  said  that  the  jury  must  not  pay  any  attention  whatever 
to  the  fact  that  the  defendant  had  not  testified.  That  he  was  referring 
to  Ranke  in  parting  with  his  money,  and  not  to  the  defendant,  is 
clearly  apparent  when  the  whole  charge  is  read,  and  must  have  been 
so  understood  by  the  jury. 

Finally,  it  is  urged  that  the  court  erred  in  refusing  to  charge,  at 
the  request  of  defendant's  counsel,  that  the  defendant  was  presumed  to 
have  a  good  character.  No  evidence  had  been  given  by  defendant  as 
to  his  character,  and  for  that  reason  none  could  be  offered  by  the 
people.  Where  no  evidence  of  general  character  has  been  given,  the 
subject  of  character  is  not  one  for  the  consideration  of  the  jury.  People 
V.  Bodine,  1  Denio,  281;  Ackley  v.  People,  9  Barb.  609;  Underbill 
on  Criminal  Evidence,  §  76 ;  People  v.  Pekarz  (decided  by  the  Court 
of  Appeals  June  21,  1906)  185  N.  Y.  470,  78  N.  E.  294. 

I  have  been  unable  to  find  any  errors  in  the  record  which  call  for  a 
reversal  of  the  judgment.  The  defendant  had  a  fair  trial,  .the  evi- 
dence sustains  the  verdict,  and  therefore  the  judgment  and  order 
appealed  from  should  be  affirmed.    All  concur. 


PEOPLE  V.  JACKSON  et  ah 
(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department.    July  12,  1900.) 

1.  Criminal    Law— Appeal— Decisions    RKViRWABrj&— Motion    to    Chakoe 

Place  of  Trial. 

Code  Cr.  Proc.  f  515,  abolishes  writs  of  error  and  of  certiorari  In  criminal 
proceedings,  and  provides  that  the  only  method  of  review  Is  by  appeal. 
Section  517  provides  for  appeal  to  the  Supreme  Court  from  a  Judgment  of  . 
conviction  and  review  thereon  of  intermediate  orders  forming  part  of  the 
Judgment  roll.  Section  522  provides  that  an  appeal  must  be  taken  by 
service  of  notice,  stating  that  the  appellant  appeals  from  the  Judgment 
Sections  343,  344,  346,  abolish  all  writs  heretofore  existing  for  the  re- 
moval of  criminal  (hroceedings  from  one  court  to  another,  prescribe  the 
cases  in  which  causes  may  be  removed,  and  provide  for  removal  on  ap- 
plication to  the  Supreme  Court.  Beld,  that  the  Appellate  Division  of  the 
Supreme  Court  has  Jurisdiction  to  entertain  an  appeal  from  an  order 
denying  a  motion  to  change  the  place  of  trial. 

2.  Saiod— Place  op  Trial— Local  Prejudice. 

Where  defendants  were  Jointly  IndlctM  for  larceny,  and  for  asking  for 
and  receiving  bribes  in  connection  with  the  removal  of  bodies  from  an 
old  cemetery,  and  the  matter  was  widely  published  in  the  papers  for  four 
months,  and  was  a  common  topic  of  conversation  in  cars  and  on  the 
streets,  and  the  expression  of  belief  of  the  guilt  of  defendants  was  common, 
and  the  place  of  trial  of  one  of  the  defendants  was  changed,  the  place 
of  trial  of  the  others  should  also  be  changed. 

[Ed.  Note. — For  cases  in  point,  see  voL  14,  Cent  Dig.  Criminal  Law, 
f  243.] 

Spring  and  Kruse,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

William  B.  Jackson  and  another  were  indicted  for  larceny  and  for 
asking  for  and  receiving  bribes.  From  an  order  denying  their  motion  to 
change  the  place  of  trial,  they  appeal.    Reversed,  and  motion  granted. 

Argued  before  McLENNAN,  R  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 
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Waiard  H.  Ticknor  and  A.  C.  McCall,  for  appellants. 
Frank  A.  Abbott,  Dist  Atty.,  and  Daniel  V,  Murphy,  Asst  Dist 
Atty.,  for  the  People. 

NASH,  J.  Sixteen  indictments  have  been  found  by  the  grand  jury 
of  the  county  of  Erie,  charging  the  defendants  witii  the  crimes  of 
grand  larceny,  first  degree,  in  receiving  stolen  property,  or  receiving 
bribes,  and  of  asking  for,  agreeing  to  receive,  and  receiving,  bribes, 
some  of  which  are  against  both  defendants  jointly,  some  of  them  against 
each  of  the  defendants  severally,  and  two  against  these  defendants 
jointly  with  others,  all  growing  out  of  the  same  subject-matter.  These 
defendants  moved  at  Special  Term  in  the  county  of  Erie  on  May  10, 
1906,  for  an  order  changing  the  place  of  trial  from  the  county  of 
Erie  to  another  county,  and  from  the  order  denying  the  defendants' 
motion  this  appeal  is  taken. 

On  behalf  of  the  people  the  defendants'  right  of  appeal  from  the 
order  is  questioned,  upon  the  ground  that  under  the  Code  of  Criminal 
Procedure  this  court  has  not  jurisdiction  to  entertain  the  appeal.  Under 
the  former  practice  a  motion  to  change  the  venue  of  a  criminal  action 
was  made  in  the  Supreme  Court  upon  the  removal  of  the  cause  by 
certiorari.  People  v.  Vermilyea,  7  Cow.  (N.  Y.)  108,  136,  139.  In 
diat  case  opinions  upon  the  motion  to  change  the  place  of  trial  were 
delivered  by  Savage,  C.  J.,  and  Woodworth,  J.  The  latter  in  his  opinion 
said: 

'TTliere  Is  no  donbt  of  our  power,  upon  a  proper  case,  to  send  a  criminal 
cause  down  for  trial  to  a  county  other  than  that  in  which  the  venue  is  laid. 
Crimes,  however,  are  essentially  local;  hence,  the  venne  as  such  cannot  be 
changed.  The  place  of  trial  must  be  altered  by  suggestion,  and  upon  clear 
proof  that  the  same  cannot  be  tried  in  the  county  where  the  offense  is  laid 
with  safety  to  the  rights  of  the  defendant" 

Savage,  C.  J.,  said: 

**rhe  counsel  for  three  of  the  defendants  more  that  the  cause  shall  be  car- 
ried down  to  the  circuit  for  trial,  instead  of  being  remitted  to  the  oyer  and 
terminer,  and  that  the  venue  be  changed.  «  «  «  The  course  in  criminal 
prosecutions,  where  a  clear  case  is  made  out,  is  to  order  a  suggestion  upon 
the  record  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where 
the  offense  is  laid.  A  venire  is  then  awarded  to  a  sheriff  of  another  county, 
and  the  cause  tried  there ;  the  indictment  remaining  unaltered  as  to  the  venue.'' 

In  People  v.  Webb,  1  Hill  (N.  Y.)  179,  upon  a  motion  of  the  dis- 
trict attorney  to  change  the  place  of  trial,  it  was  said  (curia,  per 
Cowen,  J.) : 

'^Thls  is  a  motion  to  change  the  venue  in  two  indictments  for  libels  upon  Mr. 
Cooper  from  the  county  of  Otsego  to  some  adjoining  county.  The  motion 
is  made  on  the  part  of  the  people,  and  is  founded  on  the  alleged  facts  that 
in  consequence  of  a  series  of  publications  against  the  complainant  the  public 
mind  has  bec<mie  so  much  prejudiced  against  him  in  respect  to  the  prosecu- 
tions that  a  fair  and  impartial  trial  cannot  be  had  in  Otsego.  The  Revised 
SUtates  (2  Rev.  St  [2d.  Ed.]  p.  614,  pt  4,  c.  2,  Ut.  5,  |  1)  impliedly  authorize 
us  to  make  such  a  change  for  special  cause  on  an  indictment  coming  into  this 
oomt  by  certiorari." 

In  People  v.  Bodine,  7  Hill  (N.  Y.)  147,  the  defendant  was  in- 
dicted and  tried  for  the  crime  of  murder  in  the  county  of  Richmond, 
and  after  a  protracted'  trial  the  jury  were  discharged  by  the  court  on 
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the  ground  that  they  were  unable  to  agree  upon  a  verdict.  The  in- 
dictment'was  then  removed  into  the. Supreme  Court  by  certiorari,  and 
a  motion  was  made  to  change  the  venue  from  the  county  of  Richmond 
to  the  county  of  New  York,  upon  the  allegation  that  a  fair  and  im- 
partial trial  could  not  be  had  in  the  former  county.  The  opinion  of 
the  court  was  delivered  by  Nelson,  C  J.,  denying  the  motion.  An 
attempt  was  afterward  made  to  impanel  a  jury  in  the  county  of  Rich- 
mbnd,  but  without  success,  whereupon  the  district  attorney  moved  to 
change  the  venue,  and  the  motion  was  granted. 

In  People  v.  Baker,  3  Abb.  Prac.  42,  the  place  of  trial  was  changed 
at  Special  Term  on. motion  of  the  district  attorney;  the  court  holding 
that  "a  certiorari  to  remove  a  criminal  action  from  the  Oyer  and  Ter- 
miner to  the  Supreme  Court  may  issue  at  the  instance  of  the  district 
attorney,  as  well  as  on  application  on  behalf  of  the  defendant." 

In  People  v.  Sammis,  3  Hun,  660,  the  General  Term  of  the  Second 
Department  entertained  an  appeal  froin  an  order  at  Special  Term, 
denying  the  defendant's  motion  for  the  change  of  the  place  of  trial. 

In  People  v.  Long  Island  Railroad  Co.,  16  How.  Prac.  (N.  Y.) 
106,  the  Brooklyn  General  Term  changed  the  plac6  of  trial  upon  mo- 
tion of  the  defendants  from  the  county  of  Kings  to  Westchester 
county.  The  procedure,  therefore,  was  wholly  in  the  Supreme  Court, 
which  under  its  general  jurisdiction  and  the  practice  of  the  court 
entertained  the  application  for  a  change  of  venue  both  when  originally 
made  and  upon  appeal. 

It  is  urged  in  behalf  of  the  people  that  the  order  appealed  from  is  an 
intermediate  order,  within  the  meaning  of  the  sections  of  the  Code  of 
Criminal  Procedure  regulating  appeals,  from  which  an  appeal  can 
only  be  taken  after  trial  and  judgment.  Code  Cr.  Proc.  §§  515,  617, 
522. 

"Sec.  515.  Writs  of  error  and  of  certiorari  In  criminal  actions  and  pro- 
ceedings and  special  proceedings  of  a  criminal  nature,  as  they  bare  hereto- 
fore existed,  are  abolished ;  and  hereafter  the  only  mode  of  *  reviewing  a 
Judgment  or  order  In  a  criminal  fiction  or  proceeding,  or  special  proceeding 
of  a  criminal  nature.  Is  by  appeal.'* 

"Sec.  517.  An  appeal  to  the  Supreme  Court  may  be  taken  by  the. defendant 
from  the  judgment  on  a  conviction  after  Indictment,  except  that  when  the 
judgment  is  of  death,  the  appeal  must  be  taken  direct  to  the  Court  of  Ap- 
peals, and  upon  the  appeal,  any  actual  decision  of  the  court  in  an  inter- 
mediate order  or  proceeding  forming  a  part  of  the  Jndgment-roll»  as  prescribed 
by  section  four  hundred  and  eighty-five  may  be  reviewed." 

"Sec.  522.  An  appeal  must  be  taken  by  the  service  of  a  notice  In  writing 
on  the  clerk  with  whom  the  judgment  is  filed,  stating  that  the  appellant  ap- 
peals from  the  Judgment'' 

An  order  in  a  proceeding  to  remove  an  indictment  from  the  court 
in  which  it  is  pending  to  the  Supreme  Court  held  in  another  county, 
on  the  ground  that  a  fair  and  impartial  trial  cannot  be  .had  in  the 
county  where  it  *is  pending,  is  not  one  of  the  papers  enumerated  in 
section  485,  and  therefore  it  is  not  an  intermediate  order,  forming 
a  part  of  the  judgment  roll,  within  the  meaning  of  that  section. 

The  practice  in  a  proceeding  for  the  removal  of  the  action  before  trial 
is  regulated  by  chapter  8  of  the  Code  of  Criminal  Procedure,  section 
343  of  which  provides: 
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"All  writs  and  otber  proceedings  heretofore  existing,  for  the  removal, 
upon  the  application  of  the  defendant,  of  criminal  actions  prosecuted  by 
iDdictoient,  from  one  court  to  another,  are  abolished." 

"Sec.  344.  A  criminal  action,  prosecuted  by  indictment,  may  at  any  time 
before  trial,  on  the  application  of  the  defendant,  be  removed  from  the  court 
in  which  it  is  pending,  as  provided  In  this  chapter,  in  the  following  cases — (1) 
From  a  county  court  or  a  city  court,  to  a  term  of  the  Supreme  Court  held  in 
the  same  county,  for  good  cause  shown.  (2)  From  the  Supreme  Court,  or  a 
ooimty  court  or  a  city  court,  to  a  term  of  the  Supreme  Court,  held  in  another 
coun^,  on  the  ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  or  dty  where  the  Indictment  is  pending.** 

"Sec.  34&  The  application  for  the  order  of  removal. must  be  made  to  the 
Supreme  Court,  at  a  Special  Term  in  the  district,  upon  notice  of  at  least 
ten  days  to  the  district  attorney  of  the  county  where  the  indictment  is  pend- 
ing, with  a  copy  of  the  affidavits  or  other  papers  on  which  the  application  is 
founded." 

In  People  v.  McLaughlin,  2  App.  Div.  408,  37  N.  Y.  Supp. 
998,  the  Appellate  Division  entertained  an  appeal  from  an  order  deny- 
ing the  defendants'  motion  to  change  the  place  of  trial.  The  case  is 
stated  in  the  opinion  of  the  court  as  follows : 

''The  defendant  was  indicted  for  a  felony,  and  his  trial  took  place  in  the 
Court  of  Oyer  and  Terminer  in  the  month  of  .\pril,  1895.  On  the  eleventh 
(kj  of  May  the  trial  was  brought  to  an  end  by  the  disagreement  of  the  Jury. 
The  Judge  presiding  at  the  term  at  which  the  trial  had  just  been  had  set  down 
the  case  for  another  trial  on  the  twentieth  day  of  May,  nine  days  after  the 
end  of  the  first  trial.  The  defendant  at  once  took  steps  to  make  a  motion  to 
change  the'  place  of  trial,  upon  the  ground  that  an  impartial  trial  could 
not  be  had  in  the  county  of  New  York.  The  papers  upon  that  motion,  which 
w»e  very  voluminous,  were  partially  finished  on  the  17th  day  of  May,  and  on 
that  day  a  notice  of  motion  was  prepared,  and  upon  that  notice  of  motion  and 
the  aflSdavits  an  order  was  procured  from  a  Justice  of  this  court,  staying  the 
trial  of  the  criminal  action  until  the  time  fixed  in  the  notice  of  motion  for  the 
hearing  of  the  application  to  change  the  place  of  trial.  These  papers,  which 
were  regular  in  form,  were  served  on  the  district  attorney  on  the  afternoon 
of  Saturday,  the  eighteenth  day  of  May.  The  trial  of  the  action  in  Oyer  and 
Terminer  had  been  set  down  for  ten  o'clock  on  the  next  Monday.  The  motion 
to  change  the  place  of  trial  was  noticed  to  be  heard  at  the  Special  Term  to  be 
held  on  the  third  of  June,  which  was  seventeen  days  after  the  time  when  the 
case  was  set  down  for  trial  in  the  Oyer  and  Terminer.  On  the  afternoon  of 
the  day  on  which  the  motion  papers  were  served,  the  district  attorney,  upon 
an  affidavit  made  by  him,  procured  from  a  Justice  of  this  court  an  order  to 
show  cause,  returnable  on  Monday,  May  twentieth,  at  ten  thirty  o'clock,  why 
the  argument  of  the  motion  had  been  noticed  by  the  defendant  to  be  heard  on 
the  third  of  June,  should  not  then  and  there  proceed  forthwith  before  the 
Special  Term«  This  order  to  show  cause  was  served  about  seven  o'clock  in 
the  morning  of  Monday,  May  twentieth,  and  at  the  time  prescribed  in  it  both 
INirties  appeared  before  the  Special  Term ;  the  people  to  bring  on  the  motion 
mentioned  in  the  order  to  show  cause,  and  the  defendant  simply  for  the 
purpose  of  objecting  to  the  hearing  of  the  motion,  upon  the  ground  that  the 
court  had  no  Jurisdiction  to  require  the  defendant  to  make  the  motion  at 
that  time,  and  upon  other  grounds  which  need  not  now  be  considered.  The 
court  overruled  the  objections  made  by  the  defendant,  and  required  him  to 
proceed  forthwith  with  the  motion  to  change  the  place  of  trial.  This  he 
declined  to  do,  and  thereupon  the  court  entered  an  order  denying  the  defend- 
ant's motion  to  change  the  place  of  trial,  and  vacating  the  stay  of  the  trial. 
From  that  order  this  appeal  is  taken." 

The  order  denying  the  defendant's  motion  to  change  the  place  of 

trial  was  reversed,  also  the  order  vacating  the  stay;  the  latter  upon 

the  ground  that  the  order  vacating  the  stay  had  the  effect  of  limiting 

the  time  within  which  the  defendant  had  the  right  to  move  for  a  change 
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of  venue.  In  the  meantime,  the  defendant  having  been  tried  and  con- 
victed, and  the  judgment  of  conviction  affirmed  (2  App.  Div.  419,  37 
N.  Y.  Supp.  998),  an  appeal  was  taken  to  the  Court  of  Appeals  (150 
N.  Y.  365,  44  N.  E.  1017),  where  the  defendant's  contention  that  upon 
the  reversal  of  the  order  of  the  Special  Term  the  Appellate  Division 
should  also  have  reversed  or  set  aside  the  intermediate  trial  and  pro- 
ceedings which  resulted  in  his  conviction  was  sustained.  In  the  opinion 
of  the  court  (per  Martin,  J.)  it  is  said: 

''The  appellant  had  a  rigbt  to  apply  for  the  removal  of  the  action  to 
another  county  before  trial,  upon  the  ground  that  a  fair  and  iinpartiui  trial 
could  not  be  had  in  the  city  and  county  of  New  York.  The  right  to  remove 
the  place  of  trial  from  one  county  to  another,  where  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the  indictment  is  pending,  has  long  existed. 
It  existed  at  common  law,  and  was  subsequently  incorporated  into  the  stat- 
utes of  this  state.  The  provisions  of  the  Code  of  Criminal  Procedure  upon 
the  subject  have  been  evolved  from  previous  legislation,  and,  so  far  as 
they  extend,  now  contain  the  rule  of  law  governing  such  an  applicaticm. 
Ajb  they  stood  at  the  time  of  the  trial,  so  far  as  material,  they  were  as  follows : 
•A  criminal  action,  prosecuted  by  indictment  may,  at  any  time  before  trial, 
on  the  application  of  the  defendant  be  removed  from  the  court  in  which  it  is 
pending,  as  provided  in  this  chapter  in  the  following  cases:  *  *  *  (2) 
From  a  court  of  oyer  and  terminer  or  sessions,  or  a  city  court  to  the  court 
of  oyer  and  terminer  of  another  county,  on  the  ground  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  or  city  where  the  indictment  is 
pending.'  Section  344.  If  a  former  trial  lias  been  had  the  indictment  may 
be  removed  before  a  new  trial.  Section  345.  "The  application  for  the  order 
of  removal  must  be  made  to  the  Supreme  Court  at  a  special  term  in  the  dis- 
trict, upon  notice  of  at  least  ten  days  to  the  district  attorney  of  the  county 
where  the  indictment  is  pending,  with  a  copy  of  the  affidavits  or  other  papers 
on  which  the  application  is  founded.'  Section  346.  'To  enable  the  defend- 
ant to  make  the  application,  a  Judge  of  the  Supreme  Court,  may,  in  his  dis- 
cretion, upon  good  cause  shown  by  affidavit,  make  an  order  staying  the  trial 
of  the  indictment,  until  the  application  can  be  made  and  decided.'  Section 
347.  That  the  right  thus  given  is  a  substantial  one,  and  has  always  been 
regarded  as  of  great  importance  to  a  defendant,  is  manifest  not  only  from  the 
time  it  has  existed,  but  also  from  its  paramount  necessity  to  fairly  protect 
his  Just  rights  and  interests.  The  right  of  every  person  accused  of  crime  to 
have  a  fair  and  impartial  trial  before  an  unbiased  court  and  an  unprejudiced 
Jury  is  a  fundamental  principle  of  criminal  Jurisprudence.  For  the  protection 
of  persons  accused  of  crime  the  law,  as  a  safeguard  against  local  prejudice, 
has  benignly  provided  this  remedy.  Under  the  statute,  the  defendant  had  an 
absolute  right  to  'apply  to  the  Supreme  Court  for  a  removal  of  the  action 
before  trial,  upon  the  ground  relied  upon.  Of  this  he  has  been  deprived. 
Having  thus  been  deprived  of  a  substantial  right,  and  the  district  attorney 
ha^vdng  proceeded  with  the  trial  of  the  indictment  which  resulted  in  the  de- 
fendant's conviction,  in  defiance  of  such  right,  we  are  unable  to  perceive  any 
proper  ground  upon  which  the  action  of  the  Appellate  Division  can  be  sustain- 
ed, so  far  as  it  failed  to  set  aside  the  proceedings  and  trial,  and  thus  accord 
to  the  defendant  the  benefit  of  this  statutory  remedy." 

Upon  the  question  of  jurisdiction,  Judge  Rumsey,  in  his  opinion  at 
the  Appellate  Divisicfn,  said : 

**It  is  apparent  from  these  and  the  subsequent  sections  of  the  Code  upon 
the  subject  that  by  this  proceeding  the  criminal  action  was  not  removed  from 
the  Court  of  Oyer  and  Terminer,  but  still  remained  pending  therein,  and 
the  court  was  at  liberty  to  proceed  with  the  trial  of  the  action  in  the 
ordinary  course,  unless  that  trial  was  stayed  as  provided  by  the  section  quot- 
ed above.  The  proceeding,  therefore,  to  change  tlie  place  of  trial  was  not  a 
proceeding  in  the  criminal  action,  but  It  was  a  matter  outside  of  that  action, 
brought  to  obtain  relief  which  was  no  necessary  part  of  the  criminal  action 
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Itself.  It  resembled  more  an  application  for  a  writ  of  prohibition  or  manda- 
mus directed  to  an  Inferior  court  to  direct  the  course  of  proceeding  In  that 
court  in  an  action  which  was  pending  in  it,  but  which  did  not  draw  to  itself 
the  particular  action  with  regard  to  which  the  writ  was  asked.  The  pro- 
ceeding was  one  in  the  Supreme  Court.  It  was  a  proceeding  for  the  enforce- 
ment of  what  was  claimed  to  be  a  right,  and  it  was  not  a  civil  action,  be- 
cause a  ciyil  action  is  an  ordinary  proceeding  instituted  by  a  summons.  This 
one  was,  within  the  definition  of  the  Code  of  Criminal  Procedure,  a  special 
proceeding.  It  could  only  be  commenced  by  the  service  of  the  afiidavits  and 
notice  of  motion.  When  those  papers  were  served  upon  the  people,  they 
were  brought  into  court,  and  the  proceeding  had  an  inception,  and  from  that 
time  the  Supreme  Court  had  Jurisdiction  of  the  proceeding,  because  the 
service  of  the  notice  of  motion  lay  at  its  foundation,  and  was  the  mode 
prescribed  by  statute  for  bringing  the  people  into  court  upcm  the  application 
for  the  relief  sought" 

The  subsequent  amendment  of  these  sections  of  the  Criminal  Code 
to  conform  to  the  change  of  judicial  procedure  by  which  all  actions  and 
proceedings  in  the  Courts  of  Oyer  and  Terminer  were  transferred  to 
the  Supreme  Court  did  not  work  any  change  in  the  practice  or  pro- 
ceeding to  change  the  place  of  trial  of  criminal  actions.  It  remains 
the  same,  and  is  a  proceeding  in  the  Supreme  Court  governed  by  the 
general  rules  of  practice  of  that  court,  including  the  right  of  appeal 
from  an  order  of  the  Special  Term  affecting  a  substantial  right. 

The  only  case  in  which  the  question  of  jurisdiction  to  entertain  the 
appeal  has  arisen  since  the  amendment  is  that  of  People  v.  Sarvis, 
69  App.  Div.  604,  74  N.  Y.  Supp.  1067.  The  district  attorney  urged 
that  the  order  was  not  appealable  to  that  court,  inasmuch  as  the  appeal 
from  a  conviction  for  the  crime  for  which  the  defendant  was  indicted 
(murder  in  the  first  degree)  would  be  taken  direct  to  the  Court  of 
Appeals,  and  on  such  appeal  the  order  appealed  from  could  be  reviewed, 
and  not  otherwise.    The  court  said : 

"We  cannot  agree  to  this  conclusion.  We  are  clearly  of  the  opinion  that 
an  order  of  this  character  can  be  reviewed  by  this  court,  and  that  it  has 
the  power,  where  the  defendant  has  been  Indicted  for  the  crime  of  murder, 
to  change  the  place  of  trial  from  the  county  in  which  the  indictment  has  been 
found  to  another  county  in  the  state,  in  order  that  a  fair  and  impartial  trial 
may  be  had  before  an  unprejudiced  jury ;  but  there  is  nothing  in  the  record 
before  us  from  which  it  can  fairly  be  said  that  such  a  trial  cannot  be  had 
In  the  county  of  Orange." 

Although  the  order  denying  the  motion  was  affirmed,  the  opinion 
was  that  of  the  whole  court,  deliberately  expressed.  Wherever  the 
question  has  been  up  in  a  proceeding  to  change  the  place  of  trial,  the 
authorities  are  to  the  effect  that  the  order  is  appealable. 

The  cases  relied  upon  in  support  of  the  contention  of  counsel  for 
the  respondent  are  not  applicable. 

In  People  v.  Trezza,  128  N.  Y.  529,  28  N.  E.  533,  the  appeal  was  from 
an  order  denying  a  motion  for  a  new  trial-  on  the  ground  of  newly 
discovered  evidence,  made  after  the  affirmance  of  a  judgment  of  con- 
viction of  the  defendant  for  the  crime  of  murder  in  the  first  degree.  It 
was  held  that  such  an  order  is  only  reviewable  in  connection  with,  and 
upon  appeal  from,  the  judgment,  and  when  it  is  embodied  in  the 
judgment  roll. 

In  the  case  of  People  v.  Priori,  163  N.  Y.  99,  67  N.  E.  35,  it  was  held 
that  an  order  denying  a  motion  for  a  new  trial  upon  the  ground  of 
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newly  discovered  evidence,  made  after  a  judgment  of  death  and  an 
appeal  therefrom  by  the  defendant,  and  in  time  to  include  the  proceed- 
ings in  a  case,  is  reviewable  as  an  incident  to  the  appeal.  In  that  case 
the  Court  of  Appeals  entertained  an  appeal  from  an  order  of  Special 
Term  denying  a  motion  for  a  resettlement  of  the  case,  holding  that, 
although  there  is  no  express  statutory  provision  authorizing  such  re- 
view, the  power  to  hear  and  determine  the  appeal  necessarily  im- 
plies the  right  to  settle  the  preliminary  practice  so  far  as  it  is  not  fixed 
by  statute. 

In  the  case  of  People  ex  rel.  Hummel  v.  Trial  Term,  184  N.  Y. 
30,  76  N.  E.  732,  the  grand  jury  of  the  Court  of  General  Sessions  of 
the  Peace  held  in  and  for  the  County  of  New  York  had  found  two  in- 
dictments against  the  relator,  charging  him  with  the  crime  of  sub- 
ornation of  perjury.  These  indictments  had  been  transferred  to  the 
criminal  branch  of  the  Supreme  Court,  which  was  held  by  Justice  Davy, 
before  whom  the  district  attorney  contemplated  the  trial  of  the  charges. 
Thereupon  the  defendant  moved  the  court  for  an  order  quashing  the 
indictments,  upon  the  ground  that  he  had  been  compelled  to  testify 
against  himself  before  the  grand  jury.  This  motion  was  denied,  and 
then  the  relator  procured  an  alternative  writ,  prohibiting  the  justice 
.  from  proceeding  with  the  trial  until  the  further  order  of  the  Appellate 
Division.  Subsequently  the  matter  was  brought  to  a  hearing  before 
that  court,  resulting  in  an  order  denying  the  relator's  application  for  an 
absolute  writ  of  prohibition  as  a  matter  of  law,  and  not  in  the  exercise 
of  discretion,  and  the  quashing  of  the  alternative  writ.  The  Court 
of  Appeals  in  affirming  the  order  of  the  Appellate  Division  held: 
Although  not  specifically  mentioned  as  one  of  the  papers  constituting 
the  judgment  roll,  as  provided  by  section  485  of  the  Code  of  Criminal 
Procedure,  an  order  denying  a  motion  to  dismiss  an  indictment  is  em- 
braced in  the  general  provisions  of  the  section,  and  may  be  included 
in  and  form  part  of  the  judgment  roll;  that  the  defendant,  having 
a  complete  remedy  by  appeal  from  a  judgment  of  conviction,  was 
not  entitled  to  a  writ  prohibiting  the  judge  from  further  proceeding 
with  the  trial. 

In  People  v.  Martin,  99  App.  Div.  372,  91  N.  Y.  Supp.  486,  the 
appeal  was  from  an  order  of  the  Court  of  General  Sessions  of  the  Peace 
in  and  for  the  County  of  New  York,  denying  defendant's  motion 
to  dismiss  an  indictment  for  lack  of  prosecution.  The  court,  in  ex- 
pressing the  opinion  that  the  order  was  not  appealable,  put  the  case  in 
that  class  in  which  appeals  are  expressly  allowed  by  the  Code  from  a 
judgment  of  conviction. 

The  distinction  between  all  of  the  cases  cited  in  behalf  of  the  re- 
spondents' contention  and  the  case  at  bar  is  that,  in  a  proceeding  to 
change  the  place  of  trial,  the  right  of  review  is  inherent  in  the  court 
in  the  exercise  of  its  general  jurisdiction. 

The  defendants  are  charged  with  wrongdoing  in  connection  with 
the  Sixty-Fifth  Regiment  Armory,  erected  upon  the  site  of  an  old 
cemetery  in  the  city  of  Buffalo,  from  which  the  remains  of  many  thous- 
ands of  bodies  had  to  be  removed  in  preparing  the  site  for  the  armory. 
As  supervisors,  members  of  the  board  of  supervisors  of  the  county  of 
Erie,  the  defendants  are  charged,  individually  and  jointly,  with  the 
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crime  of  grand  larceny,  in  feloniously  taking  and  appropriating, 
individually  and  jointly  with  others,  large  sums  of  money,  the  property 
of  the  county  of  Erie,  and  are  individually  charged  with  taking  bribes 
for  their  votes  as  supervisors  in  favor  of  the  adoption  of  resolutions 
relating  to  the  expenditure  of  moneys  for  the  removal  of  bodies  from 
said  cemetery,  and  reinterment  elsewhere;  and  the  removing  and 
resetting  of  monuments,  stones,  and  slabs  in  said  cemetery.  That  the 
whole  amount  of  money  charged  to  have  been  taken  in  the  grand 
larceny  indictments  is  $52,072,  and  the  amount  alleged  to  have  been 
paid  as  bribe  money  $27,404. 

We  are  not  required  to  determine  on  this  appeal  whether  or  not  the 
learned  justice  at  Special  Term  properly  exercised  his  discretion  in 
denying  defendant's  motion  for  a  change  of  the  place  of  trial,  for  the 
reason  that  the  affidavits  on  the  motion  of  Neff,  made  part  of  the 
record  by  stipulation,  were  not,  it  seems,  considered  by  the  court  at 
Special  Term  in  disposing  of  the  motion.  The  learned  justice  in  his 
opinion  said: 

•*Thl8  motion  differs  radically  from  that  made  In  People  v.  John  W.  Neff, 
where  upwards  of  one  hundred  and  thirty  affidavits  were  presented,  show- 
ing a  strong  sentiment  and  hostile  feeling  existed  In  this  community  against 
him,  and  In  all  the  towns  of  this  county.*' 

The  same  strong  sentiment  and  hostile  feelings  existed  in  the  towns 
of  the  county  and  in  the  city  of  Buffalo  against  these  defendants  as 
against  Neff.  The  criminal  charges  against  Neff  and  these  defendants 
individually  grew  out  of  the  same  subject-matter.  The  charges  of  graft 
against  these  defendants  were  made  the  subject  of  comment  and  illustra- 
tion in  the  daily  press  for  months,  beginning  in  November  last,  and  con- 
tinuing through  the  months  of  January,  February,  March,  and  April, 
during  which  period  the  newspapers  vied  with  other  in  displaying  head- 
lines and  gruesome  details,  charging  the  defendants  and  other  county 
officials  with  graft  in  the  purchase  of  the  site,  and  expense  of  removal 
of  bodies  from  said  cemetery.  Exemplifications  of  head  lines  in  large 
type: 

"ARMORY  GRAFTERS  TO  BE  PROSECUTED.  EVIDENCE  of  Graft 
Piling  Up  in  Armory  Site.  LOOT  OF  THE  ROGUES.  $43,000  SAYS  STURM 
(County  Auditor).  Money  Filched  In  Cemetery  Deal.  Sturm's  Report  Shows 
the  Deal  Up.  Officials  Who  Signed  the  Warrants  for  Conover's  Thousands. 
Gibson,  NeflP,  and  Others.  Discrepancy  of  $35,000  in  One  Place.  County  Is 
Robbed  of  About  $55,000.  Startling  Disclosures  Relative  to  Buying  the  Old 
North  Street  Cemetery  Property  as  a  Site  for  the  65th  Regiment  Armory. 
Are  Burled  in  Trenches  and  Contract  Violated.  At  least  168  Bodies  Were 
Identified  That  Should  Have  Had  Decent  Burial  —  A  Disgrace  to  Humanity. 
Black  for  Conover.  Ghoulish  Work  Done,  His  Own  Men  Swear.  Gave  Orders 
to  Count  a  Few  Brnies  as  a  Body.  Skull  Bones  Carried  Around  In  Pockets 
and  Supplied  on  Demand.  Cady  Swears  He  Saw  Some  Bodies  Divided. 
Grave  Workers  Say  Orders  Were  to  Make  as  Many  Bodies  as  They  Could.  [Car- 
toon.] Vultures  of  the  Cemetery  Deal.  Bones  of  Bodies  Thrown  into  Big  Boxes, 
then  Separated.  Mixed  and  Buried  In  Small  Boxes.  Sometimes  One  Bone  Re- 
presenting Whole  Corpse.  GIBSON  and  JACKSON  ARRAIGNED.  Stand  to 
Answer  for  Their  Share  In  the  North  Street  Cemetery  Loot  Are  under  In- 
dictment. [Cartoon:  Procession  of  prisoners  in  charge  of  officers.  Officers 
leading  with  Indictment  toward  an  open  door;  guard  In  front.  •Auburn 
Prison'  over  the  door.  Legend:  To  the  Graveyard  of  the  Ghouls.  Con- 
demned by  the  Living  and  the  Dead.]" 


Digitized  by 


Google 


134  100  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  134  New  York  State  Reporter 

Buffalo  Courier,  Sunday  Morning,  April  1,  1906:  "(This  edition  of  the 
Courier  goes  into  over  90,000  homes,  thus  assuring  at  least  350,000  readers.) 
Courier  Bxposed  Thieves  and  Grafters  in  1900.  Warned  Gang  That  Day  of 
Reclconlng  Would  Come.  Day  by  Day  Ghouls  Who  Fattened  on  the  Dead 
Were  Held  Up  to  Shame.  What  the  Courier  said  when  Supervisors  put 
through  the  Armory  Site  Deal." 

The  Buffalo  Courier,  Wednesday,  May  2,  1900 :  "Suiwrvisors  Ignoring  Honor 
and  Duty  Bind  Erie  County  to  Most  Expensive  and  Disgraceful  Deal  in  Un- 
blushing Haste.  Board  Commits  Itself  to  $1,000,000.  Armory  Site  Deal.  In 
Shameful  Defiance  of  the  Taxpayers*  Rights.  Day  Will  Go  Down  in  County 
Legislative  Annals  as  the  Blackest  Blot  Upon  the  Pages  of  Official  Archives." 

The  affidavits  show  that  there  were  buried  in  said  cemetery  at  least 
8,000  bodies  of  persons  who  have  relatives,  descendents,  or  friends 
now  residing  in  the  county  of  Erie^  and  that  by  reason  of  the  wide- 
spread sentimental  interest  of  a  very  large  number  of  persons  in  said 
cemetery,  and  the  removal  of  said  bodies,  and  by  reason  of  the  widely 
circulated  newspaper  articles,  public  opinion  in  the  community  has  be- 
come especially  inflamed  toward  all  of  the  persons  indicted  in  con- 
nection with  said  matter.  That  there  has  been  a  universal  expression 
of  opinion  among  all  classes  of  people  antagonistic  to  all  persons 
charged  with  complicity  in  the  crimes  said  to  have  been  committed  in 
connection  with  the  subject-matter  of  the  indictments  against  the 
defendants.  That  the  prejudice  created  against  all  persons  charged 
with  the  commission  of  crimes  in  connection  with  the  acquiring  of  the 
site  for  said  armory  is  deep-rooted,  and  pervades  the  entire  city  of 
Buffalo  and  county  of  Erie.  That  the  action  of  the  members  of  the 
board  of  supervisors  and  other  county  officials  in  connection  with  said 
matter  have  been  the  subject  of  investigation  by  at  least  four  grand 
juries  of  the  county  of  Erie.  That  nearly  every  member  of  the  board 
of  supervisors  during  the  year  1900  and  1901  has  been  called  before 
said  grand  juries,  and  great  publicity  has  been  given  by  the  newspapers 
of  the  city  of  Buffalo  to  the  fact  that  said  supervisors  have  been  call- 
ed and  examined  as  witnesses  before  said  grand  juries.  That  by  rea- 
son of  said  examinations  of  said  supervisors  and  by  reason  of  such 
publicity  the  attention  of  almost  every  resident  of  the  city  and  county 
has  been  attracted  toward  said  investigations.  That  since  such  charges 
have  been  publicly  made  and  said  indictments  found  against  tlie  de- 
fendants and  other  officials,  the  subject  thereof  has  been  the  matter  of 
public  conversation  in  the  hotel  lobbies,  street  cars,  upon  the  streets 
and  public  places,  and  in  the  various  clubs  of  the  city  of  Buffalo,  and 
in  the  hotels,  shops,  stores,  and  public  places  in  the  several  towns  of 
the  county  of  Erie,  and  expressions  of  belief  in  the  guilt  of  the  person 
indicted  are  very  general  throughout  the  city  and  county. 

In  the  Georger  Case,  109  App.  Div.  Ill,  95  N.  Y.  Supp.  790,  where 
the  defendant  was  charged  with  grand  larceny  and  perjury  in  wreck- 
ing a  bank,  the  newspapers  of  the  city  of  Buffalo,  almost  without  ex- 
ception, proclaimed  him  guilty  of  the  acts  and  delinquencies  thus 
charged.  It  appearing  from  the  record  that  people  of  all  classes  gave 
assent  to  the  opinions  expressed  in  the  public  press,  held  sufficient 
to  change  the  venue.  There  the  failure  of  the  bank  affected  pecuniari- 
ly a  large  number  of  depositors.  Here  the  entire  body  of  taxpayers 
are  pecuniarily  affected.    But  more  than  that,  the  relatives  and  friends 
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of  more  than  8,000  persons  buried  in  said  cemetery,  whose  bodies  are 
said  to  have  been  removed  in  the  manner  indicated  as  above,  feel  them- 
selves outraged,  and  justly  so.  These  exposures  must  necessarily 
have  created  the  deep  feeling  of  antagonism  felt  generally  among  all 
classes  of  people,  as  stated  in  the  moving  affidavits,  sufficient  to  warrant 
the  belief  expressed  that  a  fair  and  impartial  trial  of  the  defendants 
cannot  be  had  in  the  county  where  the  indictments  are  pending,  and 
for  that  reason  the  order  denying  defendants'  motion  for  a  change 
of  the  place  of  trial  to  another  county  should  be  reversed. 

Another  reason  exists  in  the  fact  that  the  place  of  trial  of  Neff, 
jointly  indicted  with  these  defendants,  has  been  changed. 

In  Colby's  Cr.  Law  (vol.  1,  page  324)  it  is  said : 

"Where  the  indictment  Is  against  several  persons,  and  enough  is  shown  on 
the  part  of  the  prosecution  to  make  a  change  of  the  place  of  trial  proper  as 
to  one  defendant,  the  change  will  be  made  as  to  all  the  defendants,  although 
it  is  a  case  in  which  every  defendant  is  entitled  to  a  separate  trial.'' 

The  order  appealed  from  should  be  reversed,  and  the  motion  to 
change  the  place  of  trial  of  the  indictments  against  the  defendants 
from  the  county  of  Erie  to  a  term  of  the  Supreme  Court  to  be  held  in 
another  county  should  be  granted ;  the  county  to  be  the  same  as  that 
to  which  the  indictments  against  Neff  are  removed. 

Order  reversed,  motion  granted,  and  place  of  trial  changed  to  Wyom- 
ing county.  All  concur,  except  SPRING  and  KRUSE,  JJ.,  who  dis- 
sent. 

KRUSE,  J.  (dissenting) .  At  the  outset  the  district  attorney  chal- 
lenges the  right  of  the  defendants  to  appeal  from  the  order  sought  to 
have  reviewed,  and  moves  to  dismiss  the  appeal  upon  the  ground  that 
the  order  is  not  appealable. 

We  approach  the  consideration  of  this  question  well  aware  that  the 
Appellate  Division  of  this  court  in  the  First  Department  has  held  that 
an  independent  appeal  will  lie  by  the  defendant  from  such  an  order 
(People  V.  Sarvis,  69  App.  Div.  604,  74  N.  Y.  Supp.  1067),  and  we  our- 
selves have  entertained  like  appeals  (People  v.  Georger,  109  App.  Div. 
Ill,  95  N.  Y.  Supp.  790;  People  v.  Bartels,  110  App.  Div.  922.  96  N. 
Y.  Supp.  1139).  It  should,  however,  be  said  that  in  the  Georger  Case 
the  defendant's  right  to  appeal  was  not  questioned,  and  in  the  Bartels 
Case,  while  the  question  was  raised,  the  conclusion  was  reached  that  the 
order  was  right  upon  the  merits  and  was  affirmed.  If  we  were  agreed 
that  the  order  appealed  from  was  right,  we  might  again  affirm  the  or- 
der^ leaving  the  question  of  a  defendant's  right  to  appeal  for  the  Court 
of  Appeals,  where  it  must  ultimately  be  determined ;  but  there  is  a  divi- 
sion among  us  in  that  respect.  We  would  content  ourselves  with 
following  the  decision  in  the  Sarvis  Case,  and  denying  the  motion  to 
dismiss  3ie  appeal,  were  it  not  for  the  more  recent  decisions,  to  which 
we  will  call  attention  presently,  which  we  think  require  us  to  examine 
the  question  anew. 

Whatever  may  have  been  the  former  practice  of  removing  the  trial 
of  indictments  from  one  court  to  another,  or  from  one  county  to  an- 
other, the  practice  is  now  plain  and  simple.  The  Criminal  Code 
abolishes  all  writs  and  other  proceedings  for  the  removal  of  criminal 
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actions,  and  substitutes  therefor  a  direct  application  to  the  Supreme 
Court  at  Special  Term,  making  provision  for  the  staying  of  the  trial 
until  the  application  can  be  heard  and  decided.  Code  Cr.  Proc.  §§ 
343-347.  It  likewise  abolishes  writs  of  error  and  certiorari  in  criminal 
actions,  and  provides  that  the  only  mode  of  reviewing  a  judgment  or 
order  in  a  criminal  action  or  special  proceeding  of  a  criminal  nature 
is  by  appeal.  Code  Cr.  Proc.  §  515.  It  also  provides  that  an  appeal 
may  be  taken  from  the  judgment  ot  conviction  after  indictment,  and 
upon  the  appeal  any  actual  decision  of  the  court  in  any  intermediate 
order  or  proceeding  forming  a  part  of  the  judgment  roll,  as  pre- 
scribed by  section  485,  may  be  reviewed.  Code  Cr.  Proc.  §  617.  It 
will  thus  be  seen  that  the  only  review  of  an  intermediate  order  in  an 
Appellate  Court  is  by  an  appeal  from  the  judgment  of  conviction,  and 
only  such  intermediate  orders  are  reviewable  upon  an  appeal  as  form 
a  part  of  the  judgment  roll,  unless  there  is  some  other  provision  of  law 
allowing  an  appeal. 

Section  485  of  the  Code  of  Criminal  Procedure  prescribes  what  pa- 
pers shall  constitute  the  judgment  roll,  and  are  specified  in  the  following 
subdivisions : 

*'(1)  A  copy  of  the  minutes  of  a  challenge  Interposed  by  the  defendant 
to  a  grand  Juror,  and  the  proceedings  and  decision  thereon.  (2)  The  Indict- 
ment and  a  copy  of  the  minutes  of  the  plea  or  demurrer.  (3)  A  copy  of  the 
minutes  of  a  challenge,  which  may  have  been  interposed  to  the  panel  of  the 
trial  Jury,  or  to  a  Juror  who  participated  In  the  verdict,  and  the  proceedings 
and  decision  thereon.  (4)  A  copy  of  the  minutes  of  the  trial.  (5)  A  copy  of 
the  minutes  of  the  Judgment.  ((>)  A  copy  of  the  minutes  of  any  proceedings 
upon  a  motion  either  for  a  new  trial  or  in  arrest  of  Judgment  (7)  The  case^ 
If  there  be  one." 

The  eighth  subdivision  refers  to  capital  cases,  and  has  no  applica- 
tion to  the  questions  now  being  considered.  While  an  order  to  change 
the  place  of  trial  is  not  specifically  named,  it  would  seem  to  be  included 
as  a  part  of  the  copy  of  the  minutes  and  the  case. 

In  the  case  of  People  ex  rel.  Hummell  v.  Trial  Term,  Supreme  Term, 
County  of  New  York,  184  N.  Y.  30,  76  N.  E.  732,  recently  decided  in 
the  Court  of  Appeals,  it  was  held  that  an  order  denying  a  motion  to 
quash  an  indictment  upon  the  ground  that  the  defendant  had  been  com- 
pelled to  testify  against  himself  before  the  grand  jury  is  an  intermediate 
order,  and  becomes  a  part  of  the  judgment  roll,  although  not  specifi- 
cally named  therein,  and  reviewable  upon  an  appeal  from  a  judgment 
of  conviction,  and  that,  therefore,  a  writ  of  prohibition  was  not  a  proper 
remedy  for  the  review  of  such  an  order.  We  think  it  equally  clear 
that  an  order  refusing  to  remove  the  trial  of  the  indictment  likewise 
becomes  a  part  of  the  judgment  roll. 

In  the  Bartels  Case  an  appeal  was  taken  to  the  Court  of  Appeals 
by  the  defendant  from  the  order  of  this  court  affirming  the  order  of  the 
Special  Term  refusing  to  change  the  place  of  trial,  and  a  motion  was 
made  in  the  Court  of  Appeals  by  the  district  attorney  to  dismiss  the 
appeal  to  that  court,  which  was  granted.  People  v.  Bartels,  184  N. 
Y.  670,  76  N.  E.  1102.  The  grounds  of  the  decision  in  that  court  do 
not  appear.  It  may  well  be  that  it  was  upon  the  ground  that  the  or- 
der was  discretionary  and  not  appealable  to  that  court,  although  an  ex- 
amination of  the  briefs  indicates  that  the  sole  ground  upon  which  the 
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district  attorney  relied,  was  that  the  order  of  the  Special  Term  was 
not  appealable. 

It  is  contended,  however,  that  this  order  is  not  such  an  intermediate 
order  as  is  reviewable  upon  an  appeal  from  the  judgment.  If  that  be 
true,  then  we  are  of  the  opinion  that  the  order  is  not  reviewable  upon 
appeal  at  all.  We  know  of  no  authority,  and  none  is  called  to  our 
attention,  which  authorizes  an  independent  appeal  from  an  order  of 
this  character,  but  it  is  said  that  the  right  of  review  is  inherent  in  the 
Supreme  Court.  The  right  of  appeal  in  a  criminal  case  is  regulated 
by  statute,  and  appellate  courts  have  repeatedly  refused  to  entertain 
appeals  by  a  defendant  from  orders  much  more  serious  in  their  con- 
sequences than  an  order  such  as  is  sought  to  have  reviewed  upon  this 
appeal. 

In  People  v.  Rutherford,  47  App.  Div.  210,  62  N.  Y.  Supp.  224, 
which  was  an  appeal  from  an  order  refusing  to  quash  an  indictment,  it 
is  said : 

"There  is  no  authority  for  such  an  appeal.  The  contention  of  the  appel- 
lant that  the  court  has  an  inherent  right  to  entertain  it  cannot  be  entertained. 
No  person  has  a  constitutional  right  to  appeal,  and  no  court  has  an  inherent 
right  to  entertain  an  appeal.  The  right,  if  it  exists,  and  in  all  cases  where  it 
does  exist.  Is  simply  the  continuance  of  an  existing  practice  by  the  Con- 
stitution, subject  to  the  legislative  right  to  curtail  or  abolish  it,  or  it  must  be 
founded  in  some  statute.  The  CJode  of  Criminal  Procedure  (section  517) 
provides  in  what  cases  an  appeal  may  be  taken,  and  what  matter  may  be  re- 
viewed on  appeal,  and  that  must  be  taken  as  exclusive  of  all  other  form  of 
appeal  or  matter  to  be  reviewed.  People  v.  Petrea,  30  Hun,  102,  affirmed 
In  92  N.  Y.  129." 

And  as  late  as  December,  1904,  upon  an  appeal  from  an  order  refus- 
ing to  dismiss  an  indictment  for  want  of  prosecution,  the  Appellate 
Division  of  this  court  in  the  First  Department  held  that  such  an  appeal 
would  not  lie  (People  v.  Martin,  No.  1,  99  App.  Div.  372,  91  N.  Y. 
Supp.  486) ;  Mr.  Justice  Patterson,  speaking  for  the  entire  court, 
saying : 

"Appeals  in  criminal  cases  may  be  taken  only  where  expressly  allowed  by 
statute,  and  the  only  appeal  allowed  by  the  Code  of  Criminal  Procedure  is 
from  a  Judgment  of  conviction,  on  which  appeal  an  intermediate  order  or  pro- 
ceeding forming  a  part  of  tlie  judgment  roll  may  be  reviewed.  It  may  be 
necessary,  therefore,  to  consider  whether  or  not  the  court  below  erred  in 
denying  the  application;  but,  even  if  the  order  were  appealable,  then  it  is 
plain  that  on  the  merits  the  application  was  properly  denied/' 

In  People  v.  Trezza,  128  N.  Y.  529,  28  N.  E.  533,  the  Court  of  Ap- 
peals held  that  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial  after  final  afiirmance  of  the  judgment  of  conviction  would  not  lie; 
Judge  Andrews  saying : 

"It  will  be  observed  that  the  section  <Mily  authorizes  a  review  of  intermedi- 
ate orders  and  proceedings  in  connection  with  an  appeal  from  the  judgment, 
and  when  they  are  embodied  in  the  Judgment  roll.  There  is  no  statute  provi- 
sion authorizing  an  appeal  from  an  order  denying  a  new  trial,  except  as 
Incident  to  an  appeal  from  a  judgment.  It  is  said  that  the  Lc^slature  could 
not  have  intended  to  permit  an  appeal  from  such  an  order  in  that  case,  and  to 
deny  it  where  the  application  for  a  new  trial  is  made  after  final  judgment 
of  afiirmance.  and  denied  when  it  should  be  too  late  to  make  the  proceeding 
a  part  of  the  judgment  roll.  The  Legislature  seemed  to  assume  that-  such  a 
proceeding  would  in  all  cases  be  taken  before  an  appeal  from  the  judgment 
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It  may  be  that  the  failure  to  provide  for  an  appeal  in  such  a  case  as  this 
was  casus  omissis.  But  the  courts  must  be  guided  by  the  law  as  it  Is,  and 
cannot  give  an  appeal  where  none  Is  given  by  the  statute,  and  there  is  no 
statute  authorizing  an  appeal  from  an  order  denying  a  new  trial  made  after 
the  roll  Is  made  up  and  the  final  affirmance  of  the  Judgment" 

And  again  in  a  later  case  in  the  same  court  (People  v.  Priori,  163 
N.  Y.  99,  106,  57  N.  E.  85),  where  it  was  held  that  an  order  was  re- 
viewable in  connection  with  the  appeal  from  the  judgment  of  convic- 
tion, Judge  Vann  very  clearly  and  precisely  defines  an  intermediate 
order  in  a  criminal  case,  and  when  and  how  reviewable  on  appeal.  He 
says: 

**An  intermediate  order,  within  the  meaning  of  section  517,  is  not  confined 
to  orders  made  between  the  finding  of  the  indictment  and  the  preparation 
of  the  judgment  roll  in  the  first  instance.  The  word  'intermediate'  as  thus 
used  means  between  the  finding  of  the  indictment  and  the  completion  of  the 
Judgment  roll  by  the  attachment  of  the  case  thereto  whenever  it  is  filed.  As 
a  judgment  roll  need  not  be  made  up  at  all  unless  a  notice  of  appeal  is  served, 
it  is  apparent  that  the  object  of  preparing  the  roll  is  to  make  a  record  to 
present  to  the  Appellate  Court.  Section  485.  The  Judgment  Is  entered  upon 
the  record  kept  by  the  clerk,  and  this  is  sufficient  for  its  enforcement  and  for 
all  purposes,  unless  an  appeal  is  taken.  Hence,  If  all  the  papers  which  the 
statute  says  shall  be  a  part  of  the  Judgment  roll  are  not  on  file  when  it  is 
first  made  up,  they  become  a  part  of  it  when  filed,  and  the  word  'intermediate' 
is  limited  only  in  this  way.  A  motion  for  a  new  trial  upon  newly  discovered 
evidence  may  now  be  made  in  a  capital  case  at  any  time  before  execution, 
although  formerly  It  was  restricted  to  any  time  before  Judgment.  Laws  1887, 
p.  6G5,  c.  534,  §  466.  Unless  it  is  made  and  decided  in  time  to  include  the 
proceedings  in  the  case,  the  order  denying  the  motion  cannot  be  reviewed. 
The  right  is  lost  the  same  as  many  other  rights  in  legal  proceedings  are  lost, 
by  delay." 

The  rule  is  thus  stated  in  the  Cyclopedia  of  Law  and  Procedure  (12 
Cyc.  798) : 

"At  common  law  a  writ  of  error  could  never  be  obtained  before  Judgment, 
but  was  granted  only  to  review  a  final  determination  of  a  cause;  and  this 
procedure  has  been  generally  followed  in  the  states  of  the  United  States  by  the 
statutes  providing  for  review.  It  therefore  follows  that  a  writ  of  error  or 
an  appeal  will  not  usually  lie,  in  the  absence  of  a  permissive  statute,  from  an 
interlocutory  Judgment  or  order,  unless  perhaps  from  an  interlocutory  Judg- 
ment or  order  deciding  against  defendant  on  a  point  which,  if  it  had  been 
decided  in  favor  of  defendant,  would  have  acquitted  him.  Aa  the  granting 
of  a  change  of  venue  is  usually  discretionary  with  the  trial  court,  its  decision 
with  regard  thereto  is  not  ordinarily  reviewable  upon  appeal,  and  when  re- 
viewable the  appeal  must  be  taken,  not  from  the  refusal  to  change  the  place 
of  trial,  but  from  the  final  Judgment" 

Such  appeals,  if  entertained  in  advance  of  the  judgment,  afford 
means  for  putting  off  and  delaying  the  trial,  and  serve  no  good  purpose, 
for  the  rights  oi  the  defendant  can  be  fully  protected  on  an  appeal 
from  the  judgment.  A  defendant  has  a  right  to  a  speedy  trial,  and 
whether  he  wishes  it  or  not,  it  is  the  duty  of  the  prosecuting  officer  to 
bring  him  to  trial  with  all  due  diligence  and  dispatch.  A  person 
wrongfully  accused  is  entitled  to  be  freed  from  suspicion  and  his  inno- 
cence proclaimed  at  the  earliest  possible  moment,  and  it  is  likewise  im- 
portant that  the  guilty  should  be  speedily  punished.  Punishment  for 
crime,  to  be  efficacious,  should  be  swift  and  certain ;  otherwise  much  of 
its  deterrent  effect  upon  the  criminally  inclined  is  lost.  We  think  it 
clear  from  the  entire  scope  of  the  Code  of  Civil  Procedure,  which  regu- 
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lates  the  practice  In  criminal  proceedings,  that  the  Legislature  did  not 
intend  to  recede  from  the  former  practice'  in  that  regard,  and  permit 
appeals  from  orders  arising  in  the  course  of  the  proceeding  antecedent 
to  the  trial,  except  a  review  upon  an  appeal  from  the  judgment,  and 
then  only  such  as  are  specifically  named  or  come  within  the  spirit  of 
the  provision  of  the  statute  allowing  the  appeal. 

2.  But,  speaking  for  myself,  I  am  not  persuaded  that  the  discretion 
of  the  Special  Term  was  not  properly  expressed  in  denying  the  motion 
for  the  removal  of  the  trial  of  these  indictments.  Such  applications 
ought  not  to  be  granted,  except  upon  a  clear  and  convincing  state  of 
facts  showing  that  the  accused  will  not  be  able  to  obtain  a  fair  and  im- 
partial trial  in  the  county  in  which  the  crime  is  charged  to  have  been 
committed.  Formerly  it  was  quite  unusual  to  make  such  an  applica- 
tion until  an  attempt  had  been  made  to  secure  a  jury  in  the  county 
where  the  indictment  was  pending.  As  late  as  the  Sharp  Case  in  1886 
(People  V.  Sharp,  5  N.  Y.  Cr.  R.  155,  159),  where  it  was  claimed  that 
the  aldermen  of  the  city  of  New  York  had  been  bribed  by  Sharp  in 
connection  with  the  granting  of  the  street  surface  railroad  franchise, 
which  excited  much  comment  not  only  in  the  city  of  New  York  but 
elsewhere,  upon  a  motion  to  remove  the  trial  from  that  county,  which 
was  denied,  the  late  Mr.  Justice  Barrett  made  this  statement : 

"It  may  not  be  necessary  to  require  the  experiment  of  a  trial  before  granting 
a  removal,  but  it  has  been  very  rarely  accorded  without  the  preliminary  effort 
to  secure  a  fair  and  impartial  Jury.  Especially  is  this  desirable  in  a  large 
city  like  New  Yorls,  where  the  selection  is  so  much  greater  and  more  varied 
than  in  other  and  smaller  localities." 

I  do  not  mean  to  assert  that  such  applications  may  not  properly  be 
made  in  advance  of  such  an  attempt  to  secure  a  jury  in  the  county 
where  the  indictment  is  pending.  The  Criminal  Code  expressly  pro- 
vides that  it  may  so  be  done  (sections  344,  345),  and  the  Court  of  Ap- 
peals, in  a  trenchant  opinion  by  Judge  Martin,  has  given  cogent  rea- 
sons for  entertaining  such  application  in  advance  of  the  trial  (People 
V.  McLaughlin,  150  N.  Y.  365,  378-381,  44  N.  E.  1017)  ;  but  this 
practice  is  alluded  to  to  show  how  convincing  a  case  is  required  to  be 
made,  and  how  sparingly  motions  of  this  character  have  been  granted. 
It  is  true,  as  is  stated  by  Judge  Martin: 

"That  Jurors  are  sometimes  prejudiced,  and  courts  may  be  unconsciously 
biased  to  the  injury  of  one  of  the  parties,  must  be  admitted.  Prejudice  is 
often  an  insuperable  barrier  to  the  fair  and  impartial  administration  of  the 
law.  Its  influence  is  subtle.  Insidious,  and  often  unconsciously  warps  the 
Judgment  and  blinds  the  intelligence  of  those  surrounded  by  its  atmosphere. 
But  its  presence  can  usually  be  discovered  only  from  the  cdrcumstances  and 
conditions  which  produce  it." 

And  that  case  is  a  good  illustration  of  what  has  been  said.  It  there 
appeared  that  one  trial  had  been  had  and  the  jury  disagreed.  It  re- 
quired three  weeks  to  obtain  the  jury.  Its  deliberations  were  attended 
with  unusual  excitement  and  passion.  Those  for  acquittal  were  threat- 
ened with  imprisonment  by  their  fellows,  and  after  their  discharge 
their  intelligence,  honesty,  and  motives  were  assailed  in  public  meet- 
ings, and  by  the  clergy  and  public  press  joining  in  the  attack  upon 
such  jurors  and  prospective  jurors  who  should  so  vote  upon  a  subse- 
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qucnt  trial.  These  facts,  and  many  others,  as  Judge  Martin  says,  were 
undenied.  I  do  not  intend  to  be  understood  as  saying  that  every  case 
for  a  removal  should  require  facts  as  strong  as  these,  but  it  should  be 
established  with  reasonable  certainty  that  the  defendants  will  probably 
be  unable  to  obtain  a  fair  and  impartial  trial,  and  that  should  be  shown 
by  facts  and  circumstances  which  naturally  and  logically  lead  to  that 
conclusion. 

I  have  gone  over  the  voluminous  papers  used  upon  this  motion,  con- 
sisting of  newspaper  clippings  and  affidavits  of  persons  giving  their 
opinion,  based  largely  upon  what  they  have  heard,  much  of  it  idle  talk 
and  extravagant  statements.  It  is  true  that  the  matter  has  excited 
severe  comment  and  indignant  protest,  as  shown  by  the  papers,  but,, 
so  far  as  these  defendants  are  concerned,  it  does  not  appear  that  there 
is  a  general  feeling  in  the  county  of  personal  ill  will  against  them,  nor 
such  general  prejudice  against  them  personally  as  proves  the  assertion 
that  they  will  be  unable  to  have  a  fair  trial  there.  It  was  urged  with 
great  earnestness  that  they  are  men  of  irreproachable  character,  have 
always  stood  high  in  the  community  where  they  live,  and  we  know  of 
nothing  to  the  contrary ;  that  they  are  innocent  of  these  crimes,  and  so 
the  law  regards  them.  Conceding  all  this,  how  can  it  be  said  that  they 
will  not  be  able  to  obtain  a  fair  and  impartial  trial  in  the  county  in  which 
they  live  and  are  known.  I  cannot  bring  myself  to  the  conclusion  that 
in  this  large  county,  having  a  population  of  several  hundred  thousand 
people,  where  jurors  are  selected  by  competent  officers  with  care  and 
due  regard  to  their  qualifications,  a  jury  of  fair  minded  and  reasonable 
men  cannot  be  obtained  who  will  determine  the  questions  submitted 
to  them  upon  the  evidence,  and  upon  the  evidence  alone.  However,  up- 
on the  first  ground  alone,  I  think  the  decision  must  be  adversely  to  the 
defendants. 

The  appeal  should  be  dismissed. 

SPRING,  J.,  concurs. 

(114  App.  Div.  519.) 

In  re  CITY  OF  NEW  YORK. 

HOFFMAN  et  al.  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    Julj  12,  lOOG.) 

1.  CouBTs— Decisions— Stabe  Deoists. 

The  decision  of  a  Special  Term,  unappealed  from,  vacating  a  special 
assessment  for  a  mnnicipal  improvement  whicli  had  never  been  affirmed 
by  the  (^urt  of  Appeals,  vras  not  conclusive  of  the  Invalidity  of  a  similar 
assessment  on  the  same  roll,  on  the  same  grounds,  under  the  doctrine 
of  stare  decisis. 

2.  Municipal  Cobpobation*— Special  Assessments— Validity— Remedies. 

Greater  New  York  Charter,  Laws  1901,  pp.  402,  426,  c.  4G6,  |  058.  §  1001 
provides  that  no  action  or  suit  in  the  nature  of  a  bill  in  equity  or  otherwise 
shall  be  commenced  for  the  vacation  of  any  assessment  in  the  city  or  to 
remove  a  cloud  on  title,  and  the  owners  of  property  assessed  shall  be  con- 
fined to  the  remedies  in  such  cases  provided  by  such  title.  The  comp- 
troller Is  authorized  to  settle  claims  for  assessments,  and  section  959  (page 
403)  authorizes  proceedings  to  correct  an  assessment  for  fraud  or  substan- 
tial error  on  petition  of  the  property  owner.    Section  9G2  (page  404)  pro- 


Digitized  lay  vjOOQIC 


Sup.   Ct)  IN  RE  CITT  OF  NEW  YORK.  141 

vides  that  no  conrt  shall  vacate  or  reduce  any  assessment  whether  void 
or  voidable,  otherwise  than  to  reduce  it  to  the  extent  that  it  may  be  shown 
to  have  been  increased  by  fraud  or  substantial  error,  etc.  Held,  that  such 
provisions  merely  precluded  an  action  or  special  proceeding  for  affirma- 
tive relief  by  the  landowner  against  an  invalid  assessment,  and  did  not 
deprive  him  of  the  right  to  contest  the  validity  of  such  assessment  when- 
ever It  was  sought  to  be  enforced. 

:3.  Savk— Patvxnt  of  AssEsexsNT— Rkcovrbt. 

Under  Greater  New  York  Charter,  Laws  1901,  p.  194,  c.  466,  tit  3,  pre- 
cluding a  court  from  annulling  an  assessment  for  municipal  improvements 
on  the  ground  that  it  was  void,  the  party  assessed  may  pay  the  assessment 
when  enforcement  thereof  is  threatened,  and  recover  the  amount  so  paid 
without  first  vacating  the  assessment 

4.  Eminent  Doicain— Aw abd— Deduction  of  Assessments. 

Where,  In  a  proceeding  by  a  landowner  to  recover  an  award  for  the 
condemnation  of  certain  whai'fage  rights,  as  authorized  by  Greater  New 
York  Charter,  Laws  1901,  p.  426,  c.  466,  §  1001,  the  comptroller  sought  to 
retain  from  the  award  certain  invalid  street  assessments  levied  against  a 
pier  condemned,  the  court  had  jurisdiction  to  determine  whether  the 
assessment  was  void,  and  on  so  finding  to  deny  the  city's  right  to  with- 
hold any  part  of  the  award  to  pay  such  assessment 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  the  city  of  New  York  to  acquire  wharfage  rights, 
-etc.,  appurtenant  to  Pier  Old  No.  18,  East  river,  and  for  improve- 
ment of  the  water  front  of  the  city  on  such  river.  From  an  order  of 
the  Special  Term,  denying  the  motion  of  Samuel  B.  Hoffman  and 
others,  as  trustees  under  3ie  will  of  Eugene  A.  Hoffman,  deceased, 
for  an  order  requiring  the  comptroller  of  the  city  of  New  York  to  pay 
an  award  made  to  them  in  such  proceeding,  together  with  interest 
thereon,  and  without  a  deduction  for  certain  alleged  void  assessments, 
the  trustees  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHLIN,  and  CLARKE,  JJ. 

William  H.  Harris,  for  appellants. 

George  L.  Sterling,  for  respondent. 

LAUGHLIN,  J.  The  application  to  the  court  for  the  order  re- 
<3uiring  the  comptroller  to  pay  the  award  was  made  pursuant  to  the 
provisions  of  section  1001  of  the  Greater  New  York  Charter  (Laws 
1901,  p.  426,  c.  466),  which,  so  far  as  material,  provides  as  follows : 

"The  person  or  persons  to  whom  awards  shall  he  made  in  such  proceedings, 
and  the  person  or  persons  in  whose  favor  costs  and  expenses  may  be  taxed, 
shall  not  have  an  action  at  law  against  the  city  of  New  York  for  such  awards, 
«osti  or  expenses,  but  the  court  in  which  said  proceedings  have  been  had, 
upon  the  application  of  any  such  person  or  persons,  in  case  of  the  failure  of 
the  oomptroller  of  said  city  to  pay  the  same  within  thirty  days  after  demand 
therefor,  shall  require  and  direct  the  con^troller  to  pay  said  awards,  costs, 
and  expenses  from  the  said  fund,  and  enforce  said  order  or  mandate  in  the 
same  manner  as  other  orders  and  mandates  of  said  court  are  enforced." 

This  provision  appears  to  be  a  re-enactment  of  section  992  of  the 
consolidation  act  (Laws  1882,  p.  277,  c.  410,  as  amended  by  chapter 
660,  p.  1490,  of  the  Laws  of  1893,  and  chapter  449,  p.  806,  of  the  Laws 
of  1895).  Prior  to  the  amendment  in  1893,  an  action  might  have  been 
brought  for  the  award ;  but  since  that  time  the  person  in  whose  favor 
the  award  is  made  appears  to  have  been  limited  to  this  remedy. 
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No  question  with  respect  to  the  regularity  of  the  application,  or  as 
to  whether  the  statue  contemplates  merely  an  order  or  an  order  for  a 
writ  of  mandamus,  is  raised  or  presented  for  decision.  The  appellants 
show  by  their  moving  papers  that  they  were  the  owners  of  an  un- 
divided interest  in  the  pier  rights  taken  in  this  proceeding;  that  they 
were  duly  awarded  therefor  the  sum  of  $8,457.60  by  the  commis- 
sioners, whose  report  was  duly  confirmed ;  that  demand  was  duly  made 
upon  the  city  for  the  payment  of  the  award,  and  that  the  city  refused 
to  pay  the  same,  in  whole  or  in  part,  unless  the  appellants  would  con- 
sent that  it  deduct  the  sum  of  $335.76,  the  present  amount  of  an  as- 
sessment of  $198.34,  levied  under  the  provisions  of  chapter  449,  p.  614, 
of  the  Laws  of  1889,  against  the  pier,  which  assessment  was  confirmed 
by  the  board  of  revision  and  correction  of  assessments  on  the  6th  day 
of  May,  1896,  and  entered  upon  the  record  as  required  by  law ;  that  the 
act  only  autliorized  the  levying  of  assessments  to  pay  the  expense  of 
paving,  repaving,  and  repairing  certain  streets  in  the  city  of  New  York 
described  in  city  grants  of  land  under  water,  with  covenants  for  paving 
and  repairing,  and  "as  a  substitute  for  covenants  for  paving,  repav- 
ing, and  repairing  said  streets" ;  that  the  assessment  levied  against  the 
pier  property,  designated  as  "Parcel  No.  451,"  was  for  paving  South 
street  from  Whitehall  street  to  Corlears  street ;  that  upon  the  same  roll 
488  parcels  were  assessed ;  that  the  undivided  interest  of  the  appellants 
in  said  property  was  not  derived  through,  nor  was  it  held  under,  any 
grant  of  land  under  water,  containing  covenants  requiring  the  grantee, 
his  heirs  or  assigns,  to  pave,  repave,  keep  in  repair,  or  maintain  South 
street,  or  any  part  thereof ;  that  South  street  is  not  a  street  or  avenue 
described  in  any  grant  of  land  under  water  from  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  containing  covenants  re- 
quiring the  grantee,  his  heirs  or  assigns,  to  pave,  repave,  keep  in  repair, 
or  maintain  such  streets;  that  neither  the  appellants  nor  their  grantors 
took  any  step  or  proceeding  to  release  them  from  the  obligations  of 
any  water  grant  covenants  to  pave,  repair,  or  maintain  any  street  in 
front  of  or  adjacent  to  their  property,  or  elected  or  agreed  that  their 
property  should  thereafter  be  liable  to  be  assessed,  as  provided  in  sec- 
tion 2,  c.  449,  p.  615,  of  the  Laws  of  1889,  and  that  South  street,  prior 
to  the  attempt  to  levy  said  assessment,  had  been  paved  and  the  ex- 
pense thereof  paid  by  the  adjoining  property  owners,  and  that  no  pe- 
tition for  repaving  it  had  been  signed,  as  required  by  law;  that  said 
Pier  18  was  erected  solely  upon  lands  owned  by  the  state  of  New 
York ;  that  it  was  built  pursuant  to  a  resolution  of  the  common  council 
passed  June  1,  1801,  pursuant  to  section  5  of  an  act  of  the  Legislature 
passed  April  3,  1798,  and  that  it  has  since  been  enjoyed  under  a  claim 
of  title  by  the  appellants  and  their  predecessors,  derived  from  said  re- 
solution of  the  common  council,  and  that  they  have  not  obtained  or 
received  any  grant  from  the  state  of  New  York  or  the  city  of  New 
York  to  the  land  under  water  on  which  the  pier  rests;  that  the  said 
chapter  449,  p.  614,  of  the  Laws  of  1889,  therefore,  did  not  and  could 
rot  authorize  the  said  local  assessment,  which,  although  an  apparent 
lien,  is  void  for  the  reasons  assigned.  The  appellants  also  show  that 
a  similar  assessment  upon  the  same  roll,  in  a  proceeding  in  the  Supreme 
Court,  brought  by  a  landowner,  to  which  the  city  was  a  party,  was  de- 
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clared  void,  and  that  no  appeal  was  taken  from  the  decision,  and  they 
rely  upon  the  case  of  Chase  v.  Chase,  95  N.  Y.  373,  as  holding  that  in 
those  circumstances,  on  a  sale  of  the  appellants'  rights,  a  purchaser 
would  be  required  to  take  title  without  requiring  the  payment  of  the 
assessment,  upon  the  ground  that  its  invalidity  clearly  appears.  This 
position  would  be  tenable  if  the  litigation  had  been  taken  to  the  Court  of 
Appeals,  for  it  would  then  be  presumed  that  upon  the  principle  of 
stare  decisis  the  court  would  follow  its  own  decision  upon  the  same 
facts  whenever  presented;  but  the  Court  of  Appeals  would  not  be 
bound  to  follow  the  Special  Term  decision.  Moore  v.  City  of  Albany, 
98  N.  Y.  396. 

The  city  does  not  controvert  the  facts  set  forth  in  the  moving  pa- 
pers. The  learned  assistant  corporation  counsel  neither  denies  nor 
concedes  that  the  assessment  is  void ;  but  he  contends  that,  even  though 
it  be  void,  the  court  has  no  authority  to  require  the  city  on  that  assump- 
tion to  pay  the  appellants  the  entire  amount  of  their  award.  He  con- 
tends that  the  appellants  are  confined  to  such  remedy  as  is  given  to 
them  by  the  provisions  of  title  3'  of  the  Greater  New  York  Charter. 
Laws  1901,  p.  194,  c.  466. 

It  is  well  settled  that  clear  authority  must  be  found  in  the  statute 
to  authorize  the  levy  of  a  local  assessment.  Matter  of  Petition  of 
Smith,  99  N.  Y.  424,  2  N.  E.  52;  Stebbins  v.  Kay,  123  N.  Y.  31,  25 
N.  E.  207;  Jex  v.  Mayor,  103  N.  Y.  536,  9  N.  E.  39;  Nehasane  Park 
Ass'n  V.  Lloyd,  167  N.  Y.  431,  60  N.  E.  741.  Upon  the  facts  shown, 
which  are  not  controverted,  it  clearly  appears  that  this  assessment  was 
not  authorized,  and  that  it  is  unenforceable  and  void.  It  still  stands, 
however,  as  an  apparent  lien  against  the  property.  No  remedy  was 
afforded  to  the  appellants  to  test  the  validity  of  the  assessment,  or  have 
it  canceled  or  annulled.  The  only  remedy  given  by  the  charter  to  a 
property  owner  for  affirmative  relief  against  an  assessment  is  by  peti- 
tion, pursuant  to  sections  958,  959,  and  962  of  the  Greater  New  York 
Charter  (Laws  1901,  pp.  402,  403,  404,  c.  466),  and  that  remedy  does 
not  extend  to  assessments  that  are  wholly  void,  either  where  their  in- 
validity appears  upon  the  face  of  the  assessment  proceedings,  or  by 
iratters  de  hors  the  record.  The  provisions  of  the  charter,  however, 
merely  preclude  an  action  or  special  proceeding  for  affirmative  relief 
by  the  owner  against  the  assessment,  and  they  do  not  deprive  him  of 
the  right  to  contest  the  validity  of  the  assessment  whenever  it  is  sought 
to  be  enforced.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  49  App.  Div. 
281,  63  N.  Y.  Supp.  62;  Id.,  163  N.  Y.  604,  57  N.  E.  1119;  Chase  v. 
Chase,  95  N.  Y.  373 ;  Scudder  et  al.  v.  Mayor,  etc.,  146  N.  Y.  245, 
40  N.  E.  734 ;  Mayer  v.  Mayor,  101  N.  Y.  284,  4  N.  E.  336 ;  Poth  v. 
Mayor,  151  N.  Y.  16,  45  N.  E.  372 ;  People  ex  rel.  Martin  v.  Myers  et 
al.,  135  N.  Y.  465,  32  N.  E.  241.  See,  also.  Matter  of  Munn,  165 
N.  Y.  149,  58  N.  E.  881.  The  party  assessed  may  also  pay  the  as- 
sessment when  enforcement  thereof  is  threatened,  and,  at  least  under 
the  New  York  Charter,  which  precludes  the  court  from  annulling  an 
assessment  on  the  ground  that  it  is  voidj  the  amount  thus  paid  may  be 
recovered  back  without  first  vacating  th^  assessment.  Poth  v.  Mayor, 
supra;  Tex  v.  Mayor,  supra;  Bruecher  v.  Village  of  Port  Chester,  101 
N.  Y.  244,  4  N.  E.  272. 
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The  learned  assistant  corporation  counsel  contends  that  it  is  of  great 
importance  to  the  city  to  have  it  established  that  it  may  deduct  invalid 
assessments  from  awards  made,  even  though  the  property  owner  may 
immediately  recover  back  the  amount  paid.  No  facts  or  circumstances 
are  pointed  out,  and  it  is  not  apparent  that  the  city  will  thus  obtain 
any  advantage,  unless  it  be  the  inconceivable  advantage  of  being  in  a 
position  to  defend  the  action  upon  the  ground  that  the  payment  has  been 
made  voluntarily.  In  view  of  the  length  of  time  that  this  assessment 
has  stood  without  any  step  having  been  taken  by  the  city  to  enforce 
it,  and  in  view  of  the  fact  that  the  appellants  have  full  knowledge 
of  the  facts  upon  which  its  invalidity  depends,  it  is  not  at  all  clear  that 
they  would  have  a  right  to  recover  the  money,  should  they  acquiesce 
in  the  demand  of  the  city  to  allow  it  to  deduct  from  the  award  the 
amount  of  the  assessment  Tripler  v.  Mayor  et  al.,  125  N.  Y.  617, 
26  N.  E.  721. 

Notwithstanding  the  fact  that  the  learned  counsel  for  the  appellants 
does  not  make  the  point,  I  am  of  opinion  that  it  would  be  hazardous 
for  the  appellants  to  acquiesce  in  the  demand  of  the  city,  and  the  court 
should  not  compel  them  to  take  that  course  unless  it  is  clear  that  there 
is  no  authority  to  require  payment  of  the  award  in  full.  Why  should 
the  claimants  be  obliged  to  virtually  advance  the  present  amount  of  this 
void  assessment  to  the  city,  and  then  have  recourse  to  an  action  at  law 
which  will  take  years  to  recover  it  back.  Since  the  Legislature  has 
been  sufficiently  generous  to  this  municipality  to  deprive  a  landowner 
of  any  affirmative  relief  by  action,  certiorari,  or  otherwise  against  a 
void  assessment  that  is  a  lien  upon  his  real  property,  even  though  it 
may  embarrass  him  in  selling  or  procuring  a  loan  upon  his  property, 
an  important  duty  devolves  upon  the  comptroller  of  canceling,  on  the 
application  of  property  owners  to  cancel,  void  assessments  when  advised 
of  this  invalidity  by  the  corporation  counsel,  and  when  that  official 
consents  thereto  in  writing,  as  prescribed  in  section  958  of  the  Greater 
New  York  Charter.  Under  the  former  practice,  when  an  action  was 
brought  to  recover  the  amount  of  an  award,  it  was  held  that  the  city 
was  entitled  to  interpose  as  a  defense  pro  tanto  the  amount  of  any  tax 
or  assessment  which  was  a  valid  lien  upon  the  property.  Deering  v. 
City  of  New  York,  61  App.  Div.  402,  64  N.  Y.  Supp.  606.  The  court 
in  that  case,  following  Carpenter  v.  City  of  New  York  (Sup.)  60  N. 
Y.  Supp.  633,  which  was  based  upon  Matter  of  Opening  of  11th 
Avenue,  81  N.  Y.  436,  announced  the  following  doctrine: 

"All  taxes  and  assessments  which  are  liens  on  the  premises  at  the  time  the 
award  is  made  are  transferred  to  the  award,  and  the  city  is  entitled  to  deduct 
such  as  a  valid  lien." 

The  gross  award  stands  as  a  substitute  for  the  land  which  the  city 
takes  free  and  clear  from  incumbrances,  and  the  rights,  interests,  and 
liens  of  parties  are  transferred  to  the  fund.  Upon  this  theory,  it  is 
evident,  therefore,  that  it  is  no  longer  a  question  of  canceling  or  annull- 
ing an  assessment.  The  title  to  the  land  or  property  rights  has  passed 
to  the  city.  The  appellants  are  no  longer  interested  in  the  question  as 
to  whether  the  assessment  is  or  is  not  canceled.  The  question  is  not  on 
the  cancellation  or  enforcement  of  the  assessement.  The  question  is  who 
are  entitled  to  the  fund,  and  what  are  their  respective  rights  and  inter- 
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ests.  The  eminent  domain  commission  determined  and  made  an  award 
for  the  value  of  the  entire  interest.  Now  the  city  asserts  a  lien  against 
the  award,  and  insists  on  a  deduction.  It  would  seem  that  the  authori- 
ty conferred  upon  the  court  to  order  the  payment  of  the  award  must 
carry  with  it  authority  to  determine  the  validity  of  any  claim  made  by 
the  city  upon  which  it  seeks  to  withhold  any  part  of  the  award.  -  I  do 
not  wish  to  be  understood  as  expressing  the  view  that  the  property 
owner  may,  on  an  application  for  payment  of  the  award,  review  the 
amount  of  the  assessment,  or  question  its  regularity,  upon  grounds 
for  which  he  is  given  a  remedy  by  the  charter  for  affirmative  relief. 

I  see  no  injustice  to  the  city  likely  to  result  if  the  court  entertains 
jurisdiction  to  decide  whether  an  assessment  is  void,  and  to  deny  the 
right  of  the  city  to  withhold  any  part  of  an  award  to  pay  or  avoid  as- 
sessment ;  and  I  see  that  injustice  is  almost  certain  to  befall  the  claim- 
ant if  this  be  not  done.  Matter  of  Hagemeyer  (App.  Div.,  Second 
Department,  June  1906,  opinion  handed  up)  99  N.  Y.  Supp.  369,  is 
not  in  point.  That  was  an  attempt  by  a  property  owner  to  reduce  the 
amount  of  an  assessment  by  having  interest  alleged  to  have  been  er- 
roneously added  canceled  by  writ  of  mandamus.  The  payment  of  an 
award  was  not  involved.  The  court  held  that  the  petitioner  was  con- 
fined to  the  statutory  remedies  given  him  in  the  charter. 

For  these  reasons,  therefore,  I  think  the  order  should  be  reversed, 
with  $10  costs  and  disbursements,  and  motion  granted,  with  $10  costs. 
All  concur. 

CLARKE,  J.  So  long  as  the  title  to  the  property  taken  in  the  con- 
demnation proceedings  remained  in  private  ownership,  the  question  of 
the  invalidity  of  the  assessment  could  be  interposed  as  a  defense  to  any 
proceeding  taken  by  the  city  to  collect  the  amount  of  the  assessment  or 
to  enforce  the  lien.  By  proceedings  in  invitum  the  property  has  been 
taken  from  the  owners  and  acquired  by  the  city,  and  in  lieu  of  the 
property  stands  the  money  award.  The  attempt  to  collect  the  assess- 
ment, and  so  enforce  the  alleged  lien,  is  transferred  from  a  proceeding 
against  the  property  to  a  withholding  of  a  portion  of  the  money,  the 
payment  of  which  is  required  to  transfer  the  title.  In  my  opfnion  this 
is  a  proceeding  to  collect  the  amount  of  the  assessment,  and  the  owners 
of  the  fund  have  the  same  right  to  resist  such  collection  upon  the 
ground  of  the  invalidity  of  the  assessment  as  they  would  have  had  as 
owners  of  the  property.  If  not,  a  valuable  right  has  been  taken  from 
them,  and  private  property  would  be  taken  for  public  use  without  due 
compensation.  For  this  reason,  I  agree  with  Mr.  Justice  LAUGHLIN 
that  the  order  should  be  reversed,  and  the  motion  granted. 


(114  App.  Dly.  390.) 

ADAMS  et  al.  v.  BRISTOL. 

(Supreme  Court,  Appellate  Division,  First  Department    July  12,  lOOd.) 

L  Tbusts— Passive  Trusts— Statutory  Provisions. 

Since  the  Revised  Statutes  were  enacted,  the  effect  of  a  conveyance 
containing  passive  trusts  is  simply  to  prevent  the  trustee  taking  au 
estate  or  title,  and  to  pass  the  whole  estate  over  to  the  beneficiary,  If 
he  is  entitled  to  the  possession  of  the  land. 

100  N.Y.S.— 10 
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2.  Sams— QsTATES  in  Remaindeb. 

Where  a  landowner  Joined  with  his  prospective  wife  and  a  tmstee  in 
executing  an  instmment  in  the  nature  of  a  conveyance  of  the  land  to  the 
trustee,  his  heirs  and  assigns,  to  be  held  to  the  use  and  benefit  of  the 
grantor  during  his  natural  life,  and  after  his  decease  to  the  use  of  his 
intended  wife  so  long  as  she  remained  his  widow  and  unmarried,  to  enjoy 
the  rents  and  income  thereof  In  lieu  and  satisfaction  of  her  dower  in 
the  estate  of  the  gi'antor,  on  her  death  the  property  to  become  the 
property  of  the  trustee,  and  further  providing  that  if  the  wife  should 
predecease  her  husband  the  trust  should  cease,  and  the  premises  reVert 
to  the  grantor,  the  effect  of  the  statute  converting  the  beneficial  interests 
in  a  passive  trust  into  legal  estates  simply  accomplished  the  real  inten- 
tion of  the  grantor,  and  the  fact  that  the  remainder  might  be  defeated 
in  case  of  the  death  of  tjie  wife  before  that  of  the  grantor,  and  the 
consequent  reversion  to  the  latter,  was  Immaterial,  and  the  instrument 
was  effective  as  a  couiVeyance  of  a  future  estate  for  life  or  widowhood 
in  the  intended  wife  and  a  remainder  in  the  trustee. 

8.  Same— Limitation   on  Pbecedent  Life  Estate— Suffioienoy— Statutory 
Provisions. 

The  estate  in  remainder  was  sufficiently  limited  on  the  precedent  life 
estate  of  such  intended  wife  under  the  provisions  of  section  29  of  the 
statutes  of  uses  and  trusts  (volume  2,  Rev.  St  [1st  Ed.]  pt.  2,  c.  1,  tit.  2, 
art  1,  §  10),  providing  that  a  future  estate  is  an  estate  limited  to  com- 
mence in  possession  at  a  future  day,  either  without  the  intervention  of  a 
precedent  estate,  or  on  the  determination  by  lapse  of  time  or  otherwise 
of  a  precedent  estate  created  at  the  same  time. 

4.  Same— Action  to  Set  Aside  Conveyance— Bvidencje. 

In  an  action  for  partition,  brought  after  the  death  of  the  trustee,  the 
subsequent  death  of  the  grantor,  and  th^  remarriage  of  the  latter's  widow, 
the  exclusion  of  evidence  that  all  parties  to  the  conveyance  treated  it  as 
a  nullity,  and  the  property  as  still  being  that  of  the  grantor,  was  proper, 
as  the  title,  vesting  on  such  remarriage  in  the  heirs  of  the  trustee, 
could  not  be  devested  except  by  an  instrument  in  writing  under  seal. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  C.  Adams  and  others  against  Elias  L.  M.  Bristol, 
impleaded,  etc.  From  the  judgment,  defendant  Elias  L.  M.  Bristol,  ap- 
peals.   Affirmed. 

See  95  N.  Y.  Supp.  628. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  PATTERSON,  and  HOUGHTON,  JJ. 

David  McClure,  for  appellant. 
Payson  Merrill,  for  respondents. 

PATTERSON,  J.  This  is  an  action  in  partition.  The  controversy 
relates  to  the  title  and  ownership  of  premises  No.  46  West  Thirty-Fifth 
street  in  the  city  of  New  York.  The  plaintiff  William  C.  Adams 
claims  that  he  and  the  defendants  Samuel  F.  Adams,  Sarah  Jane  Hull, 
and  Elias  L.  M.  Bristol,  are  seised  as  tenants  in  common  of  such  prem- 
ises. The  defendant  Elias  L.  M.  Bristol  claims  to  be  the  sole  owner 
thereof.  The  court  at  Special  Term  adjudged  that  the  defendant  Sarah 
Jane  Hull  was  entitled  to  one  equal  undivided  one-third  part  of  the 
premises ;  the  defendant  Elias  L.  M.  Bristol  to  one  equal  undivided  one- 
third  part;  and  the  defendants  Samuel  F.  Adams,  Sarah  T.  Adams, 
and  the  plaintiff  William  C.  Adams,  each  to  an  equal  undivided  one- 
ninth  part  thereof.  Prior  to  the  25th  of  January,  1875,  William  Henry 
White  was  the  owner  in  fee  of  the  premises  in  question.    On  that  day 
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an  indenture  or  instrument  in  writing,  in  form  a  conveyance  of  the 
premises,  was  made  and  executed  under  seal,  and  acknowledged  by  Wil- 
liam Henry  White,  party  of  the  first  part,  Matilda  White,  party  of  the  sec- 
ond part,  and  William  Warren  White,  party  of  the  third  part.  Provisions 
of  that  instrument  will  be  hereinafter  considered.  It  is  under  it  that 
the  plaintiff  and  the  defendants,  other  than  Bristol  and  Breaker,  claim 
title.  The  defendant  Breaker  is  for  all  purposes  of  the  present  appeal 
a  nominal  defendant,  he  having  been  merely  a  tenant  of  the  premises. 
William  H.  White  remained  in  possession  of  the  property  from  the  date 
of  the  conveyance  above  mentioned  until  his  death  on  the  5th  of  Jan- 
uary, 1890.  He  left  a  last  will  and  testament,  which  was  duly  proved  as 
a  will  of  real  and  personal  estate  before  the  surrogate  of  the  county  of 
New  York  on"  the  24th  day  of  January,  1890,  and  by  that  last  will  and 
testament  he  gave,  devised,  and  bequeathed  all  his  property,  real  and 
personal,  to  his  wife,  Matilda  White.  Matilda  White  was  in  posses- 
sion of  the  premises,  and  retained  such  possession  until  her  death  on  the 
14th  day  of  September,  1891.  While  so  in  possession  she  married  the 
defendant  Elias  L.  M.  Bristol.  She  died  on  or  about  September  14, 
1891,  leaving  her  husband  her  surviving.  By  her  last  will  and  testa- 
ment, which  was  duly  proved  before  the  surrogate  of  New  York  county, 
after  making  certain  bequests,  she  gave  all  her  property  to  the  defend- 
ant Elias  L.  M.  Bristol.  It  is  under  this  will  that  the  defendant  Bristol 
claims  to  be  entitled  to  the  whole  of  the  premises  in  question.  He  en- 
tered into  possession  thereof  on  the  death  of  his  wife,  and  remained  in 
continuous  possession  up  to  the  time  of  the  trial  of  the  action.  Wil- 
liam Warren  White,  who  was  the  father  of  William  Henry  White, 
died  in  1881,  leaving  a  last  will  and  testament,  in  which  he  made  de- 
vises of  specific  pieces  of  real  estate  to  certain  named  persons,  but  his 
will  did  not  contain  a  residuary  clause.  The  premises  No.  46  West 
Thirty-Fifth  street  were  not  disposed  of  by  said  will,  nor  mentioned 
therein,  and  he  died  intestate  as  to  that  property.  He  left  as  his  only 
surviving  heirs  at  law  three  children,  namely,  William  Henry  White, 
Sarah  Jane  Hull,  and  Alice  Adams.  The  last-named  child  died  in 
1897,  intestate  as  to  the  premises  No.  46  West  Thirty-Fifth  street,  leav- 
ing, her  surviving,  her  children  and  only  heirs  at  law,  the  plaintiff 
William  C.  Adams  and  the  defendants  Samuel  F.  Adams  and  Sarah  T. 
Adams,  The  plaintiff  Grace  F.  Adams  is  the  wife  of  the  plaintiff 
William  C.  Adams,  the  defendant  Adele  Le  Court  Adams  is  the  wife 
of  the  defendant  Samuel  F.  Adams,  and  the  defendant  Elias  L.  M.  Bris- 
tol is  unmarried.  The  foregoing  facts  are  all  that  are  material  to  the 
consideration  of  the  principal  question  involved  on  this  appeal. 

The  controversy  as  to  the  ownership  must  be  determined  by  con- 
siderations affecting  the  validity,  interpretation,  and  effect  of  the  tri- 
partite instrument  or  conveyance  dated  the  25th  day  of  January,  1875, 
and  under  which  the  plaintiff  William  C.  Adams  and  those  deriving  title 
from  the  same  source  claim.  At  the  threshold  of  the  inquiry  a  question 
arises  as  to  the  delivery  and  acceptance  of  that  instrument.  The  orig- 
inal was  not  produced  at  the  trial.  Proof  was  made  by  the  production 
of  a  certified  copy  from  the  office  of  the  register  of  the  city  and  coun- 
ty of  New  York.  While  in  order  to  make  a  deed  effective  there  must 
be  both  a  delivery  and  acceptance,  with  the  intention  that  the  instrument 
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shall  become  operative  as  a  conveyance,  the  recording  of  the  deed  may 
justify  a  presumption  to  that  effect,  and,  in  the  absence  of  proof  to  re- 
pel such  presumption,  it  will  prevail.  Ten  Eyck  v.  Whitbeck,  166  N. 
Y.  352,  50  N.  E.  963.  There  is  nothing  in  this  record  which  counter- 
vails the  presumption  of.  delivery  and  of  acceptance,  which  is  involved 
in  delivery.  Indorsed  on  the  instrument  is  a  certificate  of  the  register 
that  it  was  recorded  at  the  request  of  "John  L.  &  William  Lindsay." 
The  members  of  that  firm  were  attorneys  at  law,  and  acted  in  1875  for 
William  Warren  White  in  all  his  real  estate  transactions.  Such  testi- 
mony as  there  is  in  the  case  bearing  upon  the  subject  of  persons  con- 
nected with  the  law  firm  mentioned  indicates  that  the  instrument  was 
delivered  and  accepted.  It  certainly  does  not  tend  to  the  contrary. 
The  justice  at  Special  Term  was  authorized  to  find  that  there  was  a 
delivery  and  acceptance  of  the  instrument.  But  the  interpretation  to 
be  given  to  the  provisions  of  this  instrument  and  its  legal  effect  are 
matters  by  no  means  free  from  doubt  and  perplexity,  and  a  very  able 
and  forcible  argument  has  been  made  by  counsel  for  the  appellant  that 
it  is  wholly  inoperative  as  a  valid  conveyance  of  interests  in  land.  In 
its  first  clause  it  recites  that : 

"Whereas,  a  marriage  la  Intended  to  be  bad  between  the  parties  of  the 
first  and  second  parts,  William  Henry  White  and  Matilda  White,  and  the 
party  of  the  first  part  is  seised  of  an  estate  in  the  city  of  New  York,  and  it 
is  agreed  by  and  between  them  that  a  portion  of  said  estate  should  be  settled 
upon  the  trusts  and  for  the  purposes  hereinafter  declared. 

— ^Therefore,  in  consideration  of  the  intended  marriage  and  of  the  sum 
of  one  dollar,  **the  party  of  the  first  part  has  granted,  bargained,  and 
sold,  and  by  these  presents  doth  grant,  bargain,  and  sell,  unto  the  said 
party  of  the  third  part,  William  Warren  White,  his  successors  and  as- 
signs," the  premises  in  question,  "to  have  and  to  hold  the  same  unto  the 
said  William  Warren  White,  to  and  upon  the  uses  and  trusts  following, 
that  is  to  say :  To  the  use  of  the  said  William  Henry  White,  the  said 
party  of  the  first  part,  for  and  during  the  term  of  his  natural  life,  so 
that  he  may  have  and  enjoy  the  rents  and  income  thereof,  and  after  his 
decease  to  the  use  of  the  said  Matilda  White  so  long  as  she  shall  re- 
main his  widow  and  unmarried,  so  that  she  may  have  and  enjoy  the 
rents  and  income  thereof  for  her  jointure,  and  (with  the  further  pro- 
visions hereinafter  mentioned)  in  lieu  and  satisfaction  of  her  dower 
in  the  estate  of  which  he  may  be  seised  at  the  time  of  his  death,  and 
upon  her  marriage  or  death  the  same  to  be  and  become  the  sole  and 
absolute  property  of  him,  the  said  William  Warren  White,  his  heirs  and 
assigns,  forever ;  but  should  the  said  Matilda  White  predecease  the  said 
William  Henry  White,  then  the  trust  hereby  created  shall  cease,  and 
said  premises  shall  revert  to  the  said  William  Henry  White,  and  said  par- 
ty of  the  third  part  shall  in  that  case  execute  and  deliver  a  conveyance 
thereof  to  him."  It.  is  then  recited  in  the  instrument  that  the  party  of 
the  first  part  has  made  and  executed  a  last  will  and  testament,  whereby 
he  has  bequeathed  to  Matilda  White  for  her  sole  and  absolute  use  cer- 
tain personal  property  and  money,  and  has  directed  that  all  taxes  and  as- 
sessmentsand  all  expenses  in  insuring  and  repairing  the  said  premises,  and 
all  other  charges  for  the  proper  maintenance  thereof,  shall  be  paid  out 
of  the  estate  so  long  as  Matilda  White  remains  his  widow  and  unmar- 
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ried.  And  then  Matilda  White  covenants  and  agrees  with  William 
Henry  White  that  the  lands  so  assigned  to  her,  and  the  provisions  so 
made  for  her,  as  expressed  in  and  by  the  last  will  and  testament  of  the 
said  William  Henry  White,  shall  be  in  full  satisfaction  of  her  dower  and 
and  thirds  in  the  estate  of  which  he  might  die  seised,  and  shall  bar  her 
from  claiming  the  same,  if  she  shall  survive  him,  and  that  she  will, 
when  required  so  to  do,  execute,  without  receiving  any  consideration 
therefor,  releases  of  dower  to  purchasers  of  real  estate  of  her  intended 
husband.    It  is  also  provided  in  the  instrument  as  follows : 

"And  It  is  further  agreed  by  and  between  the  parties  hereto  that  the 
proYlsions  of  this  settlement  may  at  any  time  hereafter  be  changed  or  alter- 
ed, and  said  premises  otherwise  disposed  of,  upon  the  consent  in  writing, 
duly  acknowledged,  of  the  said  parties  of  the  first  and  second  parts,  and  of 
the  said  party  of  the  third  part,  or  his  successor  or  successors." 

It  is  conceded  that  the  trusts  created  by  this  instrument  are  passive, 
and  as  such  are  invalid.  Since  the  Revised  Statutes  were  enacted  the 
effect  of  a  conveyance  containing  such  trusts  is  simply  to  prevent  the 
trustee  taking  an  estate  or  title,  and  to  pass  the  whole  estate  over  to  the 
beneficiary  if  he  is  entitled  to  the  possession  of  the  land.  Wright  v. 
Douglass,  7  N.  Y.  664;  Wendt  v.  Walsh,  164  N.  Y.  154,  58  N.  E.  2. 

The  argument  on  behalf  of  the  appellant  is  that  the  operative  effect 
of  the  instrument  before  us  depended  entirely  upon  the  existence  of  a 
trust  estate  and  trust  title,  and  that  it  is  apparent  that  William  Henry 
White,  the  grantor,  did  not  intend  to  convey  any  interest  separable 
from  or  independent  of  a  title  in  the  trustee,  and  that,  the  trust  failing, 
the  intended  interests  created  through  the  medium  of  a  trust  fell  with 
the  trust.  The  claim  is  that  the  particular  intent  of  the  instrument  was 
to  cut  off  dower  of  the  wife  in  her  husband's  realty,  to  postpone  until 
after  his  death  the  compensation  which  the  wife  would  receive  for  all 
releases  of  dower,  to  keep  the  property  at  all  times  within  the  reach  and 
power  of  disposal  of  the  settlor  and  his  wife,  and  that  the  whole  instru- 
ment was,  in  its  purport  and  effect,  nothing  else  than  an  antenuptial 
trust  agreement,  executory  and  revocable. 

We  have  not  failed  to  be  impressed  by  the  forcible  character  of  this 
argument,  and  yet  we  must  construe  this  deed  or  conveyance,  to  ascer- 
tain and  effectuate  the  real  intention  of  William  Henry  White  in  ex- 
ecuting and  delivering  it  Notwithstanding  the  provision  for  revoca- 
tion, and  despite  some  of  its  contradictory  provisions,  we  gather  the 
intention  of  the  grantor  to  have  been,  first,  to  reserve  to  himself  an  in- 
terest for  life  in  the  property ;  second,  to  grant  to  his  intended  wife  an 
interest  for  life  or  during  widowhood ;  and,  third,  to  grant  an  estate 
in  remainder  to  his  father  in  fee.  Those  purposes  and  that  intention 
are  plainly  indicated,  and  could  have  been  accomplished  without  the 
intervention  of  a  trustee  or  a  trust  title.  In  this  case  the  effect  of  the 
statute  converting  the  beneficial  interests  in  a  passive  trust  into  legal 
estates  simply  accomplishes  the  real  intention  of  the  grantor.  That  the 
remainder  might  be  defeated  in  case  of  death  of  the  intended  wife  be- 
fore that  of  the  grantor,  and  the  consequent  reversion  to  him,  is  not 
material. 

We  are  of  the  opinion  that  the  instrument  is  effective  as  a  conveyance 
of  a  future  estate  for  life  or  widowhood  in  Matilda  White,  and  a  re- 
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mainder  in  William  Warren  White  and  his  heirs ;  his  children  and  heirs 
standing  in  his  place,  he  having  died  before  his  son  William  Henry 
White.  This  view,  we  think,  would  control  even  if  the  grant  to  Wil- 
liam Warren  White  would  not  take  effect  strictly  as  a  remainder,  limited 
upon  the  particular  estate  for  life  or  widowhood  of  Matilda  White. 
The  provision  cannot  be  read  out  of  the  deed  that  after  the  death  of 
Matilda  White,  she  surviving  her  husband,  William  Henry  White,  the 
premises  shall  "be  and  become  the  sole  and  absolute  property  of  him, 
the  said  William  Warren  White,  his  heirs  and  assigns,  forever";  but 
we  are  of  the  opinion  that  the  estate  in  remainder  was  sufficiently 
limited  upon  a  precedent  life  estate  of  Matlida  White,  under  the  pro- 
visions of  section  29  of  the  statute  of  uses  and  trusts  (vol.  2,  Rev.  St. 
[1st  Ed.]  pt.  2,  c.  1,  tit.  2,  art.  1,  §  10). 

At  the  trial  the  defendant  Bristol  offered  to  prove  certain  facts  which 
were  relied  upon  as  evidence  of  a  revocation  of  the  deed,  but  the  court 
rejected  such  proof;  and  that  was  done  in  accordance  with  the  provi- 
sions of  an  order  in  force  at  the  time  of  the  trial,  precluding  the  de- . 
fendant  from  giving  evidence  of  that  character.  The  defendant  Bristol 
was  not,  however,  by  the  order  debarred  from  oi3Fering  proof  that  all 
the  parties  treated  the  conveyance  of  January  25, 1875,  as  a  nullity,  and 
the  property  as  still  being  that  of  William  Henry  White.  But,  even 
in  that  aspect,  the  court  was  not  in  error  in  rejecting  the  proof ;  for  if 
we  are  right  in  the  views  we  have  expressed  concerning  the  effect  of  the 
deed,  and  if  the  title  was  in  the  heirs  of  William  Warren  White,  it 
could  not  be  devested  except  by  an  instrument  in  writing  under  seal. 
The  proof  offered  was  therefore  immaterial. 

•The  judgment  should  be  affirmed,  with  costs.    All  concur,  except 
McLaughlin,  J.,  who  concurs  in  result 


MOTT  v.  CITY  OF  TTnOA* 
(Supreme  Court,  Appellate  Division,  Fourth  Department    Jnlj  12,  1906.) 

1.  Municipal    Corpobations— Steeet   Cleaning— Contbactp—Constbuction. 

Where  a  contract  for  street  cleaning  provided  that  the  work  should  be 
done  according  to  specifications,  declaring  that  the  roadway  should  be 
cleaned  from  curb  to  curb,  and  that  the  work  should  be  performed  under 
the  supervision  and  direction,  and  subject  to  the  approval,  of  the  city 
surveyor,  the  surveyor  had  authority  to  extend  the  work  of  cleaning 
beyond  what  was  required  by  the  contract 

2.  Same— E2XTRA  Wobk— Amount— Evidence— Suffioibnot. 

A  contract  for  street  cleaning  made  a  distinction  between  "street 
dirt"  proper  and  materials  placed  in  the  street  by  lot  owners,  and  the 
contractor  was  required  to  remove  only  the  "street  dirt"  It  was  also 
provided  that,  whenever  the  contractor  was  in  doubt  as  to  whether  any 
material  found  in  the  streets  constituted  "street  dirt"  he  should  remove 
the  same  if  the  quantity  did  not  exceed  half  a  cubic  yard,  and  report  the 
fact  to  the  office  of  the  city  surveyor.  On  trial  of  an  action  by  the  con- 
tractor to  recover  extra  compensation  for  removing  refuse,  which  was 
not  properly  a  part  of  the  "street  dirt"  plaintiff  testified  that  the  extra 
material  consisted  largely  of  leaves,  and  that  he  was  unable  to  tell  Just 
what  portion  of  the  leaves  fell  on  the  street,  and  what  portion  came 
from  yards  adjacent  thereto.  He  further  testified  that  in  Judging  as 
to  what  proportion  was  not  "street  dirt"  he  stood  on  the  curb  line,  and 
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looked  up  through  the  trees,  and  tried  to  estimate  what  portion  of  the 
leaves  would  fall  on  the  street  and  what  portion  outside.  He  admitted, 
however,  that  he  did  not  see  all  of  the  various  piles  of  leaves  which  it 
was  contended  contained  matter  other  than  "street  dirt"  This  was  the 
only  testimony  as  to  the  quantity  of  material  which  had  been  carried 
away  which  was  not  Included  in  the  contract.  Held,  that  this  evidence 
was  too  indefinite  to. support  a  Judgment  for  the  contractor  for  the  rea- 
sonable ,value  of  his  services  in  removing  the  material  not  within  the 
contract. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Daniel  L.  Mott  against  the  city  of  Utica.  From  a  judg- 
ment for  plaintiff  on  the  second  cause  of  action,  and  for  defendant  on 
the  first  cause  of  action,  both  parties  appeal.  Reversed  and  remanded 
on  defendant's  appeal. 

The  controversy  arose  out  of  a  contract  entered  into  by  the  plaintiff  with 
the  defendant  for  cleaning  the  paved  streets  of  the  city  of  Utica,  for  which 
the  defendant  contracted  to  pay  the  plaintiff  according  to  certain  prices  per 
a  great  square  of  10,000  square  feet,  varying  according  to  the  kinds  and 
conditions  of  pavement  The  first  cause  of  action  Is  based  upon  the  claim 
for  profits  which  the  plaintiff  claims  he  would  have  earned  if  permitted  to 
clean  beyond  and  outside  of  curb  lines  projected  across  intersecting  streets; 
the  defendant  contending  that  only  the  roadway  from  curb  to  curb  was 
comtemplated  by  the  contract  The  second  cause  of  action  is  to  recover  the 
reasonable  value  in  removing  material  from  the  street  other  than  that  cofver- 
ed  by  the  contract  The  plaintiff  was  nonsuited  on  the  first  cause  of  action 
and  recovered  on  the  second. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

William  E.  Seavey,  for  plaintiff. 
William  Townsend,  for  defendant. 

KRUSE,  J.  This  action  has  been  tried  three  times.  Upon  the  first 
trial  the  court  submitted  the  case  to  the  jury  upon  the  first  cause  of 
action,  and  plaintiff  had  a  verdict  thereon  and  nonsuited  as  to  the  sec- 
ond cause  of  action.  An  appeal  was  taken  to  this  court,  which  reversed 
the  judgment,  ordering  a  new  trial ;  holding  with  the  defendant  that  the 
work  covered  by  the  contract  included  only  the  street  between  curbs, 
and  did  not  cover  the  work  for  which  the  plaintiff  sought  to  recover 
profits,  but  that  as  to  the  second  cause  of  action  the  plaintiff  was  im- 
properly nonsuited,  and  that  as  to  some  of  the  material  removed  from 
the  street  it  was  not  included  in  the  contract,  and  that  evidence  sought 
to  be  given  to  establish  that  cause  of  action  had  been  improperly. ex- 
cluded.    Mott  V.  City  of  Utica,  96  App.  Div.  495,  89  N.  Y.  Supp.  168. 

Upon  the  second  trial  a  nonsuit  was  granted  as  to  the  first  cause  of 
action,  and  the  case  submitted  to  the  jury  upon  the  second  cause  of  ac- 
tion, and  a  verdict  was  found  thereon  in  favor  of  the  plaintiff.  The 
trial  court  set  aside  the  verdict,  holding  that  the  evidence  regarding  the 
quantity  of  material  removed  by  the  defendant  not  covered  by  his  con- 
tract was  insufficient  to  establish  any  basis  for  a  recovery  of  more  than 
nominal  damages.  Thereupon  the  action  was  again  tried  with  a  like  re- 
sult-:—a  nonsuit  upon  the  first  cause  of  action,  and  a  verdict  in  favor 
of  the  plaintiff  upon  the  second  cause  of  action.  A  motion  was  made  by 
defendant  upon  the  minutes  to  set  aside  the  verdict,  but  was  denied,  and 
from  the  order  denying  that  motion,  and  the  judgment  entered  upon  that 
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verdict,  the  defendant  appeals.  The  plaintiflF  does  not  appeal  therefrom, 
but  appeals  from  the  order  of  nonsuit  on  the  second  trial.  No  judgment 
seems  to  have  been  entered  on  the  nonsuit  on  the  second  trial,  although 
an  order  was  entered  to  that  effect,  from  which  the  plaintiff  appeals; 
but  the  defendant  stipulates  that  the  order  nonsuiting  the  plaintiff  may 
be  reviewed  upon  this  appeal  the  same  as  though  granted  at  the  trial 
term,  which  resulted  in  the  judgment  from  which  the  defendant  ap- 
peals. 

As  regards  the  second  cause  of  action,  as  has  already  been  stated,  this 
court  decided  that  the  evidence  offered  to  prove  that  claim  was  im- 
properly excluded.  So  far  as  the  work  covered  by  the  contract  is  con- 
cerned, it  is  quite  clear  that  it  must  be  done  under  the  superintendence 
and  direction,  and  subject  to  the  approval,  of  the  city  surveyor.  By 
chapter  258,  p.  771,  of  the  Laws  of  1898,  the  authority  for  maiking  the 
contract  for  cleaning  streets  is  vested  in  the  common  council,  and  the 
question  is  now  raised,  and  was  on  the  former  appeal,  whether  the  city 
surveyor  had  authority  to  extend  the  work  of  cleaning  streets  beyond 
what  was  covered  in  tlie  contract;  and  further,  it  is  contended  on  be- 
half of  the  defendant  that  he  did  not  assume  to  do  so.  Aside  from 
the  question  of  the  authority,  the  evidence  relating  to  the  city  surveyor 
so  assuming  to  act  is  not  very  satisfactory.  It  is  true  that  he  insisted 
that  all  the  refuse  should  be  removed  from  the  streets,  but  there  is  no 
claim  that  he  agreed  to  pay  extra  therefor.  We  have,  however,  con- 
cluded under  all  the  circumstances  to  hold  that  he  had  the  power,  as 
an  incident  to  the  subject-matter  of  the  contract,  and  that  the  evidence 
was  sufficient,  at  least,  to  submit  that  question  to  the  jury.  We  think 
such  is  the  effect  of  our  former  decision. 

The  more  serious  question  is  the  one  which  was  raised  upon  the  sec- 
ond trial,  namely,  the  failure  of  proof  as  to  the  quantity  of  extra  ma- 
terial removed,  and  the  amount  of  work  done  outside  of  that  covered 
by  the  contract.  The  second  cause  of  action  seems  to  be  based  upon 
section  26  of  the  specifications  forming  a  part  of  the  contract,  which 
provides  as  follows : 

"Whenever  in  doubt  as  to  whether  any  material  that  may  be  found  on  the 
streets  comes  under  the  head  of  street  dirt,  the  contractor  shall  remove  the 
same,  provided  the  quantity  thereof  is  less  than  half  a  cubic  yard,  and  report 
the  fact  to  the  oflace  of  the  city  surveyor." 

The  complaint  so  alleges  it,  and  states  that,  in  addition-  to  the  street 
sweepings  and  street  dirt  he  was  required  to  remove,  other  material 
from  the  paved  streets,  brought  from  houses,  lawns,  and  yards,  and 
deposited  in  the  street,  was  so  commingled  with  the  street  dirt,  street 
sweepings,  and  other  material  which  the  plaintiff  was  required  to  re- 
move under  his  contract,  that  it  rendered  it  impossible  to  separate  the 
same  therefrom.  That  he  was  requested  to  remove  all  of  the  material, 
and  that  there  was  doubt  in  the  mind  of  the  plaintiff  as  to  whether  the 
material  referred  to  found  on  the  street  came  under  the  head  of  street 
dirt,  under  section  26  of  the  specifications,  and  so  he  removed  the  same, 
and,  as  he  alleges,  reported  the  same  to  the  office  of  the  city  surveyor, 
and  that  the  material  so  found  was  less  in  amount  than  half  of  a  cubic 
yard.  This  last  allegation  in  reference  to  the  quantity  evidently  refers 
to  the  different  piles,  the  accumulation  which  was  mixed  with  the  street 
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dirt  There  is,  however,  no  allegation  in  the  complaint,  nor  does  the 
plaintiff  now  contend,  that  the  material  so  deposited  in  the  streets  not 
covered  by  his  contract  was  so  deposited  and  commingled  by  the  de- 
fendant or  any  of  its  officers  or  agents,  or  with  its  permission  or  con- 
sent. The  contract  evidently  intended  that  any  accumulation  of  this 
character  should  be  removed  by  the  defendant  where  the  given  quan- 
tity was  not  more  than  half  a  cubic  yard,  and  that  it  should  be  reported 
to  the  office  of  the  city  surveyor,  very  likely  for  the  purpose  of  char- 
ging the  expense  of  removing  the  same  to  the  adjoining  owner  or  other 
person  so  depositin|^  it;  but  we  think  the  evidence  fails  to  show  that 
the  plaintiff  complied  with  the  contract  in  this  regard.  He  stated 
verbally  that  he  was  removing  all  of  the  accumulation  upon  the  streets, 
but  he  does  not  claim  that  he  identified  particular  piles,  nor  reported  the 
quantity  in  each  pile  x>t  even  in  gross.  Indeed,  he  was  unable  to  do  so 
upon  the  trial,  and,  even  assuming  that  this  extra  work  was  done  entirely 
outside  of  the  contract,  by  the  authority  and  direction  of  the  proper  of- 
ficer of  the  city,  so  as  to  bind  it,  and  that  the  provision  of  this  twenty- 
sixth  subdivision  in  the  specifications  does  not  apply  to  the  particular 
work  for  which  the  plaintiff  now  seeks  to  recover,  still  the  evidence  as 
to  how  much  of  the  material  removed  was  covered  by  the  contract,  and 
what  part  was  outside,  is  so  unsatisfactory  that  we  think  the  verdict 
cannot  be  sustained. 

The  extra  material  which  the  defendant  claims  to  have  removed  con- 
sisted largely  of  leaves,  which  had  fallen  from  the  trees  standing  along 
the  street  and  in  the  adjoining  yards.  He  states  that  all  of  the  street 
dirt  and  leaves  that  he  removed  from  the  paved  area  of  the  leaf-bearing 
districts  during  the  leaf  period  from  the  last  of  September  to  the  end 
of  the  season,  November  22d,  was  9,481  cubic  yards,  of  which  6,160 
he  estimated  would  be  doubtful,  leaving  3,321  yards  of  what  he  called 
street  dirt,  and  later  stated  that  he  considered  it  all  doubtful,  although 
it  constituted  the  entire  quantity  of  material  removed.  He  considers 
the  reasonable  value  40  cents  per  cubic  yard  to  remove  it,  but  charged 
the  city  on  the  basis  of  30  cents  per  cubic  yard ;  thus  making  the  amount 
of  his  claim  $1,848.  He  frankly  says  that  they  were  unable  to  tell 
whether  those  piles  contained  leaves  coming  from  the  yards  or  coming 
from  the  pavement.  The  manner  of  proving  the  quantity  is  well  il- 
lustrated by  the  following  question  and  answer : 

*'Q.  Well,  give  us  the  number  of  cubic  yards  of  this  doubtful  material 
which  you  removed  from  the  streets  of  the  city  of  Utlca  from  the  leaf -bearing 
district  during  the  leaf-bearing  period  during  the  term  of  your  contract 
to  dumps  or  places  of  deposit?  A.  Do  you  mean  that  I  have  not  been  paid 
for?  Q.  That  you  claim  compensation  for  here.  Objected  to  as  Incompetent, 
Immaterial,  and  no  foundation  laid  for  the  answer.  He  should  state  facts, 
and  not  conclusions.  He  has  not  yet  stated  a  single  fact  from  which  a 
conclusion  can  be  drawn  that  he  ever  carried  away  any  number  of  loads  that 
he  considered  doubtful,  and  he  has  sworn  twice  that  he  could  not  do  it  on 
other  trials." 

To  which  the  plaintiff  replied  6,160  cubic  yards.  The  manner  in 
which  he  reached  this  conclusion  he  states  as  follows : 

"When  I  came  across  a  pile  of  dirt  of  less  than  half  a  cubic  yard,  and  I 
was  In  doubt  whether  It  was  street  dirt  or  not,  and  I  removed  it,  I  didn't 
report  a  particular  pile  to  the  city  surveyor.    I  didn't  make  any  reports  to  him 
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in  writing.  I  didn't  report  to  him  where  a  particular  pile  of  dirt  that  I  re- 
moved was  located  or  situated.  I  could  not  tell  when  I  xame  across  a  pile 
of  dirt  on  the  street  what  part  was  street  dirt  and  what  part  was  not  I 
said  before  that  to  get  at  the  quantity  of  leaves  that  didn't  fall  in  the  road- 
way, I  stood  on  the  curbstone  and  looked  up  through  the  trees.  On  the  other 
trial  I  didn't  attempt  to  give  the  number  of  cubic  yards  of  dirt  that  I  removed. 
I  arrived  at  the  percentage  or  amount  of  leaves  that  would  fall  on  the  pave- 
ment by  sighting  up  through  the  street  to  determine  how  many  leaves,  in  my 
judgment,  would  fall  between  the  curbs  and  how  many  would  fall  outside* 
but  not  the  value  nor  quantity." 

And  upon  further  cross-examination  testified  as  follows : 

"Q.  When  they  came  to  a  pile  of  dirt,  who  determined  whether  It  was 
street  dirt  or  not?  A.  Nobody.  Q.  Then  you  never  determined  in  any  in- 
stance whether  it  was  street  dirt  or  not?  A.  I  couldn't  tell.  I  was  only  in 
doubt  as  to  whether  it  was  street  dirt  or  not  in  the  leaf-bearing  district, 
covering  some  53  streets.  Q.  When  a  team  came  to  a  load,  and  you  were  not 
there,  who  exercised  the  doubts  as  to  whether  it  was  street  dirt  or  not?  A. 
The  teamsters'  instructions  were  to  take  all  the  dirt  they  came  to ;  they  took 
it  alh  Q.  How  do  you  Imow  where  the  dirt  came  from  that  they  took?  A. 
I  was  around  the  city  all  the  time.  I  had  pretty  good  eyesight  Q.  You 
didn't  see  every  pile  of  dirt,  did  you?  A.  I  didn't  have  to  see  the  piles  to 
tell  about  that.  I  saw  the  dirt  I  saw  the  leaves  all  around  the  city.  Q. 
Were  you  in  doubt  as  to  every  load  they  took  away,  whether  it  was  street 
dirt  or  not?  A.  Well,  I  knew  that  every  load  that  they  took  away  had  some 
of  both  in.  Q.  How  much  of  both?  A.  I  don't  suppose  it  was  always  the 
same ;   it  varied  considerably." 

He  testified  that  he  estimated  that  35  per  cent,  of  the  leaves  would  fall 
between  the  curb  and  the  street,  and  65  per  cent,  would  fall  outside, 
and  that  65  per  cent,  of  9,481  cubic  yards,  making  6,160  cubic  yards,  is 
the  amount  claimed  for  extra  compensation.  He  conceded  that  he  had 
been  paid  for  all  of  his  work  under  the  contract  except  the  claim  which 
he  made  under  section  26  of  the  specifications. 

It  would  be  unprofitable  and  it  seems  unnecessary  to  call  attention 
further  to  the  evidence  given  by  the  plaintiff  upon  the  subject  of  the 
amount  of  extra  material  removed.  What  has  been  referred  to  is  a  fair 
sample  of  all  the  testimony  upon  this  subject,  and  upon  which  he  relies 
to  sustain  the  verdict  awarded  by  the  jury,  amounting  to  the  sum  of 
$1,493.  This  is  not  a  case  where  one  party  has  sustained  damages 
through  the  wrongful  act  of  another,  or  where  there  is  a  breach  of  an 
executory  contract.  Even  in  the  latter  case,  reasonable  certainty  is  re- 
quired. The  rule  is  correctly  stated  in  the  Cyclopedia  of  Law  and  Pro- 
cedure (13  Cyc.  p.  214)  as  follows: 

"In  actions  for  damages  for  breach  of  a  contract,  while  it  is  not  ordinarily 
necessary  to  prove  the  exact  amount  of  loss  to  an  absolute  certainty,  yet 
whenever  substantial  damages  are  claimed,  their  amount  is  the  subject  of 
proof,  and  must  be  shown  with  reasonable  certainty;  and  evidence,  to  be 
sufficient  to  authorize  a  recovery,  must  furnish  some  criterion  or  data  whereby 
the  jury  may  make  rational  deductions  and  calculations  to  determine  the 
amount  without  danger  of  gross  injustice,  or  reliance  on  their  own  specula- 
tions or  conjecture  of  the  probable  loss  sustained." 

The  fact  that  the  plaintiff  was  unable  to  make  out  his  case  by  more 
satisfactory  or  better  evidence  does  not,  of  itself,  authorize  a  recovery. 
It  is  incumbent  upon  the  plaintiflF  to  prove  by  evidence,  with  reason- 
able certainty,  the  amount  of  extra  material,  sufficient  in  quantity  and 
kind,  to  justify  the  jury  in  finding  the  amount  of  the  verdict  which 
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they  rendered.  As  was  well  said  by  Mr.  Justice  Rogers  on  the  mo- 
tion setting  aside  the  verdict  upon  the  second  trial,  in  referring  to  the 
plaintiff : 

"He  has  only  himself  to  blame  If  he  has  not  done  his  work  in  such  manner 
or  made  snch  data  that  Its  cost,  with  compensation  to  himself  for  time,  skill, 
use  of  plant,  etc.,  can  be  ascertained;  and  the  omission  to  produce  such 
eyidence  upon  a  trial  can  only  be  excused  by  showing  that  it  has  been  lost 
bj  accident,  death,  or  other  unavoidable  cause."  . 

We  think  what  is  there  said  regarding  the  failure  of  proof  as  to  the 
amount  of  material  removed  not  within  the  terms  of  the  contract  ap- 
plies with  equal  force  to  the  case  as  it  is  now  presented,  and  that  the 
verdict  cannot  be  sustained  upon  the  evidence  contained  in  the  record 
upon  this  appeal. 

The  judgment  entered  upon  the  verdict  upon  the  second  cause  of 
action  must  be  reversed,  and  a  new  trial  granted  thereon,  with  costs 
10  abide  the  event,  and  the  appeal  from  the  order  granting  the  nonsuit 
dismissed.    All  concur. 


(113  App.  Dlv.  705.) 

In  re  KIRBY'S  WILL. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    June  27,  1006.) 

L  Wills— Testamentary  Trusts— Pn eposes  op  Trust—Aqreicment  Between 
Beneficiabt  and  Trustee— Effect. 

A  testatrix  devised  her  estate  to  her  executors  and  their  successors,  in 
trust  to  pay  a  specified  sum  aimually  to  a  beneficiary  for  life.  The  sole 
heir  of  the  testatrix  became  a  trustee,  and  he  devised  his  estate  to  his  wife. 
At  the  time  of  the  death  of  the  testatrix  her  real  estate  consisted  of  a 
dty  lot  and  other  property.  The  beneficiary  and  the  owner  of  the  estate 
subject  to  the  trust  entered  into  an  agreement,  reciting  that  the  beneficiary 
had  accepted  the  personal  bond  of  the  owner,  secured  by  a  mortgage  on 
the  city  lot  as  security  for  the  payment  of  the  annuity.  Held,  that  the 
beneficiary  did  not  by  the  agreement  dispose  of  his  interest  in  the  trust 
created  by  the  will,  and  the  effect  of  the  agreement  was  to  release  to  the 
owner  his  right  in  the  property  from  which  the  income  applicable  to  the 
payment  of  his  annuities  was  payable,  with  the  exception  of  the  city  lot. 

X  OPrusts— Interest  of  Beneficiary— Conveyance— Statutes. 

A  bond  and  mortgage  given  as  recited  in  the  agreement  represented  the 
interests  of  the  beneficiary  in  the  trust  estate,  and  an  assignment  by  him 
of  the  bond  and  mortgage  did  not  devest  him  of  his  right,  under  Real 
Property  Law,  Laws  1896,  p.  572,  a  547,  §  83,  and  Personal  Property 
Law,  Laws  1897,  p.  508,  c  417,  S  3,  prohibiting  such  transfer  by  assign- 
ment 

tL  Same— Appointment  of  Trustee— Right  of  Beneficiary  to  Compel  Ap- 
pointment. 

Testatrix  devised  her  estate  to  her  executors  and  their  successors  in 
trust  to  pay  a  specified  sum  annually  to  a  beneficiary  for  life.  The 
sole  heir  of  the  testatrix  «ubjeot  to  the  trust  became  ti'ustee,  and  he  de- 
Tised  his  estate  to  his  wife,  and  she  and  the  beneficiary  entered  into  an 
agreem^it  reciting  the  acceptance  by  the  beneficiary  of  a  bond  of  the  wife 
secored  by  mortgage  on  a  lot  devised  by  the  testatrix  as  security  for  the 
fiayinent  of  the  annuity.  Held,  that  the  beneficiary  had  such  an  interest 
in  the  real  estate  mortgaged  as  entitled  him  to  apply  for  the  appointment 
of  a  trustee  thereof. 
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4.  SAMit—AcxjouNTiNO— Right  op  Beneficiary. 

Where  a  beneficiary  In  a  testamentary  trust  providing  for  the  payment 
to  him  of  annuities  for  life  had  been  paid  his  annuities,  as  evid^iced  by  his- 
receipt  In  full,  he  was  not  entitled  to  an  accounting. 

[Ed.  Note.— For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  |  409.] 

Woodward  and  Miller,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

In  the  natter  of  the  appointment  of  a  trustee  under  the  will  of  Mary^ 
L.  Kirby,  deceased.  From  an  order  appointing  a  trustee,  and  direct- 
ing an  accounting  by  the  executors  of  a  former  trustee,  deceased,  the 
executors  appeal.    Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Robert  W.  Todd,  for  appellants. 
J.  E.  Delaney,  for  respondent. 

RICH,  J.  Appeal  from  an  order  appointing  a  trustee  of  the  estate 
of  Mary  L.  Kirby,  deceased,  and  directing  an  accounting  by  the  ex- 
ecutors of  Mary  E.  Van  Aulen,  a  former  trustee,  deceased.  The  ap- 
peal of  the  executors  is  based  upon  the  contention  that  the  trust  has 
been  terminated,  the  cestui  que  trust  has,  by  legislative  authority,  trans- 
ferred all  his  interest  in  the  trust  estate,  and- for  that  reason  is  not 
entitled  to  the  relief  granted  by  the  Special  Term.  Mary  L.  Kirby  died 
in  the  borough  of  Brooklyn  on  September  16,  1875,  leaving  a  last  will 
and  testament,  thereafter  duly  admitted  to  probate,  containing  the  fol- 
lowing clause: 

"Third.  I  give,  devise  and  bequeath  unto  my  executors  hereinafter  named,, 
and  to  the  survivor  of  them,  all  the  rest,  residue  and  remainder  of  the  estate^ 
real  and  personal,  of  which  I  may  die  seised  and  possessed,  in  trust,  never- 
theless, to  and  for  the  uses  and  purposes  following,  that  is  to  say:  To  re- 
ceive the  rents  and  profits  of  such  part  thereof  as  shall  consist  of  real  estate^ 
and  to  Invest  and  keep  invested  upon  bond  and  mortgage  of  real  estate,  or 
in  the  public  funds  of  the  United  States,  state  or  city  of  New  York,  as  they 
may  deem  most  safe  and  productive,  such  part  thereof,  as  shall  consist  of 
personal  estate,  and  apply  said  rents  and  profits  of  real  estate  and  interest 
or  Income  of  personal  estate  to  the  use  of  my  said  husband,  William  L. 
Kirby,  during  his  natural  life,  except  that  they  shall  apply  to  the  use  of 
James  E.  Delaney,  who  was  brought  up  by  me,  the  sum  of  five  hundred 
dollars  per  annum  thereout,  until  he  shall  arrive  at  the  age  of  twenty  on» 
years  and  from  and  after  that  time  the  sum  of  one  thousand  dollars  per  an- 
num thereout,  during  the  lifetime  of  my  said  husband,  William  L.  Kirby, 
and  from  and  after  the  decease  of  my  said  husband,  the  sum  of  two  thousand 
dollars  per  annum  thereout,  during  his  natural  life." 

Letters  testamentary  issued  to  Josiah  Macy,  Jr.,  and  Thomas  Everit,. 
two  of  the  executors  named  in  said  will.  Upon  their  death  William  C. 
Van  Aulen,  a  brother  of  said  Mary  L.  Kirby,  and  her  sole  and  only  heir 
at  law,  to  whom  her  entire  estate  descended,  subject  only  to  the  con- 
tinuance of  the  trust  created  during  the  lifetime  of  said  James  E. 
Delaney,  was  duly  appointed  trustee  of  the  trust  created  in  and  by  said 
will,  qualified,  and  acted  as  such  until  his  death.  He  left  a  last  will 
and  testament,  by  which  he  devised  and  bequeathed  his  entire  estate  to 
his  wife,  Mary  E.  Van  Aulen.  Upon  his  death  George  W.  Chauncey 
was  duly  appointed  trustee  in  his  place  and  stead.    At  the  time  of  her 
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-death  the  estate  of  Mary  L.  Kirby  consisted  of  real  and  personal  prop- 
-erty,  a  parcel  of  the  real  property  being  a  house  and  lot  in  the  city  of 
New  York  known  as  No.  140  Waverly  Place.  It  was  provided  by 
chapter  119  of  the  Laws  of  1883 : 

"That  James  E.  Delaney  of  the  city  of  Brooklyn  shall  have  full  power  and 
anthority,  and  It  shall  be  lawful  for  him  to  assign,  or  In  any  other  manner  to 
dispose  of  all  his  right,  title  and  Interest  in  and  to  a  certain  trust  for  the 
receipt  of  the  rents  and  profits  of  lands  situated  in  the  city  and  county  of 
New  York,  and  In  the  city  of  Bro<^lyn,  county  of  Kings,  formerly  belonging 
to  Mary  L.  Kirby,  late  of  said  city  of  Brooklyn,  which  trust  is  set  forth  in  the 
will  of  the  said  Mary  L.  Kirby,  recorded  in  the  office  of  the  surrogate  of 
Kings  county." 

On  May  1,  1891,  Delaney  (the  cestui  que  trust)  and  Mary  E.  Van 
Aulen  (the  then  owner  of  the  entire  estate  of  said  Mary  L.  Kirby,  sub- 
ject to  the  trust  therein  in  favor  of  said  Delaney)  entered  into  an 
agreement  in  writing  and  under  seal,  reciting,  among  other  things, 
the  rights  of  the  parties,  the  former  proceedings  relating  to  said  trust 
and  estate,  the  statute  referred  to,  the  adjustment  of  deficiences  arising 
from  the  failure  to  pay  Delaney  the  full  amounts  to  which  he  was  en- 
titled under  the  provisions  of  said  will,  because  of  the  insufficiency  of 
the  income  derived  from  the  trust  estate,  at  the  sum  of  $10,132.62,  and 
its  payment  by  Mrs.  Van  Aulen,  and  the  discharge  of  the  trustee  and 
Mrs.  Van  Aulen  from  any  further  claim  for  past  deficiencies.  These 
recitals  were  followed  by  the  following  covenants  and  agreements: 

"First  Said  party  of  the  first  part  hereby  consents  that  an  order  or  decree 
may  be  made  by  said  Supreme  Court,  upon  the  application  of  either  said 
Oeorge  VV.  Chauncey  or  said  Mary  E.  Van  Aulen,  substituting  the  said  Mary 
B3.  Van  Aulen  as  trustee  of  the  trust  created  In  his  favor,  In  and  by  the 
said  last  will  and  testament  of  the  said  Mary  L.  Kirby,  deceased.  In  the  place 
and  stead  of  said  George  W.  Chauncey,  the  present  trustee,  and  also  con- 
sents that  she  may  be  appointed  such  trustee  without  being  required  to  give  se- 
•cnrity  of  any  kind  by  way  of  bond  or  otherwise ;  and  he  also  consents  to  the 
extinguishment  ot  the  trust  created  in  its  favor  as  to  all  the  property,  real 
and  personal,  in  the  hands  of  said  George  W.  Chauncey,  the  present  trustee, 
as  well  as  to  any  property,  real  or  personal,  which  may  hereafter  come  to 
his  hands  or  into  his  possession,  or  into  the  hands  or  into  the  possession  of 
his  successor  or  successors;  and  he  also  consents  that  a  judgment  or  decree 
may  be  made  by  said  Supreme  Court  in  any  proceedings  the  said  Mary  E. 
Van  Aulen  may  institute  or  cause  to  be  instituted,  extinguishing  and  terminat- 
ing said  trust  created  in  his  favor,  as  aforesaid." 

''Fourth.  The  said  party  of  the  first  part,  having  accepted  the  personal 
l)ond  of  said  party  of  the  second  part  with  three  sureties,  secured  by  a  mort- 
gage upon  said  premises  known  as  No.  140  Waverly  Place  in  the  city  of  New 
Tork,  as  and  for  the  security  for  the  payment  of  said  two  thousand  dollar 
annuity  to  him  during  his  natural  life,  as  aforesaid,  hereby  consents  that  said 
party  of  the  second  part  may  at  any  time  hereafter,  if  she  shall  so  elect, 
substitute  other  real  property  situated  in  the  cities  of  New  York  or  Brooklyn, 
or  both,  as  security  for  her  said  bond  in  the  place  of  said  premises  known 
as  No.  140  Waverly  Place,  as  aforesaid;  provided  such  other  property,  so  to 
t)e  substituted,  shall  have  a  cash  value  of  not  less  than  thirty  thousand  dol- 
lars," etc. 

"Fifth.  The  said  party  of  the  first  part,  pursuant  to  the  provisions  of  the 
act  of  the  Legislature  of  the  state  of  New  York  entitled  *An  act  enabling 
James  E.  Delaney,  of  the  city  of  Brooklyn,  to  assign  or  in  any  other  manner, 
to  dispose  of  his  right,  title  and  interest  in  and  to  a  certain  trust  for  the 
receipt  of  the  rents  and  profits  of  lands  situated  in  the  city  of  Brooklyn, 
county  of  Kings,  and  in  the  city  and  county  of  New  York,  formerly  belong- 
ing to  Mary  L.  Kirby,  late  of  the  city  of  Brooklyn,  which  trust  Is  set  forth 
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In  the  will  of  the  said  Mary  L.  Kirby,  recorded  In  the  office  of  the  surrogate 
of  Kings  county/  passed  March  22,  1883»  hereby,  in  consideration  of  the  prem- 
ises, sells,  assigns,  transfers,  and  sets  over  to  said  party  of  the  second  part 
all  his  right,  title,  and  Interest  In  and  to  the  trust,  for  the  receipt  of  the  rents 
and  profits  of  the  lands  situated  in  the  city  and  county  of  New  York  and  In  the 
city  of  Brooklyn,  county  of  Kings,  formerly  belonging  to  Mary  L.  Kirby, 
late  of  said  city  of  Brooklyn,  which  trust  is  set  forth  in  the  will  of  said 
Mary  L.  Kirby,  recorded  In  the  office  of  the  surrogate  of  Kings  county ;  and 
said  party  of  the  first  part,  as  his  own  voluntary  act  and  deed,  Irrespective 
of  the  authority  conferred  upon  him  by  said  act  of  the  Legislature,  hereby 
sells,  assigns,  transfers,  and  sets  over  to  said  party  of  the  second  part  all 
his  right,  title,  and  interest  in  and  to  said  trust  estate  created  in  his  favor,  as 
aforesaid,  and  to  all  property,  real  and  personal,  covered  by  or  embraced  in 
said  trust 

"Sixth.  Said  party  of  the  second  part  hereby  expressly  agrees  to  pay  to 
said  party  of  the  first  part  during  his  natural  life  said  annuity  of  two  thousand 
dollars,  in  quarter  yearly  payments  of  five  hundred  dollars  each,  on  the  first 
days  of  July,  October,  January,  and  April  in  each  and  every  year,  or  within 
fifteen  days  after  the  first  day  of  each  of  said  months/* 

Down  to  the  time  of  her  death  Mary  E.  Van  Aulen  performed  this 
agreement  on  her  part,  and  paid  to  said  Delaney  the  money  secured 
thereby,  and  thereafter  her  executors,  the  appellants,  have  made  such 
payments ;  the  last  one  being  made  on  October  2,  1905,  17  days  before 
the  petition  in  this  proceeding  was  verified,  to  Silas  A.  H.  Da>1:on  on 
Delaney's  order,  in  the  following  form : 

"J500.00  Brooklyn  Boro,  New  York,  Oct  2d,  1905. 

"At  sight  pay  to  the  order  of  Silas  A.  H.  Dayton,  Esq.,  five  hundred  00/100 
dollars,  value  received,  and  charge  tbe  same,  with  exchange,  to  account  of  be- 
ing amount  of  annuity  due  me  under  will  of  Mary  L.  Kirby  in  full  to  date. 

"J.  E.  Delaney." 

This  draft  was  drawn  on  the  appellants  as  executors  of  the  will  of 
Mary  E.  Van  Aulen,  and  paid  by  them.  In  1890  Chauncey  resigned 
as  trustee,  and  said  Mary  E.  Van  Aulen  was  duly  appointed  in  his  place 
and  stead.  She  never  filed  any  account  as  trustee,  and  died  in  May, 
1905,  leaving  a  last  will  and  testament,  thereafter  duly  admitted  to 
probate,  in  which,  with  the  exception  of  some  minor  bequests,  she  left 
her  entire  estate  to  her  sister,  Martha  A.  Buckingham,  and  her  nieces 
Anna  S.  B.  Chandler  and  Rosalie  A.  B.  Selfridge.  Letters  testamenta- 
ry issued  to  the  appellants  named  in  her  will,  who  qualified,  and  are 
now  acting  as  her  executors.  January  9,  1903,  Delaney  assigned  the 
bond  and  mortgage  given  him  by  Mary  E.  Van  Aulen  to  Silas  A.  H. 
Dayton.  There  is  no  claim  that  this  bond  and  mortgage  is  not  an  ade- 
quate security  for  the  payment  to  Delaney  of  the  $2,000  yearly,  to 
which  he  is  entitled  under  the  provisions  of  the  will  of  Mary  L.  Kirby 
for  life. 

It  is  claimed  that  it  was  not  within  the  power  of  the  Legislature  to 
give  legal  eflFect  to  the  agreement  of  Delaney  by  authorizing  such  ac- 
tion on  his  part  as  would  result  in  the  transfer  of  his  interest  in  the 
trust  estate  and  consequent  termination  of  the  trust,  and  that  Delaney's 
assignment  of  his  interest  and  consent  to  the  extinguishment  of  the 
trust  were  for  that  reason  inoperative.  As  counsel  states  the  proposi- 
tion, "no  act  of  the  cestui  que  trust,  the  trustee,  or  the  Legislature,  or  all 
three  combined,  could  terminate  'a  legal  trust  created  for  a  legal  period' 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  kirbt's  will.  159 

until  the  expiration  of  the  time  set  by  the  testator,"  which  would  be 
at  Delaney's  death. 

Within  the  authority  of  Metcalfe  v.  Union  Trust  Co.,  181  N.  Y.  39, 
73  N.  E.  498,  this  proposition  correctly  states  the  law,  but  it  does  not 
control  our  decision  in  this  proceeding,  or  sustain  the  order  appealed 
from,  except  as  to  that  portion  of  the  trust  estate  consisting  of  the  real 
property  known  as  No.  140  Waverly  Place  in  the  city  of  New  York. 
I  am  of  the  opinion  that  Delaney  did  not,  by  his  agreement  with  Mrs. 
Van  Aulen,  dispose  of  his  interest  in  the  trust  created  by  the  will  of 
Mary  L.  Kirby.  He  was  not  the  owner  of  any  portion  of  the  property 
represented  by  the  trust  estate,  and  would  never  acquire  property  rights 
therein  under  the  provisions  of  the  trust.  His  right  was  limited  to  the 
payment,  from  the  income  thereof,  of  the  sum  of  $2,000  each  year  un- 
til his  death,  and  this  right  wds  created  and  secured  by  the  trust  pro- 
visions. There  is  nothing  in  the  will  showing  any  intent  on  the  part  of 
Mrs.  Kirby  to  secure  the  payment  of  the  sums  she  directed  paid  to 
Delaney  from  the  income  or  rents  and  profits  of  any  particular  prop- 
erty, or  from  any  specific  fund.  The  entire  income  had  failed  to  pro- 
duce a  fund  sufficient  to  pay  his  annuities  up  to  the  time  the  agreement 
was  executed;  there  being  a  then  existing  deficiency  of  upwards  of 
$10,000.  Until  payment  was  made  each  year  his  right  as  a  cestui  que 
trust  extended  to  the  income  of  the  entire  trust  estate.  This  right  as 
to  past  deficiencies  was  extinguished  by  their  payment  by  Mrs.  Van 
Aulen  when  the  agreement  was  entered  into. 

The  legal  effect  of  the  agreement,  so  far  as  its  provisions  were  valid, 
was  to  release  to  Mrs.  Van  Aulen,  as  Delaney  might  legally  do,  she 
being  the  sole  owner  of  the  estate,  subject  to  his  rights  therein,  his 
right  or  interest  in  the  property  from  which  the  income  applicable  to 
the  pa)rment  of  his  annuities  were  payable,  with  the  exception  of  that 
parcel,  of  the  value  of  $30,000,  upon  which  he  had,  prior  to  the  ex- 
ecution of  the  agreement,  accepted  and  acquired  a  specific  lien,  viz., 
the  premises  known  as  No.  140  Waverly  Place,  which  lien  was  much 
more  valuable  as  a  property  right,  as  it  did  away  with  the  probabilities 
of  deficiencies  in  the  payments  of  the  future,  and  gave  to  him  the  con- 
trol and  means  of  enforcing  the  payment  of  his  yearly  annuities.  This 
in  no  manner  violated  the  provisions  of  the  statute  or  the  intent  of  the 
testator.  After  the  bond  and  mortgage  were  given,  they  represented 
the  interest  and  rights  of  Delaney  in  3ie  trust  and  trust  estate,  which 
right  and  interest  were  thereby  limited  to  that  portion  of  the  trust  es- 
tate upon  which  the  mortgage  was  a  lien.  The  assignment  of  this  bond 
and  mortgage  to  Dayton  did  not  devest  Delaney  of  this  right,  because 
of  the  provisions  of  section  3  of  the  Personal  Property  Law,  Laws 
1897,  p.  508,  c.  417,  and  section  83  of  the  Real  Property  Law,  Laws 
1896,  p.  572,  c.  547,  which  prohibited  such  transfer  "by  assignment 
or  oUierwise." 

In  the  property  No.  140  Waverly  Place,  which  yet  forms  a  portion 
of  the  trust  estate,  Delaney  has  an  interest.  His  right  as  a  cestui  que 
trust  is  enforceable  against  that  portion  of  the  estate  which  has  been 
set  aside  as  a  security  for  his  protection,  which  interest  is  sufficient  to 
entitle  him  to  the  appointment  of  a  trustee  of  that  portion  of  the  es- 
tate of  Mary  L.  Kirby  represented  by  the  premises  No.  140  Waverly 
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Place  in  the  city  of  New  York,  to  which  property  the  trusteeship  must 
be  limited.  Having  been  paid  his  annuities,  as  evidenced  by  his  re- 
ceipt in  full,  down  to  the  time  this  proceeding  was  commenced,  he  is 
not  entitled  to  an  accounting. 

The  order  should  be  modified,  in  accordance  with  this  opinion,  and, 
as  so  modified,  affirmed,  without  costs  to  either  party.  All  concur, 
except  WOODWARD  and  MILLER,  JJ.,  who  dissent 


(114  App.  Dlv.  480.) 

PEOPLE  V.  BIRNBACAL 

(Supreme  Gonrt,  Appellate  Division,  First  Department    July  12,  1906.) 

1.  Cbiminal  Law— New  Tbiai/—Apfi davits  op  Jurors. 

Affidavits  of  Jurors  cannot  be  received  on  motion  for  new  trial  to 
Impeach  their  verdict 

[Ed.  Note. — For  cases  In  point  see  vol.  15,  Gent  Dig.  Criminal  Law, 
H  2392-2395.] 

2.  Same— Grounds  fob  New  Trial— Prejudice  of  Prosecuting  Officer. 

The  fact  that  the  district  attorney  and  his  assistants  were  prejudiced 
against  defendant  In  a  criminal  prosecution  was  not  ground  for  a  new 
trial. 

8.  Embezzleuent—Conversion  of  Funds  by  Attornet— Proceeds  of  Cause 
OF  Action. 

The  fact  that  under  an  agreement  with  his  client  an  attorney  was  to  re- 
ceive one-half  the  proceeds  of  a  cause  of  action  did  not  exonerate  the  at- 
torney from  his  duties  in  respect  to  his  client  after  collection  of  such  pro- 
ceeds, and,  although  the  relationship  of  dehtor  and  creditor  existed,  the 
attorney  was  liable  for  converting  his  client's  share. 

[Ed.  Note. — ^For  cases  In  point  see  toL  18,  Gent  Dig.  Embezzlement 
I19.J 

4  Same. 

Under  Pen.  Code,  S  528,  providing  that  "a  person  who,  with  intent  to 
defraud  or  deprive  the  true  owner  of  his  property  ♦  ♦  ♦  or  to  ap- 
propriate the  same  to  the  use  of  the  taker,  ♦  ♦  ♦  either  •  •  ♦ 
(2)  having  in  his  possession,  custody  or  control,  as  a  bailee,  servant  at- 
torney, agent*'  etc.,  "or  as  a  person  authorized  by  agreement  ♦  ♦  ♦  to 
hold  or  take  such  possession,  custody,  or  control,  any  money,"  etc.,  "ap- 
propriates the  same  to  his  own  use,  ♦  ♦  ♦  steals  such  property,  and 
is  guilty  of  larceny,"  an  attorney  who  is  entitled  to  one-half  the  proceeds 
of  a  cause  of  action  under  an  agreement  with  his  client  checks  out  of  a 
bank,  after  falsely  representing  to  the  client  that  he  has  accounted  for 
all  he  received,  the  balance  of  the  money  due  the  client  and  uses  it  in 
the  payment  of  his  individual  obligations,  is  guilty  of  larceny. 

6.  Same— Deitand  bt  Client. 

Such  attorney  would  have  been  guilty  of  larceny  If  after  the  demand 
by  his  client  he  refused  to  pay  over  such  money,  «ven  though  It  re- 
mained in  the  bank  where  originally  deposited. 
6b  Criminal  Law— Trial— Instructions— Requests. 

In  a  criminal  trial  defendant  should  embrace  in  one  request  all  instruct 
tions  deemed  necessary  to  enable  the  Jury  to  weigh  and  apply  character 
evidence. 

7.  Same— Character  of  Defendant. 

Where  in  a  criminal  trial  the  court  fully  instructed,  both  in  answer  to 
requests  by  defendant  and  in  the  charge,  that  evidence  of  good  character 
might  Justify  the  Jury  in  entertaining  a  reasonable  doubt  of  the  guilt  of 
accused,  the  refusal  to  further  instruct  with  respect  to  the  weight  that 
might  be  given  evidence  of  previous  good  character  was  not  prejudicial 
enon 
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Appeal  from  Court  of  General  Sessions,  New  York  County. 

Jacob  M.  Bimbaum  was  convicted  of  grand  larceny,  and  appeals. 
Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Tames  W.  Osborne  (Francis  I.  Osborne,  on  the  brief),  for  appellant 
Robert  C.  Taylor,  for  respondent. 

LAUGHLIN,  J.  The  defendant  is  an  attorney  and  counselor  at 
law,  having  been  admitted  to  practice  in  the  year  1900.  The  indictment, 
in  two  counts,  charged  the  defendant  with  grand  larceny  in  the  first 
degree,  in  that  he  had  in  his  possession,  custody,  and  control,  as  agent, 
bailee,  and  attorney,  the  sum  of  $550  belonging  to  one  Harriet  Cole- 
man, a  client  of  his,  and  appropriated  the  same  to  his  own  use,  with 
intent  to  deprive  and  defraud  her  thereof.  The  first  count  was  with- 
drawn, and  he  was  convicted  of  the  lesser  degree  under  the  second 
count. 

The  defendant  was  employed  by  the  complainant  to  prosecute  a  claim 
for  damages  for  personal  injuries  sustained  by  her  against  the  Metro- 
politan Street  Railway  Company.  On  the  2d  day  of  April,  1901,  the 
client  and  attorney  made  an  agreement  in  writing  with  respect  to  his 
employment  and  compensation,  which,  so  far  as  material,  provided  as 
follows  : 

"I,  Harriet  Coleman,  ♦  ♦  ♦  do  hereby  agree  and  give  J.  M.  Blrnbaum 
the  exclusive  right  power  to  prosecute  my  said  claim  for  damages,  and  the  said 
Blrnbamn  hereby  agrees  to  give  me  fifty  per  cent  of  the  net  proceeds  re- 
covered, and  I  hereby  agree  with  the  said  J.  M.  Birnbaum  that  he  shall  re- 
tain fifty  per  cent  of  the  net  proceeds  recovered,  together  with  the  costs  and 
counsel  fees  of  the  action  as  allowed  by  the  defendant  and  the  court;  said 
costs  and  counsel  fees  to  be  paid  by  the  defendant  only,  and  not  by  the  In- 
jured party.  No  settlement  of  this  case  to  be  made  In  or  out  of  court  with- 
out the  consent  of  both  parties  hereto." 

The  action  was  brought,  and  upon  the  first  trial  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $1,925.  The  judgment  entered  upon 
the  verdict  was  reversed  upon  appeal,  and  a  new  trial  ordered.  Upon 
the  second  trial  a  verdict  was  rendered  in  favor  of  the  plaintiflF  for 
$2,000,  and  judgment  was  entered  thereon  on  the  5th  day  of  June,  1903, 
for  the  amount  of  the  verdict  and  $427.29  costs.  The  defendant  ob- 
tained the  usual  stay,  and  prepared  to  take  another  appeal,  but  subse- 
quently, and  on  the  23d  day  of  September,  1903,  the  judgment  was 
compromised  for  $2,000.  Payment  was  made  by  a  check  drawn  to  the 
order  of  "Harriet  Coleman  or  J.  M.  Birnbaum,  Attorney,"  which  was 
delivered  to  the  defendant,  who  indorsed  it,  and  deposited  it  in  his 
individual  bank  account  to  his  own  credit.  On  the  28th  day  of  Sep- 
tember the  defendant  gave  his  client  $450  in  full  of  her  claim. 

The  people  gave  evidence  tending  to  show,  and  sufficient  to  warrant 
the  jury  in  finding,  that  the  defendant  represented  to  his  client  that  he 
had  only  received  in  settlement  of  the  judgment  the  sum  of  $1,300; 
that  he  represented  that  there  was  a  large  amount  of  disbursements, 
one-half  of  which  she  should  bear,  and  that  he  deducted  from  her  share 
the  stun  of  $200  on  account  of  disbursements.  Although  the  complain- 
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ant  does  not  admit  that  she  consented  to  the  deduction  of  $200  from 
her  share  on  account  of  disbursements,  or  as  to  her  liability  for  dis- 
bursements to  that  extent,  yet  the  prosecution  proceeded  upon  the  as- 
«umption  that  the  deduction  of  $200  was  proper,  and  the  defendant  has 
only  been  charged  with  misappropriating  her  remaining  share.  The 
indictment  was  found  upon  the  theory  that  the  complainant  was  en- 
titled to  one-half  of  the  amount  received  from  the  railway  company 
without  any  deduction ;  but  the  nature  of  the  evidence  with  respect  to 
the  deduction  of  $200  from  her  share  on  account  of  disbursements  was 
such  that  the  jury  doubtless  took  the  view  that  she  acquiesced  in  or  had 
knowledge  of  that  deduction,  and  hence  the  defendant  was  not  con- 
victed of  larceny  in  the  first  degree. 

The  defendant  testified  in  his  own  behalf.  His  evidence,  which  was 
to  some  extent  corroborated,  tended  to  show  that  his  client  was  anxious 
to  settle ;  that  the  company  offered  to  settle  for  $2,000 ;  that  he  inform- 
ed his  client,  and  she  advised  him  to  make  the  settlement;  that  the 
amount  of  the  judgment,  less  the  costs,  was  not  the  basis  of  the  settle- 
ment between  him  and  the  company,  and  that  the  settlement  was 
negotiated  without  reference  either  to  the  amount  of  the  verdict  or  to 
the  amount  of  the  costs ;  that  before  consenting  to  the  settlement  with 
the  company  he  had  an  understanding  with  his  client  that  he  should 
receive  $1,360  in  full  for  his  share  and  the  costs,  and  that  she  should 
receive  $650,  less  her  share  of  the  disbursements,  not  included  in  the 
judgment,  and  that  this  was  the  basis  upon  which  he  subsequently 
settled  with  his  client,  it  having  been  subsequently  agreed  that 
$200  should  be  deducted  from  the  $650  on  account  of  her  share  of 
such  disbursements.  There  was  evidence  upon  which  the  jury  were 
warranted  in  finding  that  the  settlement  with  the  company  was  n^otiat- 
ed  upon  the  basis  that  the  company  should  pay  the  amount  of  the  verdict, 
exclusive  of  the  costs  included  in  the  judgment,  and  that  the  costs  were 
waived.  Most  of  the  evidence  given  upon  the  trial  was  upon  these  is- 
sues with  respect  to  the  basis  of  the  settlement  with  the  railroad  com- 
pany and  the  basis  of  the  settlement  between  the  defendant  and  his 
client.  The  evidence  fairly  warranted  the  jury  in  finding  that  the  de- 
fendant did  not  learn  until  after  she  made  the  settlement  with  the  de- 
fendant that  he  had  received  $2,000  from  the  railroad  company,  and 
that  she  settled  with  her  attorney  relying  upon  his  representations  that 
be  only  received  $1,300  from  the  company.  The  record  does  not  dis- 
close the  state  of  the  defendant's  bank  account  at  the  time  he  deposited 
the  $2,000  therein,  or  at  the  time  he  gave  his  client  the  $450  in  ftiU  set- 
tlement of  her  share,  but  it  appears  that  on  the  day  of  the  date  of  the 
check  from  the  railway  company  his  bank  account  was  good  for  more 
than  $550. 

In  his  motion  for  a  new  trial  the  defendant  claims  that  the  jury 
were  influenced  by  facts  not  proved.  This  claim  rests  upon  the  affi- 
davit of  the  attorney  for  the  defendant  to  the  effect  that  a  juror  in- 
formed him,  after  the  rendition  of  the  verdict,  that  the  jury  understood 
that  there  were  11  other  similar  transactions  pending  against  the  defend- 
ant. This  IS  hearsay  evidence,  and,  moreover,  under  the  well-settled 
rule,  the  jurors  cannot  be  heard  to  impeach  their  verdict 

Upon  the  trial  one  Nickel,  a  voucher  clerk  for  the  street  railway  corn- 
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pany,  testified  that  he  negotiated  for  the  company  the  settlement  of  the 
case  with  the  defendant  by  telephone,  and  that  the  defendant  agreed  to 
waive  the  costs  included  in  the  judgment,  and  to  settle  for  $2,000,  the 
amount  of  the  verdict.  The  defendant  was  sworn  before  Nickel  testi- 
fied, and  did  not  again  take  the  stand  to  deny  that  Nickel  negotiated 
the  settlement  with  him,  or  that  he  was  not  in  the  city  at  the  time, 
and  he  admitted  that  he  negotiated  the  settlement  with  the  company  in 
part,  at  least,  by  telephone,  but,  as  already  stated,  claims  that  nothing 
was  said  with  respect  to  waiving  the  costs.  He  claims  to  have  dis- 
covered since  the  trial  evidence  that  he  was  not  in  the  city  at  the  time 
Nickel  claims  to  have  negotiated  the  settlement  with  him.  It  is  mani- 
fest that  by  the  exercise  of  due  diligence  that  evidence  should  have 
been  discovered  during  the  trial. 

The  defendant  testified  that  his  client  at  the  time  of  the  settlement 
executed  a  general  release,  which,  it  appears  by  other  evidence,  contain- 
ed a  recital  that  the  settlement  was  made  for  $2,000.  She  denied  ex- 
ecuting a  release,  and  it  was  shown  that  the  company  did  not  receive 
it,  and  that  it  was  its  practice,  where  a  judgment  had  been  recovered, 
to  take  a  satisfaction  of  the  judgment,  and  not  to  require  a  release. 
The  defendant  now  shows  that  one  Julian,  formerly  a  claim  agent  of 
the  company,  but  now  out  of  its  employ,  informed  him  that  the  release, 
executed  by  his  client  was  in  existence,  and  that  she  and  her  daughter 
had  committed  perjury.  He  does  not  state  the  facts,  constituting  the 
perjury,  or  produce,  or  explain  his  inability  to  produce,  the  affidavit  of 
Julian.  The  defendant  also  presents  an  affidavit  of  one  Victor,  who 
was  a  clerk  in  his  office,  to  the  effect  that  at  the  time  the  complainant's 
husband  executed  a  release  of  his  claim  against  the  company  for  loss 
of  her  services,  which  was  required  by  the  company  as  a  condition  of 
the  settlement,  he  took  her  acknowledgment  to  the  execution  of  a  gen- 
eral release,  reciting  that  the  settlegient  was  for  $2,000,  and  read  it  over 
to  her.  The  defendant  claims  that  this  witness  was  under  a  subpoena 
and  in  court  at  the  time  of  the  trial  to  testify  to  these  facts,  but  was  not 
present  when  called.  The  attention  of  the  court  was  not  specifically 
called  to  the  importance  of  having  this  testimony,  and  no  attachment 
or  adjournment  was  asked  on  account  of  the  absence  of  the  witness. 

The  defendant  testified,  among  other  things,  that  while  absent  from 
the  city  he  learned  through  his  sister  that  a  warrant  for  his  arrest  had 
been  issued  on  this  charge;  that  he  understood  that  the  street  rail- 
way company  instigated  it,  and  that  he  remained  away  about  three  and 
a  half  months,  at  the  suggestion  of  his  relatives  and  against  his  own 
judgment;  that  the  company  was  hostile  to  him  because  he  had  a  very 
large  amount  of  litigation  against  it,  and  that  its  employes  had  threaten- 
ed to  make  trouble  for  him.  On  his  cross-examination  the  district 
attorney,  with  a  view  to  refuting  the  defendant's  claim  as  to  the  basis 
of  the  unfriendliness  of  the  street  railway  company  toward  him,  sought 
to  show  that  the  attention  of  the  street  railway  company  was  drawn 
to  him  by  an  inquiry  of  Mrs.  Ziegler,  one  of  his  clients,  with  respect 
to  the  amount  paid  on  a  settlement  of  her  judgment.  This  he  denied. 
The  evidence  that  he  had  a  client  by  that  name  was  received  over  his 
objection  and  exception.  The  inquiry  into  the  matter  was  abandoned, 
however^  after  a  few  questions,  which  elicited  no  material  evidence. 
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The  defendant  now  seeks  to  show  that  the  company  sought  out  Mrs. 
Ziegler,  and  made  misrepresentations  to  her,  which,  if  material  at  all, 
is  merely  cumulative  of  the  defendant's  denial  of  the  theory  of  the 
people  as  suggested  by  the  questions  so  put  to  him  upon  the  stand. 

The  defendant  also  shows  facts  which  he  claims  tend  to  indicate  that 
the  district  attorney  and  his  assistants  are  prejudiced  against  him,  but 
that,  if  true,  would  be  no  ground  for  a  new  trial,  and  it  does  not  ap- 
pear that  he  has  been  prejudiced  by  the  attitude  of  the  prosecution. 

The  remaining  facts  presented  upon  the  motion  for  a  new  trial  tend 
to  contradict  the  testimony  given  by  the  complainant,  her  son  and 
daughter,  who  were  witnesses  for  the  people,  and  tend  to  show  that 
the  complainant  suborned  a  witness.  The  material  facts  are  denied  by 
them,  and  other  facts  are  presented  tending  to  impeach  this  newly  dis- 
covered evidence.  Other  irrelevant  and  immaterial  facts  are  shown. 
The  alleged  newly  discovered  evidence  is  largely  cumualtive,  hearsay, 
and  not  convincing.  It  is  entirely  improbable  that  it  would  change  the 
result  if  a  new  trial  were  ordered.  The  motion  for  a  new  trial  was 
therefore  properly  denied. 

The  appellant  presents  a  serious  point  upon  the  merits.  He  contends 
that  the  defendant's  client  did  not  own  any  specific  part  of  the  moneys 
received  from  the  railroad  company,  and  that  if  she  did  it  has  not  been 
shown  that  he  has  either  converted  or  misappropriated  it.  It  is  claim- 
ed that  the  agreement  between  the  attorney  and  client  constituted  an 
equitable  assignment  of  one-half  the  proceeds  of  the  cause  of  action, 
and  that,  therefore,  the  defendant  and  his  client  were  co-owners  of 
this  fund;  and  he  cites  as  authority  for  this  proposition  the  case  of 
Fairbanks  v.  Sargent,  117  N.  Y.  320,  23  N.  E.  1039,  6  L.  R.  A.  475, 
which  so  holds.  It  does  not  follow,  however,  that  merely  because  the 
attorney  and  client  each  had  an  equal  undivided  interest  in  the  fund 
the  duties  and  obligations  of  the  defendant  as  attorney  terminated.  The 
relation  of  attorney  and  client  continued.  To  the  extent  of  the  client's 
interest,  the  defendant  held  the  money  as  attorney  for  her.  The  re- 
lationship of  debtor  and  creditor  doubtless  existed,  but,  in  addition  to 
that,  the  relationship  of  attorney  and  client  existed,  and  the  attorney 
cannot  escape  his  duty  or  avoid  his  liability  upon  the  theory  suggested. 

Section  528  of  the  Penal  Code  provides,  among  other  things,  as  fol- 
lows: 

**A  person  who,  with  the  intent  to  deprive  or  defraud  the  tme  owner  of  hlB 
property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the 
use  of  the  taker,  or  of  any  other  person,  either  ♦  ♦  ♦  (2)  having  in  his 
possession,  custody  or  control,  as  a  bailee,  servant,  attorney,  agent,  clerk, 
trustee  or  officer  of  any  person,  association,  or  corporation,  or  as  a  public 
officer,  or  as  a  person  authorized  by  agreement  or  by  competent  authority,  to 
hold  or  take  such  possession,  custody,  or  control,  any  money,  property,  evi- 
dence of  debt  or  contract,  article  of  value  of  any  nature,  or  thing  in  action  or 
possession,  appropriates  the  same  to  his  own  use,  or  that  of  any  other  person 
other  than  the  true  owner  or  person  entitled  to  the  benefit  thereof:  steals 
such  property,  and  is  guilty  of  larceny." 

It  is  quite  clear,  I  think,  that  if  it  appeared  that  the  defendant  check- 
ed out  the  balance  of  this  account,  and  used  it  in  the  payment  of  his 
individual  obligations,  he  would  be  guilty  of  a  violation  of  subdivision 
2  of  the  section  of  the  Penal  Code  herein  quoted.    The  serious  ques- 
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tion  arises  as  to  whether  the  people  have  sufficiently  shown  that  the 
defendant  has  appropriated  his  client's  share  of  this  money  to  his  own 
use.  His  intent  to  defraud  and  deprive  her  of  the  use  and  benefit  of 
the  property  is  clearly  established.  There  could  have  "been  no  other 
object  in  concealing  from  her  the  true  amount  he  received  in  settle- 
ment of  her  case.  The  client,  as  she  had  a  right  to  do,  relied  im- 
plicitly upon  the  representations  of  her  attorney  as  to  the  amount  of  the 
settlement.  \Vheaton  v.  Newcombe,  48  N.  Y.  Super.  Ct.  215.  It  is 
clear  that,  if  he  held  this  money  as  her  attorney,  and  refused  to  pay  it 
over  on  demand,  he  would  have  been  guilty  of  larceny,  even  though  it 
remained  in  the  bank  where  originally  deposited.  On  the  facts  here 
presented,  a  demand  therefor  by  the  client  upon  the  attorney,  and  re- 
fusal upon  his  part  to  pay,  would  have  completed  the  crime.  She  was 
deprived  of  making  a  demand  by  his  concealment  of  the  fact  that  he 
still  retained  some  of  her  money,  and  by  assuring  her  that  he  had  fully 
accounted.  The  money  was  deposited  to  his  individual  credit.  It  was, 
therefore,  the  same  as  if  in  his  custody.  If  at  the  time  of  the  settle- 
ment he  retained  $550  or  $350  of  his  client's  money  in  his  pocket,  and 
accounted  to  her  for  the  balance,  representing  that  he  had  accounted 
for  all  that  he  had  received,  I  think  it  quite  clear  that  the  retention 
in  his  possession  after  such  representation,  and  with  the  intent  clearly 
shown  by  such  representations  to  appropriate  the  balance  of  the  fund 
to  his  own  use,  would  constitute  an  appropriation  thereof,  without 
any  further  act,  and  render  him  guilty  of  larceny.  There  is  no  material 
difference  between  his  having  the  money  in  his  pocket  at  the  time  of  the 
settlement,  or  leaving  it  somewhere  else  with  the  same  intent,  or  leav- 
ing it  deposited  to  his  individual  credit  in  the  bank ;  checking  out  and 
accounting  to  his  client  for  only  part  of  her  share.  No  case  cited 
appears  to  be  directly  in  point  on  these  facts.  The  argument  in  the 
opinion  in  the  case  of  People  v.  Civille,  44  Hun,  497,  tends  in  the  direc- 
tion of  the  views  herein  expressed,  and  is  authority  for  a  broad  con- 
struction of  the  statute,  but  in  that  case  the  money  had  been  used 
by  the  agent  in  payment  of  his  own  obligations. 

The  many  other  questions  urged  upon  the  appeal  and  in  the  points 
have  been  considered,  but  we  are  of  opinion  that  there  was  no  error 
prejudicial  to  the  rights  of  the  defendant,  although  one  of  the  ques- 
tions presented  requires  consideration.  The  defendant  called  seven 
witnesses,  who  testified  to  his  previous  good  reputation  and  character. 
Before  the  court  charged  the  jury,  counsel  for  the  defendant  passed  up 
a  nimiber  of  requests  in  writing,  which  the  court,  before  delivering 
the  main  charge,  proceeded  to  read,  and  charged  or  declined.  The 
court  charged  the  twenty-eighth  request,  which  was  as  follows : 

"I  request  your  honor  to  charge  the  Jury  that  the  defendant  In  this  case 
has  Introduced  evidence  of  good  character,  and  that,  if  the  jury  believe  from 
the  evidence  introduced  that  the  defendant  is  a  man  of  good  character, 
it  may  of  itself  be  sufficient  to  raise  a  reasonable  doubt  as  to  his  guilt 
or  Innocence." 

The  twenty-ninth  request  was  as  follows : 

"I  request  your  honor  to  charge  the  jury  that  In  this  case  the  defendant 
has  introduced  evidence  of  good  character,  and  that  no  evidence  to  the  contrary 
has  been  introduced  by  the  people." 
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The  court,  after  reading  this  request,  said  to  the  jury  as  follows : 

"As  a  fact,  that  is  so.  The  people  did  not  introduce  any  evidence,  unless 
this  case  itself  is  evidence ;  there  was  none  introduced  by  the  people." 

The  court  also  charged  the  thirtieth  request  as  follows : 

••I  request  your  honor  to  charge  the  Jury  that  evidence  of  good  character 
is  not  only  of  value  In  doubtful  cases  but  also  when  the  testimony  tends  very 
strongly  to  establish  the  guilt  of  the  accused,  it  will  sometimes,  of  itself, 
create  a  reasonable  doubt,  when  without  it  none  would  exist" 

The  court  then  read  the  thirty-first  request  to  the  jury,  as  follows : 

**I  ask  your  honor  to  charge  the  Jury  that  the  character  of  the  accused 
may  be  such  as  to  create  a  reasonable  doubt  in  the  minds  of  the  Jury,  and 
lead  them  to  believe,  in  view  of  the  improbability  of  a  person  of  such  char- 
acter being  guilty,  that  the  other  evidence  is  false." 

And  then  said : 

''Except  as  I  have  already  charged  on  that  point,  I  decline  to  charge  that 
request,  and  I  will  give  you  an  exception." 

In  the  main  charge  subsequently  delivered  the  court  again  alluded 
to  the  character  evidence,  and  instructed  the  jury  as  follows: 

"Now,  I  come  to  another  phase  of  the  case,  as  to  which  I  h&ve  already 
charged,  but  which  1  will  embody  in  my  charge  again,  with  reference  to 
reputation.  Often  in  the  law,  as  well  as  among  lawyers,  reputation  and  char- 
acter are  confounded.  The  best  distinction  that  I  ^er  heard  is,  a  man's 
character  is  what  he  is  in  point  of  fact,  and  his  reputation  is  what  other  peo- 
ple think  he  is.  Tell  me  what  a  man  is  continually  thinking  about,  and  I 
will  tell  you  a  man's  character.  But  1  will  charge  it  in  both  ways,  both  as 
to  character  and  reputation,  because  he  has  introduced  evidence  as  to  both. 
I  think  that  some  of  the  witnesses  spoke  of  his  character  and  some  as  to  his 
reputation,  and  so  I  will  consider,  for  the  purpose  of  my  charge,  that  reputa- 
tion and  character  mean  the  same  thing.  Every  man  brought  to  this  bar 
is  presumed  to  have  a  reasonable  good  character.  He  starts  out  with  that 
presumption.  But  Juries  must  never  understand  that  r^utation  or  character 
justifies  the  commission  of  a  crime.  The  good  and  the  bad  must  obey  the 
law  Just  the  same.  But  evidence  of  good  character  and  good  reputation  is 
legal  evidence,  and  the  Ck>urt  of  Appeals  has  said,  and  I  so  charge  you,  that 
evidence  of  good  reputation  and  of  good  character  will,  of  itself,  sometimes 
create  a  reasonable  doubt  where  otherwise  there  would  be  none.  I  have 
already  charged  you  that,  I  think,  but  if  I  have  not,  I  charge  that  now." 

No  further  request  was  made  on  the  subject  of  the  character  evi- 
dence. It  is  to  be  borne  in  mind  that  the  request  on  this  subject  which 
the  court  declined  to  charge  further  than  as  already  charged  was  made 
and  declined  before  the  delivery  of  the  main  charge,  in  which  the  court 
subsequently  instructed  the  jury  quite  fully.  Upwards  of  60  requests 
in  writing  to  charge  were  presented  to  the  court.  Counsel  for  the 
defendant  should  have  embraced  in  one  request  all  the  instructions  that 
were  deemed  necessary  to  enable  the  jury  to  weigh  and  apply  the  char- 
acter evidence.  By  requesting  the  court  to  charge  on  this  subject 
piecemeal,  doubtless  the  court  was  misled  into  thinking  that  the  charge 
requested  was  merely  a  reiteration  of  what  had  been  already  charged. 
The  defendant  was  a  lawyer,  and  if  either  he  or  his  counsel  thought 
that  the  jury  would  not  understand  from  the  charge  as  made  that  they 
mi^ht  be  justified  by  the  evidence  as  to  previous  good  character  in  dis- 
believing or  treating  as  false  the  incriminating  evidence  against  him, 
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the  attention  of  the  court  should  have  been  pointedly  drawn  to  the 
omission  by  a  further  request  at  the  close  of  the  charge  in  chief. 

Trial  courts  should  always  be  careful  to  instruct  the  jury  in  criminal 
cases  where  evidence  of  previous  good  character  of  the  defendant  is 
presented,  either  literally  or  substantially,  according  to  the  rule  laid 
down  by  the  Court  of  Appeals  in  Remsen  v.  People,  43  N.  Y.  8.  That 
rule  has  been  often  reiterated  by  that  court  and  by  the  Appellate  Divi- 
sion. People  V.  Elliott,  163  N.  Y.  11,  67  N.  E.  1120;  People  v.  Bonier, 
179  N.  Y.  316,  72  N.  E.  226,  103  Am.  St.  Rep.  880;  People  v.  Childs, 
90  App.  Div.  58,  86  N.  Y.  Supp.  627.  In  the  case  at  bar,  however, 
although  the  court  did  not  specifically  draw  the  attention  of  the  jury 
to  the  point  that  evidence  of  good  character  may  alone  be  sufficient  to 
justify  the  jury  in  disbelieving  the  evidence  of  guilt  presented  by  the 
people,  yet  the  court  did  very  fully  instruct  the  jury,  both  in  answer 
to  requests  presented  by  the  defendant  and  in  the  charge,  that  the  evi- 
dence of  good  character  might  justify  them  in  entertaining  a  reasonable 
doubt  of  the  guilt  of  the  accused,  and  it  is  highly  improbable  that  the 
jury  would  not  understand  therefrom  that  such  evidence  of  good  char- 
acter might  warrant  them  in  disbelieving  the  incriminating  evidence. 
The  guilt  of  the  defendant,  as  we  interpret  the  law,  was  clearly  and 
satisfactorily  shown,  and  we  think  he  was  not  prejudiced  by  the  fail- 
ure of  the  court  to  further  instruct  the  jury  with  respect  to  the  weight 
that  might  be  given  to  the  evidence  of  previous  good  character. 

It  follows  that  the  judgment  should  be  affirmed.     All  concur. 


CZERMAK  et  al.  v.  WETZEL  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  Frauds,  Statute  of— Landlord  and  Tenant— Agreement  for  Lease— Re- 

scission. 

Where  defendants  orally  agreed  to  lease  certain  lodge  rooms  in  a  build- 
ing in  process  of  construction  to  plaintiffs  for  10  years,  with  an  unlimited 
right  to  assign  and  sublet,  defendant  was  entitled  to  recede  from  such 
oral  agreement  at  any  time  before  plaintiffs  took  possession  of  the 
property. 

2.  Sake— Bffect  of  Giving  Possession. 

Where  prior  to  plaintiffs  taking  possession  of  a  hall  they  knew  that  de- 
fendants had  received  from  an  alleged  prior  oral  agreement  to  gire  an 
unrestricted  lease  for  a  period  of  ten  years,  and  that  defendants  would 
then  only  give  a  restricted  lease  for  five  years,  plaintiffs  could  not  en- 
force specific  performance  of  such  alleged  oral  agreement  on  the  theory 
that  it  had  been  partially  performed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,  Cent  Dig.  Frauds,  Statute  of, 
1290.] 

Jenks  and  Hooker,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Suit  by  Louis  Czermak  and  others,  as  trustees  of  the  Knights  of 
Pythias,  against  Charles  A.  Wetzel  and  another.  From  a  judgment 
in  favor  of  plaintiffs,  defendants  appeal.     Reversed. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 
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Burton  C.  Meighan,  for  appellants. 
Jerome  A.  Peck,  for  respondents. 

GAYNOR,  J.  The  controlling  fact  is  not  disputed ;  it  is  proved  by 
the  plaintiffs  as  well  as  by  the  defendants,  and  contradicted  by  no  wit- 
ness. 

In  November,  1902,  the  representatives  of  the  plaintiflfs  made  an  oral 
arrangement  with  one  of  the  defendants  for  the  leasing  of  lodge  rooms 
in  a  building  which  the  defendants  starting  to  construct,  to  the 
lodge  of  the  Knights  of  Pythias  of  which  the  plaintiffs  are  the  trustees. 
The  complaint  says  such  oral  agreement  was  for  a  lease  for  10  years 
from  February  1st,  1903,  with  unlimited  right  to  assign  and  sublet. 
The  answer  says  it  was  for  6  years,  with  no  right  to  assign  or  sublet, 
except  to  a  sister  lodge  of  the  same  order,  i.  e.,  a  lodge  of  sisters  of 
the  Knights  of  Pythias,  as  the  evidence  explains  it. 

Now  the  undisputed  fact  is  that  the  defendants  denied  from  the  be- 
ginning that  the  oral  agreement  was  for  a  10  years  restricted  lease. 
The  parties  met  several  times  between  the  first  conversation  in  Novem- 
ber and  the  day  the  plaintiffs  moved  in,  April  16th,  1903,  and  this  was 
the  dispute  every  time,  and  the  defendants  refused  to  yield  their  under- 
standing of  what  the  oral  arrangement  was.  The  plaintiffs  even  em- 
ployed a  lawyer  to  demand  a  10  years  lease,  but  the  defendants  still 
stood  their  ground,  and  refused. 

In  this  situation,  i.  e.,  being  positively  told,  as  they  themselves  prove, 
that  they  could  only  have  a  five  years  lease,  with  a  restriction  against 
assigning  or  subletting,  the  plaintiffs  moved  in.  This  was  not  a  mov- 
ing in  under  an  oral  agreement  for  a  10  years  lease. 

They  afterwards  papered  the  walls  at  a  cost  of  $65,  carpeted  at  a 
cost  of  $197.76,  put  nosings  on  the  platform  at  a  cost  of  $21.50,  paid 
$146.05  for  labor  and  materials,  which  are  not  described  at  all,  and 
$56.50  for  settees,  a  total  of  $486.80. 

Now  they  bring  this  suit  for  specific  performance  of  the  alleged  oral 
agreement  for  a  10  years  lease  on  the  ground  that  the  said  expenditures 
were  made  under  the  faith  of  the  said  oral  agreement,  and  that  that 
gives  equity  jurisdiction  under  the  head  of  part  performance  and  the 
prevention  of  fraud. 

But  concededly  there  was  no  such  oral  agreement  when  the  plaintiffs 
moved  in.  On  the  contrary,  the  parties  were  in  dispute  as  to  what  the 
lease  should  be.  It  matters  not  whether  the  defendants  said  in  Novem- 
ber (which  they  deny)  that  they  would  give  a  10  years  lease  or  not 
If  they  did,  they  had  the  right  to  recede  from  it  before  the  plaintiffs 
moved  in,  and  say  they  would  only  give  a  6  years  lease,  for  the  oral 
agreement  was  void ;  and  without  dispute  they  did  say  they  would  not 
give  a  10  y«ars  lease,  but  only  a  6  years  lease,  and  stuck  to  it. 

The  court  could  not  base  a  finding  of  an  agreement  on  the  said  first 
conversation  or  conversations,  for  concededly  the  defendants  had  a 
right  to  recede  therefrom,  and  did  so,  if  it  be  assumed  that  the  plain- 
tiffs' version  therof,  and  not  the  defendants',  is  the  true  one,  and  that 
therefore  such  an  agreement  was  originally  made.  The  finding  of  fact 
that  the  plaintiffs  went  into  possession  under  the  agreement  .dleged  in 
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the  complaint  is  wholly  unsupported,  and  falls,  and  the  judgment  must 
fall  for  lack  of  its  support. 

Moreover,  the  fitting  up  done  by  the  plaintiffs  will  not  be  lost  to  them 
under  a  five  years'  lease,  and  the  element  of  fraud,  which  gives  jurisdic- 
tion  to  equity  in  cases  of  part  performance,  is  therefore  lacking.  The 
work  they  did  does  not  usually  last  for  more  than  five  years,  and  it  does 
not  appear  that  they  would  encounter  any  loss  thereof  by  taking  a 
5  years  lease. 

After  the  plaintiflFs  moved  in  the  dispute  was  continued,  and  there 
is  evidence  of  the  interviews  had,  which  it  is  claimed  goes  to  show  by 
admissions  what  the  original  arrangement  in  November  was.  But 
this  does  not  disturb  the  fact  that  whatever  the  November  arrange- 
ment was,  whatever  was  said  then,  the  defendants  immediately  there- 
after, and  all  the  time  up  to  the  moving  in,  asserted  that  they  would 
not  give  a  10  years  lease,  and  that  hence  the  moving  in  was  not  under 
an  oral  promise  of  a  10  years  lease. 

Finally,  there  is  no  evidence  that  the  defendants  ever  agreed  to  let 
without  restrictions  in  respect  of  assigfning  or  sub-letting. 

The  judgment  should  be  reversed. 

RICH  and  MILLER,  JJ.,  concur.  JENKS  and  HOOKER,  JJ., 
dissent. 

JENKS,  J.  I  dissent.  The  plaintiffs  assert  that  the  defendants 
verbally  agreed  to  execute  a  lease  of  premises  for  10  years  at  $250  a 
year,  without  restriction  for  subletting.  The  defendants  assert  that  the 
agreement  was  for  five  years,  with  a  restriction  for  limited  subletting. 
The  court  has  decided  for  the  plaintiffs,  and  decreed  a  specific  per- 
formance. The  agreement  was  made  in  November,  1903.  In  Decem- 
ber, 1902,  the  plaintiflFs  paid  a  deposit  of  $25  to  secure  the  rooms. 
Completion  of  the  building  was  delayed  by  labor  troubles,  but  in 
March,  1903,  the  plaintiffs  took  possession  of  the  premises.  Such 
occupancy  has  continued,  and  the  rental  has  been  paid  monthly.  After 
possession  the  plaintiffs  papered  the  rooms,  made  closets,  did  work  up- 
on platforms,  laid  a  carpet,  made,  cut,  and  fitted  to  the  rooms,  and 
otherwise  prepared  the  premises  for  its  purposes  at  an  outlay  of  $600 
or  $700.  There  is  no  dispute  that  there  was  a  contract,  and  the  court 
has  decided  that  it  called  for  a  lease  as  to  the  terms  asserted  by  the  plain- 
tiffs. I  think  that  the  evidence  justifies  the  decision,  and  that  it  is 
beyond  our  interference,  so  far  as  the  facts  are  concerned,  under  the 
rule  of  Lowery  v.  Erskine,  113  N.  Y.  52,  20  N.  E.  588 ;  Foster  v. 
Bookwalter,  152  N.  Y.  166,  46  N.  E.  299;  City  of  New  York  v. 
Herdje,  68  App.  Div.  370,  74  N.  Y.  Supp.  104,  and  like  cases.  Pos- 
session under  the  circumstances  indicates  the  requisite  intention  of  the 
plaintiffs  to  perform  a  contract  (Pomeroy's  Contracts,  Specific  Per- 
formance [2d  Ed.]  §  116),  and  in  consequence  of  the  finding  of  the 
court  now  confirmed  the  contract.  I  think  that  such  possession  is  such 
part  performance  as  to  eliminate  the  defendants'  plea  of  the  Statute 
of  Frauds.     Pomeroy,  supra  (section  115)  says: 

"Possession  alone  of  land,  under  a  verbal  contract,  when  delivered  to  the 
vendee  or  lessee,  or  taken  by  him  with  the  consent  of  the  vendor  or  lessor, 
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or  with  the  Imowledge  which  Implies  such  consent,  is  an  act  of  part  perform- 
ance which  takes  the  case  out  of  the  statute  of  frauds,  even  without  the 
additional  circumstances  of  the  payment  of  consideration  or  the  making  of 
improvements/' 

Story  in  his  Equity  Jurisprudence  (pages  76,  77,  79,  80,  vol.  2) 
says: 

"But  a  more  general  ground,  and  that  which  ought  to  be  the  governing  mle 
in  cases  of  this  sort,  is  that  nothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  fully  performed.  Thus,  for  instance,  if  upon  a  parol 
agreement  a  man  is  admitted  into  possession,  he  Is  made  a  trespasser,  and  is 
liable  to  answer  as  a  trespasser,  if  there  be  no  agreement  valid  in  equity  or 
law.  Now  for  the  purpose  of  defending  himself  against  a  charge  as  a  tres- 
passer, and  a  suit  to  account  for  the  profits  in  such  a  case,  the  evidence  of  a 
parol  agreement  would  seem  to  be  a^lssible  for  his  protection;  and,  if  ad- 
missible for  such  a  puri>ose,  there  seems  no  reason  why  it  should  not  be 
admissible  throughout  *  *  *  In  like  manner  the  mere  possession  of  the 
land  contracted  for  will  not  be  deemed  a  part  performance,  if  it  be  obtained 
wrongfully  by  the  vendee,  or  If  it  be  wholly  independent  of  the  contract. 
*  *  *  But  if  the  possession  be  delivered  and  obtained  solely  under  the 
contract,  or  if  in  case  of  a  tenancy  the  nature  of  the  holding  be  different  from 
the  original  tenancy,  as  by  the  payment  of  a  higher  rent,  or  by  other  un- 
equivocal circumstances  referable  solely  and  exclusively  to  the  contract,  there 
the  possession  may  take  the  case  out  of  the  statute." 

See,  too,  Beardsley  v.  Duntley,  69  N.  Y.  577;  Browne  on  Statute 
of  Frauds,  §  467. 

The  rule  is  well  settled  that  improvements  made  by  the  lessee  of 
a  kind  natural  to  the  existence  of  the  contract  for  a  lease,  made  on  the 
faith  of  it  and  subsequent  to  it,  may  establish  partial  performance 
of  the  contract.  Story's  Equity  Jurisprudence,  supra,  p.  80 ;  Pomeroy, 
supra,  §  126;  Browne  on  Statute  of  Frauds,  p.  690;  Mundy  v.  Jol- 
Hffe,  5  Myl.  &  Cr.  167;  Wendell  v.  Stone,  39  Hun,  382;  Sutherland 
V.  Briggs,  1  Hare,  26 ;  Gibbs  v.  J.  M.  Horton  Ice  Cream  Co.,  61  App. 
Div.  621,  71  N.  Y.  Supp.  193.  The  testimony  as  to  improvements 
in  this  case  is  open  to  the  criticism  that  it  nowhere  clearly  appears 
that  they  were  made  pursuant  to  any  agreement  for  the  lease,  or  that  the 
defendants  consented  to  them  or  had  knowledge  of  them,  save,  per- 
haps, the  platform.  Generally  speaking,  no  presumption  of  the  owner's 
consent  or  knowledge  arises  from  the  mere  fact  that  the  improvements 
were  made.  Pomeroy,  supra,  §  126.  In  this  case,  in  the  absence  of 
any  evidence  of  the  defendants'  nonconsent  or  igfnorance,  possibly  the 
character  and  condition  of  the  building,  the  nature  of  the  improvements, 
or  of  part  of  them,  and  the  general  loiowledge  of  the  defendants,  who 
appear  to  have  been  in  close  touch  with  the  premises,  may  be  suffi- 
cient to  raise  a  presumption  of  their  consent  or  knowledge  of  the 
improvements.  But,  in  any  event,  I  think  that  there  was  sufficient  evi- 
dence, aside  from  the  matter  of  improvements,  to  justify  the  decree. 
As  no  sound  reason  appears  why  we  should  disturb  the  discretion  of 
the  equity  court,  I  vote  that  the  judgment  be  affirmed,  with  costs. 
Dunckel  v.  Dunckel,  141  N.  Y.  428,  434,  36  N.  E.  406. 
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DATE  T.  NEW  YORK  GLUCOSE  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

liASTEB  AND  SbBVANT— INJTTBT  TO  SeBVANT— NbGLIGENOB  OF  FELLOW  SBBVAN1>* 

Incompetenot  OF  Fellow  Sbbvant— Bvidenoe. 

An  employ^  was  Injured  in  consequence  of  fellow  servants  pushing  a  car 
against  a  ladder  on  which  he  was  standing.  The  fellow  ser\'ants  were  un- 
able to  understand  English,  and  they  had  been  warned  by  the  use  of  the 
words  "stop,"  "lookout,"  etc,  but  they  did  not  heed  them.  They  could 
have  seen  the  ladder,  had  they  looked,  and  avoided  the  accident  Held, 
that  the  employer  was  not  negligent  in  employing  the  fellow  servants,  for 
he  could  not  anticipate  an  accident  from  a  cause  arising  from  their  failure 
to  understand  English. 

Rich,  J.,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Albert  Henry  Date  against  the  New  York  Glucose  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.     Judgment  and  order 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Frederick  Hulse,  for  appellant. 
Melville  J.  France,  for  respondent. 

GAYNOR,  J.  This  case  was  here  on  a  former  appeal  (104  App. 
Div.  207,  93  N.  Y.  Supp.  249).  The  plaintiff  worked  for  the  defendant 
in  its  glucose  factory  as  an  oiler  of  machinery.  He  set  up  a  ladder 
in  a  room  of  the  factory  to  oil  some  shafting  which  was  about  15  feet 
up  from  the  floor,  and  he  was  at  the  work  at  the  top  of  the  ladder. 
The  foot  of  it  was  on  a  two-rail  tramway  running  through  the  room 
and  over  which  a  platform  car  was  pushed  every  6  or  10  minutes  to 
carry  sugar  cakes.  Three  men  who  were  pushing  a  car  along  from  be- 
hind in  the  usual  way  pushed  it  against  the  plaintiff's  ladder  and  knock- 
ed it  down  and  hurt  him.  The  plaintiff  saw  them  coming  about  25 
feet  away  from  the  ladder  and  called  out  to  them  to  stop  but  they 
paid  no  heed.  Another  employe  saw  them  when  they  were  from  3 
to  6  feet  away  from  the  ladder  and  called  out  in  the  same  way  to  no 
effect.    The  car  entered  the  room  through  a  door  about  100  feet  away. 

I  do  not  see  how  the  judgment  can  l^  sustained.  The  plaintiff  was 
injured  by  the  negligence  of  his  fellow  servants.  The  only  negligence 
clainied  against  the  defendant  is  that  the  three  men  were  not  com- 
petent or  fit  servants  for  the  work  for  the  reason  that  they  were  foreign- 
ers unable  to  understand  any  English.  Even  so,  it  was  not  negligence, 
or  breach  of  duty  to  the  plaintiff,  for  the  defendant  to  employ  them  to 
do  such  simple  work  as  pushing  a  car.  They  could  see  and  hear,  and 
I  do  not  see  how  it  could  occur  to  any  one  that  the  fact  that  they  could 
not  understand  English  would  make  it  dangerous  to  others  for  them 
to  push  the  car  along  the  track  through  the  rooms.  If  they  had  under- 
stood all  languages  they  could  have  neglected,  just  as  they  did,  to  look 
ahead  along  each  side  of  their  loaded  car,  assuming  they  could  not  see 
the  plaintiff  or  his  ladder  by  looking  over  the  load,  which  it  does  not 
seem  could  have  been  the  case*    The  fact  that  they  did  not  know  the 
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meaning  of  the  words  "stop,"  "look  out/'  and  "ladder"  which  were 
called  out  to  them,  and  therefore  did  not  heed  them  and  stop,  majr 
or  may  not  have  caused  the  accident.  But  the  defendant  could  not  have^ 
anticipated  such  an  accident  from  such  a  cause;  and  that  is  the  test 
of  its  negligence  or  breach  of  duty  in  putting  them  at  such  work. 
The  judgment  and  order  should  be  reversed. 

J\idgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  th^ 
event    All  concur,  except  RICH,  J.,  who  dissents. 


DAVIS  V.  UEFLEX  CAMERA  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

Costs— AppKAir— Costs  to  Abide  E^vknt. 

Where  on  appeal  by  defendant  a  Judgment  for  plaintiff  was  revei^sed  an<l 
a  new  trial  ordered  with  "costs  to  abide  event"  and  plaintiff  was  success- 
ful on  the  second  trial,  he  was  entitled  to  haVe  the  costs  on  appeal  taxed, 
to  defendant 

[Ed.  Note.— For  cases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  8  ©38.] 

Appeal  from  Yonkers  City  Court. 

Action  by  Edward  P.  Davis  against  the  Reflex  Camera  Company^ 
From  an  order  retaxing  costs  on  a  judgment  by  striking  out  items  and 
reducing  the  judgment  accordingly,  plaintiflf  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS^ 
HOOKER,  and  GAYNOR,  JJ. 

John  H.  Ferguson,  for  appellant 
William  Riley,  for  respondent. 

JENKS,  J.  The  appeal  is  from  an  order  of  the  city  judge  of  Yonkers 
retaxing  costs  on  a  judgment  by  striking  out  certain  items  taxed  by  the 
clerk,  and  reducing  the  judgment  accordingly.  The  plaintiff  recovered 
a  judgment  upon  a  verdict.  Upon  defendant's  appeal  therefrom,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial  on  the 
minutes,  we  reversed  the  judgment  and  the  order,  and  ordered  a  new 
trial,  "costs  to  abide  event."  105  App.  Div.  96,  93  N.  Y.  Supp.  844. 
On  the  second  trial  the  plaintiff  again  recovered  a  judgment,  and 
thereupon  the  costs  now  objected  to  were  taxed.  The  appellant  does 
not  challenge  the  propriety  of  the  items,  but  contends  that  the  plain- 
tiff, being  unsuccessful  on  the  appeal,  is  not  entitled  to  tax  the  costs 
thereof  as  the  prevailing  party  upon  the  new  trial.  The  costs  were  "to 
abide  the  event,"  and  the  event  is  favorable  to  the  plaintiff;  that  is^ 
he  has  succeeded  in  the  trial,  for  there  is  in  the  eye  of  the  law  but  one 
trial  of  this  action,  namely,  that  which  has  terminated  in  favor  of  the 
plaintiff.  Benjamin  v.  Ver  Nooy,  168  N.  Y.  678,  at  page  583,  61  N. 
E.  971. 

We  are  of  opinion  that  the  taxation  by  the  clerk  was  correct.  Koon 
V.  Thurman,  2  Hill,  357 ;  First  N.  Bank  of  Meadville  v.  Fourth  N. 
Bank  of  New  York,  84  N.  Y.  469 ;  Franey  v.  Smith,  126  N.  Y.  658- 
660,  27  N.  E.  659.  There  is,  of  course,  a  distinction  between  an  award 
of  costs  in  the  terms  of  the  judgment  in  this  case  and  awards  of  "costs 
to  the  appellant  or  to  the  plaintiff  or  the  defendant  to  abide  the  event."' 

The  order  is  reversed,  witli  $10  costs  and  disbursements.   All  concur^ 
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BLOCK  V.  GALITZKA. 
(Supreme  €k>iirt,  Appellate  DiTlsion,  Second  Deparment    Jnly  24,  1906.) 

Frauds,  Statute  of^-Oeiginai.  Undertaking. 

Testimony  of  plaintiff,  a  subcontractor  under  one  who  had  contracted  to 
build  for  defendant,  that  Just  after  commencing  the  work  he  told  de- 
fendant that  he  did  not  feel  safe  in  regard  to  his  payments,  and  did  not 
care  to  go  on  with  the  work  without  an  understanding  that  defendant 
would  guaranty  his  payment,  and  defendant  replied,  "All  right ;  if  that  is 
the  case,  I  will  see  that  you  are  paid" ;  that  thereafter,  during  the  prog- 
ress of  the  work,  plaintiff  spoke  to  defendant  several  times  with  refer- 
ence to  payment  for  his  work,  and  defendant  said,  "Don't  fear ;  I  will  take 
care  of  you,"  and  "I  will  see  that  you  get  it,"  establishes  a  Talid  and 
enforceable  contract 

Gaynor,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Jacob  M.  Block  against  Herman  Galitzka.  From  a  judg- 
ment dismissing  the  complaint  on  the  merits,  after  a  trial  without  a 
jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Alvin  C.  Cass,  for  appellant. 
William  J.  McArthur,  for  respondent. 

RICH,  J.     No  opinion  was  written  by  the  trial  justice,  and  the  rec- 
ord does  not  disclose  the  ground  of  his  decision.     The  defendant  en- 
tered into  a  contract  with  one  or  more  contractors  for  the  erection  of 
one  or  more  buildings,  among  whom  was  one  Assip,  who  sublet  certain 
of  the  steelwork  to  one  HoflF ,  the  plaintiff's  assignor.    While  the  work 
was  in  progress — ^about  July  1,  1903 — ^before,  as  Hoff  says,  "hardly 
any"  of  the  work  had  been  done  or  materials  furnished,  Hoff  had  a 
onversation  with  defendant,  at  the  building  upon  which  he  was  work- 
ing, in  which  he  told  the  defendant  that  he  did  not  feel  safe  in  regard 
to  his  payments,  and  did  not  care  to  go  on  with  the  work  without  an 
imderstanding  that  he   (defendant)  would  guaranty  his  payment,  to 
-which  the  defendant  replied,  "All  right,  Mr.  Hoff;  if  that  is  the  case, 
I  will  see  that  you  are  paid."     Between  that  time  and  the  completion 
of  the  work,  on  September  17th,  Hoff  spoke  to  the  defendant  several 
tmts  with  reference  to  payment  for  his  work,  and  was  told,  "Don't 
fear,  Mr.  Hoff;  I  will  take  care  of  you,"  and  that  "he  will  see  that 
I  get  it."    This  agreement  and  conversation,  testified  to  by  Hoff,  were 
not  denied  or  in  any  manner  controverted  by  the  defendant,  wh6  was 
sworn  as  a  witness  in  his  own  behalf  upon  the  trial.     The  plaintiff 
completed  his  work  on  the  faith  of  this  agreement.     He  had  no  com- 
munication with  Assip,  did  no  work  for  him,  and  furnished  him  no 
materials  after  the  conversation  with  defendant  about  July  1st.    There 
was  a  balance  due  and  unpaid  Hoff  upon  his  contract  of  $271.05, 
which  he  subsequently  assigned  to  the  plaintiff,  who  brought  this  ac- 
tion to  recover  the  same  as  on  an  original  undertaking.     This  evi- 
dence, wholly  uncontradicted,  from  a  witness  in  no  wise  impeached, 
the  trial  court  was  not  at  liberty  to  disregard  (Littlefield  v.  Lawrence, 
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83  App.  Div.  327,  82  N.  Y.  Supp.  26),  and  it  established  a  valid  and 
enforceable  contract.  Mannetti  v.  Doegc,  48  App.  Div.  567,  62  N.  Y. 
Supp.  918,  and  authorities  therein  cited;  Breen  v.  Isaacs  (Sup.)  96  N. 
Y.  Supp.  741. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  die  event. 

HIRSCHBERG,  P.  J.,  and  HOOKER  and  MILLER,  JJ.,  con- 
cur. 

GAYNOR,  J.  (dissenting).  The  justice  gave  the  right  judgment,  it 
seems  to  me,  viz.,  for  defendant.  Assip  contracted  with  the  defend- 
ant, the  owner,  to  do  work  and  furnish  material  in  erecting  a  build- 
ing. Hoff  was  a  subcontractor  in  writing  to  Assip,  and  claimed  of 
the  defendant  $271.05,  the  unpaid  balance  of  his  contract  price  with 
Assip.  It  not  being  paid,  he  assigned  his  claim  to  the  plaintiff,  who 
brought  this  action  upon  it. 

The  facts  are  these:  Hoff  (plaintiff's  assignor)  entered  upon  his 
contract  with  Assip,  and  Assip  paid  him  $400  for  work  and  material 
on  the  contract — all  that  was  then  due.  Hoff  then  says  he  wanted  to 
feel  safe  that  he  would  be  paid  thereafter,  and  saw  the  defendant 
He  tells  what  the  defendant  said  to  him — that  he  would  see  that  he 
got  his  money — ^that  he  would  not  pay  it  to  Assip,  but  hold  it  back — 
that  he  would  take  care  of  it.  He  did  no  more  than  owners  do  every 
day,  viz.,  promise  to  take  care  of  subcontractors  by  holding  their 
money  from  the  contractor  until  he  pays  it.  It  will  not  do  to  pick  out 
one  sentence — all  must  be  taken.  And  the  defendant  kept  his  word. 
He  held  back  the  money  from  Assip,  and  with  the  latter's  consent  paid 
Hoff  $500,  leaving  the  balance  sued  for.  That  is  not  paid  because  a 
lien  has  been  filed  against  Assip  for  more  than  that  sum  and  more 
than  is  due  Assip.  When  the  plaintiff,  after  his  contract  was  finished, 
talked  to  the  defendant  of  filing  a  lien,  the  defendant  did  no  more 
than  renew  his  former  promise  to  hold  back  the  money. 

It  seems  to  me  the  justice  would  have  wronged  the  defendant  by 
giving  judgment  against  him. 


PEOPLE  V.  RAND. 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department    July  24,  1008.) 

INTOZIOATING  LiQUOBS— KEEPING  OPEN  ON  SUNDAT. 

Where  defendant's  saloon  was  open  on  Sunday,  and  he  and  his  bar- 
keeper were  both  there,  and  the  customer  came  in  and  bought  beer,  a 
conviction  was  justified,  though  defendant  did  not  personally  escort  the 
customer  into  the  barroom. 

[Ed.  Note.— For  cases  in  point,  see  vol.  29,  Cent.  Dig.  Intoxicating 
Liquors,  §  15a] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 
Adolph  Rand  was  convicted  of  keeping  his  saloon  open  on  Sunday, 
and  appeals.    Affirmed. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 
Moses  Weimann  (Louis  Malthaner,  on  the  brief),  for  appellant. 
Peter  P.  Smith,  for  the  People. 

HIRSCHBERG,  P.  J.  The  defendant  has  been  convicted  in  this 
case,  as  the  holder  of  a  liquor  tax  certificate,  for  admitting  to  the  room 
where  liquors  were  sold  persons  other  than  members  of  his  family  on 
Sunday.  The  evidence  is  amply  sufficient  to  justify  his  conviction,  but 
his  counsel  appears  to  think  that  because  he  did  not  personally  escort 
the  customer  into  the  barroom  he  did  not  admit  him  under  flie  law. 

This  contention,  of  course,  cannot  prevail.  The  place  was  open  on 
Sunday.  The  defendant  and  the  barkeeper  both  were  there.  The 
customer  came  in  and  bought  the  lager  beer,  and  the  defendant  conse- 
quently, in  the  legal  as  well  as  in  the  ordinary  sense,  admitted  him  to 
the  room. 

I  recommend  that  the  judgment  of  conviction  be  affirmed.  All  con- 
cur. 


NEW  YORK  CENT.  &  H.  R.  R.  CO.  ▼.  ERNST  et  aL 

(Supreme  Court,  Appellate  Dlvisiou,  Second  Department.    July  24,  1006.) 

EbaiTKNT  DoiiAin—RAiLBOADs— Terminal  Faoilities—Statutobt  Provisions. 
Railroad  Law,  Laws  1890,  p.  1084,  c.  565,  §  6,  as  amended  by  Laws 
1892,  p.  1384,  c.  676,  in  relation  to  condemnation  of  lands  by  a  railroad, 
and  requiring  the  filing  of  a  map  and  profile  of  route  adopted,  has  no 
application  to  proceeding  for  the  taking  of  additional  land  for  terminal 
facilities,  under  Laws  1890,  p.  1086,  c.  565,  8  7,  as  amended  by  Laws  1905,  p. 
2066,  c.  727,  when  the  railroad  does  not  seek  to  change  the  route  or  lay 
out  a  new  one. 

[Ed.  Note. — For  cases  in  point,  see  yol.  18,  Cent  Dig.  Eminent  Domain, 
I  500.] 

Appeal  from  Special  Term,  Westchester  County. 

Condemnation  proceedings  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  Maurice  L.  Ernst  and  others.  From 
an  order  denying  a  motion  to  dismiss  the  petition,  defendants  appeal. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH  and  MILLER,  JJ. 

Bernard  M.  L.  Ernst  (Oscar  Lowenstein  and  Melville  H.  Crane,  on 
the  brief),  for  appellants. 
George  C.  Andrews,  for  respondent 

MILLER,  J.  The  defendants  appeal  from  an  order  denying  their 
motion  to  dismiss  a  petition  in  condemnation  proceedings  on  the  ground 
of  a  failure  to  comply  with  the  provisions  of  section  6  of  the  railroad 
law  (Laws  1890,  p.  1084,  c.  666,  as  amended  by  Laws  1892,  p.  1384,  c. 
676),  requiring  the  filing  of  a  "map  and  profile  of  the  route  adopted" 
and  the  service  of  notice  therof  upon  the  occupants  of  land  proposed 
to  be  taken  16  days  before  the  institution  of  proceedings.    The  petition 
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contains  the  requisites  prescribed  by  section  3360  of  the  Code  of  Civil 
Procedure,  and  is  sufficient  unless  the  filing  of  the  map  and  profile  and 
the  giving  of  notice  thereof  were  necessary.  The  land  is  sought  for  the 
purpose  of  providing  additional  terminal  facilities  required  for  the 
electrical  operation  of  a  portion  of  the  respondent's  road,  and  it  undis- 
puted that  the  taking  of  additional  land  for  said  purpose  is  authorized 
by  section  7  of  the  railroad  law  (Laws  1890,  p.  1086,  c.  665,  as  amend- 
ed by  Laws  1906,  p.  2056,  c.  727),  and  the  sole  question  presented  here 
is  whether  the  requirements  of  said  section  6  apply  to  the  taking  of  ad- 
ditional land  authorized  by  said  section  7,  or  whether  said  requirements 
are  limited  to  the  original  laying  out  of  the  road  and  establishing  of 
the  route.  The  respondent  does  not  seek  to  change  its  present  route  or 
lay  out  a  new  one ;  it  simply  seeks  additional  accommodations  for  its  pres- 
ent line.  The  purpose  of  requiring  the  filing  of  a  map  and  profile  of  the 
proposed  route  and  notice  thereof  is  made  reasonably  clear  by  the  fur- 
ther provision  of  said  section  6  for  a  proceeding  to  be  instituted  by  the 
landowners  to  effect  an  alteration  of  the  proposed  route.  Such  reason 
cannot  apply  to  the  taking  of  additional  land  required  by  an  existing 
road,  unless  at  least  such  additional  taking  contemplates  a  change  or 
extension  of  an  existing  route ;  and  it  has  been  decided  that  a  taking  for 
said  latter  purpose  is  not  authorized  by  said  section  7.  See  Matter  of 
G.  &  J.  Ry.  Co.  V.  G.  &  S.  R.  R.  Co.,  172  N.  Y.  462,  66  N.  E.  278.  So 
far  as  the  question  now  presented  is  concerned,  said  section  6  is  a  virtual 
re-enactment  of  section  22,  c.  140,  p.  221,  Laws  1850.  Said  act  con- 
tained no  provision  for  the  acquisition  of  additional  land,  rendered  nec- 
essary by  increased  demands  after  the  original  laying  out  of  the  route, 
and  manifestly  the  provision  respecting  plan  and  profile  of  the  route 
could  only  have  referred  to  the  original  laying  out.  The  taking  of  ad- 
ditional land  was  first  authorized  by  the  amendment  of  section  21  of 
said  act,  made  by  chapter  237,  p.  441,  Laws  1869,  and,  so  far  as  perti- 
nent here,  said  section  7  of  the  present  law  is  a  virtual  re-enactment  of 
said  chapter  237,  p.  441,  Laws  1869.  It  was  squarely  held  in  two  cases 
that  the  provision  of  said  section  22,  c.  140,  p.  221,  Laws  1850,  respect- 
ing map  and  profile,  did  not  apply  to  the  taking  of  additional  land  au- 
thorized by  said  chapter  237,  p.  441,  Laws  1869 ;  Matter  of  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  4  Hun,  381 ;  Matter  of  S.  Brooklyn  R.  R.  &  T.  Co., 
50  Hun,  405,  2  N.  Y.  Supp.  613.  The  appellants  cite  Matter  of  R.  E- 
R.  Co.,  123  N.  Y.  351,  25  N.  E.  381,  and  Matter  of  G.  &  J.  Ry.  Co.  v. 
G.  &  S.  R.  R.  Co.,  75  App.  Div.  220,  78  N.  Y.  Supp.  24,  affirmed  172 
N.  Y.  462,  65  N.  E.  278 ;  but  in  the  first  case  the  petition  made  no  men- 
tion of  the  road  previously  built,  and  did  not  seek  in  any  way  to  con- 
nect the  proceeding  with  the  original  enterprise.  It  was  therefore 
treated  as  an  original  laying  out  of  a  route.  In  the  second  case  lands 
were  sought  for  a  proposed  extension,  which  the  court  held  was  not 
authorized  by  said  section  7. 

Our  conclusion  is  that  the  motion  was  properly  denied,  and  the  order 
should  be  affirmed,  with  $10  costs  and  cUsbursements.    All  concur. 
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PEOPLE  V.  WATERS  et  aL 
(Supreme  Ck>urt,  Appellate  Division,  Fourth  Department    Jaty  12,  1906.) 

L  TBiAir—lNSTBuonoNS— Exceptions. 

An  exception  to  a  charge  that  It  expressed  an  erroneous  idea,  while  not 
stating  the  same  in  actual  words,  and  also  'to  whatever  the  court  «ald 
on  the  subject,''  was  insufficient,  as  where  the  language  used  la  not  clear 
or  explicit  a  request  should  be  made  In  express  terms. 
2.  Food-^Skluno  RsnovATEn  Buttebt-Bbanding  Paokaos. 

Agricultural  Law,  Laws  1893,  p.  663,  c.  338,  §  27,  as  amended  bj  subse- 
quent acts,  and  providing  that  one  shall  not  sell  renovated  butter  unless 
the  package  containing  the  same  is  plainly  and  visibly  marked  with  the 
words  "renovated  butter,"  Is  not  complied  with  by  an  oral  statement  of 
the  seller  as  to  the  nature  of  the  butter  offered  for  sale. 

Spring  and  Kruse,  JJ.,  dielsentlng. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  the  people  against  William  B.  Waters  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.    Affirmed 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Julius  M.  Mayer  and  Joseph  S.  Rosalsky,  for  appellant 
Cregg,  Hayden  &  Cregg,  for  the  People. 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs.  The 
action  was  brought  to  recover  a  penalty  for  tiie  violation  of  section  27 
of  the  agricultural  law.  Chapter  338,  p.  663,  Laws  1893,  as  amended 
by  subsequent  acts.  The  complaint  originally  charged  the  sale  of 
"cooking  butter,"  but  on  the  trial  was  amended  so  as  to  charge  the  sale 
of  "renovated  butter/'  and  it  was  charged  there  were  no  marks  on  the 
package  or  wrapper  to  indicate  the  kind  of  butter  it  contained.  The 
material  sold  was  in  a  tub  in  a  cooler  in  defendants'  store.  The  tub 
had  upon  it  the  words  "Renovated  butter,"  but  there  was  dispute  in 
the  evidence  as  to  whether  these  words  were  plainly  visible  while  the 
tub  remained  in  the  cooler.  There  was  also  dispute  in  the  evidence 
as  to  whether  the  tub  was  removed  from  the  cooler  before  the  butter 
was  sold,  or  whether  before  the  sale  the  purchaser  saw  the  words  on 
the  tub,  or  was  told  that  the  material  oflfered  for  sale  was  "renovated 
butter."  These  disputed  questions  were  all  settled  by  the  jury  in  favor 
of  the  defendants,  and  unless  there  was  reversible  error  in  the  charge, 
the  verdict  would  seem  to  be  amply  sustained  by  the  evidence. 

People  v.  Mack,  97  App.  Div.  474,  89  N.  Y.  Supp.  1004,  decided  by 
this  court,  is  decisive  of  the  questions  involved  in  this  case.  It  will 
be  necessary  to  overrule  or  quite  strictly  distinguish  that  case  and  this 
in  order  to  reverse  this  judgment.  On  the  merits,  the  verdict  here  was 
right.  The  only  real  question  is  as  to  the  charge.  It  is  difficult  to 
find  any  real  reason  for  complaint  as  to  this.  The  trial  judge  was  not 
very  careful  in  the  use  of  his  language  at  one  place,  but  there  can  be 
little  doubt  that  he  was  trying  to  follow  the  rules  laid  down  in  People 
V.  Mack,  supra.  The  exception  to  the  charge  complained  of,  in  eflfect, 
that  "if  an  oral  warning  was  given  by  the  storekeeper  to  the  purchaser 
that  the  aritcle  sold  was  'renovated  butter,'  that  warning  was  in  itself 
a  sufficient  compliance  with  the  statute,"  was  not  well  taken.  No  such 
100  N.Y.S.— 12 
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language  as  this  was  used.  It  is  claimed  the  idea  was  expressed,  if  not 
in  this  language,  and  the  exception  was  also  "to  whatever  the  court 
said  on  that  subject."  This  will  hardly  do.  If  the  judge's  language 
was  not  clear  or  explicit,  a  request  should  have  beai  made  in  express 
terms.  A  judge  cannot  be  expected  to  recollect  the  precise  words  or 
language  used  by  him  in  an  unwritten  diarge.  We  do  not  assent  to 
the  proposition  that  any  oral  statement  as  to  the  nature  of  the  material 
offered  for  sale  constitutes  a  compliance  with,  or  excuse  for  noncom- 

Eliance  with,  the  statute,  and  if  any  language  in  the  opinion  of  the  court 
1  People  V.  Mack  seems  so  to  imply,  we  are  not  disposed  to  follow  the 
lame.  In  this  case  the  judge  charged  the  law  quite  clearly  to  the  con- 
trary in  some  parts  of  his  charge.  Only  at  one  place  did  he  seem  to 
be  wanting  in  clearness,  and  we  think  the  jury  could  hardly  be  misled 
by  such  language,  and  the  counsel  did  not  properly  call  attention  there- 
to, and  ask  to  have  the  real  idea  of  the  judge  explicitly  and  dearly  stated. 

NASH,  J.,  concurs.  McLENNAN,  P.  J.,  concurs  in  result. 
SPRING  and  KRUSE,  JJ.,  dissent 

SPRING,  J.  (dissenting).  I  think  the  judgment  should  be  re- 
versed. There  was  a  conflict  in  the  evidence  as  to  whether  the  defend- 
ants informed  the  agents  of  the  state  that  the  butter  sold  was  renovated 
butter,  and,  as  said  in  the  prevailing  opinion,  that  question  of  fact  has 
been  determined  in  favor  of  the  defendants.  The  trouble  is,  in  my 
judgment,  the  case  was  submitted  to  the  jury  on  a  wrong  theory,  and 
the  effect  of  that  submission  was  to  emasculate  the  statute.  After  tell- 
ing the  jury  the  words  must  be  on  the  tub,  so  that  they  can  be  "plainly 
seen  by  the  purchaser,'*  he  continues  "or,  in  default  of  that,  a  statement 
must  be  made  by  the  seller  to  the  purchaser  prior  to  the  purchase  that 
the  material  which  is  being  sold  is  renovated  butter/'    Again  he  states: 

'*The  courts  seem  to  hold  that,  even  if  the  express  provisions  of  the  statute 
are  not  complied  with,  yet  if  equivalent  precautions  are  taken  by  the  sttwe- 
keeper,  so  that  the  purchaser  may  not  be  deceived,  then  the  statute  is  sab- 
stantially  complied  with.  So  in  this  case  the  question  for  you  to  determine  is 
whether  or  not  the  defendants  so  acted  as  to  render  imposition  upon  the  par- 
chaser  impossible.** 

And  further  along: 

"Were  statements  made  to  the  purchaser  before  the  sale  so  that  the  pur- 
chaser could  not  be  deceived  as  to  what  he  was  buying?  Was  he  told  be- 
fore the  sale  that  what  he  did  purchase  was  renovated  butter?  In  short,  was 
deception  of  any  kind  as  to  the  material  which  was  being  sold  to  the  pur- 
chaser attempted  or  accomplished?" 

And  nearly  at  the  close  of  the  charge  the  court  stated: 

"That  is  a  question  of  fact  for  you  to  determine ;  whether  a  deception  was 
accomplished,  so  that  the  men  going  to  this  store  bought  this  butter  not  know- 
ing and  not  being  told  that  it  was  renovated  butter,  and  without  such  a  mark 
being  upon  the  tub  as  in  the  absence  of  oral  warning  would  have  given  him 
that  information." 

The  effect  of  this  charge  was  to  inform  the  jury  that  if  the  defend- 
ants told  the  purchaser  that  this  was  in  fact  renovated  butter  tihey  were 
absolved,  even  though  there  had  been  no  compliance  with  the  statute 
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at  all  in  placing  upon  the  tub  the  words  of  the  statute.  If  this  rule  is 
to  obtain,  then  in  every  instance  the  seller  of  process  butter  will  claim 
that  he  told  the  purchaser  the  kind  of  butter  that  was  being  sold,  and 
there  will  be  no  marking  of  the  packages  at  all.  This  wholesome  re- 
quirement of  marking  the  tub  or  package  will  be  done  away  with,  and 
tiie  purpose  of  the  statute  effectually  destroyed.  An  honest  dealer  will 
not  find  it  irksome  or  onerous  to  mark  his  tub  or  package  of  renovated 
butter  in  accordance  with  the  statute.  We  arc  not  called  upon  to  im- 
pair the  force  of  the  law  to  shield  the  tricky  or  dishonest  vendor  of 
this  substitute  for  genuine  butter. 

The  plaintiff's  counsel  excepted  to  the  statement  of  the  court  "that 
if  an  oral  warning  was  given  by  the  storekeeper  to  the  purchaser  that 
the  article  sold  was  renovated  butter,  that  warning  was,  in  itself,  a 
suflScient  compliance  with  the  statute,  and  to  whatever  the  court  said 
on  that  subject."  I  think  this  exception  was  sufficiently  explicit,  be- 
cause the  whole  scope  of  the  charge  had  been  that  an  oral  warning  was 
sufficient,  connected  with  the  statement  that  the  statute  was  designed 
to  prevent  imposition  or  fraud.  That  was  the  purpose  of  the  statute, 
but  the  method  of  accomplishing  that  purpose,  prescribed  by  the  stat- 
ute itself,  is  by  marking  the  tub  or  package  plainly  and  visibly  to  the 
purchaser  with  the  words  "Renovated  Butter." 

I  think  the  case  of  People  v.  Mack,  97  App.  Div.  474,  89  N.  Y.  Supp. 
1004,  was  properly  decided,  although  some  statements  made  in  the 
opinion  not  necessary  to  the  decision  I  do  not  assent  to.* 

KRUSE,  J.,  concurs. 

(49  Misc.  Rep.  667.) 

In  re  SMITH. 

(Supreme  Court,  Special  Term,  Onondaga  CJounty.    February,  1906.) 

!•  Towns— SuPKBYisoBS—HoLDiwa  Ovkb— Appointment. 

Where  a  candidate  receiving  the  majority  of  the  votes  cast  at  an  elec- 
tion for  a  supervisor  of  a  town  is  ineligible,  and  the  former  supervisor 
holds  over,  the  office  is  vacant  for  the  purpose  of  choosing  a  successor, 
and  on  meeting  by  the  town  board  to  fill  the  vacancy,  under  Laws  1890, 
c.  569.  as  amended  by  Laws  1893,  p.  789,  c.  887,  §  234,  the  supepvisor  holding 
over  has  no  voice  In  the  action  of  the  town  board  in  making  such  ap- 
pointment 

2.  OFnOEBS— RiOHTS  TO  OFFICE. 

Where  a  supervisor  brings,  under  CJode  Civ.  Proc.  |  2471a,  a  proceeding 
to  obtain  possession  of  the  books  and  papers  pertaining  to  the  office,  where 
the  facts  are  undisputed,  the  rights  of  the  parties  to  the  office  can  be 
determined. 

Application  of  Ambrose  E.  Smith  for  an  order  directing  Sidney  H. 
Cook  to  show  cause  why  he  could  not  deliver  certain  papers  to  the  ap- 
plicant, supervisor  of  tihe  town  of  Camillus.    Order  granted, 

George  H.  Bond,  for  the  motion. 
Thomas  Woods,  opposed. 

SCRIPTURE,  J.  This  is  an  application  made  on  behalf  of  Ambrose 
E.  Smith,  under  section  2471a  of  the  Code  of  Civil  Procedure,  to  obtain 
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possession  of  the  books  and  papers  pertaining  to  the  office  of  super- 
visor of  the  town  of  Camillus.  The  facts,  as  appears  by  the  papers, 
are  as  follows:  On  November  7,  1905,  Sidney  H.  Cook  was  the 
Democratic  candidate  for  the  office  of  supervisor  of  the  town  of  Camil- 
lus, and  Ambrose  E.  Smith,  the  moving  party  herein,  was  the  Repub- 
lican candidate  for  such  office.  At  said  time  Sidney  H.  Cook  was  the 
acting  supervisor  of  the  town  of  Camillus,  having  been  elected  to  said 
office  on  November  7, 1903,  having  qualified  and  entered  upon  the  duties 
of  his  office  on  January  1,  1904.  The  names  of  both  Cook  and  Smith 
appeared  on  the  respective  ballots  of  their  respective  parties,  and  were 
each  voted  for  by  the  electors  of  the  town.  Thereafter,  and  on  De- 
cember 1,  1905,  the  board  of  county  canvassers  of  Onondaga  county  is- 
sued to  said  Smith  a  certificate  of  election,  it  appearing  by  a  recanvass 
of  the  vote  that  Smith  had  received  a  majority  of  17  votes  over  his 
opponent.  Cook.  Said  Smith  did  not  attempt  to  qualify  for  the  office 
of  supervisor  under  his  certificate  of  election.  At  the  time  of  the  elec- 
tion of  Smith  to  the  office  of  supervisor,  he  was  ineligible  to  hold  the 
office  of  supervisor,  being  a  trustee  of  school  district  No.  9  of  the  town 
of  Camillus.  Qualification  of  town  officers  (Town  Law,  Laws  1890, 
p.  1219,  c.  669,  §  50)  interpreted.  People  v.  Purdy,  164  N.  Y.  439,  48 
N.  E.  821,  61  Am.  St.  Rep.  624.  Smith  had  resigned  as  school  trus- 
tee before  he  applied  for  appointment  as  supervisor.  Cook  continued 
in  office  as  supervisor  of  the  town  of  Camillus  and  as  a  member  of  the 
town  board,  performing  all  the  functions  of  his  office,  and  voted  with 
the  town  board  on  all  matters  coming  before  said  town  board.  On  the 
1st  day  of  January,  1906,  the  town  board  consisted  of  the  following 
members:  Sidney  H.  Cook,  supervisor;  Earl  E.  Ellis,  town  clerk; 
Edwin  Sebring,  justice  of  the  peace;  Henry  M.  LcRoy,  justice  of  the 
peace;  Denton  E.  Bingham,  justice  of  the  peace;  and  Alonson  Good- 
fellow,  justice  of  the  peace.  On  or  about  January  6,  1906,  at  a  meet- 
ing of  the  town  board  of  the  town  of  Camillus,  Sebring,  LeRoy,  and 
Goodfellow,  justices  of  the  peace  of  said  town,  attempted  to  appoint 
said  Smith  to  the  office  of  supervisor  of  the  town  of  Camillus,  claim- 
ing a  vacancy  in  said  office.  Thereafter,  and  on  or  about  January  6, 
1906,  Smith  filed  his  written  conditional  resignation  from  said  office, 
which  is  as  follows: 

"To  the  Honorable  Town  Board  of  Camillus:  I  hereby  resign,  give  np, 
and  surrender  «!!  right  and  title  to  the  office  of  supervisor  of  the  town  of 
Camillus,  unless  my  election  to  the  office  has  been  decided  null  and  void 
by  some  authorized  court,  in  which  case  I  have  nothing  to  resign. 

"Ambrose  E.  Smith. 

"Camillus,  N.  Y..  January  6,  1906." 

Thereafter,  and  on  or  about  January  18,  1906,  said  justices  again 
attempted  to  appoint  Smith. 

"Proceedings  of  the  Town  Board. 

"Camillus,  N.  T.,  February  8rd,  1906. 

"Special  meeting  of  the  town  board  held  at  the  office  of  the  town  clerk  in 
the  town  hall  at  11  o'clock,  A.  M.,  a  copy  of  which  call  is  hereby  attached. 

"  'Notice  is  hereby  given  that  there  will  be  a  special  meeting  of  the  town 
board  of  the  town  of  Camillus  in  the  town  clerk's  office  at  the  town  hall 
In  said  town,  on  Saturday,  February  3,  1906,  at  11  o'clock,  A*  M^  for  the 
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purpose  of  transacting  any  and  all  business  the  subject-matter  of  which  is 
within  the  jurisdiction  of  said  board. 
"  •Dated  CamiUus.  N.  Y.,  this  27th  day  of  January,  1906. 

"*Earl  B.  Ellis.  Town  Clerk.' 

**The  board  met  pursuant  to  above  call.  Board  was  called  to  order  by 
the  supervisor,  Sidney  H.  CJook,  those  being  present  were  as  follows :  Sidney 
H.  CkK>k,  supervisor ;  Earl  B.  Ellis,  town  clerk ;  Erwin  Sebring,  justice  of  the 
peace;  Henry  M.  LeRoy,  justice  of  the  peace;  Denton  B.  Bingham,  justice 
of  the  peace;  Alonson  Goodfellow,  justice  of  the  peace. 

"Mr.  Sebring  offered  the  following  resolution:  Resolved,  that  this  board 
now  consider  the  question  of  a  vacancy  in  the  office  of  supervisor  of  the 
town  of  Camillus,  and  fill  such  vacancy,  if  any,  and  to  consider  the  approval 
of  the  undertaking  of  the  person  appointed  to  fill  such  vacancy'  The  roll 
was  called,  and  the  following-named  persons  voted  *Yes' :  Cook.  Sebring,  Le- 
Roy, Bingham,  Goodfellow,  Ellis;  total,  six.  Chair  declared  the  motion 
carried. 

"Mr.  LeRoy  offered  the  following  resolution:  'Resolved,  that  Ambrose  E. 
Smith  be  appointed  supervisor  for  the  town  of  Camillus,  to  fill  the  vacancy 
caused  by  the  expiration  of  the  term  of  Sidney  H.  Cook,  to  serve  until  the 
next  biennial  town  meeting,  and  thereafter  until  a  successor  shall  have  been 
chosen  and  qualified  In  his  place ;  and  further  that  the  name  of  each  member 
of  the  town  board  be  called,  and  his  vote  recorded  by  the  clerk.'  Mr. 
Bingham  then  moved  that  the  name  of  James  O.  Bennett  be  placed  in  nomina- 
tion to  fill  the  vacancy,  if  any  existed  in  the  office  of  supervisor.  Motion 
was  then  made  that  we  proceed  to  ballot  upon  the  names  of  the  two  candidates 
thus  placed  in  nomination.  Carried  unanimously.  Clerk  proceeded  to  call 
the  roll.  When  the  name  of  Sidney  H.  Cook  was  called,  the  following  ob- 
jection was  made  by  Mr.  Sebring :  'Objection  Is  made  to  Sidney  H.  Cook  vot- 
ing upon  the  resolution  to  appoint  a  successor  to  him  to  fill  the  vacancy  in 
the  office  of  supervisor  of  this  town,  upon  the  ground  that  for  the  purpose  of 
choosing  a  successor  to  him  the  office  of  supervisor  is  deemed  vacant,  and 
therefore  he  has  no  power  to  vote  on  this  question.'  Objection  was  overruled, 
and  the  clerk  proceeded  to  call  the  roll,  with  the  following  result:  Sidney 
H.  Cook  voted  for  James  O.  Bennett ;  Bingham  voted  for  James  O.  Bennett ; 
Ellis  voted  for  James  O.  Bennett;  Sebring  voted  for  Ambrose  E.  Smith; 
Goodfellow  voted  for  Ambrose  E.  Smith.  At  the  close  of 'the  ballot  objection 
was  renewed  to  the  result  on  account  of  Mr.  Cook's  having, voted,  for  the 
same  reason  as  heretofore  given.  The  chair  announced  that  the  result  of  the 
ballot  was  three  votes  for  James  O.  Bennett  and  three  votes  for  Ambrose  E. 
Smith,  there  being  no  choice.  Motion  made  by  Mr.  Sebring  that  a  re- 
cess of  ten  minutes  be  taken.  Carried  unanlroonsly.  At  the  expiration  of 
ten  minutes,  the  board  was  again  called  to  order  by  Mr.  Cook,  and  the  follow- 
ing named  papers  were  handed  to  the  clerk  for  filing  tn  the  town  clerk's 
office:  An  oath  of  office,  signed  by  Ambrose  B.  Smith  for  supervisor,  and  a 
bond  executed  by  Mr.  Smith  as  principal,  with  John  S.  Munroe  and  Ida  Smith 
as  sureties. 

"Mr.  Sebring  offered  the  following  resolution:  'Resolved  that  the  bond  of 
Ambrose  B.  Smith,  as  supervisor,  heretofore  submitted  to  this  board  for 
approval,  be,  and  the  same  Is  hereby,  approved  as  to  its  form  and  manner 
of  execution  and  the  sufficiency  of  the  sureties  therein.  And  be  it  further 
resolved  that  a  certified  copy  of  this  resolution  be  attached  to  said  bond  by 
the  consent  of  this  board.'  Clerk  commenced  the  roll  call,  and  when  the 
name  of  Sidney  H.  Cook  was  called  objection  was  made  to  the  vote  of  Sidney 
H.  Cook  for  the  purpose  to  approve  of  the  bond  of  his  successor  on  the 
ground  he  Is  no  longer  supervisor,  and  that  the  office  of  supervisor  Is  deemed 
vacant  for  the  purpose  of  approving  the  bond  of  Mr.  Cook's  successor; 
therefore  he  has  no  power  to  vote.  Objection  overruled;  clerk  continued 
the  roll  call,  which  was  as  follows:  For  the  resolution,  Sebring,  LeRoy, 
Goodfellow ;  total,  three.  Against  the  resolution,  Cook,  Bingham,  Ellis ;  total, 
three.  Before  the  declaring  of  the  result,  objection  was  again  made  to  the 
declaration  of  the  result,  for  reasons  heretofore  given  to  Mr.  Cook  voting. 
Chair  decided  the  resolution  lost    A  recess  of  three  minutes  was  then  taken. 
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during  which  time  the  bond  of  Mr.  Smith  was  signed  and  approved  by  Messrs. 
Sebring,  LeRoy,  and  Goodfellow.  Board  again  called  to  order  l^  the  chair- 
man. Objection  was  again  made  to  Mr.  Cools  voting  on  any  proposition. 
Motion  made  and  carried  that  the  clerk  furnish  a  certified  copy  of  these 
minutes  to  Mr.  Ck)ok  and  to  Mr  Smith.  The  minutes  were  read  and  approved, 
and  upon  motion  the  board  adjourned.  Barl  B.  Ellis,  Town  Clerk." 

In  a  statutory  proceeding  of  this  kind  to  enforce  the  delivery  of 
books  and  papers,  the  title  to  an  office  cannot  be  regularly  tried  or  de- 
cided ;  but  the  present  case  falls  within  the  exception  noted  in  Matter 
of  Sells,  15  App.  Div.  571,  44  N.  Y.  Supp.  570,  and,  as  the  facts  are  un- 
disputed, the  rights  of  the  parties  can  properly  be  determined,  as  was 
done  in  Matter  of  Brenner,  170  N.  Y.  185,  193,  63  N.  E.  133. 

It  will  be  useful,  in  the  consideration  of  the  question  before  us,  to 
examine  all  the  statutes  relating  to  the  power  of  the  town  board  as  to 
appointments,  and  the  effect  of  the  public  officers  law  as  to  the  rights 
of  an  officer  holding  over.  When  a  vacancy  exists  in  the  office  of  su- 
pervisor, the  filling  of  the  same  is  vested  in  the  town  board.  Town 
Law,  Laws  1890,  c.  669,  §  234,  added  by  chapter  387,  p.  789,  Laws 
1893,  expressly  provides  that,  in  case  any  town  officer  shall  fail  to  file 
the  oath  of  office  and  bond  within  the  time  required  by  law,  "a  vacan- 
cy shall  thereupon  be  created,  which  shall  be  filled  by  appointment  in 
the  manner  prescribed  by  this  article";  and  section  232,  as  amended  by 
the  same  law  (chapter  387,  p.  788,  of  the  Laws  of  1893,  and  section 
65,  as  amended  by  chapter  481,  p.  618,  of  the  Laws  of  1897),  provide 
that  any  vacancy  in  a  town  office  may  be  filled  by  appointment.  The 
town  law  provides  as  follows: 

"Sec  84.  Delivery  of  books  and  papers  by  outgoing  officer  to  his  successor. — 
Whenever  the  term  of  office  of  any  supervisor,  town  clerk,  commissioner 
of  highways  or  overseer  of  the  poor  shall  expire,  or  when  either  of  such 
officers  shall  resign,  and  another  person  shall  be  elected  or  appointed  to  the 
office,  the  successor  person  shall  be  elected  or  appointed  to  the  office,  the 
succeeding  officer  shall,  Immediately  after  he  shall  have  entered  on  the  duties 
of  his  office,  demand  of  his  predecessor  all  the  records,  books  and  papers 
under  his  control  belonging  to  such  office.  Every  person  so  going  out  of  office, 
whenever  so  required,  shall  deliver  upon  oath  to  his  successor  all  the  reoords, 
books,  and  papers  in  his  possession  or  under  his  control  belonging  to  the 
office  held  by  him,  which  oath  may  be  administered  by  the  officer  to  whom 
such  delivery  shall  be  made,  and  shall,  at  the  same  time  pay  over  to  his  suc- 
cessor the  moneys  belonging  to  the  town  remaining  in  his  hands,  *  •  * 
[provides  a  penalty,  etc.],  and  officers  entitled  to  demand  such  records 
*  *  *  may  compel  the  delivery  thereof  in  the  manner  prescribed  l^  law.** 
Laws  1890,  p.  1223,  c  669. 

The  manner  "prescribed  by  law"  is  provided  by  section  2471a,  above, 
which  is  substantially  the  same  as  the  former  provisions  of  the  Revised 
Statutes  upon  the  subject.  1  Rev.  St  (1st  Ed.)  p.  125,  pt.  1,  c.  6,  tit 
6,  §  51. 

In  Adee  v.  Amow,  91  Hun,  331,  36  N.  Y.  Supp.  1020,  the  court 
says :  "In  the  Constitution  of  the  towns  of  this  state  many  old  things 
have  passed  away."  By  a  recent  statute  of  the  state  the  governing 
board  of  a  town  is  the  town  board.  Laws  of  1892,  p.  1732,  c  685,  §  L 
And  the  supervisor,  town  clerk,  and  the  justices  of  the  peace,  or  any 
two  of  such  justices,  constitute  the  town  board  of  each  town.  Laws 
1890,  p.  1233,  c  669,  §  160,  etc. 
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"Sea  65  [p.  1222.]  Filling  of  vacancies. — When  a  vacancy  shall  occur  or 
exist  in  any  town  office,  the  town  board  or  a  majority  of  them  may,  by  an 
instrament  under  their  hands  and  seals,  appoint  a  suitable  person  to  fill  the 
Tacancy,  and  the  person  appointed,  except  justices  of  the  peace^  shall  hold 
the  office  until  the  next  biennial  town  meeting,  etc" 

From  the  above  it  will  be  observed  that  the  town  board  is  composed 
of  six  members,  and  that  the  supervisor,  town  clerk,  and  two  justices 
of  the  peace,  making  four  in  number,  may  act,  or  the  four  justices  may 
act. 

It  is  provided,  however,  by  section  64  of  the  town  law: 

"Any  three  justices  of  the  peace  of  a  town  may,  for  sufficient  cause  shown 
to  them  accept  the  resignation  of  any  town  officer  of  their  town,"  etc. 

Section  5,  c  681,  p.  1667,  Laws  of  1892  (Public  Officers  Law),  pro- 
vides : 

"Sec.  5.  Holding  over  after  expiration  of  term. — Every  officer  except  a 
judicial  officer,  a  notary  public,  a  commissioner  of  deeds  and  an  officer  whose 
term  is  fixed  by  the  Constitution,  having  duly  entered  on  the  duties  of  his  office, 
shall,  unless  the  office  shall  terminate  or  be  abolished,  hold  over  and  continue  to 
discharge  the  duties  of  his  office,  after  the  expiration  of  the  term  for  which 
he  shall  have  been  chosen,  until  his  successor  shall  be  chosen  and  qualified; 
but  after  the  expiration  of  such  term,  the  office  shall  be  deemed  vacant  for 
the  purpose  of  choosing  his  successor.  An  officer  so  holding  over  for  one  or 
more  entire  terms,  shall,  for  the  purpose  of  choosing  his  successor,  be  re- 
garded as  having  been  newly  chosen  for  such  term.  An  appointment  for  a 
term  shortened  by  reason  of  a  predecessor  holding  over,  shall  be  for  the 
residue  of  the  time  only." 

In  the  Matter  of  Bradley,  141  N.  Y.  627,  530,  36  N.  E.  698,  699, 
Gray,  J.,  writing  for  the  court,  says: 

"All  the  petitioner  was  required  to  establish  was  the  fact  of  his  election, 
as  evidenced  by  the  proper  certificate,  and  that  he  had  duly  qualified.  The 
incumbent  of  the  office,  whose  term  had  expired,  cannot  go  into  questions 
underlying  the  petitioner's  election,  and  which  he  may  allege  as  invalidating  it 
For  such  purpose,  the  proceeding  must  be  direct  The  objection  that  the 
petitioner  has  not  qualified  is  untenable.  It  is  conceded  that  he  had  taken 
and  filed  his  oath  of  office ;  but  his  predecessor  in  oi&ce  claims,  under  his  con- 
struction of  the  statutes,  that  it  was  necessary  that  the  undertaking  of  the 
supervisor  elect  should  be  approved  at  the  meeting  of  the  town  board  at 
which  he  was  present  or  of  which  he  had  notice.  He  argues  that  he  re- 
mained a  member  of  the  board  until  the  undertaking  of  his  successor  was 
approved.  We  cannot  so  read  the  provisions  of  chapter  668,  p.  1211,  Laws 
1890." 

In  People  ex  rel.  Lovett  v.  Randall,  151  N.  Y.  497,  601,  46  N.  E. 
841,  842,  O'Brien,  J.,  writing  the  opinion  of  the  court,  says : 

"(3)  But  by  section  5  of  article  1  of  the  Public  Officers  Law  (chapter  681,  p. 
1657,  Laws  1892),  while  the  defendant  was  expressly  authorized  to  hold  over 
and  continue  to  discharge  the  duties  of  the  office  until  his  successor  was 
chosen,  it  was  also  provided  that  after  the  expiration  of  the  term,  the  office 
should  be  deemed  vacant  for  the  purpose  of  choosing  his  successor ;  so  that 
whether  the  term  was  one  or  two  years,  the  office  was  vacant  in  March, 
1895,  for  all  the  purposes  of  an  election,  and  it  was  competent  for  the  electors 
to  vote  for  and  elect  the  relator  to  the  office  as  they  did.  The  term  for  which 
the  defendant  had  been  elected  had  expired,  and  though  he  was  still  in  lawful 
possession  of  the  office,  holding  over,  the  statute  contemplates  the  right  on 
the  part  of  the  electors  to  make  the  choice  of  his  successor.  In  every  light  in 
which  the  case  is  examined  it  will  be  seen,  therefore,  that  there  was  power 
to  elect  a  commissioner  at  the  annual  town  meeting  in  1895.    That  the  re- 
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lator  was  in  fact  elected  to  the  office  at  that  time  Is  not  disputed,  and  tbe 
defendant's  right  to  hold  over  any  longer  ceased." 

The  foregoing  statutes  and  decision  thoroughly  establish  that  the 
town  board  of  &e  town  of  Camillus  on  February  3,  1906,  were  vested 
with  power  and  authority  to  appoint  a  supervisor.  On  February  3d  at 
a  meetiflg  of  the  town  board,  duly  called,  all  members  being  present, 
it  was  resolved  to  consider  the  question  of  a  vacancy  in  the  office  of 
supervisor,  and  the  approval  of  the  undertaking  of  the  person  ap- 
pointed to  fill  such  vacancy ;  all  members  voting  for  the  resolution. 
Ambrose  E.  Smith  and  James  O.  Bennett  were  nominated  to  fill  the 
vacancy,  if  any  existed  in  said  office.  Motion  was  then  made  to  pr<>- 
ceed  to  ballot  upon  the  two  names  presented,  which  was  carried  unani- 
mously. The  clerk  proceeded  to  call  the  roll.  When  the  same  of  Sid- 
ney H.  Cook  was  called,  the  following  objection  was  made  by  Mr. 
Sebring : 

"Objection  is  made  to  Sidney  H.  Cook  voting  upon  the  resolution  to  appoint 
a  successor  to  him  to  fill  the  vacancy  in  the  office  of  snperyisor  of  this  town, 
upon  the  ground  that,  for  the  purpose  of  choosing  a  successor  to  him,  the  office 
of  snperyisor  is  deemed  vacant,  and  therefore  he  has  no  power  to  vote  on  this 
question." 

The  objection  was  overruled  by  Mr.  Cook,  and  Messrs.  Cook,  Ellis, 
and  Bingham  vited  for  James  O.  Bennett.  Messrs.  Sebring,  Le  Roy, 
and  Goodfellow  voted  for  Ambrose  E.  Smith.  At  the  close  of  the 
ballot,  objection  was  renewed  to  the  result  of  the  ballot,  on  account 
of  Mr.  Cook  having  voted,  for  the  same  reason  as  heretofore  given. 
The  chair  announced  that  the  result  of  the  ballot  was  three  votes  for 
James  O.  Bennett  and  three  votes  for  Ambrose  E.  Smith,  there  being 
no  choice.  A  recess  of  10  minutes  was  taken,  and  at  the  expiration 
of  10  minutes  the  board  was  called  to  order,  and  the  following  papers 
were  handed  to  and  filed  in  the  town  clerk's  office: 

"An  oath  of  office,  signed  by  Ambrose  E.  Smith  for  supervisor,  and  a  bond 
executed  by  Mt.  Smith  as  principal,  with  John  S.  Munro  and  Ida  Smith  as 
sureties.  A  resolution  was  then  offered,  approving  of  said  b(»d,  and  Messrs. 
Sebring,  LeRoy,  and  Goodfellow  voted  for  the  same,  and  Messrs.  Oook,  Bing^ 
ham,  and  Ellis  against  the  resolution;  Cook  voting  under  objection.  The 
chair  decided  the  resolution  lost.  Ambrose  E.  Smith  was  duly  appointed  by  an 
instrument  in  writing  by  the  town  board  or  a  majority  of  them  to  fill  the 
vacancy  existing  in  the  office  of  supervisor  of  the  town  of  Camillus,  under  the 
hands  and  seals  of  Justices  Edwin  Sebring,  Henry  M.  lie  Roy,  and  Alonson 
Goodfellow,  being  a  majority  of  the  town  board  of  the  town  of  Oamlllns. 
The  appointment  of  Smith  was  made  on  February  3,  1906,  and  was  duly 
filed  in  the  office  of  the  town  clerk  on  that  day.  Ambrose  B.  Smith  is  and 
has  been  since  February  3,  1006,  the  supervisor  of  the  town  of  Camillus.  As 
such  supervisor,  he  Is  entitled  to  the  relief  demanded  upon  the  order  to  show 
cause  herein." 

It  was  urged  upon  the  argument  of  this  motion,  in  behalf  of  Mr. 
Cook,  that  the  title  of  the  office  could  not  be  tried  in  this  proceeding ; 
that  Smith  should  bring  his  action  and  test  the  title.  There  is  no  dis- 
pute with  reference  to  the  facts,  and,  there  being  no  question  as  to  the 
validity  of  the  statutes  under  which  the  town  board  made  the  appoint- 
ment, the  applicant  should  not  be  compelled  to  resort  to  an  action.  Un- 
der the  decision  referred  to,  Mr.  Cook  was  not  a  member  of  the  town 
board.    He  had  no  vote  on  the  question  of  vacancy  or  the  appointment 
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of  his  successor.  On  February  3,  1906,  at  the  meeting  for  the  purpose 
of  choosing  his  successor,  the  office  of  supervisor  was  vacant,  under 
section  5  of  the  public  officers  law.  Such  being  the  case,  the  three 
justices  who  made  the  appointment  were  a  majority  of  the  town  board. 
The  same  question  has  been  decided  in  this  department,  in  the  matter 
of  the  application  of  J.  Jefferson  Ellis,  supervisor  of  the  town  of 
Western,  to  compel  James  R.  Waldo  to  deliver  to  him  records,  etc.,  ap- 
pertaining to  the  office  of  supervisor  of  said  town.  Matter  of  Ellis, 
93  App.  Div.  605,  87  N.  Y.  Supp.  1133.  In  the  Ellis  Case  no  opinion 
was  written  at  Special  Term.  The  Appellate  Division  affirmed  the 
order,  all  concurring.  In  the  Ellis  Case,  at  the  election,  the  vote  was 
a  tie.  Ellis  was  appointed,  and  demanded  the  books  and  papers.  Dil- 
lenbeck  refused  to  surrender,  and  claimed  he  was  supervisor,  holding 
over;  that  the  town  board  was  composed  of  six  members,  including 
himself.  The  appointment  of  Ellis  was  made  by  two  justices  and  the 
town  clerk. 

Prepare  an  order  pursuant  to  section  2471a, 

Order  accordingly. 


FISHER  V.  NEW  TORKER  STAATS-ZBITUNQ. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    July  24,  1906.) 

PiJSADiNG—Ooi£PLAiNi>— Causes  of  Aotion— Separate  Statement  and  Nuk- 

BEBING. 

Where  the  complaint  in  an  action  for  libel  counted  on  two  publications, 
one  to  the  effect  that  plaintiff  had  published  an  obscene  book,  and  the  other 
that  the  book  had  been  confiscated  on  account  of  its  character,  plaintiff, 
on  motion,  should  have  been  required  to  separately  state  and  number  his 
causes  of  action ;  each  publication  being  a  separate  cause  of  action. 
[Ed.  Note.— For  cases  in  point,  see  toL  89,  Cent  Dig.  Pleading,  (  113.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Henry  W.  Fisher  against  the  New  Yorker  Staats-Zeitung. 
From  an  order  denying  defendant's  motion  to  require  plaintiff  to  amend 
the  complaint  by  stating  and  numbering  causes  of  action,  defendant  ap- 
peals.   Reversed,  and  motion  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MII^ 
LER,  and  GAYNOR,  JJ. 

Alfred  J.  Amend  and  John  E.  Donnelly,  for  appellant 
Herman  A.  Brand,  for  respondent. 

HOOKER,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
denying  appellant's  motion  to  require  the  plaintiff  to  amend  his  com- 
plaint by  separately  stating  and  numbering  each  of  the  two  causes  of 
action  therein  alleged,  to  wit,  the  alleged  libel  alleged  to  have  been 
published  by  the  defendant  on  the  20th  day  of  November,  1904,  and  the 
alleged  libel  alleged  to  have  been  published  on  the  26th  day  of  Novem- 
ber, 1904.  The  complaint  alleges  the  incorporation  of  the  defendant; 
that  it  is  engag^ed  in  printing  a  newspaper  in  the  city  of  New  York ; 
that  the  plaintiff,  on  the  days  of  the  publications  complained  of,  was 
and  had  been  for  many  years  a  resident  of  the  city  of  New  York,  and 
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engaged  as  a  foreign  newspaper  correspondent,  and  had  a  reputation 
as  an  authority  on  historical  works;  that  the  publications  complain- 
ed of  were  false,  libelous,  and  defamatory,  and  that  the  defendant  suf- 
fered damage.  The  publication  of  November  20,. 1904,  translated  into 
the  English  language,  is  as  follows : 

•*New  LasdTions  Literature. 

''A  book  Just  published  in  London  by  the  Journalist  Hairy  W.  Fisher,  known 
in  the  United  Stetes,  entitled  'Private  Lives  of  William  II  and  His  Ck>nJsort,' 
has  created  Immense  disgust  This  new  product  of  obscene  literature  is  a  con- 
glomeration of  dirty  tittle  tattle.  Bilse's  Little  Garrison  is  the  purest  Idyl 
compared  with  it.  The  London  papers  are  printing  columns  about  this 
Machwerk  [meritless  concoction]  but  the  result  of  their  long-winded  criticism 
culminates  in  the  sentence  that  the  book  contains  only  back  stairs  gossip.** 

The  publication  of  November  26,  1904,  translated  into  the  English 
language,  is  as  follows: 

''Obscene  Book  Confiscated. 

^Fisher's  obscene  blackguard  book  about  the  Emperor,  about  which  I  cabled 
you  several  days  ago»  was  confiscated  in  all  book  stores  here.  As  known.  It 
contains  the  stupidest  back  stairs  gossip." 

The  order  should  be  reversed,  and  the  plaintiff  required  separately 
to  state  and  number  the  causes  of  action  alleged  in  the  complaint 
That  each  publication  of  defamatory  matter  is  a  cause  of  action  serrate 
and  complete  in  itself  does  not  admit  of  doubt.  In  Pollock  on  Torts, 
it  is  said  (page  215)  :  "Every  publication  of  defamatory  words  is  a 
new  publication  and  is  a  distinct  cause  of  action."  See,  too,  Fleisch- 
mann  v.  Bennett,  87  N.  Y.  231 ;  Rockwell  v.  Brown,  36  N.  Y.  207. 

The  order  should  be  reversed,  and  the  motion  granted. 

Order  reversed,  with  |10  costs  and  disbursements,  and  motion  granted,  with 
costs.    All  concur. 


OILMAN  V.  DOLAN. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1006.) 

Ohampebty  and  Maintenance— Grant  of  Lands  Held  Advebselt. 

By  the  express  provisions  of  Laws  1896,  p.  603,  c.  647,  (  225,  a  grant  of 
real  property  is  absolutely  void  if  at  the  time  of  the  delivery  thereof  such 
property  l^  in  the  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor. 

[Ed.  Note. — For  cases  in  point,  see  voL  9,  Cent  Dig.  Ohampertj  and 
Maintenance,  §§  54,  55.] 

Appeal  from  Westchester  County  Court. 

Action  by  Byron  Oilman  against  Lawrence  Dolan.  From  a  judgment 
for  defendant,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Nathan  P.  Bushnell,  for  appellant. 
Clinton  F.  Ferris,  for  respondent. 
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HIRSCHBERG,  P.  J.  This  is  an  action  of  ejectment,  the  dispute 
being  as  to  the  ownership  of  a  portion  of  a  lot  known  as  No.  60,  on  a 
map  entitled  "Map  of  Henry  Park  Section,"  at  Buchanan,  in  West- 
chester county.  The  title  of  both  parties  is  derived  from  the  same 
grantor,  one  David  J.  Tate.  He  deeded  to  the  defendant  on  August 
3,  1899,  a  number  of  lots,  designating  them  in  the  deed  by  numbers 
and  by  particular  description,  as  exclusive  of  lot  No.  60,  but  running 
the  metes,  bounds,  and  measurements  so  as  to  include  and  take  in 
that  part  of  lot  No.  60  which  the  plaintiff  now  claims.  It  is  undisputed 
that  the  defendant  immediately  inclosed  the  property,  including  the 
part  of  lot  No.  60  now  in  question,  by  the  construction  of  a  fence,  and 
that  he  has  ever  since  continued  to  occupy  it  under  a  claim  of  ownership 
founded  upon  the  deed.  There  is  evidence  from  which  the  jury  would' 
be  entitled  to  conclude  that  this  was  done  with  the  concurrence  and 
consent  of  his  grantor,  and  in  conformity  with  the  actual  intention  of 
the  parties  at  the  time  of  the  execution  of  the  conveyance.  The  de- 
fendant testified  further  that  the  plaintiff  assisted  him  in  making  the 
measurements  from  the  deed,  and  the  plaintiff  himself  admitted  tlmt  he 
knew  of  the  defendant's  act  in  fencing  the  land  in  at  the  time  it  oc- 
curred. 

The  plaintiff  procured  a  deed  from  Tate  on  the  20th  day  of  April, 
1904.  He  claims  that  this  deed  includes  that  portion  of  lot  No.  60  of 
which  the  defendant  has  possession,  and  it  is  to  eject  the  latter  from  that 
portion  of  such  lot  that  this  action  has  been  brought^ 

I  think  that  section  225  of  the  real  property  law  (chapter  547,  p. 
603,  Laws  1896)  is  conclusive  of  this  appeal.  It  provides  that  a  grant 
of  real  property  is  absolutely  void  if  at  the  time  of  the  delivery  there- 
of such  property  is  in  the  actual  possession  of  a  person  claiming  under 
a  title  adverse  to  that  of  the  grantor.  But  whether  this  be  so  or  not, 
the  case  was  submitted  to  the  jury  fairly,  and  their  decision  that  the 
defendant  in  fact  purchased  all  the  land  which  he  inclosed,  being  sup- 
ported by  sufficient  evidence,  should  not  be  disturbed. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  of  the  County  Court  of  Westchester  county  affirmed, 
with  costs.    All  ooncor. 


GOODRICH  r.  PRATT. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  Vbndob  and  Pubohaseb— Titlk  or  Veztdob— Incumbbanoes— Rsstbiotivb 
CovBifAnTS— Specific  Pebfobicance. 

Where  a  contract  for  the  sale  of  real  estate  obligated  plaintiff  to  convey 
the  land  free  and  clear  of  all  incumbrances,  and  the  land  was  subject  to 
a  restrlctlTe  covenant  that  no  parcel  of  the  premises  should  be  used  for 
any  offensive  business,  nor  should  the  land  be  used  as  a  place  for  the 
deposit  of  any  offensive  substance,  or  to  the  annoyance  of  any  person 
owning  land  or  residing  contiguous  thereto,  plaintiff  was  not  entitled  to 
enforce  specific  performance. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  48^  Cent  Dig.  Vendor  and  Pur- 
U  26(^252.1 
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2.  Sfkgiftc    Psbfosmancs— Title    of    Yendob— Ikcumbrajicbs— RssnacnvK 
Covenants— Bffectt— Evidence. 

Evidence  was  inadmissible  to  show  that  such  restrictiY«  oovenant  en- 
hanced rather  than  lessened  the  value  of  the  land. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elizabeth  R.  Goodrich  against  John  T.  Pratt.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  and  RICH,  JJ. 

John  G.  Milburn  (Walter  P.  Taylor,  on  the  brief),  for  appellant. 
George  W.  Wingate,  for  respondent. 

HIRSCHBERG,  P.  J.  The  judgment  herein  requires  the  specific 
performance  by  the  defendant  of  a  contract  for  the  purchase  of  certain 
real  estate  on  Clinton  avenue  in  the  borough  of  Brooklyn.  The  con- 
tract required  the  plaintiff  to  convey  the  property  free  and  clear  of  in- 
cumbrances, and  the  defendant  refused  to  take  the  title  on  two  grounds 
— First,  because  by  chapter  267,  p.  458,  of  the  Laws  of  1899,  the  bounda- 
ries of  Clinton  avenue  were  changed  so  as  to  restrict  the  use  of  20  feet 
of  the  abutting  property;  and,  secondly,  because  of  certain  restrictive 
covenants  to  which  the  premises  in  question  were  subject  by  deed. 

As  to  the  first  objection,  I  would  find  little  difficulty  personally  in 
affirming  the  judgment,  but  I  am  inclined  to  the  view  that  the  second 
objection  is  fatal  to  the  plaintiff's  claim.  The  restrictive  covenant  in 
question  is  as  follows: 

"And  this  conveyance  is  made  apon  this  express  condition  that  party  of 
the  second  part,  his  heirs  and  assigns,  shall  not  at  any  time  or  times  use  or 
follow,  or  permit  or  suffer  any  person  to  use  or  follow,  in  or  upon  the  said 
premises,  or  any  part  of  parcel  thereof,  any  nauseous  or  offensive  business  of 
whatsoever  name  or  description,  and  that  he  and  they  and  any  of  them  shall 
not  at  any  time  or  times  place,  put,  or  suffer  to  remain,  or  permit  any  per- 
son to  place,  put,  or  suffer  to  remain,  in  or  upon  the  said  premises,  or  any 
part  or  parcel  thereof,  or  of  the  appurtenances,  any  matter  or  thing  whatso- 
ever which  may  be  nauseous  or  offensive,  or  be  to  the  annoyance,  prejudice, 
or  disturbance  of  any  person  or  persons  owning  land  or  residing  contiguous- 
thereto." 

The  learned  trial  court  disposed  of  these  restrictions  by  a  finding  that 
they  enhanced  the  value  of  the  property,  and  by  a  conclusion  of  law 
that  the  covenant  in  which  they  are  contained  does  not  bind  the  owner 
of  the  land  any  further  than  he  would  be  bound  by  law  in  the  absence 
of  the  covenant.  It  is  sought  to  sustain  this  conclusion  by  the  authori- 
ty of  Clement  v.  Burtis,  121  N.  Y.  708,  24  N.  E.  1013.  It  is  true  that 
in  that  case  a  restriction  was  held  to  bind  the  owner  no  further  than  he 
would  have  been  bound  by  law  without  it,  but  the  restrictive  covenant 
in  that  case  was  confined  exclusively  to  the  maintenance  of  a  nuisance ;. 
in  other  words,  to  prohibit  only  such  use  of  the  property  as  might  justi- 
fy injunctive  relief  in  equity.  The  covenant  in  the  case  at  bar  goes 
much  further.  It  not  only  prohibits  the  maintenance  of  a  nuisance,  but 
it  prohibits  the  placing  on  any  part  of  the  property  of  any  matter  or 
thing  which  might  prove  objectionable  to  any  person  owning  land  or 
residing  in  the  neighborhood.    It  is  more  than  a  covenant  against 
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the  carrying  on  of  an  offensive  business.  It  is  a  covenant  against  such 
use  of  the  property  as  might  in  any  way  tend  to  the  annoyance  of  a 
neighbor.  It  is  difficult  to  see  how  such  a  covenant  is  not  an  incum- 
brance upon  the  property. 

The  learned  trial  justice  took  evidence  in  support  of  the  finding  that 
the  restrictive  covenant  did  not  injuriously  affect  the  value  of  the  prop- 
erty. In  Riggs  V.  Pursell,  66  N.  Y.  193,  it  was  held  that  it  could  not 
be  assumed  without  proof  that  similar  covenants  injured  the  value  of 
property,  and  the  court  accordingly  refused  to  relieve  a  purchaser  at  a 
mortgage  foreclosure  sale  from  the  completion  of  his  purchase.  In 
that  case,  however,  it  appeared  that  the  bid  was  made  with  knowledge 
of  the  defects  afterwards  complained  of,  or  the  court  found  that  the 
purchaser  would  have  bid  the  same  amount  had  he  possessed  knowledge 
of  such  defects.  I  do  not  think  the  authority  is  controlling.  In  Wet- 
more  v.  Bruce,  118  N.  Y.  319,  323,  23  N.  E.  303,  it  was  suggested  that 
the  doctrine  of  Riggs  v.  Pursell,  supra,  might  not  be  applicable  to  a 
private  sale,  where  the  vendor  contracts  to  give  a  good  title  in  fee  simple 
free  and  clear  of  all  incumbrances.  It  seems  to  me  that  a  positive 
-contract  to  convey  premises  free  and  clear  of  all  incumbrances  can- 
not be  performed  where  there  are  restrictions  on  the  use  of  the  proper- 
ty not  imposed  by  law,  and  that  such  a  situation  cannot  be  met  by  the 
mere  opinion  of  experts  that  the  value  of  the  property  is  not  diminished 
thereby.  In  Kountze  v.  Helmuth,  67  Hun,  343,  22  N.  Y.  Supp.  204, 
it  was  held  that  restrictive  covenants  running  witfi  the  land  affected  the 
inarketable  title,  irrespective  of  the  question  of  their  beneficial  nature. 
The  court  said  (page  347,  of  67  Hun,  page  206,  of  22  N.  Y.  Supp.) : 

"The  plaintiff  was,  in  our  opinion,  entitled  to  rely  upon  his  covenant,  and 
it  was  therefore  not  error  for  the  Justice  before  whom  the  cause  was  tried  to 
-exclude  the  evidence  offered  by  the  defendant  for  the  purpose  of  showing 
whether  the  covenants  were  beneficial  or  otherwise." 

This  case  was  affirmed  by  the  Court  of  Appeals.  140  N.  Y.  432,  86 
N.  E.  656. 

I  think,  under  the  circumstances,  the  defendant  was  entitled  to  stand 
upon  the  strict  performance  by  the  plaintiff  of  the  agreement  to  convey 
iree  and  clear  of  all  incumbrances.  See  Terry  v.  Westing  (Sup.)  6 
N.  Y.  Supp.  99;  Raynor  v.  Lyon,  46  Him,  227;  Reynolds  v.  Cleary,  61 
Hun,  590,  16  N.  Y.  Supp.  421 ;  Fourth  Presbyterian  Church  v.  Steiner, 
79  Hun,  314,  29  N.  Y.  Supp.  488 ;  Scudder  v.  Watt,  98  App.  Div.  228. 
90  N.  Y.  Supp.  605. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  final  award  oa 
costs.    All  concur. 
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HOYB  V.  PENNSYLVANIA  B.  00.  et  aL 
(Suprerae  Oonrt,  Appellate  Division*  Second  Department    Jnly  24,  1908.) 

1.  OaBBIEBS— IlTJUBISS  TO  OOODB— OOZIITCOIIITO  OABBIEBA— RSCEIFT-OONSTBnO- 

TION. 

Defendant  railroad  company  gave  a  receipt  for  certain  goods  in  contro- 
versy, reciting:  Received  of  National  Motor  Vehicle  Oompany,  "Ijy  the 
Panhandle  Railroad  Company/'  4  crates  batteries,  consigned,  etc  Held 
that,  In  the  absence  of  any  explanation  of  the  meaning  of  the  words  ''by 
the  Panhandle  Railroad  Oompany,"  sach  receipt  would  not  be  construed 
to  mean  that  such  railroad  was  the  initial  carrier,  and  was  not  a  branch 
or  subordinate  line  of  defendant's  system. 

2.  Sams— OONNEOTINO    OaSBISBS  —  NBQLIOENOS  —  liULBIUTY  —  Fiitdiitos— Bti- 

DENOB. 

Defendant  railroad  company  received  certain  batteries  in  crates  for 
transportation,  and  after  the  arrival  of  the  batteries  delivered  the  same  to 
a  transfer  company  for  delivery.  The  batteries  were  in  the  railroad 
company's  possession  for  about  two  weeks,  and  in  the  possession  of  the 
transfer  company  not  more  than  one  or  two  days.  On  arrival  it  was  found 
that  the  batteries  were  damaged  by  the  spilling  of  their  contents,  and 
thero  was  evidence  that  the  same  must  have  been  spilled  for  more  than  a 
week  before  the  goods  were  received,  because  of  the  condition  and  appear- 
ance of  the  packing.  iffeM,  that  such  facts  were  sufficient  to  justify  an  in^ 
ference  that  the  railroad  company  was  solely  to  blame  for  the  damage. 
8.  Dahaoeb— Reasonable  Contemplation  of  Pasties— Question  vob  Jubt. 

Defendant  railroad  company  received  certain  batteries  for  transporta- 
tion, packed  with  excelsior  in  four  open  crates.  On  the  top  of  each  box  was 
pasted  a  bill,  with  a  label  In  large  red  letters,  "This  side  up.  Batteries. 
Handle  with  care."  When  the  batteries  were  delivered  it  was  found  that 
they  had  been  spoiled  by  being  turned  over,  and  the  contents  spilled  out 
Held  that,  whether  the  damages  sustained  were  within  the  reasonable  con- 
templation of  the  parties  after  the  railroad  company  had  accepted  the 
crates  with  such  injunction  of  caution  was  for  the  Jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Stephen  M.  Hoye  against  the  Pennsylvania  Railroad  Com- 
pany and  another.  From  a  judgment  for  plaintiflf,  and  from  an  order 
denying  defendant  railroad  company's  motion  for  a  new  trial,  it  ap- 
peals.   Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  and  MIL- 
LER, JJ. 

Norman  B.  Boocher  (Carles  H.  Hough,  on  the  brief),  for  appellant. 
I.  R.  Oeland,  for  respondent 

JENKS,  J.  The  defendant,  a  common  carrier,  appealing  from  a 
judgment  against  it  for  negligent  carriage  of  plaintiff's  gowls,  relies 
upon  its  motion  to  dismiss  the  plaintiff  at  the  close  of  his  case,  for  it 
rested  thereupon,  and  took  no  further  part  in  the  trial. 

It  first  contends  that  proof  then  made  that  the  goods  were  delivered 
in  good  condition  to  the  carrier,  and  received  by  the  consignee  in  bad 
condition,  did  not  establish  a  case  against  it,  for  the  reason  that  there 
were  three  separate  carriers,  of  which  it  was  the  intermediate  one. 
But  I  think  that  the  evidence  justified  the  jury  in  a  conclusion  that  there 
were  but  two  carriers,  namely,  this  appellant,  which  carried  the  goods 
from  their  place  of  shipment,  Indianapolis,  Ind.,  to  the  dty  of  New 
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York,  and  the  defendant  express  company,  which  received  the  goods 
at  the  appellant's  freight  office  in  that  city,  and  delivered  them  to  the 
plaintiflF  in  another  borough  thereof.  The  appellant's  theory  of  three 
carriers  rests  upon  the  terms  of  the  receipt,  read  in  evidence  by  the 
plaintiff,  as  follows: 

"Indianapolis,  Indiana,  4/30/1003.  Received  from  the  National  Motor  Ye- 
hide  Ck>mpan7,  by  the  Panhandle  R.  R.  Go.,  four  crates  batteries,  consigned 
Stephen  IL  Hoye.    Destination  48  Wall  street,  N.  Y.,  N.  Y.** 

It  is  to  be  noted  that  the  expression  is  "Received  ♦  ♦  ♦  by  the 
Panhandle  R.  R.  Co."  No  explanation  is  offered  of.  its  meaning,  and 
it  does  not  intend  necessarily  that  there  was  a  first  and  an  independent 
carrier  between  the  shipper  and  this  appellant.  For  aught  tiiat  ap- 
pears, the  Panhandle  R.  R.  G>.  may  have  been  a  branch  or  a  sub- 
ordinate line  of  the  system  of  the  appellant  However  this  may  be,  the 
undisputed  evidence  is  that  the  goods  were  shipped  by  the  maker  for 
carriage  in  Indianapolis,  the  place  this  receipt  was  dated,  at  the  rail- 
road station  of  the  appellant,  were  received  by  it,  receipted  for  by  it,  and 
were  delivered  by  it  at  its  freight  station,  as  aforesaid. 

As  the  jury  were  warranted  to  conclude  that  there  were  but  two 
carriers,  the  first  question  is  whether  this  proof  was  sufficient  to  justify 
the  jury  in  fastening  the  fault  upon  the  appellant,  to  the  exclusion  of  the 
express  company.  The  shipment  was  4  crates,  containing  40  electric 
batteries,  filled  with  electrolite.  The  damage  was  due  to  the  overturn- 
ing of  the  batteries,  so  that  the  electrolite  ran  out.  The  evidence  shows 
that  the  time  intervening  the  shipment  at  Indianapolis  and  notice  to  the 
plaintiff  of  its  arrival  in  New  York  City  was  two  weeks.  The  proof 
is  that,  as  soon  as  the  plaintiflf's  agent  received  the  shipment,  he  opened 
the  crates  and  discovered  the  damage.  There  is  evidence  that  the 
electrolite  must  have  been  spilled  out  more  than  a  week  before  that 
time,  because  of  the  condition,  the  appearance,  and  dryness  of  the  ex- 
celsior packing.  The  proof  is  that  the  express  company  received  and 
delivered  the  shipment  within  one,  or,  at  most,  two,  days.  I  think  that 
the  jury  was  justified  in  holding  the  appellant  alone.  ^    ^ 

The  appellant  also  contends  that  the  damages  were  not  within  the 
reasonable  contemplation  of  the  contracting  parties,  under  the  pnnaplc 
of  the  leading  case  of  Hadley  y.  Baxendale,  9  Exch.  341.    The  dam- 
ages recovered  were  the  market  value  of  the  batteries  at  their  place 
of  shipment.    The  evidence  is  that  when  deUvered  the  batteries  were 
virtually  useless  and  beyond  repair.    The  destruction  was  solely  due  to 
the  overturning  of  the  batteries;  there  was  no  breakage.    The  bat- 
teries, as  I  have  said,  were  placed  in  four  open  crates,  packed  with 
excelsior  packing.    On  the  top  of  each  box  was  pasted  a  bill  witti  a 
label  "probably  8  by  4"  (inches?)  in  red  letters:    ''This  side  up.    Bat- 
teries.   Handle  with  care."    The  damage  may  be  ascribed  to  a  viola- 
tion  of  the  instruction,  "This  side  up."     I  think  that  the  court  would  not 
have  been  justified  in  holding  as  matter  of  law  that  the  loss,  if  due 
to  such  a  violation,  was  not  within  the  reasonable  contemplation  of  the 
parties,  but  that  it  was  for  the  jury  to  determine  that  if  the  damage 
was  due  to  overturning  the  crates,  whether  such  an  act  was  m  breach 
of  the  obligation  of  the  appellant,  after  it  had  accepted  for  carriage 
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these  crates  with  this  instruction  or  caution.  Certainly  such  instruc- 
tion was  not  an  empty  legend.  Any  reasonable  person  must  conclude 
that  it  was  placed  upon  the  box  for  a  purpose.  It  was  no  more  the 
duty  of  the  shipper  to  enter  into  the  details  of  the  consequence  of  a  vio- 
lation of  the  instruction  than  it  was  that  of  the  carrier  to  ascertain  it. 
The  appellant  chose  to  accept  the  shipment  without  objection  or  inquiry, 
and  the  question  presented  is  whether  it  exercised  due  care  when  it 
carried  the  shipment,  and  yet  did  not  observe  the  caution. 

In  Leonard  v.  New  York,  etc.,  Tel.  Co.,  41  N.  Y.  644,  667,  1  Am. 
Rep.  446,  it  is  said : 

"As  both  parties  are  usually  equally  bound  to  know  and  be  Informed  of  the 
facts  pertaining  to  the  execution  or  breach  of  a  contract  which  they  have 
entered  into,  I  think  a  more  precise  statement  of  this  rule  is  that  a  party 
is  liable  for  all  the  direct  damages  which  both  parties  to  the  contract  would 
have  contemplated  as  flowing  from  its  breach,  If  at  the  time  they  entered  into 
It  they  had  bestowed  proper  attention  upon  the  subject,  and  had  been  fully 
Informed  of  the  facts." 

The  point  as  to  the  failure  of  the  plaintiff  to  present  his  claim  within 
the  period  prescribed  by  the  bill  of  lading  cannot  be  raised,  because 
such  omission  was  not  pleaded.  Westcott  v.  Fargo,  61  N.  Y.  642,  19 
Am.  Rep.  300. 

I  advise  affirmance  of  the  judgment,  with  costs.    All  concur. 


INGRAHAM  et  aL  ▼•  INTERNATIONAL  SALT  CO.  et  aL 
(Supreme  Gourt,  Appellate  Division,  Second  Department.    July  24,  1006.) 

1.  Plbadino— Bill  of  Pabticulabs— Right  to  Bill  of  Pabtioulabs. 

A  complaint  alleging  that  plaintiffs  were  stockholders  of  a  corporation, 
and  that  defendant  acquired  a  majority  of  Its  stock,  elected  its  directors, 
and  controlled  it,  and  took  away  from  it  and  unto  itself,  a  competitor,  all 
of  its  assets  and  profitable  business,  making  it  insolTcnt,  and  placing  it.  in 
the  hands  of  a  receiver,  alleges  the  facts  constituting  fraud  on  the  part 
of  defendant  by  its  breach  of  trust  as  a  stockholder  to  plaintiffs,  as  against 
a  motion  for  a  bill  of  particulars. 

2.  Fbaud— Plbadiitg. 

An  allegation  of  fraud  without  an  allegation  of  facts  constituting  fraud 
is  an  allegation  of  law  and  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28,  Cent  Dig.  Fraud,  (§  95-39.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frances  T.  Ingraham  and  others  against  the  International 
Salt  Company  and  others.  From  an  order  requiring  a  bill  of  particu- 
lars of  the  allegations  of  the  complaint,  plaintiffs  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  jf.,  and  HOOKER,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

George  S.  Ingraham,  for  appellants. 
Henry  B.  Twombly,  for  respondents. 

GAYNOR,  J.  The  motion  for  a  bill  of  particulars  was  really  an 
attempt  to  have  the  complaint  made  more  definite  and  certain,  and 
should  have  been  denied.  The  complaint  alleges  that  the  plaintiffs 
were  stockholders  in  the  National  Salt  Company;  that  the  defendant 
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the  International  Salt  Company  was  formed  and  acquired  a  majority  of 
the  stock  of  the  other  company  by  issuing  its  stock  certificates  there- 
for ;  that  the  plaintiffs  retained  their  stock  in  the  National  Company ; 
that  having  become  the  majority  stockholder  of  the  National  Company, 
the  International  Company  elected  its  nominees  as  directors  of  the 
former  company,  and  in  that  way  controlled  it,  and  took  away  from  it, 
and  unto  itself,  a  competitor,  all  of  its  assets  and  profitable  business, 
thereby  making  it  insolvent,  and  its  stock  worthless,  and  then  had  it  put 
in  the  hands  of  receivers.  The  suit  is  brought  by  the  plaintiffs  be- 
cause the  receivers,  the  individual  defendants,  refused  to  bring  it  on 
their  request.  The  prayer  for  relief  is  that  the  International  Company 
account,  and  that  the  amount  it  should  pay  to  the  defendants,  the  re- 
ceivers of  the  National  Company,  be  ascertained,  and  for  such  other 
relief,  etc. 

This  is  a  definite  and  certain  complaint  and  gives  all  the  particulars 
the  defendants  are  entitled  to.  The  wrongful  breach  of  trust  of  the 
defendant  the  International  Company  as  a  stockholder  to  the  plaintiff 
and  all  of  its  fellow  stockholders  could  not  be  more  plainly  stated. 
The  order  really  requires  the  plaintiffs  to  recite  all  of  their  evidence. 

The  learned  counsel  for  the  defendants  contends  that  the  complaint 
alleges  fraud  without  alleging  any  facts  to  support  it,  and  he  wants 
these  facts  supplied  through  a  bill  of  particulars.  No  rule  of  plead- 
ing is  better  known  among  us  than  that  an  allegation  of  fraud  without 
an  allegation  of  the  facts  constituting  it  is  an  allegation  of  law  and 
worthless.  It  would  be  strange  therefore  for  the  opposite  party  to 
cause  such  a  pleading  to  be  made  good  by  requiring  an  allegation  of 
the  facts.     But  here  the  complaint  does  allege  the  facts. 

The  order  should  be  reversed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  denied,  with 
costs.    All  concur. 


PEOPLE  6Z  rel.  FORRESTER  v.  SHERIFF  OF  NEW  YORK  COUNTY  et  al. 

In  re  FORRESTER. 

(Snpreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

Gbihinal  Law— Insanity  at  Tuns  or  Trial— Inquisitions— Commissions— 
Report— AuTHOBiTT  to  Commit  to  Insane  Asylum. 

Code  Cr.  Proc.  §  658,  providing  that  where  a  defendant  in  confinement 
under  an  Indictment  appears  to  be  insane  the  court  may  appoint  a  com- 
mission to  examine  lilm  as  to  his  sanity,  and  section  659,  providing  that 
where  the  commission  find  the  defendant  insane  the  court  may  commit 
him  to  a  state  lunatic  asylum,  make  the  Jurisdiction  of  the  court  to  commit 
to  a  lunatic  asylum  one  held  for  crime  depend  on  the  conmiission  report- 
ing him  Insane,  and  do  not  authorize  a  commitment  on  the  report  of  a 
commission  reciting  that  the  prisoner  is  not  insane  but  mentally  im- 
paired. 

Appeal  from  special  Term,  Kings  County, 
,  Application  for  a  writ  of  habeas  corpus  by  the  people,  on  the  relation 
of  Josephine  Forrester,  agaiixst  the  sheriff  of  the  county  of  New  York 
-and  otihers  for  the  discharge  of  Peter  Forrester,  an  alleged  incompetent, 
committed  to  k  state  hinatic  asylawL  From  an  order  dismissing  the 
100N.T.S.— 13 
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writ  of  habeas  corpus  the  relator  appeals.  Reversed,  and  Peter  For- 
rester discharged  from  the  lunatic  asylum,  and  delivered  over  to  the 
custody  and  confinement  whence  he  came. 

Peter  Forrester  being  held  in  confinement  under  an  indictment  in  tiie  county 
of  New  York  for  grand  larceny,  the  court  appointed  a  commission  of  three  to 
examine  him  and  report  to  the  court  as  to  his  sanity.  The  commission  re- 
ported to  the  court  in  substance  that  he  was  not  insane,  but  mentally  impaired. 
Thereupon  the  court  committed  him  to  a  state  lunatic  asylum. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  and  MlLr 
LER,JJ. 

William  Hawkins,  for  appellant. 
Robert  S.  Johnstone,  for  respondents. 

GAYNOR,  J.  Section  658  of  the  Code  of  Criminal  Procedure  pro- 
vides that  if  a  defendant  in  confinement  under  an  indictment  appears 
to  be  "insane"  the  court  may  appoint  a  commission  to  examine  him  and 
report  to  the  court  "as  to  his  sanity."  The  next  section  provides  that 
if  the  commission  find  the  defendant  "insane"  the  trial  must  be  suspend- 
ed  until  he  become  sane,  and  the  court,  if  it  deem  his  discharge  danger- 
ous to  the  public  peace  or  safety,  must  commit  him  to  a  state  lunatic 
asylum  until  he  become  sane. 

The  jurisdiction  of  the  court  to  commit  the  defendant  to  a  lunatic 
asylum  is  thus  made  to  depend  on  the  commission  reporting  him  in- 
sane. This  the  commission  did  not  do.  Instead  of  plainly  reporting 
that  the  defendant  was  insane  or  not  it  wrote  what  it  calls  an  opinion 
"per  curiam"  which  leaves  the  matter  referred  to  them  in  a  state  of  con- 
fusion. 

The  order  should  be  reversed  and  the  defendant  discharged  from  the 
lunatic  asylum  and  delivered  over  to  the  custody  and  confinement 
whence  he  came. 

Order  reversed,  with  $10  costs  and  disbursements,  and  defendant  discharged 
from  the  lunatic  asylum,  and  deliyered  over  to  the  custody  and  confin^nent 
whence  be  came.    All  concur. 


SMITH  0t  al.  ▼.  LONDON  ASSUR.  CORP. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  24,  1908.) 

1.  REFBBBNO»--AOCOnNTS— EZAICINATION   I170IDENTALLT  AlXOWED. 

Where,  In  an  action  hy  auditors  for  examining  books,  defendiint  counter- 
claims for  damages  for  money  embezzled  by  its  servant,  alleged  to  be 
due  to  the  negligence  of  plaintiffs,  the  examination  to  ascertain  the 
defalcations  is  only  incidentally  involved,  and  therefore  is  not  ground  for 
a  compulsory  reference,  under  Code  Civ.  Proc.  (  1013. 
X  Samb— Examination  of  Long  Account. 

No  examination  of  a  long  account  is  necessarily  invdlyed,  so  as  to  re- 
quire a  reference  under  CJode  Civ.  Proc.  S  1013,  where  the  action  Is  for 
the  value  of  services  of  auditors  in  examining  books,  and  it  is  apparent 
that  the  services  can  all  be  embraced  under  two  heads— those  rendered 
before  the  discovery  of  an  embezzlement  by  defendant's  servant,  and 
those  performed  thereafter — all  being  perfonned  under  one  contract  and  be- 
ing the  same  in  character ;  and  this,  though  the  services  extended  over  a 
period  of  years  and  were  performed  on  many  different  days. 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Arthur  W.  Smith  and  others  against  the  London  Assur- 
ance Corporation.  From  an  order  of  reference,  plaintiffs  appeal.  Re- 
versed, and  motion  denied. 

See  96  N.  Y.  Supp.  820. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Willard  U.  Taylor,  for  appellants. 

WiUard  Parker  Butler  (Edwin  T.  Rice,  on  the  brief),  for  respondent. 

MILLER,  J.  The  plaintiflFs  complain  on  a  quantum  meruit  for  serv- 
ices rendered  the  defendant  as  professional  auditors  and  accountants 
in  examining  the  defendant's  books  and  accounts,  reporting  thereon, 
and  making  recommendations  in  relation  thereto  over  a  period  from 
September,  1898,  to  December,  1903,  and  for  disbursements  amounting 
to  $95.89  incurred  in  connection  therewith,  and  allege  the  reasonable 
worth  of  such  services  and  disbursements  to  have  been  $7,931.59,  and 
that  only  the  sum  of  $250  had  been  paid  thereon.  The  answer  is  in 
effect  a  general  denial,  except  that  it  admits  the  payment  of  $250,  and 
sets  up  a  counterclaim  for  $26,279.96  for  moneys  embezzled  by  the  de- 
fendant's servant,  alleged  to  have  been  due  to  the  negligence,  careless- 
ness, and  want  of  skill  of  the  plaintiffs.  The  plaintiffs  furnished  the 
defendant  a  statement,  itemized  by  days,  showing  the  time  they  and 
their  servants  were  engaged  in  said  work.  While  this  statement  covers 
several  pages  of  the  record,  it  is  long  simply  because  it  enumerates  each 
day  of  the  employment.  Upon  said  statement,  the  pleadings,  and  an 
affidavit  setting  forth  the  issues  to  be  litigated  and  enumerating  a  large 
number  of  books  and  accounts,  which  the  defendant  claims  the  plaintiffs 
were  employed  to  examine  and  of  which  an  examination  on  the  trial 
is  claimed  to  be  necessary,  the  defendant  moved  at  Special  Term  and 
obtained  a  compulsory  order  of  reference,  pursuant  to  section  1013  of 
the  Code  of  Civil  Procedure,  from  which  this  appeal  is  taken. 

It  is  claimed  that  the  trial  will  involve  the  examination  of  a  long  ac- 
count, first,  to  ascertain  the  services  rendered  by  the  plaintiffs ;  second, 
to  ascertain  the  defalcations  of  the  defendant's  servant,  which  are 
claimed  to  have  extended  over  a  period  of  several  years,  and  to  ascer- 
tain which  will  involve  the  examination  of  a  large  number  of  books. 
As  to  the  latter  claim,  it  is  plain  that  the  examination  of  the  account 
referred  to  is  only  incidentsdly  or  collaterally  involved,  and  is  there- 
fore not  such  an  account  as  warrants  a  compulsory  reference  within 
the  meaning  of  the  statute.  Loverin  v.  Lenox  Corporation,  35  App. 
Div.  263,  54  N.  Y.  Supp.  724,  and  cases  cited.  As  to  the  first  claim, 
we  think  it  equally  plain  that  the  trial  will  not  necessarily  involve  the 
examination  of  a  long  account  within  the  meaning  of  the  statute.  From 
the  papers  presented  on  the  motion,  it  is  apparent  that  the  two  issues 
seriously  to  be  litigated  are  the  value  of  the  plaintiffs'  services  and  the 
question  of  their  carelessness  or  want  of  skill.  The  mere  fact  that  the 
statement  of  the  time  spent  by  the  plaintiffs,  when  itemized  by  days,  is 
long,  does  not  make  it  a  long  account  within  the  meaning  of  the  stat- 
ute.   It  is  manifest  that  these  items  can  be  so  grouped  on  the  trial  that 


Digitized  by 


Google 


JOO  •'  taO  2CEir  TOCK  SUFPLEMENT  (Sup.    Ct 

and  tM  S€m  Tartc  aatM  Beportar 

a  Jury  will  haye  i>o  unusual  burden.  "A  party  caimot  be  permitted  to 
<l**pr{vc'htd  adversary  of  a  trial  by  jury  unless  it  affirmatively  appears, 
wHh  t^^asf^nable  certainty,  that  the  bearing-  of  the  case  will  require  the 
examination  of  a  long  account  Code  Civ.  Proc.  §  1013.  It  is  not  suffi- 
cittui  to  Mphold  a  compijlsory  or^er,  of  reference  to  demonstrate  that 
rfiere  i-i^a  f)»dslWlfty  that  Iri  thie  course  of  the  .trial  the  investigation  of 
tlic  crjrrectncss  of  such  an  account  may  become  neces^ry.  Thayer  v. 
Mt'Nau^fhton,  117  N.  Y.  Ill,  22  N;  E;'563»  -.RaQts'taUst  beldisdosed, 
iltlKt  by  ^flfidAvit  oriuppn,  thQ  fecjiiQi  tjie  ploadings^  fcom  rwhich  the 
conclusion  can  be  fairly  drawn  that  so  many  separate  and  distinct  items 
of  account  will  be  litigated  on  the,  trial  that.a- jury  .iC^mnot  he^  the  evi- 
dence in  mipd  in  regard  to  each  of  ihe' items  and  gjvc»It  the  prop^ 
weight  and  anplicatipn  wn en,  they  retire  to  deliberate  iiipon  their  ver- 
dict.". Spcncev.'Simi^,  137N.'Y,  6ia;3SN,:6,554  See,  also,  Foeter 
v.  Arkenburgh.  14*?  N.jY.'Si?',  'il.T^l^:  5lg.  .;  /.  ;,/  '.  ..   /  ,:  . 

It  is  apparent  fromj^the  papers  that  the  services : c^ A  all' b<e  embraced 
.under  two  heads,  to  wit;  First,  those  rendered' before  the  discovery  of 
said  embezzlement ;  and, 'second,  those,  rendered  .after  such  discovery. 
jThey  were  all  perfdh-ned  ujtider  oiie  emplbymenjt^'jand  are  the  same  m 
character,  V  The  tact  ihal' they,  extended  over  a  jpfenod  of  years  jind  were 
performed 'on  many  different  da.ys  does  not  necessitate  the  examination 
of  a  long  account,  wijthin  4he  mining  o|  tiie^  ^  '     T 

l'  The  prdei-  shbujd  b^  reversed^'  .with  $10,  cosis  apd  disbursements,  and 
the  motion  denied,  with  costs.    Ait  concur.     ,'!!'. 


•    •-   '  J   •,  '   ;'IR6NCtAD  ilT^a.'GO.r.  StB^i*!^'"    . 

I    (gupretne  fcburt,  AppeHate  Divlsipn,  gecptid  pepartment'  ,7ulj  iU,  1006.') 

lJ^yi)ai«M'T^DBFAX^TlJl^»QMl»TM3t»NiNiJ-H(jB0iI^  1  :    '      . 

,,,  ;  t  fiJofl^,  piv.  t>^,,§.724„,pen«itstl>e.trji<al  court  t?»,j:eHftye  a  p^u^y  from  a 

jadgnient  taken  tbrougb  Jils  m^stajce,  inadTertence^  fiiupt^9e»  or  exoasable 

neglect.    Sddf  that  wlietie  lleffeijdaiit  lfe!Cttlie.cltir  ^hek,Yie  wW  4war6  that 

'     tlie^'cfes^  ^tts  ttbohflt  to  cbtiie  oil  the  dky  cttlleridiir,'  ahd  pdi^  no  fetfetitlon 

j      to  a;lelAelr.ivid|tteii)h)jiiib9r'bls  attoroeyiand  lib (cbcddliaTe  l}eto  infbnneA 

.  . ,    ^Lttifiii  ai^.  bo^r  by ' t^Krpipb '  that'  ith^  ,c^.m^  wais  jcanuiDg i oijl  fqr  tri^l,,  jbt 

wa^,  ppof^ertp  dei^  a  motion  to  op^^  a  default  itakea^agalast  li^ijs^    :  ] , 

'  i      ,[Ed.  N^o^,T-Fbr  9as^  l];i  ^iut,  $ee  vol^ .  j^,  Ceat^  Dif.  J^iidipnen^  S 

Appeal] froni  Splccial  Tfeirm,  Kings  Coiihtyi  '      i     i'  ►  /  •  :  : 
I    Action  by.  thsilipnelad  MafinfatturiiigCk>mpany  against Taul  Steffi^ 
Ai^eal  by  diefeD<)ant>f  rom  an  order  denying  ^  mt)tiotl;  to  open  a  defacdt 
.tsicen  against  def^KJantL    Affirmed  '  .'    /•  ..i 

Argued  beSore  HIRSCHBERG/P.  J.,  and  HQOKERi  GAYNOR, 
RICH,  and  MILlrER,  JJ.  !     '.. 

'   IsiatN.  Milled,  for  appellant.    '  '',.",•, 

;  Neryin  R.  Lindheim,  for  respondent  ,'.  . ' 

' '  GAYNdR,  J.  This  actipn  was  for  'good$  sold  and  deJiV^rtd  Secr 
tbn  7?4  Of  the  Code  of  Civil  Pr6cedili^e  pem;i?ts'the  court  to'  "relieve  a 
i^aity  from  a'  judgmettti  ordet  ^br'  6thei^  prodeefdihg  taken  agaitist  hmi 
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through  his  mistake,  inadvertency,  purprieei  or  excusaWe  rn^gl^t." 
This  is  very  far  short  of  allowing  the  lOpening  of  defaults  as  )a'toatter 
of  course,  as  some  seem  to  suppose.  Many  have' come  to  think  that^the 
worst  that  can  come  from  a  default  is  the  payment  of  $1Q  to  qp^ti  it.  |  A 
default  is  a  serious  matter.  The  diligent  litigant  who  respects  tli^. rules, 
of  court  is  entitled  to  protection  against  thp3^  who  hftvp  little  pr  no  re- 
gard for  such  rules.  The  case  came  on  the  day  <taiendar  oil  October 
10th.  By  the  calendar  rules  a  cause  is  not  tried  the  first  d'ay  it  'is  on 
the  day  calendar,  but  is  only  called  to  see  if  it  is  ready,  and  to  hear  [ex- 
cuses or  any  application  for  postponement  By  t^i^.sai^  rule  al^l.. such 
excuses  and  applications  have  to  be  presented  by  affidavit,  and  oiral; 
statements  are  not  taken  and  are  disregarded.  If  marked- ready  the 
cause  is  passed  until  next  day,  when  it  goes  upon  the'Sedion  of  thfe  day 
calends  which  is  made  up  of  ready  causes  only.  The  def etidantV  at- 
torney did  not  submit  any  affidavit  until  October  13ti,,the  c^us^.'not 
having  been  yet  reached  for  trial.  This  affidavit  was  thai,  the  defend- 
ant was  absent  from  home,  and  was  either  at  Oran,  or  Queens/  N-' Y., 
and  that  he  had  written  a  letter  to  each  place  for  him.  The'.ttial  judge 
refused  to  postpone  the  case.  On  October  16th  it  was  reacfieii  fpir  ^tirial 
and  an  inquest  was  taken  against  the  defendant.  In  his  affidavit  to 
open  the  default  the  defendant  says  he  went  to  Oran  on  October  8th, 
where  he  has  a  creamery,  and  that  the  first  he  knew  of  the  caiise  IHing 
reached  was  when  he  returned  home  on  October  24th.  He  d6e$  not 
say  that  he  did  not  receive  the  letter  of  his  attorney  sent  to  him  theteJ' 

The  case  was  on  the  day  calendar  seven  days,  viz.,  from  Oct<iber 
10th  to  October  16th,  both  inclusive.  We  must  take  notice  that  the' 
defendant  could  have  been  informed  within  an  hour  by  telegraph  afid 
probably  by  telephone  that  his  case  was  on  the  day  calendar,  and  that 
he  could  and  should  have  been  present  next  morning.  He  was  written 
to  by  his  attorney  but  failed  to  come  back.  There  is  no  pretense  that 
the  letter  went  astray  in  the  mails.  It  is  plain  that  the  default  was 
suffered  intentionally.  This  is  confirmed  bjr  the  opposing  affidavits, 
which  show  that  the  defendant's  attorney  said  the  defendant  was  too 
busy  a  man  to  litigate  the  case,  and  that  the  said  attorney  consented  to 
the  default.  And  on  the  8th  when  the  defendant  says  he  went  away  it 
was  plain  that  the  case  was  about  to  come  on  the  day  calendar. 

The  order  should  be  affirmed. 

Order  affirmed,   with  $10  costs  and  disbursements.    All   concur. 


CRAIGIB  T.  OITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

L  MuNicrPAi.  Cobporations—Eiiflot£s— Civil  Sebvioe. 

Under  Laws  1892,  p.  900,  c.  441,  as  amended  by  Laws  1897,  p.  761,  c. 
497,  authorizing  the  establishment  of  a  public  library  in  the  city  of 
Brooklyn,  and  providing,  In  sections  4  and  5,  that  the  mayor  should  ap- 
point a  board  of  directors,  having  power  to  appoint  a  librarian  and  neces- 
sary assistants  and  to  remove  such  appointees,  where  the  assistant  libra- 
rians were  in  fact  enrolled  in  the  classified  civil  service  of  the  city,  the 
city  cannot,  as  against  an  assistant  librarian  suing  for  wages  accruing 
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after  remoral  from  her  position,  mge  that  there  was  no  authority  for 
such  enrollment,  under  Greater  New  York  Charter,  Laws  1901,  p.  636, 
c.  466,  §  1543  providing  that  no  person  holding  a  position  in  the  classified 
municipal  ciVil  service,  subject  to  competitive  examination,  shall  be  re- 
moved until  he  has  been  allowed  an  opportunity  to  make  an  explanation. 

2.  Sams. 

Ajq  assistant  librarian  in  a  city  public  library  is  an  employ^  of  the  city, 
and  when  enrolled  in  the  classified  civil  service  is  protected  by  Greater 
New  York  Charter,  Laws  1901,  p.  636,  c.  466,  S  1543  providing  that  no 
person  holding  a  position  in  the  classified  municipal  civil  service,  subject 
to  competitive  examination,  shall  be  removed  until  he  has  been  allowed 
an  opportunity  to  make  an  explanation. 

8.  Same. 

Where  an  assistant  city  librarian  was  served  with  charges  by  a  com- 
mittee of  administration  of  the  board  of  directors  of  the  library,  and  ap- 
peared before  the  committee  and  protested  against  any  trial  before  lt» 
claiming  the  right  to  be  heard  by  the  board  of  directors,  who  alone  had 
the  authority  to  remove  her,  but  the  protest  was  disregarded,  and  the  com- 
mittee reported  to  the  board,  and  she  was  removed  without  further  hearing* 
she  was  deprived  of  her  rights  under  Greater  New  York  Charter,  Laws 
1901,  p.  636,  c.  466,  §  1543,  providing  that  no  per^n  holding  a  position 
in  the  classified  municipal  dvil  service,  subject  to  competitive  examina- 
tion, shall  be  removed  until  he  has  been  allowed  an  opportunity  to  make 
an  explanation. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  E.  Craigie  against  the  city  of  New  York.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

James  D.  Bell  (P.  E.  Callahan,  on  the  brief),  for  appellant 
Alexander  S.  Bacon,  for  respondent. 

WOODWARD,  J.  In  1892  the  Legislature  of  this  state  enacted 
a  law  entitled  "An  act  to  authorize  the  city  of  Brooklyn  to  establish 
and  maintain  a  public  libtary  and  reading  room  in  said  city  and  to 
provide  for  the  payment  therefor  and  for  the  maintenance  thereof." 
This  act  was  amended  by  chapter  497,  p.  760,  of  the  Laws  of  1897,  and 
it  was  provided  by  section  4,  as  amended,  whenever  the  common  coun- 
cil by  a  resolution  determined  to  establish  and  maintain  such  free 
library  under  the  provisions  of  the  act,  that  the  mayor  should  appoint 
a  board  of  directors,  consisting  of  21  members,  and  this  board,  among 
other  things,  was  to  have  power  to  appoint  a  librarian  and  necessary 
assistants  and  other  employes,  and  to  fix  their  compensations,  and  to 
"have  power  to  remove  such  appointees."  Section  6,  as  amended. 
It  was  clearly  the  intent  of  the  Legislature  to  permit  of  the  establish- 
ing and  maintaining  of  a  public  library  as  a  municipal  institution,  and 
acting  under  this  authority  the  public  officials  of  the  city  of  Brooklyn 
did  establish  such  an  institution,  and  the  plaintiff  in  this  action  was 
duly  appointed  an  assistant  librarian  at  a  salary  of  $1,500  per  year, 
and  this  salary  was  regularly  paid  to  her  until  the  1st  of  November, 
1902,  and  on  the  19th  day  of  November  she  was  removed  from  her 
position.  While  the  plaintiff  was  seeking  to  enforce  her  rights  through 
another  channel,  the  Brooklyn  Public  Library  by  act  of  the  Lejg^is- 
lature  ceased  to  exist,  and  its  employes  ceased  to  have  any  relations 
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with  the  city.  The  plaintiff  was  thus  forced  to  resort  to  an  action  at 
law  to  recover  her  salary  during  the  time  that  she  was  out  of  the 
service,  and  the  question  here  presented  is  her  right  to  recover  after 
having  been  removed  by  the  board  of  directors. 

It  is  not  disputed  that  the  plaintiff  was  enrolled  in  the  classified 
civil  service  of  the  city,  by  reason  of  a  request  of  the  board  of  directors 
of  the  library  for  such  enrollment  of  assistants;  but  the  argument  is 
advanced  that  there  was  no  authority  for  such  enrollment,  and  that 
the  plaintiff  could  gain  no  rights  under  such  enrollment.  We  are  of 
opinion,  however,  that  the  city  is  hardly  in  a  position  to  urge  this 
25  against  the  plaintiff,  who  was  "holding  a  position  in  the  classified 
municipal  civil  service  subject  to  competitive  examination"  (section 
1543,  Greater  New  York  Charter,  I^ws  1901,  p.  636,  c.  466),  under 
regulations  prescribed  by  the  city.  The  section  cited  provides  that 
"no  TeguldLT  clerk  or  head  of  a  bureau,  or  person  holding  a  position 
in  the  classified  municipal  dvil  service  subject  to  competitive  ex- 
amination, shall  be  removed  until  he  has  been  allowed  an  opportunity 
lo  make  an  explanation" ;  and  both  the  letter  and  the  spirit  of  the  law 
demand  that  where  a  person  is  holding  a  position  under  the  classified 
dvil  service,  subject  to  examination,  he  shall  be  entitled  to  the  protec- 
tion which  this  provision  was  intended  to  give,  even  though  the  city 
may  have  exceeded  its  authority  in  placing  the  position  under  such 
rules  and  regulations.  .  At  least  the  presumption  is  that  the  public 
officials  have  discharged  their  duties,  and  it  is  hardly  fair  that  per- 
sons who  have  been  subiected  to  such  regulations  and  have  acquired 
positions  under  them  shall  be  obliged  to  affirmatively  show  that  the 
dty  has  kept  within  its  powers.  In  other  words,  the  question  ought 
not  to  be  inquired  into  collaterally,  as  a  means  of  defeating  the  rights 
of  the  plaintiff.  We  are  of  opinion,  however,  that  the  plaintiff  was 
an  employe  of  the  city,  and  that  as  such  she  was  within  the  purview 
of  the  law  in  reference  to  civil  appointments,  and  is  fully  protected 
by  section  1543  of  the  charter. 

A  body  known  as  the  "committee  of  administration  of  the  board 
of  directors  of  the  Brookljoi  Public  Library"  served  some  charges 
tioon  the  plaintiff,  who  appeared  before  such  committee  and  protested 
against  any  hearing  or  trial  before  such  committee,  claiming  the  right 
tu  be  heard  by  the  board  of  directors,  who  were  alone  authorized  to 
remove  her.  This  protest  was  disregarded,  the  committee  reported  to 
the  board  of  directors,  the  plaintiff  was  unquestionably  misled  and 
prevented  from  appearing  in  her  own  behalf  before  such  board,  and 
¥;ithout  any  consideration  of  the  report  the  board  of  directors  im- 
mediately adopted  a  resolution  of  removal.  There  is  no  pretense 
that  this  committee  ever  had  this  matter  referred  to  them,  or  that  the 
board  of  directors  had  ever  adopted  any  by-laws  authorizing  such 
committee  to  act  in  cases  of  this  character.  The  whole  proceeding 
appears  to  have  been  conducted  in  disregard  of  the  plaintiff's  rights 
under  the  statute.  We  conclude,  therefore,  that  the  resolution  of  re- 
moval was  a  nullity,  and  that  the  recovery  which  has  been  granted  the 
plaintiff  is  in  accord  with  the  law  of  this  state. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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PHILIPS  ▼.  LEABY. 

(Supreme  Court  Appellate  Dlyision,  Second  Department    July  24,  1900.) 

1*  Abrest—Gbounds— Suspicious  Agtioitb. 

A  police  officer  has  no  right  to  arrest  a  person  merely  because  he  is 
acting  in  a  suspicious  manner. 
[Ed.  Note.—- For  cases  in  point  see  vol.  4,  Cent  Dig.  Arrest  K  145,  149.] 

2.  Venxts— Change— Acts  Done  by  Yibtus  of  OFFioit— Failubb  to  State 
Defense. 

Under  Code  Civ.  Proc.  §  983,  subd.  2,  providing  that  an  action  against 
a  public  officer  for  an  act  done  by  virtue  of  his  office  must  be  tried  in 
the  county  where  the  cause  of  action  arose,  a  motion  by  defendant  in 
such  an  action  to  change  the  place  of  trial  should  not  be  granted,  where 
the  answer  does  not  contain  facts  sufficient  to  constitute  a  defense. 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Forest  D.  Philips  against  Cornelius  Leary.  From  an  or- 
der denying  a  motion  to  change  the  place  of  trial,  defendant  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

John  F.  O'Brien  (Theodore  Connoly,  on  the  brief),  for  appellant 
Joseph  Morschauser,  for  respondent. 

MILLER,  J.  The  action  is  for  false  arrest  in  the  county  of  New 
York,  and  the  defendant,  a  police  officer  of  the  city  of  New  York,  seeks 
a  change  of  the  place  of  trial  to  said  county,  alleging  that  he  is  sued  for 
an  act  done  "in  virtue  of  his  office."  The  complaint  makes  no  mention 
of  the  fact  that  the  defendant  was  such  officer,  and  the  justification  for 
the  arrest  pleaded  in  the  answer  is  that  the  plaintiff  was  acting  in  a  sus- 
picious manner.  It  is  not  alleged  that  the  defendant  had  a  warrant 
that  the  plaintiff  had  committed  a  crime  in  his  presence,  that  the  plain- 
tiff had  committed  a  felony,  or  that  a  felony  had  been  committed  and 
that  the  defendant  had  reasonable  cause  for  believing  that  the  plaintiff 
had  committed  it  (see  section  177,  Code  of  Criminal  Procedure)  ;  nor 
is  It  even  alleged  that  the  defendant  had  reasonable  ground  to  believe 
that  the  plaintiff  had  committed  or  was  about  to  commit  a  felony.  The 
appellant  contends  that  a  police  officer  in  the  city  of  New  York  has  all 
the  powers  conferred  upon  peace  officers  by  statute,  and  in  addition 
such  powers  as  they  possessed  at  common  law  before  their  powers  were 
defined  by  statute. 

It  may  be  conceded  that  at  common  law  for  a  crime  not  committed 
in  his  presence  a  constable  could  justify  an  arrest  without  a  warrant 
showing  reasonable  ground  for  believing  that  the  person  arrested  either 
had  committed  or  was  about  to  commit  a  felony,  whereas  a  private  in- 
dividual had  to  show  that  a  felony  load  in  fact  been  committed.  Bums 
V.  Erben,  40  N.  Y.  463 ;  Newman  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  54 
Hun,  336,  7  N.  Y.  Supp.  560.  But  it  is  not  pretended  that  at  common 
law  an  officer  could  justify  an  arrest  merely  because  he  thought  the 
person  arrested  was  acting  in  a  suspicious  manner.  It  is  unnecessary, 
therefore,  to  consider  the  interesting  question  presented  by  the  appellant 
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whether  pUice  officers  in  the  city  of  New  York  have  greater  powers 
than  peace  officers  in  other  parts  of  the  state. 

The  only  question,  then,  requiring  determina^tion  on  this  appeal,  is 
whether  a  defendant  can  claim  the  benefit  of  subdivision  2  of  section 
983  of  the  Code  of  Civil  Procedure,  where  the  act  for  which  he  is  sued 
was  confessedly  done  without  any  authority  whatever.  Of  course,  a  de- 
fendant need  not  establish  a  defense  to  claim  the  benefit  of  said  statute, 
because  one  may  be  wrongdoer,  through  acting  in  virtue  of  his  office. 
Murphy  v.  Callan,  69  App.  Div.  413,  74  N.  Y.  Supp.  1009.  The  de- 
fendant may  have  acted  colore  officii,  but  not  virtute  officii ;  for,  as  said 
by  the  learned  justice  at  Special  Term: 

"When  the  act  of  the  defendant  is  of  such  a  nature  that  his  ofBce  gives  him 
no  authority  to  do  it,  it  cannot  be  said  that  the  act  was  done  *virtute  officii.' 
Brown  v.  Smith,  24  Barb.  419." 

See,  also,  Green  v.  Rumsey,  2  Wend.  611. 

In  any  view  of  the  case,  the  place  of  trial  should  not  be  changed  upon 
an  answer  which  does  not  contain  facts  sufficient  to  constitute  a  de- 
fense. 

The  motion  was  properly  denied,  and  the  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 

GAYNOR,  J.  (concurring).  Some  inadvertent  judicial  utterances 
got  quite  far  away  from  the  common  law  in  respect  of  the  right  of  ar- 
rest, and  a  close  examination  of  the  older  authorities  seems  to  show  that 
section  177  of  our  Code  of  Criminal  Procedure  only  restored  the  safe- 
guarding common-law  rule,  discarding  all  loose  utterances,  instead  of 
changing  it.  Nor  should  we  even  seem  to  acquiesce,  it  seems  to  me, 
in  the  suggestion  that  the  police  of  New  York  City  have  any  right  of 
arrest  not  conferred  by  the  Code  of  Criminal  Procedure.  Police  offi- 
cials there  have  assumed  too  much  power  already,  as  the  present  case 
only  shows  again,  and  on  the  slightest  doubt  or  hint  might  assume  even 
more.  The  old  provision  of  New  York  city  charters  (now  in  section 
337  of  the  present  charter  [Laws  1901,  p.  143,  c.  466])  that  the  mem- 
bers of  the  police  force  shall  possess  "all  the  common  law  and  statutory 
powers  of  constables,"  refers  to  the  common  law  for  the  time  being,  and 
as  it  is  changed  from  time  to  time.  Its  re-enactment  in  the  new  char- 
ter did  not  enlarge  its  meaning.  It  does  not  refer  to  the  common  law 
before  it  was  changed  or  defined  by  statute,  and  confer  all  the  powers 
of  arrest  that  were  possessed  by  constables  under  it,  plus  all  additional 
powers  of  arrest  (if  any)  conferred  by  statute.  If  the  statute  has  given 
any  additional  power,  they  have"  it,  and  if  it  has  taken  any  away  they 
have  lost  it.  In  a  word,  the  charter  provision  refers  to  the  "law"  as 
it  is  from  year  to  year,  under  common  and  statute  law  combined  and 
construed  together,  until  the  whole  subject  should  be  taken  unto  itself 
by  the  Legislature,  when  the  common  law  would  be  entirely  superseded 
by  statute,  which  is  the  case  in  this  state. 
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PEOPLE  V.  DONOHUa 
(fiTupreme  Ck)urt,  Appellate  Diyision,  Second  Department    Jnly  24,  1906.) 

1.  Gbuhnal  Law— Appeait-Reoobd— Presumption. 

Where  the  record  is  silent  as  to  the  action  of  the  court  in  receiving  the 
statement  of  a  child  nine  years  old,  save  that  it  shows  an  objection  and 
exception,  it  will  be  presumed  that  the  court  was  satisfied  as  to  her  in- 
telligence before  accepting  her  statement 

[Ed.  Note.— For  cases  in  point,  see  voL  15,  Cent  Dig,  Criminal  Law, 
§  3030.] 

2.  INFATVTS— BNDANOERINa   HEALTH   AND   MOBALS. 

Evidence  on  a  prosecution  for  endangering  the  health  and  morals  of  a 
girl  under  10  years  old,  in  violation  of  Pen.  Code,  f  289,  held  insufficient 
to  support  a  conviction. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Lawrence  J.  Donohue  appeals  from  a  conviction.  Reversed,  and 
new   trial   ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

Ernest  L.  Crandall,  for  appellant 

Peter  P.  Smith,  Asst  Dist.  Atty.,  for  the  People. 

JENKS,  J.  The  defendant  has  been  convicted  of  endangering  the 
health  and  morals  of  a  girl  of  10  years,  in  violation  of  section  289 
of  the  Penal  Code,  and  is  sentenced  to  pay  a  fine  of  $100,  or,  in  de- 
fault, to  be  imprisoned  for  60  days.  I  think  that  the  evidence  did  not 
justify  the  judgment 

The  child  and  her  sister,  aged  9  years,  in  the  afternoon  of  an  August 
day,  were  sitting  on  the  ground  near  the  lake  in  Prospect  Park.  The 
defendant,  a  policeman  then  on  duty,  came  near  to  them  and  some  in- 
nocent talk  was  had.  Then  he  said  to  the  child  that  there  was  a  bug 
upon  her,  and  put  his  hand  upon  her.  So  far  there  is  no  dispute. 
But  the  child  testifies  that  thereafter  he  put  his  hand  under  her  clothes 
and  pinched  her  orivate  parts,  so  as  to  hurt  her  severely.  On  the 
other  hand,  the  defendant  testifies  that  he  merely  brushed  off  the  insect, 
crushed  it  between  his  gloved  fingers,  and  went  his  way.  The  girl 
is  corroborated  in  her  story  by  the  statement,  not  under  oath,  of  her 
companion,  her  younger  sister,  aged  9  years,  up  to  and  including  the 
alleged  act  of  putting  the  hand  under  her  clothes.  But  the  younger 
sister  states  that  she  does  not  know  that  the  defendant  pinched  her 
sister,  and  that  she  did  not  hear  her  sister  make  any  cry  or  anything 
cf  that  kind. 

Into  the  scale  of  the  defense  must  be  cast  the  reasonable  doubt, 
the  denials  of  the  defendant,  whose  explanation  of  his  act  of  touching 
the  child  in  the  first  instance  is  corroborated  somewhat  by  both 
children,  the  evidence  of  his  excellent  character,  which  was  neither 
weakened  nor  offset,  and  the  testimony  of  his  witness,  Mrs.  Duryea. 
She,  a  woman  of  apparent  respectability,  who  was  accompanied  into 
court  by  her  husband,  was  a  stranger  to  all  parties,  and  became  a 
voluntary  witness  after  reading  of  the  accusation  in  the  public  prints. 
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She  testifies  that  she  was  present,  that  the  defendant  came  on  the  scene 
to  drive  away  lads  fishing  in  the  lake,  that  the  children  first  spoke 
to  him,  that  he  "stooped  down  and  brushed  away  this  bug,  whatever 
It  was,  from  the  knee  down,  and  he  stooped,  and  he  picked  it  up  and 
put  it  in  his  fingers,  that  way  (illustrating),  and  put  his  hands  be- 
hind him  and  walked  out."  She  says  that  she  remained  after  the 
children  went  away,  and  that  the  defendant  did  not  return.  There 
can  be  no  doubt  that  she  narrates  the  incident  testified  to  by  all  of  the 
other  witnesses.  There  is  testimony  by  the  father  of  the  child  that 
the  defehdant  confessed  to  him;  but  this  is  met  by  the  flat  denial 
of  the  defendant,  and  by  the  testimony  of  Mr.  Hunter,  one  of  his  at- 
torneys, that  the  father  said  to  him  that  the  defendant  had  never 
confessed,  and,  if  he  had  done  so,  there  would  be  more  leniency  shown 
him. 

The  learned  counsel  for  the  appellant  contends  that  the  court  should 
not  have  sworn  the  complaining  witness,  because  she  was  not  shown  to 
be  competent  under  section  392  of  the  Code  of  Criminal  Procedure. 
The  record,  after  stating  the  name  of  the  witness,  reads,  "being  first 
duly  examined  as  to  her  qualifications  to  be  sworn,  testified  as  fol- 
lows." The  learned  assistant  district  attorney  makes  the  point  that 
this  statement  implies  that  she  had  been  examined  as  to  her  com- 
petency, and  it  must  be  deemed  that  the  court  was  satisfied.  This 
point  would  be  well  taken  (People  v.  Johnson,  185  N.  Y.  220,  77  N. 
E.  1164)  but  for  the  further  record,  which  shows  clearly  that  the 
examination  as  to  competency  is  returned  following  this  statement. 
Although  the  court  did  not  examine  the  child  as  minutely  as  is  often 
done  in  criminal  cases,  yet  I  think  the  examination  may  support  the 
conclusion  of  competency.  The  court  received  but  the  statement  of 
the  younger  sister.  The  record  is  silent  as  to  this  action  of  the  court, 
save  that  it  shows  an  objection  and  an  exception.  I  think  we  must 
presume  that  the  court  was  satisfied  as  to  her  intelligence  before  ac- 
cepting the  statement  (People  v.  Johnson,  supra),  and  I  find  no  error 
in  its  course. 

The  testimony  of  any  child,  however  truth-loving,  should  be  sifted 
with  care,  mindful  that  it  is  but  natural  that  it  may  not  comprehend, 
as  if  an  adult,  the  duty  and  the  limitations  of  a  witness  speaking 
of  facts.  An  illustration  may  be  found  in  this  case  in  the  statement 
of  the  younger  sister.  She  says,  first,  "And  he  put  his  hand  up 
her  clothes  and  pinched  her."  I  do  not  assume  that  the  child  in- 
tended to  lie.  She  had  doubtless  heard  her  sister's  story,  and  she 
may  have  believed  it.    But  on  cross-examination  she  was  asked: 

"Do  you  remember  you  testified  before  the  police  commissioner  that  Mr. 
Donohue  did  not  pinch  your  sister,  so  far  as  you  knew?    (No  answer)." 

But  then  she  answered  the  court: 

**1  did  say  before  the  commissioner  that  I  did  not  know  whether  he  pinched 
my  sister  or  not;  I  did  tell  the  commissioner  that  I  told  the  commissioner 
that,  and  I  say  the  same  now.  I  don't  know  that  he  pinched  my  sister.  I  did 
not  hear  my  sister  make  any  cry,  or  anything  of  that  kind." 

The  testimony  of  the  elder  sister  is  not  beyond  criticism  for  its 
contradictions.    And  there  are  20  instances  where  the  record  shows  that 
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she  made  "no  answer"  to  as  many  questions  on  the  direct  and  cross 
examinations.  The  questions  were  put  in  plain  language,  and  the 
cross-examination  was  not  browbeating.  The  child  admitted  that 
she  had  testified  before  the  police  commissioner  that  her  father  and 
mother  "had  to  punish  her  for  not  telling  the  truth,"  and  then  pro- 
ceeded : 

"I  did  say  that  That  is  so.  My  papa  and  mama  punished  me  often  for  not 
telling  the  truth.  Fvery  time  I  told  a  story  mama  would  punish  me;  but  that 
did  not  often  happen." 

She  also  testified  that  she  told  her  mother  of  this  occurrtoce  "on 
the  next  morning";  but,  being  confronted  with  her  testimony  before 
the  police  commissioner  and  under  interrogation  by  the  court,  she 
said: 

"What  I  said  just  now  about  telling  my  mama  the  next  day  after  Monday 
was  not  true.    I  didn't  tell  her  until  Thursday." 

In  such  cases  the  question  naturally  arises,  why  should  a  child  trump^ 
up  such  a  charge  without  even  the  necessity  of  explaining  a  situa-' 
tion?  And,  as  proof  is  weighed  by  probability  and  is  tested  by  gen* 
eral  experience,  that  question  may  be  worthy  of  comment.  The  im- 
probability of  such  an  accusation  by  a  child  rests  upon  the  probable 
absence  of  a  motive  like  revenge,  or  blackmail,  and  the  probable 
lack  of  wanton  wickedness  and  the  requisite  imagination  necessary 
to  concoct  such  a  tale.  And  yet  there  are  instances  of  accusations 
by  children  of  innocent  men,  charging  crimes  and  requiring  as  much 
cunning  and  imagination  for  their  fabrication.  Innocence  is  an  attri- 
bute of  childhood.  But  there  are  countless  instances  of  children  old 
beyond  their  years  in  crime,  in  wickedness,  and  in  cunning.  I  need 
not  put  these  children  in  that  category  as  a  corollary  to  my  conclusion 
that  this  case  must  be  tried  again.  The  child  testifies  that  she  did 
not  tell  her  mother  for  several  days,  and  then  only  when  her  mother 
told  her  that  she  wished  her  to  go  to  the  park ,  and  she  had  answered 
that  she  did  not  wish  to  go.  It  seems  to  me  entirely  possible  that  the 
child,  when  pressed  for  a  reason  and  casting  about  for  one,  may  have 
conceived  the  idea  of  saying  that  she  was  afraid  of  the  policeman,  this 
defendant,  and  then,  when  asked  the  reason,  she  may  have  magnified,, 
distorted,  and  embellished  the  incident  of  brushing  the  insect  from  her 
leg.  A  child  would  not  naturally  understand  the  possible  effect  of 
such  a  story,  or  of  its  consequences  to  the  defendant,  as  a  violation  of 
the  Penal  Code.  I  do  not  attach  much  importance  to  the  fact  that 
she  reiterated  the  story  under  oath.  If  the  story  was  a  falsehood,  and 
she  was  always  punished  by  her  parents  for  her  lies,  it  was  more 
childlike  to  adhere  to  her  falsehood  from  fear  of  parental  punishment 
than  to  confess  it  in  order  to  avert  divine  wrath. 

There  is  testimony  from  the  mother  that  her  child  was  "bordering 
on  St.  Vitus'  dance."  There  is  testimony  from  the  defendant's  life- 
long  friend,  Mrs.  Lyons,  who  called  to  see  the  mother,  that  the  latter 
told  her  that  the  child  had  been  ill  for  a  period  with  nervous  prostra- 
tion and  spinal  trouble  and  vaginitis.  The  mother  denies  that  she  told 
this  to  Mrs.  Lyons.  There  is  medical  evidence  that  pronounced  vig- 
initis  induces  certain  habits  that  might  account  for  the  condition  of  the 
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child's  person  (which  the  child  testifies  "had  been  sore  before") ,  which 
condition  any  child  would  naturally  ascribe  to  almost  any  other  cause. 
The  vagaries  and  delusions  of  persons  who  suffer  from  nervous  afflic- 
tions are  well-recognized.  It  appears  that  after  the  occurrence  a 
physician  was  called  in,  who  examined  the  child.  But  he  did  not 
testify.  In  view  of  the  fact  that  the  child  says  that  her  bare  body 
was  pinched,  so  that  she  was  hurt  "very  much,"  and  that  she  was  sore 
thereafter,  his  testimony  might  prove  important. 

I  advise  that  the  judgment  of  conviction  be  reversed,  and  that  a  new 
trial  be  ordered.    All  concur. 


LEVY  V.  KON  et  aL 

(Supreme  Ck)art,  Appellate  Division,  Second  Department    July  24,  1900.) 

Iii8  Pendens— Notice— Cancellation. 

Code  ClY.  Proc.  §  1670,  provides  that  where  a  lis  pendens  Is  filed  person- 
al service  mast  be  made  or  publication  of  summons  commenced  within 
60  days.  Section  1674  provides  that  if  plaintiff,  after  filing  notice,  un- 
reasonably neglects  to  proceed,  the  court  may,  In  Its  discretion,  direct 
that  the  notice  be  canceled  upon  the  application  of  any  party  aggrieved. 
I  '  B^ldi  that  a  motion  of  a  defendant  to  cancel  a  notice  was  properly  denied, 
where  the  reason  that  he  had  not  been  served  was  that  neither  he  nor  his 
place  of  residence  could  be  found,  and  he  refused  to  disclose  it. 

•Appeal  from  Special  Term,  Kings  County. 

Action  by  Sadie  Levy  against  Sarah  Kon  and  Charles  Tasman. 
"From  an  order  denying  defendant  Tasman's  motion  to  cancel  a  lis 
vpejidens,  he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
LER, and  GAYNOR,  JJ. 

Louis'  LkhteiihtTg,  for  appellant 
,    Frederick  Ktein,  for  respondent. 

GAYNTOR,.  J.  l^his  suit  is  to.  impress  a  trust  on  real  property  owned 
by  the  appellant.  Section  1670  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  a  lis  pendens  is  filed  personal  service  of  the  summons 
must  be  made  on  "a  defendant"  '\yithin  sixty  days  thereafter,  "or  else, 
heioTt  the  expiration  of  the  same  time,  publication  of  the  summons 
paust  be  comrnenced,  or  service  thereof  must  be  made  without  the  state, 
pursuant  to  an  order  obtained  therefor,  ad  prescribed  in  chapter  fifth 
of  this  act." 

.  It  will  be  noticed  that  this  does  not  provide  for  the  case  of  substi- 
tuted service  on  a  resident  defendant  who  cannot  be  found,  or  who 
avoids  service,  as  prescribed  by  section  435  of  chapter  5. 

Section  1674  provides  that  if  the  plaintiff  after  filing  the  notice  "un- 
reasonably neglects  to  proceed  in  the  action,  the  court  may,  in  its  dis- 
cretion," direct  the  notice  to  be  cancelled  "upon  the  application  of  any 
person  aggrieved." 

.  These  two  sections  are  to  be  read  together^  and  the  remedy  of  a  per- 
i80n  aggrieved  by  failure  to  serve  the  summons  is  under  the  latter 
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(Cohen  v.  Ratowsky,  43  App.  Div.  196,  59  N.  Y.  Supp.  344),  and  "the 
court  may,  in  its  discretion,    cancel  the  notice. 

The  learned  justice  below  exercised  his  discretion  properly  in  deny- 
ing the  motion.  The  moving  defendant  professes  to  be  aggrieved  that 
he  has  not  been  served  with  the  summons,  but  the  reason  is  that  neither 
he  nor  his  place  of  residence  can  be  found,  and  he  refuses  to  disclose  it. 
His  default  having  been  taken  on  this  motion,  the  attorney  for  the 
plaintiff  offered  to  open  it  if  the  attorney  who  appears  for  the  said  de- 
fendant specially  for  the  purposes  of  this  motion  would  give  him  the 
residence  of  the  said  defendant,  but  he  refused.-  Let  the  said  defend- 
ant g^ve  his  residence,  or  else  appear  in  the  action,  and  he  will  no 
longer  be  "aggrieved."  He  is  the  sole  cause  of  his  being  aggrieved. 
The  plaintiff  has  exercised  due  diligence  in  trying  to  find  him. 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  dlsbarsements. 

HOOKER,  J.,  concurs.  HIRSCHBERG,  P.  J.,  and  RICH  and  MILLER, 
JJ.,  concur  in  result 


BENTZ  V.  CARI.BTON  &  HOVBT  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24^  1908.) 

Reference— LoNQ  Account— Accoitnts  Not  Directly  Involved. 

In  an  action  for  commissions  under  a  contract  by  plaintifTs  assignor  to 
procure  advertising  space  for  defendant  pursuant  to  which  contract  de- 
fendant contracted  with  the  publishers  of  nearly  400  different  newspapers, 
the  fact  that  the  amount  of  plaintiff's  recovery  was  to  be  determined  by 
ascertaining  the  gross  amount  of  all  defendant's  contracts  with  the  pub- 
lishers did  not  render  those  accounts  directly  involved  In  the  action,  so 
as  to  entitle  defendant  to  a  compulsory  reference. 

Appeal  from   Special  Term,  Westchester  County. 

Action  by  Harry  Bentz  against  the  Carleton  &  Hovey  Company. 
From  an  order  granting  a  motion  for  a  compulsory  reference,  plaintiff 
appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
LER, and  GAYNOR,  JJ. 

Charles  A.  Brodek,  for  appellant 
Morton  L.  Pearey,  for  respondent. 

RICH,  J.  Plaintiff's  action  is  for  commissions  upon  a  contract  with 
the  defendant  by  his  assignor  to  procure  advertising  space  for  defend- 
ant's use,  as  a  result  of  which  the  defendant  contracted  with  the  pub- 
lishers of  386  different  newspapers.  The  account  between  these- pub- 
lishers and  the  defendant  is  not  directly  involved  in  this  action,  but  is 
involved  collaterally  only  to  the  extent  that  the  amount  of  plaintiff's 
recovery,  if  he  is  to  recover,  must  be  determined  by  ascertaining  the 
gross  amount  of  such  contracts.  The  account  read  on  the  motion  shows 
the  indebtedness  of  defendant  to  the  various  publishers,  and  does  not 
pretend  to  state  an  indebtedness  of  defendant  to  plaintiff's  assignor. 

A  compulsory  reference  is  only  authorized  by  the  statute  because  the 


Digitized  by 


Google 


Sup.  Ct.)  PECHTEE  V.  FOSTEL.  207 

examination  of  a  long  account  is  involved.  When  the  account  to  be  ex- 
amined is  the  immediate  object  of  the  action,  and  is  directly  involved, 
and  when  the  account  is  to  be  examined  for  the  purpose  only  of  af- 
fording evidence  upon  which  the  plaintiflf  relies  to  fix  the  amount  of 
his  recovery,  he  cannot  be  ccwnpelled  to  accept  a  reference.  Loverin  v. 
Lenox  Corporation,  35  App.  Div.  263,  64  N.  Y.  Supp.  724;  C.  &  C. 
Electric  Co.  v.  Walker  Co.,  35  App.  Div.  426,  64  N.  Y.  Supp.  810  ; 
Camp  V.  IngersoU,  86  N.  Y.  433. 

It  is  not  made  to  appear  that  the  separate  account  of  defendant  with 
the  publishers  of  the  papers  in  which  it  advertised  will  be  litigated  upon 
the  trial  of  the  action.  See  Spence  v.  Simis,  Jr.,  137  N.  Y.  616,  33  N. 
E.  654. 

While  we  have  given  careful  consideration  to  the  argument  of  the 
learned  counsel  for  the  respondent  we  are  of  the  opinion  that  this  case 
is  brought  within  the  principle  declared  in  McAleer  v.  Sinnott,  30 
App.  Div.  318,  61  N.  Y.  Supp.  956,  in  which  it  was  held  that  where  there 
is  no  statement  or  intimation  that  the  different  items  are  to  be  separately 
litigated,  or  that  they  are  to  be  laid  before  the  trial  court  for  any  pur- 
pose exists  as  the  basis  for  a  computation  of ^  the  amount  due  the 
plaintiff  in  case  his  construction  of  the  contract  is  sustained,  a  com- 
pulsory order  of  reference  ought  not  to  be  made. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
defendant's  motion  denied,  with  $10  costs.    All  concur. 


PECHTBR  V.  POSTBIi. 
(Supreme  Ck)nrt,  Appellate  Division,  Second  Department    Jnly  24,  1906.) 

BANKSUPTOT—DlBCHABOIfr— LlABnJTIBS    DiSCHAilOBD— JUDGKENT    IN     CONVSB- 
SION. 

A  judgment  In  an  action  of  conversion,  founded  on  contract  express  or 
Implied,  is  provable  against  a  bankrupt's  estate,  and  is  released  by  his  dis- 
charge. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Benny  Fechter  against  Jacob  Postel.  From  an  order 
canceling  and  discharging  of  record  a  judgment  m  favor  of  plaintiff 
against  the  defendant,  and  dismissing  proceedings  supplementary  to 
execution  issued  thereon,  plaintiff  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

M.  H.  Newman,  for  appellant. 
Isidore  Hershfield,  for  respondent 

HIRSCHBERG,  P.  J.  The  order  appealed  from  was  properly 
granted.  The  judgment  which  the  order  cancels  was  rendered  in  the 
Municipal  Court  of  the  city  of  New  York  in  an  action  for  conversion. 
Thereafter  the  judgment  debtor,  the  defendant  herein,  duly  filed  a  vol- 
untary petition  in  bankruptcy,  was  adjudged  a  bankrupt,  and  was  dis- 
charged from  all  his  debts  provable  in  that  proceeding.  The  judg- 
ment in  question  was  duly  scheduled  in  his  petition,  and  he  was  dis- 
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charged  from  all  liability  on  the  judgment,  provided  the  debt  upon 
which  it  was  founded  is  a  debt  provable  in  bankruptcy,  and  not  ex- 
cepted from  the  provisions  which  release  the  bankrupt  from  liability 
on  his  discharge. 

The  case  of  Watertown  Carriage  Co.  v.  Hall,  176  N.  Y.  313,  68  N. 
E.  629,  is  an  authority  to  the  effect  that  such  a  debt  is  not  released  by 
a  discharge  in  bankruptcy  under  the  terms  of  the  national  bankruptcy 
law.  The  decision  in  that  case,  however,  was  based  upon  the  cases  of 
Frey  v.  Torrey,  70  App.  Div.  166,  75  N.  Y.  Supp.  40,  affirmed  on  opin- 
ion below  175  N.  Y.  501,  67  N.  E.  1082,  and  Crawford  v.  Burke,  201 
111.  681,  66  N.  E.  833.  Since  that  decision,  however,  the  Illinois  case 
has  been  reversed  by  the  Supreme  Court  of  the  United  States  (see 
Crawford  v.  Burke,  195  U.  S.  176,  25  Sup.  Ct.  9,  49  L.  Ed.  147),  and 
the  rule  has  been  therein  established  that  a  debt  founded  upon  contract 
express  or  implied  is  provable  against  the  bankrupt's  estate,  notwith- 
standing the  fact  that  the  creditor  may  have  elected  to  bring  his  action 
in  trover  as  for  a  fraudulent  conversion  instead  of  in  assumpsit.  In 
Tindle  v.  Birkett,  183  N.  Y.  267,  271,  76  N.  E.  25,  it  was  recognized 
that  the  case  of  Frey  v.  Torrey,  supra,  must  be  considered  as  ovemfled 
by  the  federal  decision  in  Crawford  v.  Burke,  supra.  It  follows  that 
a  claim  for  conversion  is  provable  and  dischargeable. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements.  AD 
concur. 


<114  App.  Dlv.  470.) 

McCARBAGHER  v.  PROAL. 

(Supreme  Ck)tirt,  Appellate  Division,  First  Department    July  12,  1900.) 

1.  Municipal  Cobporations— Use  of  Stbeets— Neouqerce^Aotion— Inbtbuo- 

TIONS. 

In  an  action  f6r  injuries  to  plaintiff  in  a  collision  between  his  bicycle 
and  an  automobile  at  a  street  intersection,  it  appeared  that  plaintiff  had 
been  traveling  westerly  and  defendant  northerly.  An  ordinance  was  in- 
troduced in  evidence  giving  the  right  of  way  at  street  intersections  to 
vehicles  traveling  northerly  over  vehicles  traveling  westerly,  and  the  conrt 
instructed  that  a  violation  of  the  ordinance  would  not  be  conclusive  evi- 
dence of  negligence,  but  merely  evidence  to  be  considered  on  the  question 
of  negligence,  ffeld,  that  a  subsequent  instruction,  stating  that  the  Jury 
should  determine  whether  the  ordinance  applied  to  the  case  in  question, 
was  erroneous. 

2.  Same— Violation  of  Ordinance— Cohtbibutobt  Negliqenob. 

The  mere  fact  that  one  operating  a  vehicle  violates  a  municipal  ordi- 
nance prescribing  the  rights  of  way  at  street  intersections  does  not,  of 
itself,  constitute  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  Gent  Dig.  Municipal  Corpora* 
tions,  §  1517.] 

8L  Same— Bvidence. 

In  an  action  for  Injuries  to  plaintiff  in  a  collision  between  his  bicycle 
and  an  automobile  evidence  considered,  and  held  insufficient  to  show  plain- 
tiff free  from  contributory  negligence. 

OT.rlen,  P.  J.,  and  Houghton,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Charles  McCarragher,  by  Anna  F.  McCarragber,  his 
guardian  ad  litem,  against  Artliur  B.  Proal.    From  a  judgment  in 
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favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Carl  S.  Petrasch  (Louis  Salant,  on  the  brief),  for  appellant. 
James  R.  Soley  (Howard  C.  Dickinson,  on  the  brief),  for  respond- 
ent. 

LAUGHLIN,  J.  This  is  an  action  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence  of  the  de- 
fendant. At  about  10 :30  o'clock  in  the  forenoon  on  the  17th  day  of 
April,  1903,  the  plaintiff,  then  18  years  of  age,  was  riding  a  bicycle 
westerly  on  East  Forty-Fourth  street,  from  No.  47,  which  was  about 
112  feet  east  of  Madison  avenue,  intending  to  continue  along  Forty- 
Fourth  street  across  Madison  avenue  to  Fifth  avenue  on  his  way  to 
No.  905  Fifth  avenue,  where  he  was  employed  by  Whitehouse  &  Parlee, 
real  estate  agents.  He  testifies  that  while  he  was  crossing  Madison 
avenue  the  left  front  wheel  of  the  defendant's  automobile  6ame  in  con- 
tact with  his  left  leg  from  the  side  and  rear,  precipitating  him  upon  the 
pavement,  anc"  inflicting  the  injuries  of  which  he  complains.  The 
plaintiff  was  continuing  on  his  course,  and  did  not  discover  the  automo- 
bile until  it  struck  him.  He  testified  that  his  course  was  along  the 
northerly  side  of  the  single  car  track  in  Forty-Fourth  street,  within 
from  6  to  10  feet  of  the  north  curb ;  that  his  speed  was  moderate ;  that 
when  within  3  or  4  feet  of  the  building  line  of  Madison  avenue  he  had 
a  clear  view  down  the  avenue,  and  looked,  and  saw  a  covered  van  ap- 
proaching a  little  north  of  the  middle  of  the  block*  that  ho  other  vehi- 
cle was  in  sight  in  that  direction;  that  he  looked  north,  and  saw  an 
automobile  and  street  car  approaching  a  little  south  of  Forty-Fifth 
street ;  that  he  then  rang  his  bell,  and  "spurted"  straight  across,  with- 
out again  looking  in  either  direction,  and  that  as  his  front  wheel  crossed 
the  westerly  rail  of  the  south-bound  track  he  heard  a  shout,  and  the  au- 
tomobile, which  had  not  sounded  the  gong  or  rung  a  bell,  hit  him.  The 
chauffeur  testified  that  the  automobile  was  an  electric  brougham  with 
extension  front,  weighing  4,400  pounds,  and  having  a  maximum  capac- 
ity for  speed  of  10  or  11  miles  an  hour ;  that  he  was  running  at  third 
speed,  or  about  7  miles  an  hour;  that  his  seat  was  about  6  feet  above 
the  pavement,  and  that  his  head  was  nearly  3  feet  higher;  that  his 
course  up  the  block  was  on  the  east  side  of  the  street,  2  or  3  feet  easter- 
ly from  the  easterly  rail  of  the  north-bound  street  railroad  track ;  that 
when  about  20  feet  from  Forty-Fourth  street  he  for  the  first  time  saw 
the  plaintiff  about  12  feet  east  of  the  east  curb  line  of  Madison  avenue, 
and  that  he  had  not  looked  in  that  direction  before;  that  plaintiff  was 
riding  on  the  south  side  of  Forty- Fourth  street,  about  5  or  6  feet  from 
the  southerly  curb,  and  that,  after  the  automobile  passed  about  10  feet 
further  on,  it  appeared  to  him  that  a  collision  was  imminent,  and  he 
turned  off  the  power,  applied  the  brake,  sounded  the  gong,  shouted,  and 
turned  his  machine  quickly  to  the  left  side,  with  a  view  to  allowing  the 
plaintiff  to  pass  to  the  right,  but  that  the  plaintiff  continued  on  his 
course,  and  the  collision  occurred  in  the  middle  of  the  easterly  track, 
100  N.Y.S.— 14 
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just  north  of  the  middle  of  Forty-Fourth  street,  and  the  automobUe 
came  to  a  stop  before  it  reached  the  westerly  track. 

There  is  no  substantial  conflict  in  the  evidence  as  to  the  course  pur- 
sued by  the  automobile.  The  testimony  of  the  other  witnesses  called 
by  the  defendant,  however,  tends  to  show  that  the  plaintifFs  course  was 
about  along  the  center  line  of  Forty-Fourth  street;  that  the  point  of 
collision  was  about  between  the  two  tracks,  and  at  about  the  center,  or 
a  little  north  of  the  center,  of  Forty-Fourth  street,  and  that  it  moved 
only  3  or  4  feet  after  the  collision.    The  other  witnesses  called  by  the 

tJamtiff  testified,  in  substance,  that  he  was  riding  north  of  the  center 
ine  of  Forty-Fourth  street;  that  the  collision  occurred  on  the  south- 
bound track,  or  just  west  of  the  westerly  rail  thereof;  that  as  the  au- 
tomobile reached  Forty-Fourth  street  it  swerved  suddenly  to  the  left, 
and  at  the  time  of  the  collision  was  faced  in  a  westerly  or  northwesterly 
direction;  that  the  plaintiff  was  knocked  off  the  wheel  to  the  right, 
and  was  shoved  along  the  asphalt  by  the  automobile  from  6  to  8  feet 
toward  the  northwest  comer  of  the  street;  that  when  the  automobile 
came  to  a  stop,  the  rear  wheels  were  on  the  south-bound  track,  and  the 
front  wheels  on  the  asphalt  to  the  west.  No  witness,  excepting  the 
plaintiff,  testified  to  seeing  the  moving  van.  The  carriageway  of  East 
Forty-Fourth  street  between  the  curbs  is  30  feet  wide,  and  that  of 
Madison  avenue  is  42  feet  wide.  The  easterly  curb  line  of  Madison 
avenue  is  23  feet  from  the  building  line.  The  easterly  rail  of  the 
north-bound  street  railway  track  is  13  feet  6  inches  from  the  easterly 
curb.  The  block  between  Forty-Third  and  Forty-Fourth  streets  is 
200  feet  long.  The  block  bounded  by  Forty-Fourth  street,  Vander- 
bilt,  Forty-Third  street,  and  Madison  avenue  was  then  vacant,  and 
inclosed  by  a  picket  fence  5  feet  9  inches  in  height.  This  fence  along 
Madison  avenue  was  8  feet  2  inches  west  of  the  building  line.  The 
pickets  were  3  inches  wide,  and  spaced  2^4  inches  apart,  and  were 
pointed  at  the  top.  The  fence  partly  obstructed  the  view  from  Forty- 
Fourth  street  down  Madison  avenue  and  vice  versa,  unless,  of  course, 
the  line  of  vision  was  above  it.  The  evidence  does  not  show  that  the 
chauffeur  attempted  to  look  through  or  over  the  picket  fence  into  West 
Forty-Fourth'  street,  nor  does  it  show  that  the  plaintiflf  attempted  to 
look  through  or  over  it  into  Madison  avenue. 

Testimony  was  given  by  witnesses  called  by  the  defendant 
tending  to  show  that  the  plaintiff  was  riding  at  a  speed  of  about  8 
miles  an  hour,  and  the  chauffeur  testified  on  that  subject  "the  boy 
was  going  as  fast  as  I  was,  probably  faster."  With  the  exception  of  the 
testimony  of  the  chauffeur,  there  is  no  specific  evidence  of  the  relative 
distance  of  the  bicycle  and  automobile  as  they  approached  the  cross- 
ing, from  the  point  where  their  routes  would  have  intersected,  had 
they  continued  on  their  respective  courses.  One  witness  called  by  the 
defendant,  who  was  a  passenger  on  a  south-bound  street  car,  seated  on 
the  rear  platform  seat  facing  north,  testified  that  the  street  car  passed 
the  automobile  about  one-third  of  the  length  of  the  block  below  Forty- 
Fourth  street;  that  just  after  passing  it,  and  when  the  street  car  was 
about  in  the  middle  of  the  block,  he  looked  through  the  picket  fence, 
and  saw  the  plaintiff  about  15  feet  east  of  the  easterly  fence  line  of 
Forty-Fourtii  street,  and,  apprehending  an  accident,  he  alighted  from 
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the  car,  and  went  back  and  heard  the  plaintiff  say,  in  answer  to  an  in- 
quiry from  a  policeman  as  to  whether  he  wanted  the  chauffeur  ar- 
rested, "No;  it  was  not  his  fault."  This  witness  does  not  locate  the 
position  of  the  automobile  at  the  time  he  first  saw  plaintiff.  The  plain- 
tiff admits  that  he  answered  the  policeman's  inquiry  in  the  negative,  but 
he  denies  that  he  stated  that  the  chauffeur  was  not  at  fault. 

Evidence  was  adduced  on  the  part  of  the  plaintiff  tending  to  show 
•that  the  automobile  could  have  been  stopped  in  from  12  to  15  feet,  and 
that  the  bicycle  could  have  been  stopped  in  about  the  same  distance; 
and  on  the  part  of  the  defendant  evidence  was  introduced  tending  to 
show  that  the  bicycle  could  have  been  stopped  in  2  or  3  feet,  and  that 
it  would  take  from  16  to  24  feet  to  stop  the  automobile.  If  the 
chauffeur  is  accurate  in  his  testimony  with  respect  to  the  distances,  his 
machine  had  25  or  26  feet  to  travel  after  he  first  saw  the  plaintiff 
before  it  would  reach  the  line  on  which  the  plaintiff  was  proceeding, 
and  the  plaintiff  had  only  22y2  or  23J/2  feet  to  travel  to  clear  the  auto- 
mobile ;  and  if  the  plaintiff  was  not  traveling  on  the  southerly  side  of 
Forty-Fourth  street,  but  on  the  northerly  side,  the  relative  distances 
would  be  still  greater  in  his  favor  of  the  plaintiff.  It  would  mani- 
festly, however,  be  an  unfair  view  of  the  testimony  of  the  chauffeur  to 
seize  upon  these  figures  as  indicating  that  if  he  had  kept  on  his  course 
the  accident  would  have  been  avoided,  for  he  further  testifies  that  if 
he  had  kept  on  his  course  he  would  have  run  over  the  plaintiff.  It  is 
evident  that  this  was  his  opinion  at  the  time,  and  for  that  reason  he 
turned  to  the  left.  With  the  two  vehicles  so  near,  it  is  reasonable 
to  infer  that  his  testimony  that  a  collision  would  have  been  unavoidable 
if  he  had  not  turned  is  more  likely  to  be  accurate  than  his  estimate 
of  distances  given  in  feet.  The  fact  that  the  automobile,  although 
slowing  up,  struck  the  bicycle,  is  evidence  that  the  chauffeur's  judg- 
ment that  he  would  have  struck  the  plaintiff  if  he  had  continued  on 
his  course  was  more  accurate  than  his  estimate  of  distances  or  of 
speed.  Of  course,  the  automobile  may  have  been  going  much  faster 
than  the  chauffeur  admits,  and  if  it  shoved  plaintiff  from  6  to  8  feet 
that  would  indicate  that  it  had  not  slowed  down  materially ;  but  there 
was  evidence  from  which  the  jury  might  have  found  that,  as  the 
vehicles  approached  the  point  of  crossing,  if  they  continued  on  their 
respective  courses,  and  at  the  speed  at  which  they  were  respectively 
approaching,  a  collision  would  have  occurred.  In  these  circumstances, 
it  was  the  duty  of  the  court  to  fully  instruct  the  jury  with  respect  to 
the  rights  and  duties  of  the  respective  parties. 

In  behalf  of  the  defendant,  an  ordinance  duly  enacted  by  the  legis- 
lative body  of  the  municipality,  giving  "the  right  of  way"  at  street 
intersections  to  vehicles  traveling  northerly  and  southerly  over  vehicles 
traveling  easterly  and  westerly,  was  introduced  in  evidence.  The 
court,  in  the  main  charge,  neither  defined  negligence  nor  referred  to  the 
ordinance.  The  court  subsequently,  at  the  request  of  counsel  for  the 
defendant,  instructed  the  jury  as  follows : 

"It  is  the  duty  of  both  these  parties  to  exercise  ordinary  care.  Negligence 
Ig  the  want  of  ordlnai-y  care,  prudence,  or  caution  by  one  performing  an  act, 
haying  no  positive  Intention  of  injuring  the  person  complaining  thereof,  and 
ordinary  care  is  such  care  as  is  fairly  apportioned  to  the  risk  to  be  incurred 
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or  the  danger  to  be  avoided,  based  upon  the  ordinary  standard  of  prudence 
and  caution.  There  Is  evidence  in  this  case  that  you  must  consider — ^thls 
evidence  of  the  ordinance  that  has  been  adduced — ^which  gives  the  right  of 
way  to  vehicles  passing  north  and  south  over  those  going  east  and  west;  but 
you  must  not  glean,  if  you  conclude  from  the  facts  that  there  has  been  a 
violation  of  this  ordinance,  that  that  is  conclusiT^  evidence  of  negligence ;  but 
it  is  a  fact  for  you  to  consider  that  the  evidence  does  give  this  right  of  way." 

Counsel  for  the  plaintiff  thereafter  requested  the  court  to  instruct 
the  jury  as  follows: 

**I  would  like  to  ask  your  honor  to  charge  In  reference  to  the  ordinance  that 
the  Jury  may  consider  whether  the  circumstances  were  fiuch  as  to  call  for  the 
application  of  this  ordinance." 

The  court  replied: 

••Certainly ;  take  all  the  evidence  Into  consideration,  and  you  are  to  deter- 
mine whether  from  the  evidence  in  this  case  the  proof  offered  as  the  ordinance 
In  the  shape  of  an  ordinance  applies  to  this  particular  case." 

— ^To  which  counsel  for  the  defendant  duly  excepted.  Counsel  for  the 
defendant  then  requested  the  court  to  charge  as  follows : 

••I  ask  your  honor  to  charge  the  Jury,  In  view  of  the  charge  Just  made,  that  the 
ordinance  provides  that  if  a  vehicle  in  the  city  of  New  York  Is  going  north  or 
south,  and  if  another  vehicle  is  going  east  or  west,  and  they  come  near  to 
each  other  at  a  street  Intersection,  and  there  is  any  imminence  of  a  collision, 
the  vehicle  east  and  west  must  wait,  and  let  the  vehicle  going  north  and 
south  pass." 

Whereupon  the  court  said :  "Except  as  I  have  charged  in  regard  to 
the  ordinance,  I  refuse  to  charge  that." 

I  am  of  opinion  that  these  exceptions  were  well  taken.  It  will  be 
observed  that  the  court  at  first  properly  instructed  the  jury  that  they 
were  to  consider  the  ordinance,  but  that  ja  violaion  of  it  would  not  be 
conclusive  evidence  of  negligence,  and  would  be  merely  evidence  to  be 
considered  by  them  upon  the  question  of  negligence.  The  instructions 
subsequently  given  at  the  request  of  counsel  for  the  plaintiff  were 
misleading.  The  court  left  it  to  the  jury  to  determine  as  to  whether 
the  ordinance  was  applicable.  The  learned  judge  doubtless  merely 
meant  to  leave  it  to  the  jury  to  determine  whether  the  ordinance  had 
been  violated,  but  it  is  doubtful  whether  the  jury  so  understood  the 
charge  as  made.  The  automobile  was  going  north  on  an  avenue,  and 
the  bicycle  was  going  west  on  a  cross  street.  It  is  evident,  there- 
fore, that  the  ordinance  was  applicable,  for  its  very  purpose  was  to 
regulate  the  rights  of  vehicles  thus  crossing ;  but  whether  the  ordinance 
was  violated  or  not  depended  upon  how  the  jury  found  the  facts.  After 
it  was  left  to  the  jury  in  this  indefinite  way  to  determine  whether  or  not 
the  ordinance  applied,  the  object  of  the  request  of  counsel  for  the  de- 
fendant, which  was  declined,  was  to  have  the  jury  instructed  by  the 
court  as  to  what  facts  would  constitute  a  violation  of  the  ordinance. 
The  most  casual  observation  of  the  congestion  of  vehicle  traffic  on  the 
avenues  and  streets  running  northerly  and  southerly  shows  the  ne- 
cessity for  such  an  ordinance.  There  are  but  few  streets,  especially 
uptown,  where  there  is  any  congestion  in  vehicle  traffic  moving  easterly 
and  westerly.    Were  it  not  for  this  ordinance,  not  only  would  multi- 
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tudes  of  people  be  delayed  at  times  for  the  tonvenience  of  one,  buj; 
great  danger  wo.uld  be  involved  in  suddenly  stopping  the  procession 
of  vehicles  up  and  down  the  avenues,  excepting  at  points  where  the 
traffic  is  regulated  by  the  police.     If  the  bicycle  and  automobile  were 
approaching  the  point  at  which  their  lines  of  travel  would  intersect 
substantially  at  the  same  time  and  so  near  that  there  was  imminence 
of  a  collision,  and  it  was  not  the  duty  of  the  bicycle  rider  to  slow  down 
and  stop  if  necessary  to  avoid  a  collision,  it  is  difficult  to  see  the  object 
of  the  ordinance,  and  to  know  what  would  constitute  a  violation  of  it. 
If  the  facts  were  as  recited  in  the  request  to  charge,  I  think  the  plain- 
tiflF  in  going  ahead  did  not  accord  to  the  defendant  the  right  of  way, 
and,  if  so,  he  was  guilty  of  a  violation  of  the  ordinance,  and  that  should 
have  been  considered  by  the  jury  with  the  other  evidence  tending  to 
show  contributory  negligence  on  his  part.     The  validity  of  this  ordi- 
nance and  of  similar  ordinances  and  statutes  has  been  sustained  by  the 
courts,  and  it  has  been  held  that  the  rights  of  the  traveler  to  whom  the 
right  of  way  is  given  are  superior.     Geary  v.  Met.  St.  R.  Co.,  84  App. 
Div.  614,  82  N.  Y.  Supp.  1016 ;  City  of  New  York  v.  Met.  St.  R.  Co., 
90  App.  Div.  ee,  85  N.  Y.  Supp.  693 ;  Cushing  v.  Met.  St.  R.  Co.,  92 
App.  Div.  510,  87  N.  Y.  Supp.  314;  Buys  v.  Third  Ave.  R.  R.  Co.,  45 
App,  Div.  11,  61  N.  Y.  Supp.  113.     Of  course,  the  rule  is  well  settled 
that  a  violation  of  a  statute  or  municipal  ordinance  by  those  operating  a 
train,  car,  or  vehicle  does  not,  in  and  of  itself,  constitute  negligence. 
Knupple  V.  Knickerbocker  Ice  Company,  84  N.  Y.  485.    The  jury 
must  determine  from  all  the  circumstances,  including  the  fact  of  the 
violation  of  the  statute  or  municipal  ordinance,  whether  the  party 
violating  it  was  guilty  of  contributory  negligence.     On  the  other  hand, 
while  third  persons  have  a  right  to  assume  that  statutes  and  ordinances 
will  be  observed,  that  does  not  relieve  them  of  exercising  care  and 
caution  ior  their  own  safety ;  and  when  they  observe,  or  in  the  exercise 
of  ordinary  care  should  observe,  that  the  statute  is  not  being  obeyed, 
they  are  not  justified  in  proceeding  and  asserting  their  rights,  and,  if 
they  do,  they  cannot  recover  any  damages  they  may  sustain.     Taylor 
v.  Union  Traction  Co.,  184  Pa.  465,  40  Atl.  159,  47  L.  R.  A.  289 ;  C. 
&  A.  R.  R.  R.  V.  R.  R.  I.  &  St.  L.  R.  R.,  72  111.  34. 

Aside  from  the  error  in  the  charge,  I  am  of  opinion  that  the  verdict 
of  the  jury  is  against  the  weight  of  the  evidence.  The  plaintiff  did  not 
satisfactorily  bear  the  burden  of  showing  by  a  preponderance  of  evi- 
dence that  he  was  free  from  negligence.  He  concedes  that  he  only 
looked  once,  and  that  was  when  he  was  three  or  four  feet  east  of  Madi- 
son avenue.  If  he  then  had  a  clear  view,  as  he  claims,  it  is  quite 
evident  that  he  did  not  look  with  care,  or  he  would  have  seen  the 
automobile;  and  if  when  he  looked  he  did  not  have  a  clear  view  of  the 
street  for  a  sufficient  distance  to  discover  the  approach  of  vehicles  from 
which  injury  might  be  apprehended,  he  should  have  looked  after 
emerging  beyond  the  street  line.  It  does  not  appear  that  his  attention 
was  diverted.  The  street  car  and  other  vehicle  approaching  from  the 
north  were  concededly  a  considerable  distance  away.  If  he  had  exer- 
cised ordinary  care  for  his  own  safety  it  would  seem  that  he  would  or 
should  have  discovered  this  automobile  before  it  struck  him,  and  in 
time  to  veer  a  little  to  the  right,  and  aid  the  chauffeur  if  the  latter 
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was  making  an  effort  to  avoid  running  him  down,  and,  in  any  event,  to 
avoid  the  collision. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Mclaughlin  and  clarke,  jj.,  concur. 

HOUGHTON,  J.  I  do  not  think  the  judgment  should  be  reversed 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 
The  negligence  of  the  defendant's  servant  was  clearly  for  the  jury.  His 
chauffeur  repeats  many  times  that  he  was  20  feet  south  of  the  south 
curb  of  Forty-Fourth  street  when  he  first  discovered  the  plaintiff  on 
his  bicycle  12  feet  east  of  the  Madison  avenue  line,  on  the  south  side  of 
that  street.  He  does  not  say  that  the  plaintiflF  was  close  to  the  curb, 
and  presumably  he  was  not  riding  on  the  curb  line.  The  plaintiff  testi- 
fies that  he  was  riding  on  the  north  side  of  that  street.  The  defend- 
ant's proof  is  that  the  automobile  could  be  stopped  within  24  feet. 
The  weight  of  the  evidence  is  that  the  accident  occurred  on  the  down- 
town car  track  on  Madison  avenue,  or  further  west,  and  north  of  the 
center  line  of  Forty-Fourth  street,  and  that  the  left  fore  wheel  of  the 
automobile  hit  the  hind  wheel  of  the  bicycle  on  the  left  side  and  from 
the  rear.  The  accident  could  have  been  avoided,  as  it  turned  out,  had 
the  chauffeur  kept  straight  ahead,  or  had  he  turned  sharply  around 
the  southwest  corner  of  Forty-Fourth  street,  instead  of  going  to  the 
north  side  of  Forty-Fourth  street  to  make  his  turn.  Instead  of  stop- 
ping within  24  feet,  in  which  it  could  have  been  stopped,  according  to 
the  defendant's  own  proof,  it  proceeded  before  stopping  20  feet  to  the 
southerly  curb  of  Forty-Fourth  street,  and  from  that  point  diagonally 
to  the  westerly  side  of  Madison  avenue  and  Forty-Fourth  street,  which 
must  have  been  a  distance  of  at  least  20  feet  more. 

While  the  defendant  would  not  be  liable  for  an  error  in  judgment, 
it  was  a  question  for  the  jury  whether  or  not  the  chauffeur  exercised 
proper  care  in  doing  what  he  did,  and  in  not  stopping  sooner  than  he 
did ;  nor  should  the  verdict  be  disturbed  with  respect  to  any  negligence 
on  the  part  of  plaintiff.  By  his  testimony,  when  he  approached  Madi- 
son avenue  he  looked  south,  and  saw  nothing  but  a  van  between  his 
street  and  Forty-Third  street,  and  that  looking  north  he  saw  a  car  and 
an  automobile  coming  southerly  from  Forty-Fifth  street  It  is  true 
he  is  not  corroborated  as  to  the  van,  but  the  jury  had  a  right  to  believe 
his  testimony,  and  he  fulfilled 'his  duty  in  looking,  if  his  testimony 
is  true.  The  chauffeur  testifies  that  he  turned  to  the  left  to  give  the 
plaintiff  an  opportunity  to  turn  to  the  right.  When  he  saw  that  the 
plaintiff  was  not  turning  to  the  right,  but  was  proceeding  straight 
across  Madison  avenue,  he  himself  could  have  turned  more  sharply  to 
the  left,  or  turned  back  to  the  right  and  kept  straight  ahead,  and  if 
he  had  done  either  the  accident  would  have  been  avoided.  The  plain- 
tiff did  not  turn  to  the  right  because,  as  he  says,  he  did  not  see  the 
automobile  at  all  until  it  aune  on  him  from  behind.  Upon  the  testi- 
mony it  was  a  fair  question  for  the  jury  to  determine  whether  or  not 
the  chauffeur  and  the  plaintiff  exercised  the  care  which  each  was 
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required  to  exercise  under  the  circumstances,  and  I  think  on  the  facts 
the  judgment  should  not  be  disturbed. 

I  concur,  however,  in  the  granting  of  a  new  trial  because  of  the  er- 
rors in  refusing  to  diarge. 

O'BRIEN,  P.  J.,  concurs. 

(^  Misc.  Rep.  406.) 

In  re  GRIFFITH'S  ESTATE. 

(Banogate^B  Court,  Rensselaer  County.    February,    1900.) 

L  ADiaNIBTBATION— ACCOUNTINQ  OF  ADiaNIST&AT&IX— JUDGMENT  IH  FAVOB  OF 

Deoedsnt. 

An  administratrix  of  ber  husband's  estate  must- be  charged  on  the  final 
settlement  of  her  accounts  with  a  Judgment  by  confession  rendered  against 
her  in  the  Supreme  Court  in  fa^or  of  him. 

[Ed.  Note. — For  cases  in  point,  see  toI.  22,  Gent  Dig.  Executors  and 
Administrators,  §  802.] 

1  8amk-Jt7bibdiotion  of  Sxtbbogatb'b  Coubt. 

The  Surrogate's  Court  cannot,  on  the  Judicial  settlement  of  the  account 
of  an  administratrix,  set  aside  a  Judgment  against  her  entered  in  the 
Supreme  Court  in  favor  of  the  decedent,  on  the  ground  that  the  Judgment 
was  confessed  at  the  decedent's  request  and  without  consideration. 

&  Samb— Abilitt  of  Admtnistbatbix  to  Pat. 

On  the  Judicial  settlement  of  the  account  of  an  administratrix,  the 
Surrogate's  Court  must  charge  against  her  a  Judgment  in  favor  of  the 
decedent,  though  she  has  no  property  with  which  to  pay  it. 

i  Samb— Statutoby  Pboyision. 

Code  Civ.  Proc  §  2714,  requiring  that  an  executor  be  charged  with  a 
debt  due  from  him  to  the  decedent  as  so  much  money  in  his  hands, 
applies  also  to  the  administratrix. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent.  Dig.  Executors  and 
Administrators,  §  802.] 

&  BaHB— AlXOWARCB   to   WIDOW   FOB '  SUPPORT. 

An  allowance  to  a  widow  for  provisions  for  60  days  after  her  husband's 
death  should  not  be  restricted  to  what  she  might  consume  personally,  but 
should  include  what  was  necessary  for  her  relatives  who  were  members 
of  the  family,  and  remained  in  the  family  after  the  husband's  death. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  661-066,  670.] 

6L  Sajtb. 

Where  decedent  did  not  own  the  articles  enumerated  in  Code  Civ.  Proc. 
I  2713,  subd.  4^  as  exempt,  no  allowance  should  be  made  to  the  widow  in 
lieu  thereof. 

7.  SAlOfr— Wbabino  Appabel. 

The  wearing  apparel  and  ornaments  of  a  deceased  husband  will  not  be 
set  off  to  the  widow  as  exempt 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §  670.] 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Charles 
R.  Griffith,  deceased* 
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Hayner  &  Ward,  for  petitioner. 

Cornelius  Hannan,  for  George  B.  Griffith,  Prank  Griffith,  and  Nich- 
olas Clute. 
John  J.  Mackrell,  for  Seth  Morrison. 
.  Louis  M.  Martin,  for  Mary  Barker  and  others. 
L.  M.  Martin,  for  Grace  A.  Taf t 

HEATON,  S.  Judicial  settlement  of  the  accounts  of  Effie  J.  Griffith, 
as  administratrix  of  Charles  R.  Griffith,  who  died  intestate  May  10, 
1901.  Contestants  claim  that  the  administratrix  should  be  charged 
with  the  amount  of  a  Supreme  Court  judgment  against  her  and  in  favor 
of  her  husband,  the  intestate,  as  so  much  money  in  her  hands  to  be  ap- 
plied to  the  payment  of  debts  and  for  distribution.  Code,  §  2714.  This 
judgment  was  obtained  by  confession  dated  July  9,  1897,  and  on  May 
24, 1900,  was  docketed  in  the  Rensselaer  county  clerk's  office. 

The  administratrix  sets  up  three  reasons  why  she  should  not  be  char- 
ged with  the  judgment:  First,  that  the  judgment  was  confessed  with- 
out consideration,  at  the  suggestion  of  her  husband,  and  is  therefore  in- 
valid. She  desired  to  offer  evidence  upon  this  point,  but  such  evidence 
was  excluded  on  the  ground  that  the  validity  of  such  judgment  could 
not  be  tried  in  Surrogate's  Court;  the  same  being  regular  upon  its 
face.  The  jurisdiction  of  the  court  granting  it  is  not  attacked,  and 
therefore  the  judgment  is  a  judicial  settlement  of  the  rights  of  the  par- 
ties within  the  issues  involved  at  its  date.  The  Surrogate's  Court  can- 
not set  such  judgment  aside,  but  is  bound  to  give  it  full  faith  arid  credit. 
McNulty  V.  Hurd,  72  N.  Y.  621;  Matter  of  Browne,  36  Misc.  Rep.  362, 
71  N.  Y.  Supp.  1034. 

The  second  objection  urged  is  that  the  administratrix  is  financially 
unable  to  pay  such  judgment,  and  she  asked  to  give  evidence  to  show 
her  inability  to  make  such  payment,  which  evidence  was  excluded.  The 
Code  (section  2714)  says  that  the  executor  must  be  charged  with  such 
a  debt  as  so  much  money  in  his  hands.  There  is  no  provision  that  the 
Surrogate's  Court  can  become  a  bankruptcy  court,  and  determine  to 
what  extent  an  executor  is  solvent  or  insolvent.  It  appears  that  this 
administratrix  has  neither  inventoried  this  judgment,  nor  sought  to  en- 
force it  against  herself.  The  regular  way  to  determine  whether  or  not 
a  judgment  is  collectible  is  to  issue  execution  upon  it,  and  take  such 
other  proceedings  as  the  law  has  provided.  This  the  creditors  and  per- 
sons interested  have  not  yet  had  an  opportunity  to  do;  and,  if  this  ad- 
ministratrix should  be  relieved  from  accounting  for  the  money  due 
upon  this  judgment,  upon  such  testimony  as  might  be  produced  in  Sur- 
rogate's Court,  the  parties  interested  would  be  deprived  of  their  legal 
rights.^  The  only  method  of  preserving  those  rights  is  to  charge  the 
administratrix  with  the  amount  due  upon  this  judgment  in  the  decree 
of  judicial  settlement,  which  decree  can  then  be  docketed  as  a  judg- 
ment in  -favor  of  all  interested  parties,  upon  which  they  can  take  such 
legal  proceedings  as  will  determine  in  a  legal  manner  whether  or  not 
the  judgment  is  collectible.  The  duty  of  the  surrogate  to  so  charge  the 
executor  was  distinctly  laid  down  in  Baucus  v.  Stover,  89  N.  Y.  1,    It 
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said,  however,  in  that  case  and  in  others,  that  the  same  results  do  not 
follow  if  the  executor,  when  the  collection  of  the  judgment  is  sought 
to  be  enforced,  can  show,  in  the  proper  proceedings,  that  he  is  not  and 
never  has  been  able  to  pay  the  judgment.  In  Matter  of  Georgi,  81  N. 
Y.  St.  Rep.  105-107,  110,  47  N.  Y.  Supp.  1061,  it  was  held  that,  where 
proceedings  for  the  sale  of  real  estate  were  instituted  to  pay  debts  which 
remained  unpaid  because  of  the  failure  of  the  administrator  to  pay  his 
debt,  the  proceedings  could  be  maintained,  and  the  debt  might  be  con- 
sidered as  uncollectible,  the  administrator  being  admittedly  insolvent; 
and,  in  the  case  of  Baucus  v.  Barr,  45  Hun,  582,  it  was  held  that  the 
sureties  of  the  executor  had  a  good  defense  when  they  showed  the  total 
inability  of  the  executor  to  pay.  The  case  of  Keegan  v.  Smith,  31 
Misc.  Rep.  651,  64  N.  Y.  Supp.  1117,  illustrates  the  reason  why  the 
Surrogate's  Court  should  not  hear  evidence  in  respect  to  the  ability  or 
inability  of  the  administrator  to  pay,  since  a  finding  of  fact  in  the  Surro- 
gate's Court  might  preclude  the  Supreme  Court  in  proceedings  to 
charge  the  sureties  on  the  administrator's  bond. 

The  administratrik  urges,  in  the  third  place,  that  the  provisions  of  the 
Code  (section  2714)  do  not  apply  to  an  administrator,  but  to  an  ex- 
ecutor only.  Two  of  the  cases  already  cited  were  cases  of  administra- 
tion, and  in  Matter  of  Daggett,  1  Misc.  Rep.  248,  22  N.  Y.  Supp.  911, 
It  was  distinctly  held  that  the  section  did  apply  to  administration; 
the  surrogate  saying  that  such  a  rule  was  as  necessary  in  the  one  case 
as  in  the  other  to  relieve  the  incongruity  of  requiring  a  personal  rep- 
resentative to  proceed  against  himself  for  the  collection  of  a  debt.  Let 
the  decree  charge  the  administrator  with  the  amount  due  upon  the  judg- 
ment. 

The  widow  asks  that  there  be  allowed  her  on  this  accounting  the  sum 
of  $180  for  necessary  provisions  for  60  days  after  the  death,  of  her 
husband.  No  set-off  was  made  to  her  in  the  inventory  for  such  sup- 
port, although  the  deceased  was  the  owner  of  a  grocery  store,  and 
groceries  and  provisions  were  inventoried  as  general  assets  and  sold. 
The  widow  proves  that  she  has  purchased  her  own  provisions  with  her 
own  money  at  an  expense  of  three  dollars  per  day.  The  deceased  had 
no  children,  but  maintained  a  home,  and  for  some  time  one  or  more  of 
his  wife's  relatives  had  been  members  of  his  family,  and  they  con- 
tinued in  the  family  after  his  death.  It  has  been  held  that  the  widow 
does  not  waive  her  rights  to  a  set-off  when  the  appraisers  fail  to  make 
it,  and  that  it  can  be  allowed  to  her  upon  the  final  accounting.  Matter 
of  Warner,  53  App.  Div.  565,  65  N.  Y.  Supp.  1022.  The  amount 
allowed  should  not  be  restricted  to  what  she  might  consume  personally, 
for  the  law  recognizes  that  at  such  a  time  the  widow  ought  to  have 
the  companionship  of  relatives  or  friends.     The  allowance  is  granted. 

The  widow  also  asks  for  an  allowance  of  $150,  in  lieu  of  the  articles 
provided  in  subdivision  4  of  section  2713,  to  be  set  off  to  her.  The  in- 
ventory made  by  her  sets  off,  under  subdivision  1  of  section  2713,  one 
parlor  stove  and  one  cook  stove,  and  states  that  all  the  remainder  of 
the  furniture  and  household  goods  are  owned  by  her,  and  therefore 
there  were  no  articles  described  in  subdivision  4  belonging  to  the  de- 
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ceased.  It  is  apparent  then,  that  there  were  such  articles  in  the  house 
in  use  by  the  husband  and  wife,  but  that  they  were  the  individual  prop- 
erty of  the  wife.  The  reason  for  the  statute  is  found  in  the  hardship 
which  would  result  if,  immediately  upon  the  death  of  a  husband,  the 
contents  of  the  home  should  pass  to  the  representative,  and  the  widow 
become  homeless.  The  reason  for  the  rule  does  not  apply  to  this  parti- 
cular case,  since  the  widow  herself  owns  all  the  household  goods ;  but 
she  relies  upon  some  decisions  which  seem  to  hold  that,  in  such  a  case 
as  this,  she  may  have  the  money  value  of  such  articles.  As  such  cases 
are  clearly  contrary  to  the  plain  reading  of  the  statute,  we  must  examine 
them.  Matter  of  Shedd,  60  Hun,  367,  14  N.  Y.  Supp.  841,  only  de- 
cided the  meaning  of  the  word  "family.**  Matter  of  Frazer,  92  N.  Y. 
239,  only  decided  that  the  setting  off  of  certain  articles  was  proper, 
notwithstanding  that  all  the  household  furniture  had  been  giv- 
en to  the  wife  by  the  will.  Matter  of  Durscheidt,  65  Hun,  136,  19 
N.  Y.  Supp.  973,  only  decided  that  money  was  "other  personal  prop- 
erty" from  which  the  $150  mentioned  in  subdivision  5  could  be  set 
off.  Matter  of  Eikes,  2  Bradf.  Sur.  259,  only  decifled  that  the  statute 
applied  to  the  property  of  a  nonresident.  Matter  of  Williams,  31  App. 
Div.  617,  52  N.  Y.  Supp.  700,  only  decides  that  necessary  fuel  and 
provisions  for  60  days  may  be  furnished  and  set  off  in  money;  but 
language  is  used  which  implies  that,  if  any  of  the  articles  specified  in 
subdivision  3  were  lacking,  their  value  in  money  could  be  set  off.  Kelly 
v.  Moor,  18  Abb.  N.  C.  468,  only  decided  that  the  second  lot  of  house- 
hold furniture,  of  the  value  of  $160,  provided  to  be  set  off,  might  be 
allowed  for  in  money,  and  the  decision  is  in  accordance  with  the  pres- 
ent subdivision  6. 

These  cases  do  not  sustain  the  claim  of  the  widow,  but  there  are 
some  recent  cases  which  do.  One  of  them  is  Matter  of  Hembury,  37 
Misc.  Rep.  454,  76  N.  Y.  Supp.  933,  where  the  surrogate  of  Kings 
county  held  that,  where  the  deceased  did  not  leave  the  articles  specified 
in  subdivision  4,  the  widow  was  entitled  to  $150  in  money  as  the  value 
thereof.  He  cited  Matter  of  Williams,  which,  as  we  have  seen,  does 
not  decide  that  precise  question.  Another  case  is  Matter  of  Hulse, 
41  Misc.  Rep.  307,  84  N.  Y.  Supp.  220,  where  the  surrogate  of  Suffolk 
county  allowed  a  widow  $300  as  the  value  of  the  articles  specified  in 
subdivisions  1,  2,  3,  and  4;  $150  having  been  previously  set  off  to  her 
under  subdivision  6.  We  are  not  told  in  the  opinion  the  rule  which 
the  surrogate  followed  when  he  made  his  guess  that  articles  of  the 
nature  of  those  described  in  subdivisions  1,  2,  3,  and  4,  and  which  the 
deceased  did  not  own,  were  worth  $300.  Suppose  the  deceased  did  not 
have  "family  pictures,"  mentioned  in  subdivision  2,  would  the  widow 
be  allowed  thousands  of  dollars,  the  reasonable  cost  of  family  pictures 
done  in  oil,  or  the  few  cents  that  the  country  tintype  would  cost?  If 
a  man  did  not  own  sheep  at  the  time  of  his  death,  which  might  have 
occurred  at  the  Waldorf  Astoria,  should  not  the  widow  be  allowed 
$5,000  in  lieu  of  10  sheep,  because  a  man  of  hej-  husband's  wealth  might 
have  owned  sheep  worth  $500  each  if  he  had  owned  any  at  all?  It 
would  seem  that  these  and  many  other  questions  will  arise  if  the  courts 
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attempt  to  depart  from  the  rule  for  appraisement  of  all  estates  alike 
laid  down  in  section  2713,  and  that  the  plain  reading  of  the  section 
should  not  be  set  aside,  and  the  surrogate  be  asked  upon  judicial 
settlement  to  make  an  advancement  to  the  widow  in  lieu  of  articles  which 
the  deceased  never  owned,  the  value  of  which  there  is  no  possible  way 
to  prove. 

Against  these  decisions  we  have  Matter  of  Perry,  38  Misc.  Rep. 
167,  77  N.  Y.  Supp.  271,  where  the  surrogate  of  Allegany  county  re- 
fused to  order  payment  of  money  in  lieu  of  the  missing  articles,  and 
very  pertinently  said: 

"If  the  Legislature  had  intended  that  the  widow  should  receive  their 
cash  equivalent,  it  would  have  fixed  the  amount  under  such  subdivision  oi 
this  section  that  the  widow  would  receive  if  she  did  not  take  the  articles 
ennmerated." 

Again,  in  Matter  of  Sprague,  41  Misc.  Rep.  608,  85  N.  Y.  Supp. 
303,  the  surrogate  of  Orleans  county  refused  the  application  of  the 
widow  for  a  cash  equivalent,  and  called  attention  to  tfie  impossibility 
of  fairly  fixing  a  value  upon  sheep  or  a  cow  that  did  not  exist. 

In  the  case  of  Baucus  v.  Stover,  24  Hun,  109,  the  surrogate  had  made 
a  money  allowance  to  the  widow  in  place  of  ten  sheep  and  two  swine 
that  the  deceased  did  not  possess,  and  the  General  Term  of  this  de- 
partment held  that  such  allowance  was  improperly  made,  although  the 
deceased  had  a  half  interest  in  such  animals ;  the  court  saying : 

The  statute  contemplates  such  an  ownership  and  possession  of  this  prop- 
erty in  the  deceased  or  his  personal  representatives  at  the  time  of  making 
np  the  inventory  as  will  permit  their  delivery  to  the  widow  at  least  poten- 
tially. Here  the  testator  had  hut  a  half  interest  in  these  animals.  They 
oonld  not  be  then  delivered  over  to  the  widow  even  potentially,  and  therefore 
could  not  be  set  off  to  her." 

This  case  was  reversed  (89  N.  Y.  1),  but  the  only  question  argued 
was  an  entirely  diflferent  one. 

While  the  courts  should  construe  the  law  liberally  in  the  interest 
of  the  widow,  yet  they  should  not  attempt  a  construction  not  fairly 
within  the  language  of  the  section.  If  the  construction  contended 
for  by  the  widow  should  be  adopted  by  the  surrogates  of  the  state,  the 
personal  opinion  of  each  surrogate  as  to  how  much  a  widow  should 
be  allowed  from  the  money  of  her  deceased  husband  would  prevail 
in  place  of  the  statute.  In  estates,of  $1,500  and  under  there  would  be 
no  certainty  that  there  would  be  any  money  with  which  to  pay  adminis- 
tration expenses  or  funeral  expenses  or  debts  after  the  surrogate  had 
awarded  to  the  widow  a  money  set-ofF  in  lieu  of  any  or  all  the  enumerat- 
ed articles.  No  administrator  would  dare  pay  out  a  dollar  of  the  es- 
tate, even  for  funeral  expenses,  for  he  would  not  know  how  much  the 
surrc^te  would  fix  on  the  final  accounting  as  the  allowance  to  the 
widow.  In  all  small  estates  the  greatest  uncertainty  would  arise, 
while  by  strictly  following  the  statute  there  would  be  absolute  certainty 
and  safety.    The  application  is  denied. 

The  widow  also  asks  that  the  gold  watch,  valued  at  $20,  and  the  light 


Digitized  by 


Google 


220  100  NEW  YORK  SUPPLEMENT  (Sur.  Ct. 

and  134  New  York  State  Reporter 

overcoat,  valued  at  $10,  which  were  set  off  to  her  as  part  of  the  $150 
allowed  under  subdivision  6,  be  now  set  off  to  her  as  wearing  apparel 
and  clothes  of  the  family,  under  subdivision  4,  and  that  she  now  be 
allowed  $30  cash  under  subdivision  5  in  place  thereof.  On  the  au- 
thority of  Matter  of  Whiting,  19  Misc.  Rep.  85,  43  N.  Y.  Supp.  969, 
it  should  be  held  that  the  widow  is  not  entitled  to  the  wearing  ap- 
parel and  ornaments  of  the  husband  under  subdivision  4,  and  therefore 
such  application  is  denied.  The  specific  objections  to  various  items  of 
the  account  have  been  satisfactorily  explained* 

Two  claims  against  the  estate  were  rejected,  and  consents  filed  to 
have  them  tried  upon  the  final  settlement,  and  they  have  been  so  tried. 

The  claim  of  George  Griffith,  for  services  rendered  and  materials 
furnished  in  shingling  the  bam  of  the  deceased,  is  satisfactorily  proved, 
and  is  allowed. 

The  claim  of  Frank  Griffith,  for  services  in  nursing  his  brother  in 
his  last  illness,  and  for  expenses  of  help  in  his  own  store  during  that 
time,  is  not  satisfactorily  proved,  and  is  disallowed. 

Let  a  decree  be  prepared  accordingly. 

Decreed  accordingly. 
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<49  Misc.  Rep.  396.) 

In  re  KEMP'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    February,  1900.) 

!•   BXEOUTORS  AND  ADMINISTRA.TOBS— ACCOUNTING — ASSETS. 

An  estate  owed  money  to  the  husband  of  the  executrix  for  about  one-half 
of  the  amount  of  its  largest  asset,  which  consisted  of  a  debt  of  the  co- 
executor  and  his  brother.  They  gave  joint  demand  notes,  signed  also  by  a 
third  party,  one  payable  to  the  husband  of  the  executrix  for  the  amount 
due  him,  and  one  payable  to  the  estate  on  account  of  the  share  of  the 
brother  of  testatrix.  The  notes  were  delivered  to  the  executrix,  as  it 
was  doubtful  under  the  will  whether  one-fourth  of  the  estate  vested  in 
the  brother  at  once,  or  was  held  in  trust  for  life  with  remainder  to  his 
widow.  On  the  brother's  death  it  was  adjudged  that  his  share  became  the 
absolute  property  of  his  widow  and  infant  son.  Pending  the  settlement 
of  the  accounts  of  the  executrix,  her  coexecutor,  who  did  not  Join  there- 
in, died.  Heldy  that  the  several  demand  notes  were  not  a  discharge  of 
the  debt  to  the  estate,  but  were  new  promises,  and  the  contract  of  the 
parties  thereto  was  for  the  extension  of  the  principal  for  a  reasonable 
time,  and  that  the  note  was  an  asset  of  the  estate,  properly  in  the  hands 
of  the  executrix,  and  where  it  was  not  shown  to  have  been  uncollectible 
her  accoimt  should  be  charged  with  one-half  the  amount  thereof,  with 
interest  from  the  death  of  her  brother. 

2.  Bills  and  Notes— Consideration— Extension  of  Time. 

Where  a  note  was  signed  by  two  Joint  debtors  for  the  purpose  of  extend- 
ing a  prior  debt,  such  extension  was  a  good  consideration  as  against  an- 
other Joint  maker  of  the  note. 

In  the  matter  of  the  estate  of  Harriet  M,  Kemp.  Accounting  by 
executrix.    Decree  rendered. 

I.  and  J.  Promme,  for  the  executrix. 
Gerard  Roberts,  for  the  objectant. 

THOMAS,  S.  The  only  question  litigated  between  the  parties  in 
this  accounting  proceeding  which  is  not  disposed  of  by  their  stipula- 
tion is  as  to  whether  the  executrix  should  be  charged  with  one-half  the 
amount  of  a  promissory  note,  forming  an  asset  of  the  estate.  The  de- 
cedent died  November  6,  1899,  and  letters  testamentary  on  her  will 
were  issued  on  January  4,  1900,  to  her  sister,  Elizabeth  lUensworth, 
and  Frank  S.  Pownall,  the  executrix  and  executor.  By  the  terms  of 
the  will  her  estate  was  to  be  divided  into  four  equal  parts,  one  of  which 
was  given  to  Elizabeth  Illensworth,  her  sister,  one  to  her  nephew, 
William  P.  Illensworth,  and  one  to  her  niece,  Florence  C.  Illensworth. 
The  remaining  share  was  to  be  for  the  benefit  of  her  brother  John  B. 
Mee;  but  the  language  of  the  will  was  such  as  to  create  a  doubt  as. to 
whether  this  share  vested  in  John  B.  Mee  at  once,  or  was  to  be  held  in 
trust  for  John  B.  Mee  for  life,  with  remainder  to  his  wife  and  issue. 
The  largest  asset  of  the  estate  was  an  indebtedness  due  and  owing 
from  the  executor,  Frank  S.  Pownall,  jointly  with  his  brother,  Wright 
D.  Pownall,  to  the  testatrix,  for  money  loaned  to  them,  amounting  to 
$26,500  and  interest.  The  largest  debt  due  from  the  estate  was  owing 
to  Edward  Illensworth,  the  husband  of  the  executrix,  and  amounted, 
en  July  2, 1900,  with  interest  to  that  date,  to  $13,064.    On  July  2, 1900, 
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Frank  S.  Pownall  executed,  jointiy  with  his  brother,  Wright  D.  Pow- 
nall,  and  Sarah  A.  Pownall,  promissory  notes,  all  dated  on  that  day, 
each  payable  on  demand,  with  interest  at  6  per  cent,  for  the  aggregate 
amount  of  the  principal  of  their  debt  to  the  estate,  to  wit,  $26,500,  as 
follows :  One  or  more  payable  to  Edward  lUensworth  for  $12,064 ;  one 
payable  to  Elizabeth  Illensworth  for  $3,609 ;  one  payable  to  William  P. 
Illensworth  for  $3,609 ;  one  payable  to  Florence  C.  Button,  formerly 
Florence  C.  Illensworth,  for  $3,609 ;  and  one  payable  to  the  estate  of 
Harriet  M.  Kemp,  on  account  of  the  share  of  John  B.  Mee.  These 
notes  were  delivered  to  each  of  the  payees,  except  only  that  for  the  bene- 
fit of  John  B.  Mee.  The  questions  as  to  the  ownership  of  the  share  of 
John  B.  Mee  were  not  then  determined,  and  the  note  representing  his 
share  of  the  Pownall  claim  was  delivered  to  the  executrix,  John  B. 
Mee  died  September  2,  1901,  leaving,  him  surviving,  his  widow,  Emma 
W.  Mee,  and  an  only  infant  son,  Herbert  B.  Mee.  By  a  decision  and 
judgment  of  the  Supreme  Court  made  in  November,  1902,  it  was  deter- 
mined that  one- fourth  of  the  residuary  estate  devised  and  bequeathed  to 
or  for  John  B.  Mee  became  upon  his  death  the  absolute  property  of  his 
widow,  Emma  W.  Mee,  and  of  his  son,  Herbert  B.  Mee,  in  equal  shares. 
The  accounting  in  this  proceeding  is  made  by  the  executrix,  Elizabeth 
Illensworth,  oSy.  The  executor,  Frank  S.  Pownall,  did  not  join  in  it, 
and  was  not  made  a  party  to  it,  and  during  its  pendency  he  died. 

The  proceeding  has  been  conducted  with  great  irregularity.  The 
account  of  the  executrix  made  no  mention  of  the  transaction  of  which 
the  $3,609  note  was  a  part,  and  a  lengthy  cross-examination  of  the  ex- 
ecutrix before  the  referee  disclosed  little  more  than  lack  of  memory 
and  of  qualifications  for  the  management  of  aflFairs.  At  a  subsequent 
meeting  a  statement,  obviously  prepared  for  her,  was  presented  as  a 
part  of  her  testimony,  and  this  was  never  afterward  supplemented  by 
details  which  might  be  helpful.  The  entire  record  seems  to  have  been 
lost,  and  a  copy  was  submitted  to  the  referee  for  decision.  The  report  of 
the  referee  was  filed,  but  was  not  signed  by  him,  and  the  reference  was 
afterward  terminated  upon  notice.  The  matter  now  comes  before  me 
upon  a  stipulation  that  the  copies  of  testimony,  exhibits,  etc.,  be  re- 
ceived as  evidence  "for  the  purpose  of  determining  whether  the  ex- 
ecutrix is  liable  to  the  petitioner  (to  wit,  the  infant  objectant,  Herbert 
B.  Mee)  for  one-half  of  the  promissory  note  for  $3,609,  dated  July  2, 
1900,  made  by  Frank  S.  Pownall,  Wright  D.  Pownall,  and  Sarah  A. 
Pownall  to  the  estate  of  Harriet  M.  Kemp."  With  this  stipulation 
briefs  are  submitted,  and  I  will  therefore  pass  upon  the  contentions  of 
the  parties  as  set  forth  in  these  briefs  and  upon  the  evidence,  treating 
the  objections  to  the  account,  which  lack  something  in  clearness  and 
definiteness,  as  sufficient,  when  aided  b^  the  stipulation,  to  present  the 
question  of  the  liability  of  the  executrix. 

In  the  absence  of  any  evidence  of  an  express  agreement  to  that  ef- 
fect, the  transactions  between  the  parties  did  not  operate  as  a  complete 
discharge  of  the  debt  from  Frank  S.  Pownall  and  his  brother.  It 
divided  that  debt  into  parts,  and  transferred  a  part  to  each  of  tfie  per- 
sons receiving  the  new  obligations.  It  also  obligated  the  parties  to 
observe  the  conditions  of  payment  prescribed  by  the  notes  given  to  and 
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taken  by  them.  On  the  payment  of  any  one  of  the  notes,  the  portion 
of  the  original  debt  represented  by  it  was  canceled.  These  new  notes 
were  not  without  consideration  or  void.  So  far  as  they  were  made  by 
the  persons  obligated  for  the  original  debt,  they  were  new  promises  to 
pay  a  conceded  obligation.  The  executrix  testified  that  the  debt  was 
that  of  Frank  S.  Pownall  and  his  brother,  Wright  D.  Pownall,  who 
were  partners  in  business;  and,  accepting  this  as  true,  the  notes  were 
certainly  valid  as  to  them.  As  to  Sarah  A.  Pownall,  and  also  as  to 
Wright  P.  Pownall,  if  the  contention  of  fact  of  the  counsel  for  the  ex- 
ecutrix is  accepted  that  he  was  not  bound  by  the  original  debt,  the  notes 
were  supported  by  a  sufficient  consideration;  for  the  giving  and  ac- 
ceptance of  them,  followed  by  subsequent  forbearance,  effected  or 
proved  an  implied  extension  of  the  time  of  payment  of  the  debt  due 
from  the  original  and  principal  obligor,  and  made  a  division  of  the  debt 
into  parts,  which  he  had  no  legal  right  to  claim.  The  original  debt 
was  then  due  and  payable,  without  demand  or  other  condition.  The 
substituted  notes  were  made  payable  on  demand,  with  interest,  payable 
monthly.  This  provision  for  the  payment  of  interest,  and  the  fact 
that  extensions  as  to  payment  were  actually  given,  require  the  inference 
that  the  contract  of  the  parties  was  that  the  demand  for  payment  of  the 
principal  was  not  to  be  made  immediately,  and  that  payment  of  prin- 
cipal was  extended  for  a  "reasonable  time,"  though  such  extension  was 
not  definitely  stipulated  for.  This  extension  was  a  sufficient  considera- 
tion to  hold  those  makers  of  the  note,  who  were  sureties  for  the  prin- 
cipal debtor.  Finch  v.  Skilton,  79  Hun,  531,  29  N.  Y.  Supp.  925 ; 
Traders'  Nat.  Bank  v.  Parker,  130  N.  Y.  415,  29  N.  E.  1094 ;  Mutual 
Life  Ins.  Co.  v.  Smith,  23  Hun,  535. 

The  note  for  $3,609,  payable  to  the  estate  of  Harriet  M.  Kemp  on 
account  of  the  share  of  John  B.  Mee,  was  properly  delivered  to  the 
executrix.  It  was  an  asset  of  the  estate,  and  as  such  it  might  have 
been  in  the  charge  of  either  executor ;  but  the  properties  of  the  situa- 
tion were  observed  when,  by  consent  of  the  executor,  who  was  one  of 
the  obligors,  it  was  placed  in  the  custody  of  the  executrix.  When  this 
was  done,  the  executrix  stood  toward  the  new  security  in  a  very  dif- 
ferent situation  from  what  she  would  have  done  if  the  debt  was  that  of 
the  coexecutor  only.  This  asset  having  been  placed  in  her  custody 
and  control,  she  became  obligated  to  the  parties  having  interests  in  it 
to  be  diligent  as  to  its  collection.  If  she  has  failed  in  this  duty,  and  the 
amount  has  been  lost  by  her  negligence,  she  is  liable  therefor.  Schultz 
V.  Pulver,  11  Wend.  (N.  Y.)  363 ;  Harrington  v.  Keteltas,  92  N.  Y.  40. 

It  is  her  counsel's  contention  that  the  makers  of  the  note  were  in- 
solvent, and  that  it  was  not  collectible.  If  this  is  true,  her  defense  is 
meritorious;  but  solvency  is  presumed,  and  the  burden  of  establishing 
the  absolute  and  hopeless  insolvency  of  each  and  every  of  the  obligors 
rested  upon  her.  Matter  of  Hosford,  27  App.  Div.  427,  50  N.  Y.  Supp. 
560;  O'Connor  v.  Gifford,  117  N.  Y.  275,  22  N.  E.  1036.  I  have 
searched  the  record  in  vain  for  any  evidence  upon  which  a  finding 
could  be  based  of  the  insolvency  of  the  obligors,  or  either  of  them. 
On  the  contrary,  I  find  evidence  inconsistent  with  this  insolvency. 
Quite  shortly  after  the  notes  were  made,  the  one  given  to  the  son  of  the 
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executrix  was  paid  in  full.  The  husband  of  the  executrix  received 
more  than  $6,000  and  interest  on  the  note  or  notes  given  to  him  prior 
to  December,  1903,  and,  at  that  time  was  entirely  content  to  rest  on  a 
note  given  him  by  Frank  S.  Pownall  and  Wright  D.  Pownall  for  a 
balance  of  $6,000  and  interest,  and  to  waive  a  claim  against  the  es- 
tate, which,  upon  the  theory  of  the  counsel  for  the  executrix,  he  then 
had  therefor.  The  executrix  herself  received  interest  promptly  and 
monthly  upon  the  note  given  to  her  individually  up'  to  the  time  of  the 
close  of  her  examination  before  the  referee. 

It  is  also  argued  that  legal  difficulties  prevented  the  collection  of  the 
note,  and  that  the  executrix  could  not  maintain  an  action  at  law  against 
her  coexecutor.  She  had  a  remedy  against  her  coexecutor  in  equity,  if 
not  at  law.  Rogers  v.  Rogers,  75  Hun,  133,  27  N.  Y.  Supp.  276 ;  Mc- 
Gregor v.  McGregor,  35  N.  Y,  218.  She  certainly  had  a  legal  remedy 
against  two  of  the  makers  of  the  note,  and  she  made  no  attempt  to 
assert  any  remedy  at  all. 

In  addition  to  all  these  legal  considerations,  I  find  much  in  the  record 
that  suggests  willful  connivance  and  lack  of  good  faith  on  the  part  of 
the  executrix.  The  executrix  and  her  husband  and  her  two  children 
received  their  notes  on  July  2,  1900.  It  is  not  suggested  that  any  of 
these  notes  were  worthless  or  unsatisfactory,  and,  so  far  as  we  have  any 
evidence  on  the  subject,  they  were  all  paid  as  promptly  as  the  payees 
desired.  The  account,  as  filed  by  the  executrix,  though  purporting  to 
be  full  and  complete,  makes  no  mention  of  the  note  in  controversy,  and 
it  was  not  until  after  a  most  vexatious  and  troublesome  cross-examina- 
tion of  the  executrix  that  such  information  as  we  now  have  of  the 
transaction  was  furnished.  Candor  and  fair  dealing  required  that 
John  B.  Mee  and  his  wife  and  the  guardian  of  his  child  should  have 
been  fully  informed  of  these  facts  with  promptness.  If  any  real  legal 
difficulty  existed  in  the  enforcement  of  payment  by  the  executrix,  no 
such  difficulty  would  have  existed  if  the  note  had  been  indorsed  by  her 
and  delivered  to  the  persons  entitled.  The  other  persons  entitled  to 
their  notes  received  them  promptly,  and  at  the  death  of  John  B.  Mee, 
on  September  2,  1901,  or  on  the  making  of  the  Supreme  Court  judg- 
ment in  November,  1902,  there  was  no  legal  reason  why  the  note  in 
question  could  not  have  been  delivered  to  the  parties  entitled  to  it. 
If  any  practical  difficulty  existed  because  of  the  actual  or  threatened 
insolvency  of  the  makers  of  the  note,  the  parties  in  interest  might  at 
least  have  been  consulted,  and  invited  to  take  action  in  their  own  behalf, 
or  to  advise  if  it  was  thought  that  the  executrix  should  act  for  them. 

The  executrix  will  be  charged  with  one-half  of  the  note  for  $3,- 
609,  with  interest  at  6  per  cent,  from  September  2,  1901,  payabte  to  the 
guardian  of  the  infant  objectant,  together  with  costs.  Tax  costs  and 
settle  decision  and  decree  on  notice. 

Decreed  accordingly. 
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PREY  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Diyision,  Fourth  Department    July  32,  1906.) 

1.  GABBrEBB— CONTBACT  FOB  TbANSPOBTATION  OF  GoODS— CONSTBUOTION. 

One  who  Intended  to  sfalp  fruit  over  defendant's  railroad  to  New  York, 
and  from  thence  on  a  certain  steamer,  told  the  general  superintendent  of 
defendant  that  it  was  Important  to  get  the  fruit  to  New  York  In  time  to 
take  the  steamer  in  question,  and  the  superintendent  stated  ttiat  he  would 
give  instructions  to  have  the  fruit  put  on  a  fast  train,  so  as  to  arrive  in 
time.  The  superintendent  referred  the  shipper  to  the  train  dispatcher, 
who  stated  that  he  would  give  instructions  whereby  the  fruit  would  go 
through  in  time.  Held,  that  there  was  an  express  contract  on  the  part  of 
the  carrier  to  transport  the  fruit  in  time  for  the  sailing  of  the  steamer. 
%  Same— Shipping  Receipt— Conditionb—Opebation. 

Where  the  general  superintendent  and  the  train  dispatcher  of  a  railroad 
agreed  with  a  shipper  to  transport  his  fruit  in  time  to  take  the  steamer 
L.  sailing  from  New  York,  and  the  shipping  receipt  contained  upon  its  face 
in  writing  the  words  "For  export  ♦  ♦  ♦  per  S.  S.  L.,  sailing  December 
13th/'  the  agreement  to  transport  so  that  the  shipment  might  be  sent  on 
the  steamer  in  question,  was  not  merged  in  the  shipping  receipt,  though  it 
liad  conditions  upon  the  back  to  the  effect  that  no  carrier  should  be 
bound  to  carry  in  time  for  any  particular  vessel. 

&  Same— TBANSPOBTATION— Pebisuable  Goods. 

A  carrier,  on  receiving  fruit  for  transportation,  is  bound  to  forward  it 
to  its  destination  Immediately. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §§  409, 
419.] 

4.  Same— Actions— Pleading. 

A  waiver  of  a  provision  on  the  back  of  a  shipping  receipt,  exempting  the 
carrier  from  liability  unless  notice  of  loss  or  damage  is  given  within  a 
specified  time,  is  not  available  to  a  shipper  in  an  action  against  the  car- 
rier unless  pleaded  by  the  shipper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  8  721.] 

(L  Same— Shipping  Rboeipt— Con DinoNS— Notice  of  Loss. 

A  condition  in  a  shipping  receipt  exempting  the  carrier  from  liability 
unless  notice  of  loss  be  given  within  a  specified  time  has  no  application  to 
loss  from  a  falling  market  and  delay  in  transportation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §§  670, 
7U-714.1 

QL  8akb— Delay  in  Tbanspobtation— Measube  of  Damages. 

A  carrier  contracted  to  transport  fruit  to  New  York  in  time  to  take  a 
certain  steamer  on  which  the  shipper  had  engaged  refrigerated  space,  but 
owing  to  delay  In  transportation  the  fruit  was  not  delivered  until  after  the 
sailing  of  the  steamer,  and  it  was  shipped  on  another  steamer  and  sold  in 
Liverpool.  Held,  that  the  shipper  was  not  entitled  to  recover  the  differ- 
ence between  the  value  of  the  fruit  in  New  York  if  it  had  been  received 
there  in  time  for  the  sailing  of  the  steamer  and  the  amount  actually  re- 
ceived for  it  in  Liverpool,  less  freight  and  expenses,  but  was  entitled  to 
recover  the  difference  between  the  value  of  the  fruit  in  New  York  at  the 
time  and  place  it  ought  to  have  been  delivered  and  its  value  there  at 
the  time  of  delivery,  with  interest  from  the  time  of  such  delivery,  together 
with  the  amount  paid  for  refrigerated  space  on  the  steamer  on  which  the 
fruit  was  to  have  l^een  shipped,  with  interest  from  the  time  of  payment 
therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §§  451- 
461.] 

lOON.ST.S.— 15 
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Appeal  from  Special  Term,  Monroe  County. 

Action  by  John  B.  Frey,  as  receiver  of  the  Rogerson  Fruit  &  Cold 
Storage  Company,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    AflSrmed  on  opinion  of  the  referee. 

The  following  is  the  opinion  of  the  referee  (John  Pi  Bowman)  : 

This  Is  an  action  brought  by  the  Rogerson  Frnit  &  Ck)ld  Storage  Ck>mpan7, 
and  continued  by  its  receiver,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  for  damages  through  failure  on  the  part  of  the  defendant 
company  to  transport  four  cars  of  fruit  from  Rochester  to  New  York  in 
time  for  the  sailing  of  the  steamship  St  Louis,  leaving  that  port  for  Liver- 
pool upon  Wednesday,  the  13th  day  of  December,  1899,  and  upon  which 
the  plaintiff  company  had  engaged  cold  storage  space  in  which  to  ship  the 
fruit  to  London  for  the  Christmas  trade,  for  which  the  greater  part  of 
it  was  especially  packed,  being  put  in  half  boxes  instead  of  whole  boxes,  the 
latter  being  the  customary  method  of  packing  for  the  American  trade.  The 
plaintiff  in  its  complaint  asks  to  recover  upon  either  of  two  ground»— one  upon 
an  express  contract  on  the  part  of  the  railroad  company  to  transport  the 
fruit  over  its  line  in  time  for  the  sailing  of  the  steamer,  and  the  other  upon  the 
defendant's  common-law  obligation  as  a  common  carrier  for  hire  to  transport 
freight  delivered  to  it  with  reasonable  dispatch.  The  plaintiff's  principal  place 
of  business  was  LeRoy,  N.  Y.  The  fruit  was  packed  there,  delivered  a  little 
after  midnight  on  December  10, 1899,  to  the  Buffalo,  Rochester  &  Pittsburg  Rail- 
way for  transportation  over  its  line  to  the  defendant's  road  at  Rochester,  N. 
Y.,  where  It  arrived  and  wa«  delivered  to  defendant  about  7  a.  m.  on  Decem- 
ber 11th.  Upon  the  8th  and  9th  of  December,  1899,  before  the  fruit  left  Le- 
Roy, Mr.  Upton,  one  of  the  directors  of  the  plaintiff  company,  who  had  been 
a  shipper  over  the  defendant  company's  road  for  many  years,  had  two  conver- 
sations with  Mr.  Bradfield,  the  defendant's  general  superintendent  at  Buffalo, 
with  whom  he  was  well  acquainted.  He  told  Mr.  Bradfleld  how  important  it 
was  to  get  the  fruit  through  to  New  York  in  time  to  take  the  Wednesday 
steamer ;  that  it  was  intended  for  the  Christmas  trade.  Mr.  Bradfield  said  he 
would  do  everything  in  his  power  to  get  the  fruit  through ;  that  he  would  give 
directions  to  have  it  put  on  a  fast  train,  and  send  it  right  straight  through; 
adding,  "You  need  not  fret  about  that  If  you  get  them  to  Rochester,  we  will 
get  them  through."  Bradfield  further  said  that  he  would  instruct  his  repre- 
sentative, Mr.  Drexelius,  to  see  that  his  Instructions  were  carried  out,  and  in 
the  second  conversation  referred  Upton  to  Mr.  Drexelius ;  saying  that  the  latter 
was  the  train  dispatcher,  and  had  full  charge  of  all  defendants  cars.  Upton, 
following  Bradfleld's  directions,  then  had  a  talk  with  Drexelius,  who  was  the 
train  dispatcher  on  defendant's  road  at  Buffalo,  in  the  course  of  which  Drex- 
elius said:  "I  will  instruct  the  yardmaster  at  East  Rochester  that  the 
moment  these  goods  get  there,  to  put  them  in  a  fast  train  and  send  them  to  New 
York.  You  need  not  fret  about  It  a  bit;  they  will  be  there  In  time  for  the 
steamer,"  and  in  response  to  a  question  from  Upton  about  the  time  when  they 
would  get  to  New  York,  Drexelius  replied,  "They  will  be  there  Tuesday 
morning."  This  evidence,  standing  wholly  uncontradicted,  is  suflJclent  to 
establish  an  express  contract  on  the  part  of  the  defendant  to  transport  the 
fruit  to  New  York  in  time  for  the  sailing  of  the  steamer,  and  not  later  than 
Tuesday  morning. 

The  defendant  contends  that  these  conversations  were  not  binding  upon  the 
defendant,  but  were  merged  in  the  shipping  order  and  shipping  receipt,  which 
were  subsequently  issued  by  the  freight  agent  of  the  Buffalo,  Rochester  &  Pitts- 
burg Railroad  Company  at  TjeRoy,  at  the  time  of  the  departure  of  the  cars  from 
that  place,  and  which,  taken  together,  may  be  fairly  considered  to  constitute 
a  bill  of  lading  for  the  fnilt,  one  of  the  conditions  upon  the  back  of  the  re- 
ceipt being  that  no  carrier  of  the  goods  should  be  bound  to  carry  the  property 
by  any  particular  train  or  vessel,  or  in  time  for  any  particular  market,  or  other 
wise  than  with  as  reasonable  dispatch  as  its  general  business  would  permit 
It  would  seem  to  be  sufficient  answer  to  this  to  say  that  the  shipping  receipt 
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contains  npon  its  face  in  writing  tlie  words,  "For  export  to  London,  Eng.,  per 
SS.  St  Louis,  sailing  13  Deer."  It  is  true  that  these  words  were  at  variance 
with  the  printed  conditions  upon  the  back  of  the  shipping  receipt,  but  in  such 
cases  the  rule  seems  to  be  well  settled  that  the  written  words  must  prevail. 
Babcock  v.  L.  S.  &  M.  R.  R.  Co.,  49  N.  Y.  491 ;  Miller  v.  H.  &  S.  J.  R.  R.  Co., 
24  Hun,  607.  It  may  also  be  said  that  they  do  not,  in  express  terms,  require 
defendant  to  carry  goods  in  time  for  the  sailing  of  the  steamer,  but  it  seems 
clear  that  the  defendant's  agreement,  as  made  out  from  all  the  shipping  docu- 
ments and  the  oral  negotiations  not  inconsistent  therewith,  was  to  carry  the 
goods  to  New  York  City  and  alongside  the  steamship  St  Louis  in  time  for 
her  sailing  on  Wednesday,  December  13th.  But,  assuming  that  there  was  no 
express  contract  between  the  parties  requiring  the  defendant  to  transport  the 
fruit  within  any  given  time,  the  defendant  was  liable  under  its  common-law 
obligation  as  a  carrier,  which  required  it  not  only  to  transport  the  goods  to 
their  destination,  but  to  deliver,  or  offer  to  deliver,  them  to  the  consignee  with- 
in a  reasonable  time.  Sherman  v.  Hudson  River  R.  R.  Co.,  64  N.  Y.  254. 
When  the  fruit  arrived  at  Rochester,  it  was  received  by  the  defendant's  em- 
ployes, who  said  that  they  had  been  on  the  lookout  for  it,  and  had  had  especial 
instructions  in  regard  to  it,  and  in  pursuance  of  such  instructions  the  four 
cars  were  attached  to  a  tlirough  fast  freight  train,  running  on  schedule  time  over 
the  defendant's  road,  which  left  Rochester  about  1  o'clock  in  the  afternoon 
of  December  10th  bound  for  New  York.  The  usual  and  ordinary  time  of  this 
train,  which  was  known  as  the  "Meat  Train,"  between  Rochester  and  New 
York  was  about  11  hours,  and  the  ordinary  and  usual  time  required  by  defend- 
ant's through  fast  freight  trains  from  Rochester  to  New  York  was  from  24 
to  28  hours.  The  cars  were  billed  through  to  the  freight  terminus  of  defend- 
ant's road  at  Sixtieth  street  in  the  city  of  New  York,  but  for  some  cause,  which 
does  not  appear,  they  did  not  go  to  the  city  of  New  York,  but  arrived  at  Wee- 
hawken,  the  terminus  of  the  West  Shore  branch  of  defendant's  road,  on 
cars  were  attached  to  a  through  fastfreight  train,  running  on  schedule  time 
the  opposite  side  of  the  river  from  New  York,  about  2 :50  p.  m.  on  December 
13th,  and  after  the  steamer  St  Ix)uis  had  sailed.  It  further  appeared  that  the 
defendant  did  not  deliver,  or  offer  to  deliver,  the  fruit  to  plaintiff's  consignee 
nntil  some  time  upon  the  14th  day  of  December,  1899.  It  may  fairly  be  con- 
cluded, then,  that  the  cars,  if  they  had  been  carried  over  the  defendant's  road 
in  the  ordinary  and  usual  way,  would  have  arrived  in  New  York  City  some 
time  between  1  and  5  o'clock  in  the  afternoon  of  December  12th,  and  if  they 
had  not  in  some  way  been  detached  from  the  meat  train  they  would  have 
arrived  much  sooner.  The  goods  were  perishable,  and  in  such  case  a  rail- 
road corporation,  on  receiving  them  for  transportation,  is  bound  to  forward 
them  immediately  to  their  destination.  Tierney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  76 
N.  Y.  305.  It  follows,  therefore,  that  the  defendant  road  failed  to  transport 
the  fruit  between  the  points  named  with  due  diligence  and  within  a  reasonable 
time,  and  is  liable  to  plaintiff  for  the  consequent  breach  of  its  common-law 
obligation. 

The  defendant,  however,  seeks  to  relieve  itself  under  either  phase  of  the  case, 
on  the  ground  that  the  conditions  printed  upon  the  back  of  the  shipping  receipt 
expressly  exempt  it  from  any  liability  unless  notice  of  loss  or  damage  is  given 
to  the  carrier  in  writing  to  the  agent  at  the  point  of  delivery  promptly  after 
the  arrival  of  the  property,  and,  if  delayed  for  more  than  30  days  after  the 
delivery  of  the  property,  and  after  due  time  for  the  delivery  thereof,  the  car- 
rier shall  not  be  liable  in  any  event.  No  notice  required  by  the  conditions 
upon  the  back  of  the  receipt  was  ever  given  defendant,  but  the  plaintiff  con- 
tended that  defendant  had  waived  the  beneiits  of  this  provision.  But,  as  there 
was  no  allegation  of  waiver'in  the  complaint,  the  case  comes  squarely  within  the 
rule  as  laid  down  in  Glaser  v.  Home  Ins.  Co.  (Sup. ;  Dec.  2,  1905)  96  N.  Y. 
Supp.  130,  which  requires  that  the  plaintiff,  if  he  desires  to  plead  a  waiver  by 
defendant  of  any  condition  with  which  he  has  not  complied,  he  must  allege  the 
condition  claimed  to  have  been  waived  and  the  facts  constituting  such  waiver. 
Moreover,  if  a  waiver  had  been  alleged,  none  was  proved,  for  mere  delay, 
silence,  or  negotiations  looking  to  a  settlement  cannot  constitute  a  waiver. 
Glaser  v.  Home  Ins.  Co.,  supra ;  Pope  Mfg.  Co.  v.  Rubber  Goods  Co.,  (Sup. ; 
Jan.  31.  1906)  97  N.  Y.  Supp.  73. 
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Conceding,  however,  that  there  was  no  waiver  hy  defendant,  nevertheless 
defendant's  contention  as  to  the  necessity  for  notice  of  loss  or  damage  would 
seem  to  be  completely  disposed  of  by  the  reasoning  in  an  almost  parallel  case 
recently  decided,  where  the  court  holds  that  the  clause  referred  to  has  no 
application  to  loss  or  Injury  to  the  shipper  from  a  falling  market  caused  by 
delay.  Johnson  v.  Missouri,  Kansas  &  Texas  R.  R.  Co.,  107  App.  Div.  375» 
95  N.  T.  Supp.  182.      • 

The  only  remaining  question  is  as  to  the  measure  of  damages.  The  defend- 
ant claimed  that  its  liability  was  measured  by  the  difference  betwe^i  the 
value  of  the  fruit  in  New  York  City  if  it  had  been  received  there  in  time  for 
the  sailing  of  the  steamer,  and  its  value  at  the  same  place  when  it  was  actually 
received  fu^d  after  the  steamer  had  sailed.  The  plaintiff  contends  that  it  is 
entitled  to  recover  the  difference  between  the  value  of  the  fruit  in  New  York 
if  it  had  been  received  there  in  time  for  the  sailing  of  the  steamer  and  the 
amount  actually  received  for  it  in  Liverpool,  less  freight  and  expenses.  The 
defendant  did  not  contract  to  carry  the  fruit  to  London,  the  point  of  ultimate 
destination,  but  to  New  York  only.  The  measure  of  damages  in  this  state  in 
such  a  case,  both  on  principle  and  upon  the  authorities,  is  the  difference  in  the 
value  of  the  goods  at  the  time  and  place  they  ought  to  have  been  delivered  and 
the  time  of  their  actual  delivery.  The  rule,  in  the  language  Just  given,  is 
clearly  set  forth  in  Sherman  v.  Hudson  River  R.  R.  Co.,  64  N.  Y.  254,  following 
the  earlier  cases  of  Marshall  v.  N.  Y.  C.  R.  R.  Co.,  45  Barb.  508,  affirmed 
in  48  N.  Y.  660,  and  Gregory  v.  McDowel,  8  Wend.  435,  and  is  found,  in  sub- 
stance, in  all  the  cases  in  this  state  cited  in  behalf  either  of  the  plaintiff  or 
defendant  In  the  Johnson  Case,  referred  to  above,  which  is  closely  analogous 
to  the  case  at  bar,  tlie  goods  were  shipped  over  the  defendant  railroad  from 
points  in  Texas,  consigned  to  Liverpool  by  the  way  of  Boston,  and  the  court 
held  that  the  obligation  of  the  defendant  railroad  company  terminated  upon 
the  delivery  of  the  property  to  the  steamship  company  at  the  port  of  Boston ; 
that  port  being  the  point  at  which  the  defendant's  contract  of  carriage  ter- 
minated, and  the  court  allowed  damages  at  Boston,  and  not  at  Liverpool.  In 
one  or  two  of  the  cases  cited  evidence  of  damage  at  the  ultimate  point  was 
received,  but  only  to  aid  in  fixing  damages  at  the  point  where  the  defendant's 
contractual  obligation  terminated,  and  for  want  of  better  evidence  of  the  value 
at  that  point  Marshall  v.  N.  Y.  C.  R.  R.  Co.,  45  Barb.  506;  Holden  v.  N. 
Y.  C.  R.  R.  Co.,  54  N.  Y.  662.  The  case  at  bar  seems  stronger  than  any  of 
those  cited.  The  defendant  transported  the  fruit  to  New  York,  where  it  was  de- 
livered to  and  received  by  Mr.  Rogerson,  the  plaintilTs  president,  and  MT. 
Zucca,  the  consignee  at  London.  Upon  such  delivery  and  acceptance  the  de- 
fendant's liability  was  then  fixed,  and  could  not  afterwards  be  enlarged  by  any 
act  of  the  plaintiff.  On  the  contrary,  it  was  the  plaintiff's  active  duty  to  use  all 
ordinary  care  and  make  all  reasonable  exertion  to  render  the  loss  as  light  as 
possible.    Hamilton  v.  McPHerson,  28  N.  Y.  72,  84  Am.  Dec.  330. 

Rogerson  and  Zucca,  after  some  examination  of  the  fruit  to  ascertain  its 
condition,  and  after  consultation  with  other  fruit  men  in  New  York  City» 
shipped  the  fruit  to  Liverpool  upon  the  steamship  Lucanla,  sailing  from  New 
York  to  that  port  on  the  16th  day  of  December,  where  she  arrived  late  at 
night  on  December  24th.  Rogerson  and  Zucca  were  unable  to  obtain  refrig- 
erated space  on  the  Lucanla,  which  was  the  first  steamer  sailing  for  an 
English  port  after  the  sailing  of  the  St  Louis  on  the  13th  of  December.  The 
fruit  arrived  in  Liveri)ool  in  badly  damaged  condition,  and  was  sold  at  public 
auction  shortly  after  its  arrival  for  $1,185.60.  A  small  portion  of  the  fruit 
was  packed  in  barrels,  a  form  of  package  as  well  adapted  for  the  New  York  as 
the  London  market  The  evidence  of  Mr.  Zucca,  which  must  be  taken  as  not 
unfavorable  to  the  plaintiff,  shows  that  the  market  value  of  the  entire  ship- 
ment in  New  York  after  the  St  Louis  had  sailed  was  about  $3,500,  and  it 
further  appeared  that  half-boxes  of  fruit  were  sometimes  sold  in  the  New  York 
market  Under  these  circumstances,  it  cannot  be  said  that  the  plaintiff,  by 
shipping  the  fruit  in  nonrefrigerated  space  to  Liverpool,  which  was  not  the 
market  for  which  the  fruit  was  packed  or  was  first  intended,  by  steamer  sail- 
ing on  December  16th,  which  did  not  and  could  not  reach  Liverpool  or  London 
in  time  for  the  Christmas  trade,  used  such  reasonable  care  and  diligence  as 
was  demanded  of  It  to  render  the  defendant's  liability  as  small  as  possible* 
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It  follows  that  the  plaintiff  should  recover  the  difference  between  the  value 
of  the  fruit  in  New  York  City  at  the  time  and  place  it  ought  to  have  heeai 
delivered  on  December  12,  18d9,  and  its  value  at  the  same  place  at  the  time  of 
its  actual  delivery,  with  interest  from  December  13,  1899,  together  with  the 
amount  paid  by  plaintiff  for  refrigerated  space  up<m  the  steamship  St  Louis, 
with  interest  from  the  time  of  payment. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Harris  &  Harris,  for  appellant. 
Elbridge  L.  Adams,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  without  costs  to  either  party, 
on  opinion  by  Bowman,  Referee. 


PREY  V.  NEW  YORK  CENT.  &  H.  R.  R.  00. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  12,  1006.) 

Ck>BT8— BZTBA  AlXOWANQE. 

An  action  by  a  shipper  against  a  carrier  for  breach  of  a  contract,  where- 
by the  latter  agreed  to  transport  goods  In  time  for  shipment  by  a  certain 
steamer,  did  not  involve  such  a  difficult  question  as  to  the  true  measure 
of  damages,  where  the  issues  of  fact  were  clearly  defined,  and  the  evi- 
dence procured  In  the  ordinary  way  and  without  unusual  expense,  as  to 
bring  the  case  within  Code  Civ.  Proc.  §  3253,  authorizing  an  extra  allow- 
ance of  costs  in  a  difficult  and  extraordinary  case. 

[Ed.  Note.— For  cases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  §i  623,  624.] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  John  B.  Frey,  as  permanent  receiver  of  the  Rogerson  Fruit 
&  Cold  Storage  Company,  ap^inst  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  an  order  granting  plaintiff  extra  al- 
lowance, defendant  appeals.    Reversed,  and  motion  denied. 

The  action  was  commenced  In  May,  1901,  In  the  name  of  the  Rogerson  Fruit 
&  Cold  Storage  Company,  a  corporation  which  has  since  the  commencement  of 
this  action  been  dissolved,  and  of  which  the  plaintiff  has  been  appointed  perma- 
nent receiver,  to  recover  damages  for  the  alleged  neglect  of  the  defendant 
to  properly  transport  certain  fruit  upon  its  railroad  to  Its  proper  destination. 
After  issue  was  Joined,  by  stipulation  of  the  parties  the  case  was  sent  to  a 
referee  to  hear,  try,  and  determine  all  the  Issues  involved. 

The  sole  question  involved  upon  this  appeal  is  whether  or  not  the  trial  was 
difficult  and  extraordinary,  within  the  meaning  of  section  3253  of  the  Code 
of  Civil  Procedure,  and  so  as  to  entitle  the  plaintiff  to  an  extra  allowance. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Daniel  M.  Beach,  for  appellant. 
Elbridge  L.  Adams,  for  respondent. 

McLENNAN,  P.  J.  The  moving  papers  fail  to  show  any  facts 
which  render  this  case  extraordinary.  It  is  assumed  that  the  plaintiff's 
contention  is  correct,  that  the  defendant  neglected  or  failed  to  perform 
its  duty  as  common  carrier,  in  that  it  failed  to  transport  the  goods  de- 
livered to  it  by  the  company  of  which  the  plaintiff  is  receiver,  so  that 
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such  goods  could  be  delivered  to  a  certain  steamship  (the  St.  Louis) 
prior  to  its  sailing,  which  was  designated  and  scheduled  to  sail  at  a 
particular  time,  and  that  in  so  failing  to  transport  the  goods  in  question 
the  defendant  was  negligent,  and  that  such  negligence  resulted  in  dam- 
age to  the  plaintiff,  to  recover  for  which  this  action  is  brought. 

For  the  purposes  of  this  appeal  we  may  assume  that  the  contention 
of  the  plaintiff  was  correct  in  every  respect,  to  wit,  that  the  defendant 
violated  its  duty  as  common  carrier,  either  under  its  general  liability 
as  such,  or  under  express  contract  established  by  the  plaintiff's  evi- 
dence. We  think,  however,  there  is  no  phase  of  the  litigation  which 
renders  the  case  extraordinary.  Plaintiff's  cliam  was  based  upon  a 
breach  of  contract,  express  or  implied,  as  common  carrier.  The  form  of 
action  is  in  every  sense  ordinary,  and  might  be  said  to  be  common.  It 
is,  however,  urged  that  to  ascertain  the  true  measure  of  damages  in- 
volved a  difficult  question  of  law.  We  are  not  disposed  to  disagree 
with  that  proposition.  It  may,  however,  be  said  in  passing  that  the 
referee  did  not  adopt  the  rule  contended  for  by  the  counsel  of  either 
party,  but  adopted  a  middle  course,  and  awarded  the  sum  which  he  did, 
which  has  been  approved  by  this  court  in  decision  handed  down  at  this 
time.    Frey  v.  New  Yoric  Cent..&  H.  R.  R.  Co.,  100  N.  Y.  Supp.  225. 

The  issues  of  fact  were  clearly  defined,  and  the  evidence  introduced 
by  the  plaintiff  was  procured  in  the  ordinary  way,  and,  so  far  as  ap- 
pears, without  unusual  expense,  and  certainly  without  any  attempt  on 
the  part  of  the  defendant  to  prevent  the  plaintiff  from  ascertaining  the 
exact  facts  in  the  premises ;  so  that  we  think  it  cannot  be  said  that  in 
the  development  of  the  facts  the  case  was  extraordinary. 

We  appreciate  the  discrepancy  between  the  decisions  of  this  depart- 
ment and  of  some  of  the  other  departments  of  the  Appellate  Division 
of  this  state  upon  the  question  as  to  when  an  extra  allowance  should 
be  made  in  any  particular  action.  The  rule  regarded  in  this  depart- 
ment as  controlling  was  stated  by  Mr.  Justice  Spring  in  Swan  v.  Stiles, 
94  App.  Div.  117,  125,  87  N.  Y.  Supp.  1089,  1094,  in  which  he  said: 

**The  policy  of  the  courts  In  this  department  has  been  averse  to  granting  an 
extra  alowance  except  In  a  case  obviously  within  the  definition  'difficult  and 
extraordinary.*  A  rigid  rather  than  a  liberal  construction  has  been  given  to 
this  phrase  of  section  3253  of  the  Code  of  Civil  Procedure." 

We  feel  constrained  to  adhere  to  the  doctrine  thus  enunciated 
and  long  established  in  this  department,  that  no  extra  allowance  should 
be  made  unless  the  litigation  is  both  difficult  and  extraordinary.  We 
hold  that  such  words  of  the  Code  should  be  interpreted  to  mean  that 
an  extra  allowance  should  not  be  granted  unless  it  appears  that  the 
case  presents  difficult  and  extraordinary  features  either  of  law  or  fact. 
Upon  this  question  different  views  have  prevailed  in  the  different  de- 
partments of  the  Appellate  Division  of  the  state,  some  courts  constru- 
ing the  section  of  the  Code  referred  to  to  mean  one  thing,  and  other 
courts  of  the  same  dignity  construing  it  to  mean  another.  While  we 
recognize  that  it  is  desirable  that  the  decisions  of  the  different  depart- 
ments of  the  Appellate  Division  should  be  harmonious  in  this  regard, 
we  feel  that  we  must  adhere  to  the  doctrine  long  maintained  by  this 
court,  that  an  extra  allowance  may  not  be  awarded  unless  the  case  is 
both  difficult  and  extraordinary,  and  so  obviously  within  the  definition 
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of  "difficult  and  extraordinary."  Swan  v.  Stiles,  supra.  It  is  desir- 
able that  the  practice  in  this  regard  should  be  made  uniform,  but  we 
feel  that  this  should  be  done  by  act  of  the  Legislature,  rather  than  by 
the  courts  in  giving  a  forced  construction  to  the  words  "difficult  and 
extraordinary,"  as  contained  in  the  section  of  the  Code  referred  to. 

We  are  constrained  to  hold  that  the  case  at  bar  was  not  both  difficult 
and  extraordinary  and  within  the  meaning  of  the  Code,  and  therefore 
that  no  extra  allowance  could  properly  have  been  allowed. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  denied,  with 
$10  costs.    All  concur. 


MOSER  et  al.  v.  TALMAN  et  al. 
(Supreme  CJourt,  Appellate  Division,  Second  Department    July  24,  1006.) 

1.  Wills— Action  to  Determine  Validity— Complaint— Sufpioibncy. 

In  an  action  against  executors  and  heirs,  based  on  a  contention  that 
testator's  will  violated  Laws  1860,  p.  607,  c.  360,  providing  that  no  person 
having  a  husband,  wife,  child,  or  parent  shall  by  will  give  more  than  one- 
half  of  the  estate  to  a  charitable  corporation,  the  complaint  alleged  that 
testator  and  plaintiffs  were  cousins,  that  testator  died  without  issue,  and 
leaving  a  wife,  but  no  father  or  mother,  and  that  plaintiffs  were  the  only 
heirs  and  next  of  kin.  Held,  that  the  complaint  was  demurrable  on  the 
ground  that  plaintiffs  did  not  allege  facts  entitling  them  to  bring  the 
action,  as  brothers  and  sister  and  descendants  of  brothers  or  sisters  or 
uncles  or  aunts  are  preferred  over  cousins  by  the  statutes  of  distribution, 
and  the  allegation  as  to  plaintiffs  being  the  heirs  amounted  to  a  conclusion. 

2.  Same— Pabties  Entitled  to  Attack  Will. 

Laws  1860,  p.  607,  c.  360,  provides  that  no  person  having  a  husband, 
wife,  child,  or  parent  shall  give  by  will  more  than  half  his  estate  to  a 
charitable  corporation.  Heldy  that  a  cousin  who  would  have  talten  an 
interest  In  testator's  estate  if  he  had  died  intestate  was  entitled  to  bring 
an  action  attacking  the  will  on  the  ground  that  it  violated  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49,  Gent  Dig.  Wills,  §§  550-552.] 

Gaynor,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mary  Moser  against  Frederica  Talman,  individually  and 
as  executrix,  and  others,  and  from  a  judgment  overruling  demurrers 
to  the  complaint,  defendants  other  than  Frederica  Talman  appeal. 
I^eversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

Henry  de  Forest  Baldwin,  for  appellant  Charles  A.  Runk. 
Howard  O.  Wood,  for  appellant  Brooklyn  Children's  Aid  Society. 
R.  Percy  Chittenden,  for  respondents. 

JENKS,  J.  This  action  is  by  certain  of  the  alleged  heirs  and  next 
of  kin  against  executors  and  other  alleged  heirs  and  next  of  kin,  based 
on  the  contention  that  the  will  violates  chapter  360,  p.  607,  of  the  Laws 
of  1860,  in  that  at  the  time  of  his  death  the  testator  had  a  wife  then 
living,  and  that  at  his  death  he  did  bequeath  and  devise  more  than 
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one-half  of  his  estate  to  charitable  corporations.  The  plaintiff  com- 
plains that  the  testator  died  seised  and  possessed  of  certain  real  and 
personal  property  situated  within  this  state.  The  testator,  after  two 
specific  legacies,  gave,  devised,  and  bequeathed  all  the  residue  of  his 
estate  to  his  wife  for  life.  He  then  provided,  in  case  of  her  predecease 
or  upon  her  death,  that  the  executors  should  convert  his  estate  into 
cash,  and  then  bequeathed  to  various  persons  and  charitable  corpora- 
tions certain  specific  sums  of  money.  Finally,  he  directed  that  at  the 
death  of  his  widow  all  the  rest  and  residue  of  his  property,  including 
all  lapsed  legacies,  should  be  divided,  share  and  share  alike,  between 
two  charitable  corporations.  He  also  empowered  his  executors  in  their 
discretion  to  lease  or  sell  any  of  his  property.  The  defendant  executor 
Runk,  Runk  as  legatee,  and  one  of  the  residuary  legatees,  separately  de- 
murred to  the  complaint. 

I  think  that  in  any  event  the  demurrer  is  good,  on  the  ground  that 
the  plaintiffs  do  not  well  allege  the  facts  that  entitle  them  to  bring  this 
suit.  The  relationship  of  the  parties  plaintiff  and  defendant  to  the 
testator,  as  alleged,  is  cousin.  The  pleader  alleges  that  the  relator 
died  without  issue,  and  leaving  no  father  or  mother.  This  allegation 
disposes  of  lineal  descendants  and  parents,  but  not  of  brothers  and  sis- 
ters, or  descendants  of  brothers  or  sisters,  or  of  uncles  or  aunts,  of 
whom  some  or  all  are  preferred  before  cousins  by  the  statutes  of 
descent  and  distribution,  respectively.  It  is  quite  true  that  the  pleader 
alleges  that  the  plaintiffs  and  the  other  parties  named  are  the  "only 
heirs  at  law  and  next  of  kin,"  but  this  is  a  conclusion  of  the  pleader, 
and  does  not  satisfy  the  rule  that  where  one  being  only  a  collateral 
relative  claims  as  an  heir  at  law  he  is  bound  to  plead  that  all  the  lines 
of  descent  which  would  have  the  right  to  claim  before  him  are  ex- 
hausted. Henriques  v.  Yale  University,  28  App.  Div.  361,  51  N.  Y. 
Supp.  284,  and  cases  cited ;  appeal  dismissed  167  N.  Y.  672,  51  N.  E. 
1091;  Encyclopedia  of  Pleading  &  Practice,  vol.  12,  p.  1042 — citing 
Larue  v.  Hayes,  7  Bush  (Ky.)  53;  Kerlee  v.  Corpening,  97  N.  C. 
334,  2  S.  E.  664;  Fite  v.  Orr  (Court  of  Appeals;  Ky.)  1  S.  W.  582; 
Reiners  v.  Brandhorst,  69  How.  Prac.  91.  The  opinion  in  the  last 
case  is  by  Van  Vorst,  J.,  and  the  case  is  cited  in  Sbaroro  v.  Health 
Department,  26  App.  Div.  180,  49  N.  Y.  Supp.  1035.  Also,  Encyclo- 
pedia of  Pleading  &  Practice,  vol.  10,  p.  53,  which  states  the  rule  as 
follows:  "When  a  person  sues  as  heir,  the  declaration  must  show 
how  he  is  heir  by  setting  forth  his  pedigree" — citing  Denham  v, 
Stephenson,  1  Salk.  355;  Jefferson  v.  Morton,  2  Saund.  7,  note  4; 
Treasurer  v.  Hall,  3  Ohio,  225;  Phillipps  v.  Phillipps,  4  Q.  B.  Div. 
v/here,  at  page  143,  Brett,  L.  J.,  says : 

"Where  the  facts  in  a  pedigree  are  facts  to  establish  the  right  or  title  they 
must  be  set  out ;  but  where  the  pedigree  is  the  means  of  proving  the  facts  re- 
lied on  as  facts  to  which  the  right  or  title  is  to  be  established,  then  the  pedi- 
gree is  evidence  that  need  not  be  set  out" 

The  Encyclopedia  also  cites  Baker  v.  Harwood,  7  Sim.  376 ;  Hubbard 
v.  Urton  (C.  C.)  67  Fed.  419.  See,  too,  Abbott's  Trial  Brief,  p. 
524.  In  Fite  v.  Orr,  supra,  the  allegation  was  that  the  appellees 
"are  the  only  heirs  of  said  Payne  and  Orr."  The  Court  of  Appeals 
of  Kentucky  say: 
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"This  averment,  as  has  been  repeatedly  held  by  this  court,  *ls  but  a  con- 
clusion of  law'  and  not  an  averment  of  fact ;  and,  not  being  an  averment  of  fact, 
the  adverse  party  admits  nothing  by  his  failure  to  answer  it  The  party  who 
claims  his  title  or  right  to  property  by  reason  of  his  heirship  must  allege  his 
kinship  to  the  person  through  whom  he  claims,  and  also  allege  that  there  are 
no  others  nearer  of  kin  than  himself ;  that  is,  he  must  set  out  the  degree  of 
relationship  in  which  he  stands  to  the  person  through  whom  he  claims,  and 
also  show  that  there  are  none  standing  in  a  nearer  degree  of  relationship,  so 
that  the  court  may  be  able  to  say,  from  the  facts  stated  in  that  regard,  whether 
the  party,  under  the  law.  Is  entitled  to  the  property  as  heir,  etc  The  answer 
of  appellees  la  fatally  defective  in  this  regard." 

In  view  of  the  dissent  in  this  case,  it  seems  proper  that  I  say  that  I 
do  not  regard  the  expression  of  the  court  upon  this  point  in  Henriques 
V.  Yale  University,  supra,  as  "dictum."  The  point  of  pleading  was 
presented  in  the  case.  The  court  passed  upon  it  directly,  obtaining  here 
in  the  words: 

"There  is  not  even  an  allegation  that  he  died  without  children,  and  the 
rule  is  well  settled  that  where  one,  being  only  a  collateral  relative,  claims  as 
an  heir  at  law,  he  is  bound  to  plead  that  all  the  lines  of  descent  which  would 
have  the  right  to  claim  before  him  are  exhausted."  See  page  301  of  28  App. 
Div.,  page  289  of  51  N.  Y.  Supp. 

After  citing  authorities,  the  court  immediately  continues:  "Noth- 
ing of  this  kind  is  set  out  in  the  complaint,  and  for  that  reason  it  is 
fatally  defective."  A  dictum  is  an  opinion  expressed  by  the  court, 
which,  not  being  necessarily  involved  in  a  case,  lacks  the  force  of  an 
adjudication  (Bouvier).  In  Florida  Central  R.  R.  Co.  v.  Schutte, 
103  U.  S.  118-143,  26  L.  Ed.  327,  it  was  held  that  a  decision  of  the 
court  on  a  certain  point,  when  properly  presented  and  decided  in  the 
regular  course  of  the  consideration,  is  not  dictum,  because  something 
else  was  found  in  the  end  which  disposed  of  the  whole  matter.  If  I  am 
right  in  this  contention,  then  in  case  the  plaintiffs  plead  over,  they  may 
have  opportunity  to  recast  their  complaint,  so  as  to  meet  other  various 
criticisms  made  upon  it,  of  which  some  at  least  are  quite  serious,  but 
none  in  my  opinion  may  not  be  cured  by  an  amended  pleading. 

There  remains,  then,  at  this  stage  of  the  case,  to  consider  only  such 
further  objections  as  challenge  the  very  right  of  maintenance  of  this 
suit.  I  think  that  under  Read  v.  Williams,  125  N.  Y.  660,  26  N.  E. 
730,  21  Am.  St.  Rep.  748,  such  an  action  lies.  The  objection  that 
under  the  terms  of  the  will  the  plaintiffs,  even  if  the  proper  parties, 
v/ith  proper  pleading,  have  no  such  interest  as  would  warrant  any  pres- 
ent suit,  was  held  good  in  a  similar  case  in  Kalish  v.  Kalish,  45  App; 
Div.  628,  61  N.  Y.  Supp.  448,  but  the  case,  while  affirmed,  was  re- 
versed upon  that  point.  Kalish  v.  Kalish,  166  N.  Y.  371,  69  N.  E. 
917.  The  objection  that  the  plaintiffs  not  named  in  the  act  of  1860 
have  no  right  to  assert  the  violation  of  the  statute  is  met  by  Robb  v. 
Washington  &  Jeff.  Coll.,  103  App.  Div.  346,  93  N.  Y.  Supp.  92,  af- 
firmed June,  1906. 

The  interlocutory  judgment  must  be  reversed,  with  costs  to  both 
appellants,  and  the  demurrer  sustained,  with  leave  to  the  plaintiffs 
to  plead  over  upon  the  usual  terms.  All  concur,  except  .GAYNOR, 
J.,  who  dissents. 
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GAYNOR,  J.  (dissenting).  The  allegation  of  the  complaint  is 
that  the  testator  died  leaving  the  plaintiffs  (excepting  one  who  is  nam- 
ed) and  certain  defendants  who  are  named,  "as  his  only  heirs  at  law 
and  next  of  kin."  Under  a  demurrer  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  it  is  claimed  that  this  al- 
legation is  of  a  conclusion  of  law  only,  and  is  not  an  allegation  of  fact 
that  the  said  plaintiffs  and  defendants  are  the  heirs  at  law  and  next  of 
kin  of  the  testator. 

There  is  a  settled  and  familiar  rule  of  pleading  that  an  allegation  of 
a  conclusion  of  law  in  a  pleading  goes  for  nothing ;  is  a  nullity.  But 
an  allegation  of  a  conclusion  of  fact  is  another  thing;  the  rule  has 
nothing  to  do  with  it.  An  allegation  of  an  ultimate  fact  to  be  proved 
has  always  sufficed  in  pleading  although  it  be  a  mere  conclusion  from 
other  facts  which  have  to  be  proved.  To  plead  such  other  facts  is  not 
permissible,  for  that  would  be  pleading  the  evidence,  of  which  only  a 
novice  would  be  guilty.  For  instance,  in  an  action  of  ejectment  a  bare 
allegation  that  the  plaintiff  is  the  owner  of  the  property,  and  entitled 
to  the  possession  tnereof,  suffices.  It  is  not  necessary  to  allege  the 
stages  of  heirship,  of  device,  of  grant,  or  the  facts  of  adverse  posses- 
sion, upon  which  such  ownership  depends.  In  the  same  way  an  alle- 
gation that  a  decedent  died  leaving  the  plaintiff  as  his  only  heir  at  law 
suffices.  It  may  be  an  allegation  of  a  conclusion  of  fact,  but  that  must 
not  be  confounded  with  the  rule  against  allegations  of  conclusions  of 
law.  It  is  an  allegation  of  the  ultimate  fact  which  has  to  be  proved. 
The  contention  that  it  was  necessary  for  the  plaintiffs  to  trace  their 
descent  by  allegations  of  fact  of  its  source  and  stages  in  the  complaint, 
arises  out  of  momentarily  mistaking  a  rule  of  evidence  for  a  rule  of 
pleading.  In  order  to  establish  their  heirship  they  have  to  prove  their 
source  and  stages  of  descent  on  the  trial;  but  that  does  not  imply  that 
such  facts  have  to  be  pleaded ;  there  is  no  such  rule  of  pleading. 

It  is  only  necessary  (if  even  that  be  necessary)  to  turn  to  any  stand- 
ard encyclopedia  or  text-book  on  pleading  to  find  that  an  allegation 
of  an  ultimate  fact  to  be  proved,  although  it  be  necessarily  an  allega- 
tion of  a  conclusion  of  fact,  is  good  pleading;  it  is  not  an  allegation  of 
a  conclusion  of  law.  The  dictum  to  the  contrary  in  the  case  of 
Henriques  v.  Yale  University,  28  App.  Div.  361,  51  N.  Y.  Supp.  284, 
is  evidently  inadvertent  and  certainly  does  not  control  us.  We  should 
not  by  following  the  inadvertence  of  any  judge  or  court  change  an 
ancient  and  logical  rule  of  pleading.  The  change  would  be  a  radical 
disturbance ;  it  would  reach  many  cases  besides  allegations  of  heirship. 
For  instance,  in  an  action  for  the  conversion  of  a  chattel,  in  a  case 
where  the  conversion  has  to  be  proved  by  evidence  of  a  demand  and 
refusal,  the  demand  and  refusal  do  not  need  to  be  alleged  in  the  com- 
plaint. An  allegation  of  the  ultimate  fact  to  be  proved,  i,  e.,  conver- 
sion, suffices,  althoilgh  it  is  a  deduction  or  conclusion  from  other 
facts,  i.  e.,  demand  and  refusal,  for  it  is  not  a  conclusion  of  law  but 
of  fact.  The  said  dictum  cites  Mitchell  v.  Thome,  134  N.  Y.  636,  32 
N.  E.  10,  30.Am.  St,  Rep.  699,  and  two  other  cases  as  authority.  When 
we  turn  to  the  opinion  in  Mitchell  v.  Thome  we  find  the  part  on  that 
head  to  be  a  dictum  also ;  and  when  we  examine  the  cases  cited  in  both 
cases  as  authority  we  find  that  none  of  them  were  on  a  question  of 
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pleading,  but  that  all  of  them  were  on  a  question  of  evidence  and  only 
asserted  a  rule  of  evidence.  But  even  the  dictum  in  Mitchell  v.  Thome 
does  not  declare  the  ruling  of  pleading  asserted  in  the  dictum  in  Hen- 
n'ques  v.  Yale  University.  It  reveals,  though  obscurely,  that  there  was 
no  allegation  that  the  plaintiffs  were  the  only  heirs  of  the  collateral 
branches.  But  as  the  action  was  maintamable  even  though  they  were 
not  such  heirs,  all  said  on  that  subject  was  necessarily  obiter.  The  opin- 
ion in  the  case  of  Reiners  v.  Brandhorst,  59  How.  Prac.  91,  holding  as 
it  does  that  an  allegation  of  intestacy  is  necessary  to  an  allegation  of 
heirship,  in  face  of  the  trite  rule  that  intestacy,  and  not  testacy,  is  the 
legal  presumption,  does  not  need  to  be  discussed.  It  cites  no  authority 
and  was  an  oflf-hand  inadvertence. 


KEELER  et  al.  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  24,  1906.) 

Railboads— Pebsons   on    Tbaok— Licensees— Death-— Contbibutobt    Neqij- 

OENCB. 

Intestate,  an  electrical  engineer  and  superintendent  of  an  electric  com- 
pany doing  certain  construction  work  on  the  elevated  portion  of  defend- 
ant's railroad  track,  was  struck  and  killed  by  a  passing  train  at  about 
8:15  a.  m.,  as  he  was  standing  in  an  exposed  position,  with  one  foot  on 
a  pipe  line  and  the  other  on  a  tie  of  the  track  on  which  the  train  passed. 
The  train  was  visible  for  1,000  feet  before  it  struck  intestate,  who  had  been 
warned  to  put  oat  lookouts,  and  knew  that  trains  approadied  that  point 
without  signal.  There  was  no  present  necessity  for  intestate's  presence 
at  the  point  in  question,  and  if  he  had  stood  entirely  on  the  pipe  line  the 
train  would  have  passed  him  in  safety.  There  was  also  no  evidence  that 
intestate  exercised  any  care  before  taking  his  position  nor  while  oc- 
cupying the  same.  Held,  that  such  facts  were  insufficient  to  establish 
intestate's  freedom  from  contributory  negligence. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Harriet  A.  Keeler  as  administratrix,  and  George  H. 
Pierce  as  administrator  de  bonis  non,  of  Thaddeus  B.  Keeler,  de- 
ceased, against  the  New  York  Central  &  Hudson  River  Railroad 
Company  and  another.  From  a  judgment  in  favor  of  plaintiffs,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  they  ap- 
peal*    Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Robert  A.  Kutschbock,  for  appellant  New  York  Cent.  &  H.  R.  R. 
R.  Co. 
Hugh  A.  Bayne,  for  appellant  New  York,  N.  H.  &  H.  R.  Co. 
Omar  Powell,  for  respondents. 

JENKS,  J.  The  action  is  for  negligence.  On  October  30,  1902, 
a  signal  company  was  at  work  upon  a  contract  with  the  defendants. 
The  plaintiff's  intestate,  a  qualified  electrical  engineer,  was  the  super- 
intendent of  construction  for  the  signal  company.  The  work  had  been 
doing  for  two  months  on  the  elevated  fabric  of  the  defendants  near  the 
Harlem  River  Bridge.    This  fabric  bore  four  tracks,  on  which  daily 
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600  regular  trains  passed  to  and  from  the  city  of  New  York.    The^ 
intestate  had  worked  at  this  place  in  1896  and  in  1897,  and  he  had  at- 
tended this  work  off  and  on  almost  every  day  for  the  two  month  s» 
The  trains  approached  the  place  without  signal  by  whistle  or  bell^ 
and  the  intestate  must  have  known  that  there  were  no  lookouts  to  g^iver 
warning,  because  he  had  been  notified  by  the  defendants'  inspector 
within  three  days  that  it  was  his  duty  to  provide  them,  and  had  been 
requested  to  see  to  it.     Semaphores  alone  announced  the  coming  of 
trains.     Two  of  the  tracks  were  exclusively  for  north-bound  trains- 
and  two  exclusively   for  south-bound  trains.    A  train  approach  ing- 
on  a  north-bound  track  could  be  seen  1,000  feet  away,  and  thereafter 
remained  in  constant  vision.    About  8 :15  a.  m.  of  the  clear  day,  Octo- 
ber 30,  1902,  the  intestate  was  struck  and  killed  by  a  regular  train  run-^ 
ning  on  track  No.  3,  one  of  the  north-bound  tracks.     His  administra- 
trix  has  recovered  a  large  judgment  for  the  negligence  of  the  defend- 
ants, which  I  think  cannot  stand,  because  she  has  failed  to  establish^ 
the  freedom  of  her  intestate  from  contributory  negligence. 

The  principle  which  is  fatal  to  the  judgment  is  well  expressed  by 
Judge  Thompson  in  his  Commentaries  on  Negligence  (2d  Ed.)  voL 
6,  §  6372,  as  follows: 

"Selecting  the  more  dangerous  of  two  ways  of  discharging  a  duty.  General* 
ly  speaking,  where  an  employ^  has  a  duty  to  perform,  and  there  are  two  waya 
or  methods  of  performing  it  or  of  reaching  the  place  of  performing  It,  one  of 
which  is  dangerous  and  the  other  safe,  or  one  of  which  is  more  dangerous, 
than  the  other,  and  the  employ^  knowingly  and  voluntarily,  or  through  negli- 
gent ignorance,  and  without  there  being  any  emergency,  selects  the  dangerous- 
one  or  the  more  dangerous  one,  in  consequence  of  which  selection  he  brings 
upon  himself  an  injury  which  probably  would  not  have  befallen  him  if  he  had 
selected  the  other  one,  he  cannot  make  his  own  negligence  in  making  the- 
choice  the  ground  of  recovering  damages  against  his  employer,  but  contributory 
negligence  will  be  imputed  to  him  as  matter  of  law." 

See,  too,  Shearman  &  Redfield  on  Negligence,  207;  Goodall  v.  N!^ 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  89  Hun,  669,  35  N.  Y.  Supp.  644;  Keatingr 
v.  Manhattan  R.  Co.,  110  App.  Div.  108,  97  N.  Y.  Supp.  137 ;  Sammon: 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  38  N.  Y.  Super.  Ct.  414,  affirmed  6^ 
N.  Y.  251 ;  Werk  v.  Illinois  Steel  Co.,  164  111.  427,  40  N.  E.  442;  Sours 
V.  R.  R.  Co.,  84  Minn.  230,  87  N.  W.  766;  Price  v.  Hannibal  & 
St.  J.  R.  R.  Co.,  77  Mo.  508;  Brady  v.  Railroad  Co.,  20  R.  I.  338,  3» 
Atl.  186;Roskoyek  v.  St.  Paul  &  Duluth  R.  R.,  76'  Minn.  28,  78  N.  W. 
872;  Fisk  v.  Railroad  Co.,  Ill  Iowa,  392,  82  N.  W.  931;  Penn.  R.  R. 
Co.  V.  O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675.  The  testimony  is 
that  immediately  before  the  accident  the  intestate  stood  with  one  foot  on 
a  pipe  line  and  one  foot  on  the  tie  of  the  railroad  track.  There  is  testi- 
mony that  this  is  "an  exposed  position,"  but  testimony  is  not  needed,, 
for  this  is  self-evident.  There  is  also  testimony  tliat  if  one  at  this  point 
stood  straight  on  the  pipe  line  a  train  would  pass  by  him  "nicely."" 
There  is  failure  of  proof  to  show,  or  tending  to  show,  that  any  of  the 
duties  of  the  intestate,  general  or  immediate,  justified  him  in  taking 
such  a  position  at  this  point.  On  the  contrary,  all  of  the  testimony  as 
to  his  work  at  that  time  indicates  that  he  could  have  taken  a  position 
in  a  place  where  he  would  have  been  safe  from  any  passing  train.  The 
testimony  of  the  plaintiff's  witnesses  is  that  her  intestate  at  this  time 
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-was  **doing  nothing,"  or  was  watching  his  workman  Kolb,  or  his  work- 
men on  track  No.  2.  If  the  intestate  was  doing  nothing,  then  there 
^was  no  reason  for  his  perilous  stand.  If  he  was  watching  Kolb,  there 
is  evidence  that  the  intestate  had  been  walking  southward  with  Kolb 
but  a  moment  before,  that  Kolb  had  turned  back  ahead  of  him,  and 
liad  stopped  at  a  space  to  cut  a  screw  in  a  pipe.  This  space  between 
tracks  2  and  3  was  13  feet  wide  (10  feet  wide  between  the  overhang 
of  passenger  coaches),  and  30  feet  long.  In  it  was  set  the  pipe  vise 
at  which  Kolb  was  at  work.  No  reason  appears  why  the  intestate 
<ould  not  have  stood  in  that  space  to  watch  Kolb,  as  well  as  he  could 
from  the  point  where  he  did  stand.  In  fact,  he  came  to  that  space., 
and  instead  of  stopping  to  stand  in  it  passed  on  but  "a  few  feet,"  and 
then  stopped.  If  the  intestate  wished  to  watch  the  workmen  on  track 
^o.  2,  no  reason  appears  why  he  could  not  have  gained  a  viewpoint 
"either  in  this  said  space  which  he  had  passed,  and  but  a  few  feet  away, 
or  in  the  space  of  10  feet  by  15  feet  a  few  feet  ahead  of  where  he  stood. 
<5oodwin,  his  assistant,  testifies  that  he  had  told  the  intestate  as  the 
latter  had  come  to  inspection  that  "everything  was  lovely,"  and  there 
is  not  the  suggestion  that  anything  unforeseen  had  come  to  pass  or  any 
-emergency  had  arisen.  The  evidence  does  not  show  or  indicate  any 
reason  which  to  a  man  of  prudence  under  the  circumstances  would 
seem  to  require  him  in  his  function  to  stand  at  the  point  in  question, 
or  to  stop  tiiere  in  preference  to  other  and  safe  places  near  by. 

The  learned  counsel  for  the  respondent  insists  that  the  contention 
that  the  intestate  "chose  an  unsafe  place"  is  incorrect,  for  he  says  the 
<orrect  statement  is  that  the  intestate,  "being  necessarily  and  properly 
<iown  the  tracks,  did  not  get  off  in  time  to  avoid  the  train."  The 
statement  "necessarily  and  properly  down  the  tracks"  begs  the  ques- 
tion.    The  learned  counsel  writes  in  his  points : 

"Keeler  and  Kolb  bad  Just  been  down  this  track  140  feet  to  examine  work 
-which  Kolb  was  putting  in.  While  there  the  train  ahead  of  the  one  that  hit 
Keeler  passed,  according  to  the  schedule  two  minutes  ahead.  Kolb  came  back 
^ahead  of  Keeler.  So  Keeler  had  Just  walked  back  the  140  feet,  and  stepped  on 
the  track  an  instant  to  inspect  Kolb's  cutting  threads  for  work  which  they  had 
Just  been  measuring  down  the  track." 

On  the  counsel's  own  version  how  does  it  appear  that  the  intestate, 
Keeler,  was  "necessarily  and  properly  on  the  track"?  Kolb  was  at 
ivork,  as  I  have  shown,  in  a  safe  place,  which  the  intestate  passed  by 
ior  a  few  feet  to  take  his  position  with  one  foot  on  the  tie  of  the  track. 
There  can  be  no  question  of  his  being  necessarily  and  properly  there  in 
the  eye  of  the  law,  unless  it  appear  that  he  could  not  have  inspected 
Kolb's  work  equally  as  well  by  stopping  and  standing  fn  the  safe  place 
where  Kolb  was  at  work,  to  which  place  he  had  come  first,  or  by  so 
standing  at  the  point  he  selected  as  to  suffer  a  train  coming  on  track 
No.  3  to  pass  him  by.  There  is  no  suggestion  that  the  intestate  was 
overtaken,  and  it  does  not  appear  that  at  any  period  throughout  the  time 
he  was  on  the  work  it  was  necessary  to  pass  onto  the  track,  or  to  take 
^  position  of  such  peril.  Even  if  the  intestate  had  been  necessarily 
and  properly  down  the  tracks,  it  does  not  appear  that  he  had  been  com- 
pelled at  any  time. to  go  upon  the  tracks.  Indeed,  another  train  had 
just  passed  him,  and,  even  if  he  had  been  compelled  to  pass  along  the 
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tracks,  that  was  no  justification  for  his  standing  upon  the  tie,  pro- 
vided tliere  was  a  safe  place  as  well  adapted  for  his  inspection  of  Kolb's 
work  and  equally  accessible.  He  was  not  spying  upon  Kolb.  This 
question  then  survives  the  evidence :  Why  did  the  intestate  voluntarily 
take  a  dangerous  place  when  there  was  one  safe  place,  if  not  two  safe 
places,  just  at  hand  ?  And,  even  if  that  were  answered  to  his  exculpa- 
tion, a  refinement  might  remain,  presenting  the  question  of  prudence  in 
standing  with  one  foot  on  pipe  line  and  the  other  on  tie,  when  an  up- 
right position  on  the  pipe  line  would  have  left  him  unscathed  from  the 
passing  train.  The  learned  counsel  for  the  respondent  cites  Loomis  v. 
Lake  Shore  &  M.  S.  R.  R.  Co.,  182  N.  Y.  380,  75  N.  E.  228.  But  in 
that  case  the  decedent's  duty  required  him  to  walk  in  the  way  of 
danger  on  the  right  side  of  the  train^  and  there  are  other  features  of 
discrimination. 

And  I  think  that  the  plaintiff  did  not  sustain  her  burden  in  another 
respect.  She  did  not  show  that  her  intestate  exercised  the  slightest 
care  before  taking  this  position  or  while  he  occupied  it.  I  may  assume 
that  from  his  vocation  of  electrical  engineer  and  superintendent  he  was 
intelligent  enough  to  appreciate  the  peril  of  standing  with  one  foot  on 
a  tie  of  a  track  when  a  train  is  passing  along  that  track.  There  is 
pretty  strong  indication  that  he  must  have  known  that  all  trains  passed 
without  bell  or  whistle.  His  workmen  knew  it,  for  they  had  been  there 
for  two  months.  He  had  worked  there  twice  before,  and  had  been 
there  off  and  on  almost  every  day,  and  there  were  600  trains  a  day.  He 
could  not"  have  relied  upon  outlooks,  for  he  was  told  but  three  days  be- 
fore that  it  was  his  duty  to  post  them  in  order  to  warn' his  men  and 
himself,  but  there  is  no  evidence  that  he  had  done  so  or  that  any  other 
had  done  so.  Plaintiff's  own  witness  testifies  that  the  rumble  and  roar 
of  a  train  coming  over  the  bridge,  as  at  this  time,  "killed"  the  noise  of 
a  train  approaching  along  the  rails.  The  trains  on  track  3  ran  but 
one  way,  the  approaching  train  was  visible  1,000  feet  distant,  and  was 
then  in  constant  view.  There  were  semaphores.  The  intestate  had  just 
been  warned  of  the  coming  of  this  very  train  by  a  bridge  tender  who 
had  seen  the  signal.  The  intestate  was  not  engaged  at  work  which 
required  his  station  more  or  less  constantly  near  the  track  or  between 
the  rails.  He  was  a  superintende*nt.  He  had  just  come  to  this  point 
It  does  not  appear  that  any  duty  then  necessarily  arrested  his  attention 
so  as  to  prevent  him  from  glancing  down  the  rails,  and  yet  it  appears 
that  he  put  his  foot  on  that  tie  without  a  glance  for  a  coming  train, 
and  thus  stood  without  a  look.  He  took  no  precautions  whatever.  See 
Tomko  V.  Central  Railroad  Co.  of  N.  J.,  1  App.  Div.  289,  37  N.  Y. 
Supp.  144;  Keating  v.  Manhattan  R.  Co.,  110  App.  Div.  108,  97  N.  Y 
Supp.  137. 

I  advise  a  reversal  and  a  new  trial. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concur. 
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McNEIL  V.  BOARD  OF  SUP'RS  OF  SUFFOLK  COUNTY. 
(Supreme  Court,  Appellate  DlvlBion,  Second  Department.    July  24,  1906.) 

1.  District  and  Pbosectjttng  Attobneys— Powers— Authority  to  Offer  Re- 

wards—Statdteb— Construotto  n  . 

County  Law,  §  230,  subd.  2  (Laws  1892,  p.  1792,  c.  686),  providing  that  all 
expenses  necessarily  incurred  by  the  district  attorney  In  criminal  actions, 
in  his  county  are  county  charges,  does  not  authorize  a  district  attorney  to 
offer  a  reward  to  be  paid  by  the  county  for  evidence  by  which  to  secure 
the  conviction  of  an  offense  not  yet  committed,  the  same  not  being  an 
expense  necessarily  incurred  in  a  criminal  action. 

2.  Same. 

County  Law,  §  230,  subd.  9  (Laws  1892,  p.  1793,  c.  686),  providing  that 
moneys  necessarily  expended  by  any  county  officer  in  executing  the  duties 
of  his  office,  where  no  specitic  compensation  is  provided  by  law,  shall  be 
county  charges,  does  not  authorize  a  district  attorney  to  offer  a  reward  to 
be  paid  by  the  county  for  evidence  by  which  to  secure  the  conviction  for  an 
offense  not  yet  committed. 

Appeal  from  Special  Term,  SufFolk  County. 

Action  by  R.  Gordon  McNeil  against  the  board  of  supervisors  of  the 
county  of  Suflfolk.  From  an  order  dismissing  the  complaint  on  the 
merits,  and  from  an  order  granting  defendant  an  extra  allowance, 
plaintiff  appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  RICH,  JJ. 

W.  W.  Niles,  for  appellant. 
Timothy  M.  Griffing,  for  respondent. 

HIRSCHBERG,  P.  J.  This  is  a  taxpayer's  action,  brought  for  the 
purpose  of  preventing  the  defendant  from  auditing,  allowing,  and  pay- 
ing certain  claims  against  the  county  for  rewards  offered  by  the  dis- 
trict attorney.  The  facts  are  undisputed.  On  the  16th  of  June,  1904, 
a  resolution  was  adopted  by  the  defendant  as  follows : 

"Resolved  that  this  board  request  the  district  attorney  to  offer  an  addi- 
tional reward  of  fifteen  dollars  ($15)  for  the  violation  of  the  New  York  State 
Automobile  Law.^' 

Prior  to  the  passage  of  that  resolution,  and  under  date  of  October 
25,  1903,  the  district  attorney  had  published  the  offer  of  a  reward  of 
$10  to  any  person  furnishing  the  evidence  upon  which  a  conviction 
shall  be  had  for  the  violation  of  chapter  626,  p.  1418,  of  the  Laws 
of  1903,  known  as  the  "Bailey  Law."  After  the  passage  of  the  resolu- 
tion referred  to,  he  published  the  offer  of  a  reward  as  follows : 

"In  pursuance  of  a  resolution  of  the  board  of  supervisors  of  Suffolk  county, 
made  on  June  15,  1904,  an  additional  reward  of  fifteen  ($15)  dollars  is  hereby 
offered  and  will  be  paid  to  any  person  furnishing  the  evidence  upon  which  a 
conviction  shall  be  had  of  any  person  for  violating  chapter  538,  p.  1311,  of  the 
Laws  of  1904  of  the  state  of  New  York,  known  as  the  'Motor  Vehicle  Law.' 
This  additional  fifteen  ($15)  dollars,  coupled  with  the  ten  ($10)  dollars  hereto- 
fore offered  on  October  26,  1903,  and  now  in  force,  makes  the  total  amount  of 
the  reward  now  in  force  twenty-five  ($25)  dollars, 

"Dated  June  18,  1004.'' 
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It  IS  undisputed  that  a  great  many  claims  for  the  reward  referred  to 
have  been  presented  to  the  board  of  supervisors  for  audit,  and  that  it  is 
the  intention  of  that  bo^rd  to  audit  and  allow  such  claims.  The  learned 
Special  Term  has  found  that  such  claims  have  been  presented  by  con- 
stables and  deputy  sheriffs  of  the  county,  who  have  made  numerous  ar- 
rests for  the  violation  of  the  statutes  referred  to  in  the  offers  of  reward, 
and  that  the  district  attorney  had  power  to  make  the  offer ;  and  it  dis- 
missed the  complaint  on  the  theory  that  the  rewards  were  lawful  county 
charges. 

I  do  not  find  any  authority  for  the  offer  of  the  rewards  by  the  dis- 
trict attorney.  It  is  conceded  that  they  were  not  offered  in  relation 
to  offenses  which  had  been  committed  at  the  time  the  rewards  were 
offered,  but  that  they  were  offered  exclusively  for  the  procurement  of 
evidence  of  cases  of  offenses  to  be  subsequently  committed.  The  au- 
thority of  the  district  attorney  to  create  county  charges,  in  so  far  as  it 
exists,  is  created  by  statute,  and  seems  to  be  limited  to  reimbursement 
for  expenses  actually  and  necessarily  incurred  by  him  in  the  prosecu- 
tion of  criminal  actions  arising  in  his  county.  The  statutory  provi- 
sions relating  to  the  subject  of  county  charges  are  now  embodied 
in  section  230  of  the  county  law  (Laws  1892,  p.  1792,  c.  686),  and  are 
as  follows:  "(2)  All  expenses  necessarily  incurred  by  the  district  at- 
torney in  criminal  actions  or  proceedings  arising  in  his  county."  It 
would  be  a  great  strain  of  language  to  regard  the  offer  of  a  sum  of 
money  to  be  paid  by  the  county  for  evidence  by  which  to  secure  the 
conviction  of  an  offender  for  a  crime  not  yet  committed  as  an  ex- 
pense necessarily  incurred  by  the  district  attorney  in  a  criminal  action. 

It  is  claimed  by  the  respondent  that  subdivison  9  of  section  230 
of  the  county  law  (supra)  applies.  That  subdivision,  however,  only  re- 
lates to  "moneys  necessarily  expended  by  any  county  officer  in  ex- 
ecuting the  duties  of  his  office  in  cases  in  which  no  specific  compensation 
for  such  services  is  provided  by  law."  I  do  not  think  the  offers  in  ques- 
tion can  be  regarded  in  any  sense  as  moneys  expended  by  the  district 
attorney  in  executing  the  duties  of  his  office.  His  duties  are  in  the 
prosecution  of  offenses  committed,  and  do  not  specifically  include  the 
prevention  of  crime  in  any  other  sense  than  as  that  duty  devolves  upon 
every  good  citizen. 

In  People  ex  rel.  Gardenier  v.  Supervisors,  134  N.  Y.  1,  31  N.  E. 
322,  the  subject  of  the  power  of  the  district  attorney  in  incurring  ex- 
penses as  a  county  charge  was  thoroughly  considered,  and  it  was  held 
that  his  power  was  ample  in  the  incurring  of  expenses  in  the  prosecu- 
tion of  criminal  offenses  which  had  been  committed ;  but  it  was  nowhere 
suggested  that  it  included  the  power  to  incur  expenses  in  anticipation 
of  the  commission  of  crime.  Indeed,  the  learned  counsel  for  the  re- 
spondent cites  no  authority  in  this  state  in  support  of  his  contention  that 
the  offers  of  the  reward  were  within  the  power  of  the  district  attorney. 
I  may  add  that  it  is  at  least  doubtful  whether  the  claimants  could  ob- 
tain the  rewards,  even  assuming  they  were  offered  by  authority. 

In  Atwood  V.  Armstrong,  102  App.  Div.  601,  92  N.  Y.  Supp.  596,  it 
was  held  that  a  police  officer  was  not  entitled  to  any  portion  of  a  reward 
offered  for  the  arrest  of  a  criminal,  inasmuch  as  it  was  his  duty  as  such 
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officer  to  cause  the  arrest.  It  may  fairly  be  assumed  that  constables  and 
other  peace  officers  are  bound  to  arrest  violators  of  the  law,  where  such 
violation  is  committed  in  their  presence. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  final  award  of  costs.    All  concur. 


COMESKY  V.  BLACKLEDGE, 

(Snpreme  Court,  Appellate  Division,  Second  Department    Jnly  24,  1906.) 

Towns—Contracts— Powers  of  Officers— Employment  of  Attorney. 

Town  Law,  Laws  1890,  p.  1235,  c.  569,.  §  172,  provides  that  the  electors  of 
a  town  may  on  application  of  a  certain  number  of  freeholders  establish  a 
board  of  town  auditors  Independent  of  the  town  board.  Section  IBO,  sub- 
sec.  7  (page  1237),  in  relation  to  what  constitutes  town  charges,  enumerates 
expenses  lawfully  incurred  by  any  town  officer  in  prosecuting  or  defend- 
ing any  action  where  the  officer  is  instructed  to  so  prosecute  or  defend  by 
resolution  of  the  town  board,  and  section  174  (page  1236),  enumerating  the 
powers  conferred  upon  town  auditors,  provides  that  they  shall  have  the 
powers  of  the  town  board  In  receiving,  auditing,  and  rejecting  claims. 
BM,  that  the  board  of  town  auditors  had  authority  to  retain  an  attorney 
to  defend  claims  being  prosecuted  against  the  town. 

Appeal  from  Special  Term,  Westchester  County. 

Petition  by  Frank  Comesky  for  a  writ  of  mandamus  to  compel  Au- 
gustus A.  Blackledge,  as  supervisor  of  the  town  of  Orangetown,  to 
pay  certain  claims  allowed  petitioner  by  the  board  of  town  auditors. 
From  an  order  directing  the  issuance  of  the  writ,  respondent  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Abram  A.  Demarest,  for  appellant. 
Frank  Comesky,  in  pro.  per. 

HOOKER,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
directing  that  a  peremptory  writ  of  manadmus  issue  requiring  the  de- 
fendant, Blackledge,  to  pay  to  the  petitioner  certain  claims  audited  and 
allowed  by  the  t^ard  of  town  auditors  of  the  town  of  Orangetown, 
Rockland  county,  of  which  town  the  defendant,  Blackledge,  was  a 
supervisor.  The  town  of  Orangetown  had,  pursuant  to  section  172 
et  seq.  of  the  town  laws  (Laws  1890,  p.  1235,  c.  669),  established  for 
itself  a  board  of  town  auditors  independent  of  the  town  board  of  that 
town.  The  petitioner  in  the  year  1904  had  been  employed  by  the  board 
of  town  auditors  to  act  as  counsel  for  the  board  at  an  annual  town 
audit.  At  that  meeting  several  claims  against  the  town,  aggregating 
large  sums,  were  presented.  Upon  the  advice  of  the  relator,  the  board 
of  town  auditors  audited  the  claims  and  rejected  the  major  part  there- 
of. Thereafter  the  claimants  or  their  assignees  brought  writs  of  cer- 
tiorari to  review  the  action  of  the  town  board  in  that  respect.  The 
relator  appeared  for  the  board  of  town  auditors,  and  caused  all  of  those 
proceedings  to  be  dismissed.  For  such  services  as  he  rendered  to  the 
board  of  town  auditors  the  relator  presented  claims  aggregating  $650, 
100  N.Y.S.--16 
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which  were,  at  its  annual  meeting  of  1905,  audited  by  the  board  of 
town  auditors  and  allowed,  and  a  tax  for  the  payment  of  this  amount 
was  levied  by  the  board  of  supervisors.  The  collector  collected  the 
tax  and  turned  the  same  over  to  the  supervisor,  the  appellant  herein, 
of  whom  the  relator  demanded  payment  of  the  amount  allowed  him 
by  the  board  of  town  auditors.  Blackledge,  the  supervisor,  refused  to 
pay,  and  this  writ  was  sued  out. 

The  appellant,  Blackledge,  quotes  section  180  of  the  town  law,  and 
asserts  that,  inasmuch  as  the  relator's  retainer  to  act  for  the  board  of 
town  auditors  was  not  authorized  by  the  town  board,  the  sum  he  has 
claimed  by  way  of  compensation  is  not  a  proper  town  charge.  The 
section  provides : 

•The  following  shall  be  deemed  town  charges  :•••(?)  The  costs  and 
expenses,  lawfully  incurred  by  any  town  officer.  In  prosecuting  or  defending 
any  action  or  proceeding  brought  by  or  against  the  town  or  such  officer  for 
an  official  act  done»  shall  be  a  town  charge  in  all  cases  where  the  officer  is  re- 
quired by  law  to  so  prosecute  or  defend,  or  to  do  such  act,  or  is  instructed 
to  so  prosecute  or  defend,  or  do  such  act,  by  resolution  duly  adopted  by  the 
town  board,  or  at  a  town  meeting  duly  held.    •    •    t  " 

The  appealing  supervisor  herein  adds  that  nowhere  by  law  is  the 
board  of  town  auditors  required  to  defend  certiorari  proceedings 
brought  against  it  to  review  its  audit,  and  points  to  the  fact,  established 
by  the  affidavits,  that  there  was  no  resolution  duly  adopted  by  the  town 
board,  or  at  a  town  meeting  duly  held,  instructing  this  board  of  town 
auditors  to  defend  the  certiorari  proceedings  referred  to.  Hence,  he 
says  that  the  claim  of  the  relator  is  not  a  valid  charge  against  the  town, 
and  that  the  moneys  he  held,  raised  by  taxes  on  the  taxable  property  of 
the  town,  should  not  be  dissipated  by  payment  to  the  relator. 

We  find,  however,  a  provision  in  another  section  of  the  town  law 
which  it  seems  to  us  gave  to  the  board  of  town  auditors  abundant  au- 
thority to  employ  the  relator  for  the  purpose  of  contesting  what  later 
developed  to  be  unlawful  claims  against  ttie  town.  Section  174  of  the 
town  law  enumerates  the  powers  conferred  upon  town  auditors,  and 
provides  that,  with  respect  to  auditing,  allowing,  or  rejecting  accounts, 
charges,  claims^  or  demands  against  the  town,  and  in  collateral  matters, 
the  powers  of  the  town  board  shall  be  exercised  by  the  board  of  town 
auditors,  "and  with  respect  to  the  powers  so  conferred,  and  the  duties 
so  imposed,  they  shall  be  the  town  board  of  the  town  during  their  con- 
tinuance. *  *  *  "  It  can  hardly  be  denied  that  had  there  been  no 
board  of  town  auditors  the  town  board  itself  had  the  power  to  employ 
counsel  to  resist  proceedings  to  compel  payment  of  claims  which  had 
been  rejected  by  it;  especially  in  cases  where  the  appointment  of  the 
attorney  had  been  made  by  resolution  duly  adopted  by  the  town  board. 
As  we  read  section  174,  the  board  of  town  auditors  had  in  this  regard 
the  same  power  as  would  have  been  possessed  by  the  town  board  in 
case  no  board  of  town  auditors  had  existed,  for  it  is  there  provided 
that,  "with  respect  to  the  powers  so  conferred,  and  the  duties  so  im- 
posed, they  [the  board  of  town  auditors]  shall  be  the  town  board  of 
the  town  during  their  continuance."  These  powers  and  duties  are 
specifically  enumerated  in  that  section  to  be  "the  powers  of  the  town 
board  of  that  town  with  respect  to  auditing,  allowing,  or  rejecting," 
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claims,  eta,  and  the  "examination,  auditing,  and  certification  of  the 
accotmts  of  town  officers."  The  board  of  town  auditors  had  the  same 
power  with  respect  to  this  matter  as  those  possessed  by  the  town  board, 
and  its  resolution  to  employ  an  attorney  to  resist  allowances  of  these 
claims  against  the  town  was  quite  as  valid  as  a  resolution  of  the  town 
board  itself  would  have  been,  in  case  no  board  of  town  auditors  had 
existed,  to  employ  an  attorney  to  resist  claims  against  the  town. 

The  views  that  we  have  expressed  lead  us  to  the  conclusion  that  the 
charge  was  valid  against  the  town,  and  the  supervisor  should  pay  over 
to  the  parties  for  whom  it  was  intended  the  money  that  has  been  col- 
lected and  placed  in  his  hands. 

The  order  appealed  from  must  therefore  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  ooncor* 


In  re  TITLE  GUARANTY  ft  TRUST  CO.  et  aL 
(Supreme  Oourt,  Appellate  Division,  Second  Department    Jnly  24,  1906.) 

1.  EXEOTTTOBS  AND   ADMINISTBATOBS-rACCOUNT— OhABOSS— ALL0WA190E   OF  Bx- 

PXNSE8  IN  Litigation  Involving  Vauditt  of  Will. 

An  executor  seeking  in  good  faith  to  uphold  a  will  disposing  of  an  estate 
worth  several  milions  of  dollars  as  against  an  attack  by  a  beneficiary,  as- 
serting that  a  provision  of  the  will  is  invalid,  Is  entitled  to  be  reimbursed 
from  the  estate  the  amount  legitimately  expended  by  him  in  the  litigation, 
though  the  same  resulted  in  a  Judgment  adjudging  the  provision  attacked 
invalid. 

[Ed.  Note.^For  cases  In  point,  see  vol.  22,  Gent  Dig.  Executors  and 
Administrators,  §S  451-153.] 

2.  SA1CK--OLAIVS— Services  of  Phtsioian— Allowance. 

An  executor,  exercising  his  honest  judgment  in  believing  that  a  claim 
of  a  physician  for  treatment  of  testator  in  his  last  illness  was  proper, 
is  not  personally  liable  for  the  amount  of  the  claim  paid  by  him,  though 
he  erred  in  his  Judgment,  and  the  claim  should  have  been  for  a  less  sum. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Title 
Guaranty  &  Trust  Company  and  others,  as  executors  of  James  Jen- 
nings McComb,  deceased,  in  which  Anna  M.  Chidester  and  others  ap- 
peared and  contested  items  in  the  account.  From  so  much  of  the  decree 
of  the  Surrogate's  Court  as  disallowed  certain  payments  made  by  the 
executors,  they  appeal.  Reversed,  and  disputed  items  allowed  as 
charges  against  the  estate. 

See  95  N.  Y.  Supp.  69. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

George  A.  Strong,  for  appellants. 

Robert  L.  Harrison  (Robert  W.  B.  Elliott,  on  the  brief),  for  re- 
spondents. 

HIRSCHBERG,  P.  J.  An  appeal  was  taken  from  the  entire  decree 
by  one  of  the  beneficiaries  of  the  estate,  but  it  was  stated  upon  the  ar- 
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gument  that  that  appeal  had  been  withdrawn.  There  is  left,  therefore, 
for  consideration  only  the  appeal  by  the  executors  from  so  much  of  the 
decree  as  disallows  as  a  charge  against  the  estate  the  amount  paid  by 
them  to  counsel  who  represented  them  in  certain  litigation,  and  one- 
half  of  the  sum  paid  by  them  in  discharge  of  the  bill  of  the  physician 
who  attended  the  deceased  in  his  last  illness.  The  estate  consists  of 
several  millions  of  dollars  of  real  and  personal  property.  By  the  ninth 
clause  of  the  third  codicil  of  his  will  the  testator  provided  that  instead 
of  receiving  an  equal  share  of  his  estate,  his  daughter,  Fanny,  should 
be  entitled  only  to  a  comparatively  small  annuity  in  case  she  married  Mr. 
Lewis  Herzog.  This  provision  of  the  will  has  occasioned  considerable 
litigation.  The  daughter  first  brought  an  action  for  the  construction 
of  certain  provisions  of  the  will,  especially  that  portion  of  the  ninth 
clause  of  the  third  codicil  just  referred  to.  The  court,  however,  re- 
fused to  pass  upon  that  provision  of  the  will,  as  she  was  not  then  mar- 
ried, and  no  live  question  was  then  presented  for  determination.  The 
decision  then  rendered  was  afterward  affirmed  by  the  Appellate  Divi- 
sion in  the  First  Department  Thereafter  she  married  Mr.  Herzog,  and 
renewed  the  action,  and  upon  the  trial  the  provision  of  the  ninth  clause 
of  the  third  codicil  of  the  will  was  declared  invalid.  An  appeal  was 
taken  by  the  executors  from  that  decision,  and  such  appeal  was  justi- 
fied by  the  unanimous  decision  of  the  Appellate  Division,  to  the  ef- 
fect that  the  ninth  clause  of  the  third  codicil  of  the  will  was  valid.  See 
Herzog  v.  Title  Guaranty  &  Trust  Co.,  86  App.  Div.  649,  83  N.  Y. 
Supp.  648.  An  appeal  was  then  taken  to  the  Court  of  Appeals,  where 
the  matter  was  finally  settled  by  a  unanimous  decision  of  that  court  to 
the  effect  that  the  clause  in  question  was  invalid.  Upon  this  state- 
ment of  facts  the  learned  surrogate  has  held  that  the  executors  cannot 
be  reimbursed  from  the  estate  the  amount  legitimately  expended  by 
them  in  the  litigation,  but  that  such  expenditure  is  a  charge  only  against 
the  unsuccessful  parties  to  the  litigation. 

I  know  of  no  principle  of  law  which  can  support  this  ruling.  There 
is  no  claim  of  bad  faith,  or  that  the  amount  expended  is  excessive. 
The  conduct  of  the  executors  is  to  be  tested  by  the  rule  of  good  faith, 
and  not  by  mere  success.  It  was  both  their  right  and  their  duty  to  en- 
deavor to  uphold  the  will,  so  that  the  wishes  of  the  deceased  should  be 
carried  out  if  they  lawfully  might  be.  That  the  question  at  issue  was  a 
difficult  one  to  solve  is  apparent  from  the  conflicting  decisions  of  the 
Appellate  Division  and  the  Court  of  Appeals.  The  executors  were 
not  compellable  at  their  personal  risk  to  acquiesce  in  the  decision  of  the 
Special  Term,  and  its  reversal  by  the  Appellate  Division  must  be  regard- 
ed as  a  complete  justification  of  their  course  in  taking  an  appeal.  With 
that  decision  in  their  favor  they  could  not,  without  violating  their  duty, 
have  refused  to  defend  it  in  the  Court  of  Appeals.  In  view  of  the 
magnitude  of  the  estate,  they  were  justified  in  the  employment  of 
eminent  counsel  and  in  the  employment  of  more  than  one,  always  assum- 
ing, as  I  have  said,  that  their  good  faith  in  the  transaction  is  not  im- 
pugned. 

I  think  it  was  error  in  the  learned  surrogate  also  to  cut  the  doctor's 
bill  in  two.  The  physician  who  treated  the  testator  in  his  last  illness 
devoted  his  entire  time  to  that  labor,  and  testified  that  the  amount  which 
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be  charged  for  his  services  was  fair  and  reasonable.  The  executors 
paid  him  in  that  belief,  and  in  this  branch  of  the  case  as  in  the  other 
there  is  no  reason  whatever  to  believe  but  that  in  doing  so  they  con- 
sidered that  they  were  acting  in  the  best  interests  of  the  estate.  The 
bill  amounted  to  $4,000.  I  can  find  nothing  in  the  record  to  indicate 
that,  had  the  bill  been  rejected  and  a  lawsuit  followed,  the  estate  would 
have  been  any  better  off  financially.  The  question  is  not  whether  the 
services  of  the  doctor  should  have  been  rendered  for  less.  It  is  whether 
the  executors  exercised  their  honest  judgment  in  believing  it  to  be  a 
proper  claim  and  in  paying  it.  Even  if  they  erred  in  judgment,  that 
feet  alone  would  not  make  them  personally  liable. 

The  decree,  in  so  far  as  appealed  from  by  the  executors,  should  be 
reversed,  and  the  disputed  items  allowed  as  charges  against  the  estate, 
with  costs  payable  out  of  the  estate.    All  concur. 


TANNHAUSER  v.  WILLIAM  B.  UPTEGROVE  &  BRO. 

(Supreme  CJourt,  AppeHate  Division,  Second  Department    July  24,  1906.) 

L  Appeal— Presumptions— Nonsuit. 

On  appeal  from  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintilTs  case,  every  reasonable  inference  Is  to  be  taken  In  favor  of  plain- 
tiff. 

2.  Master  and  Servant— Injuries  to  Servant— Question  for  Jury. 

In  an  action  for  Injuries  to  the  operator  of  a  ripsaw,  it  was  a  question 
for  the  jury  whether  it  was  negligence  for  him  to  continue  to  work  for  two 
days  after  he  became  apprehensive  that  his  fingers  might  get  caught  in 
a  hole  worn  by  the  saw  In  the  saw  table,  he  having  continued  to  work  in 
reliance  upon  a  promise  of  the  master's  superintendent  to  repair  "pretty 
soon." 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, fi  1096,  1097.] 

8.  SAifx. 

A  circular  saw  came  through  a  slit  In  the  top  of  a  table,  and  revolved 
towards  the  hands  of  the  operator,  and  the  saw  had  worn  away  the  slit 
to  such  an  extent  that  the  operator  became  ai)prehensive  that  his  fingers 
might  get  caught  in  serving  boards  to  the  saw.  On  calling  the  super- 
intendent's attention  to  the  condition  of  the  table,  he  admitted  that  it  re- 
quired repairs,  and  promised  that  they  would  be  made  soon.  Held  that, 
in  an  action  for  injuries  to  the  operator  owing  to  his  fingers  having  been 
caught,  it  was  error  to  grant  a  nonsuit  on  the  ground  that  there  waj3 
nothing  to  show  that  any  one  would  apprehend  danger  from  the  condition 
of  the  machine. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  Tannhauser  against  William  E.  Uptegrove  and 
another.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Edward  W.  S.  Johnston  (Maurice  B.  Blumenthal,  on  the  brief),  for 
appellant. 
Frank  Vemer  Johnson,  for  respondent 
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HIRSGHBERG,  P.  J.  This  action  is  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
while  in  the  employ  of  the  defendant.  The  plaintiff  was  working  at 
the  time  of  his  injury  on  a  rip-saw  machine,  a  circular  saw  which  came 
up  through  a  slit  in  the  top  of  a  flat  table,  and  revolved  towards  the 
plaintiff's  hands.  He  was  serving  it  with  thin  boards,  and  claims  that 
his  injury  was  received  by  reason  of  the  fact  that  the  saw  had  worn 
away  the  slit  to  such  an  extent  as  to  render  the  operation  of  the  machine 
dangerous.  As  he  was  nonsuited,  every  reasonable  inference  is  to  be 
taken  in  his  favor,  and,  as  no  evidence  was  offered  by  or  on  behalf  of 
the  defendant,  the  facts  as  established  by  the  plaintiff's  evidence  were 
uncontradicted.  It  was  clearly  proved  that  a  couple  of  days  before  the 
day  of  his  injury  he  became  apprehensive  that  his  fingers  might  get 
caught  in  the  hole,  which  had  been  worn  away  by  the  operation  of  the 
saw  and  the  attrition  of  the  sawdust,  and  that  an  accident  might  re- 
sult ;  that  the  attention  of  the  defendant's  superintendent  was  called  to 
the  condition  of  the  table ;  that  the  superintendent  admitted  that  it  re- 
quired to  be  fixed,  promised  to  have  it  fixed  pretty  soon,  and  instructed 
the  plaintiff  to  continue  work  in  the  meantime.  The  plaintiff  did  con- 
tinue work  pursuant  to  such  instruction  and  promise,  and  by  the  accident 
lost  the  fingers  of  the  left  hand. 

I  do  not  see  how  the  nonsuit  can  be  upheld.  In  Citrone  v.  O'Rourke 
Engineering  Constr.  Co.,  99  N.  Y.  S.  241,  this  court  recently  held  that 
where,  on  the  complaint  of  a  servant  as  to  the  safety  of  the  place  where 
he  was  at  work,  the  master  told  him  to  go  to  work,  and  that  after  a  cer- 
tain time  it  would  be  repaired,  the  master  assumed  the  risk  of  injury 
from  the  time  of  the  promise  until  the  expiration  of  the  time  specified. 
Following  that  decision,  it  would  be  in  this  case  at  least  a  question  for 
the  jury  whether  it  was  negligence  on  the  part  of  the  plaintiff  to  con- 
tinue work  for  a  period  of  two  days  in  reliance  upon  a  promise  to  re- 
pair "pretty  soon."  The  nonsuit  in  this  case,  however,  was  distinctly 
based  upon  a  ground  which  is  dearly  untenable.  In  disposing  of  the 
defendant's  motion  to  dismiss  the  complaint,  the  learned  trial  justice 
said :  "There  is  nothing  in  the  case  to  show  that  any  one  would  appre- 
hend danger  from  that  machine  in  the  condition  in  which  it  was  in.  I 
must  grant  tliis  motion."  It  certainly  cannot  be  logically  contended 
that  a  situation  which,  without  dispute,  did  occasion  fear  of  danger  on 
the  part  of  the  plaintiff,  which  fear  was  admitted  by  the  defendant's 
superintendent  to  be  well  grounded,. and  which  admission  was  coupled 
with  a  promise  to  speedily  remove  the  danger,  is  a  situation  which 
would  not  occasion  apprehension  in  any  one. 

The  judgment  should  be  reversed. 

Judgment  reversedt  and  new  trial  granted;  costs  to  abide  tba  event.  All 
concur. 
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UNITED  STATES,  to  Use  of  BELL  et  aU  v.  EMPIRE  STATE  SURETY  00. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department    July  24,  1906.) 

UniTXD  States— Ck>NTRAOTS— Bond  of  Contbactob— Liability  of  Subety. 

A  contract  for  the  construction  of  lifeboats  for  the  government  provided 
that  the  general  superintendent  of  the  government  might  revoke  the  con- 
tract when  sufficient  cause  existed  for  so  doing,  In  which  event  the  con- 
tractor should  not  be  entitled  to  damages,  and  provided  for  payment 
of  a  specified  sum  per  boat  after  the  delivery  of  each  boat,  and  that  each 
boat  before  delivery  should  be  Inspected.  The  contractor  executed  a  bond 
pursuant  to  Act  Cong.  Aug.  13,  1894,  c.  280,  28  Stat.  278  [U.  S.  Comp.  St 
1901,  p.  2523],  providing  for  the  protection  of  persons  furnishing  mate- 
rials and  labor  for  the  construction  of  public  works.  Held,  that  a  sub- 
contractor furnishing  materials  could  not  on  the  insolvency  of  the  con- 
tractor recover  on  tiie  bond  either  under  the  statute,  relating  only  to 
the  construction  of  public  buildings  and  works,  or  at  common  law. 

Submission  of  controversy  on  an  agreed  statement  of  facts  by  the 
United  States,  for  .the  use  of  William  Bell  and  another,  against  the 
Empire  State  Surety  Company.  Judgment  for  defendant  in  accord- 
ance with  the  terms  of  submission. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
and  MILLER,  JJ. 

Joseph  G.  Deane,  for  plaintiffs. 

Hugo  Hirsh  '(Ferd.  W.  Buermeyer,  on  the  brief),  for  defendant. 

HIRSCHBERG,  P.  J.  In  the  spring  or  summer  of  1903  a  contract 
was  entered  into  between  the  general  superintendent  of  the  United 
States  Life  Saving  Service  and  a  corporation  known  as  the  Marine 
Construction  &  Dry  Dock  Company  of  New  York  for  the  construction 
by  the  latter  of  15  self-righting  and  self-bailing  lifeboats  for  the  United 
States  government.  The  contract  provided  that  the  general  super- 
intendent should  have  the  power  to  annul  and  revoke  it  whenever  in 
his  judgment  good  and  sufficient  cause  existed  for  so  doing,  in  which 
event  the  company  should  not  be  entitled  to  anything  on  the  ground  of 
damages  sustained  thereby.  It  further  provided  for  the  payment  from 
the  treasury  of  the  United  States  to  the  company  of  the  sum  of  $2,176 
per  boat  after  the  delivery  of  each  boat  on  the  days  stipulated  in  the 
contract,  and  it  further  provided  that  each  boat  before  delivery  should 
be  first  duly  inspected  by  the  properly  authorized  inspecting  officer  or 
officers  and  found  satisfactory.  At  the  time  of  the  execution  of  the 
contract  referred  to,  the  defendant  herein,  a  domestic  surety  corpora- 
tion, executed  a  bond  with  the  Marine  Construction  &  Dry  Dock  Com- 
pany, as  surety  for  the  latter,  conditioned  in  the  sum  of  $15,000,  to  be 
paid  to  the  United  States  in  default  of  the  full  and  complete  execution 
of  the  contract,  and  guarantying  prompt  payment  for  all  labor  and 
materials  by  the  contractor.  On  the  20th  of  August,  1903,  the  plain- 
tiffs, as  subcontractors,  agreed  to,  and  afterwards  did,  furnish  to  the 
Marine  Construction  &  Dry  Dock  Company  certain  materials  for  the 
construction  of  the  lifeboats,  or  some  of  them.  The  company  there- 
after became  insolvent,  a  receiver  was  appointed,  and  the  plaintiffs 
have  been  unable  to  collect  the  sum  of  $2,956.37,  due  them,  with  inter- 
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est,  as  such  subcontractors.  The  question  presented  on  this  submission 
IS  whether  they  may  collect  the  money  from  the  defendant  on  the  bond. 
The  bond  was  given  pursuant  to  an  act  of  Congress  passed  August  13, 
1894  (chapter  280,  28  Stat.  278  [U.  S.  Comp.  St.  1901,  p.  2523]),  en- 
titled as  follows:  "An  act  for  the  protection  of  persons  furnishing 
materials  and  labor  for  the  construction  of  public  works."  This  act 
provides,  in  substance,  that  any  person  entering  into  a  formal  contract 
with  the  United  States  for  the  construction  of  any  public  building  or 
the  prosecution  or  completion  of  any  public  work,  or  for  repairs  on 
any  public  building  or  any  public  work,  shall  be  required,  before  com- 
mencing such  work,  to  execute  a  bond  to  secure  prompt  payment  to  all 
persons  supplying  him  with  labor  and  materials.  The  act  further  pro- 
vides that  any  person  so  supplying  labor  and  materials,  who  shall  not 
have  been  paid,  may  bring  a  suit  in  the  name  of  the  United  States  for 
his  use  against  the  contractor  and  sureties,  under  certain  conditions, 
which  have  been  complied  with  in  this  particular  instance. 

The  question  presented,  like  many  other  law  questions,  is  so  close 
that  it  probably  might  be  well  decided  either  way ;  but  I  have  reached 
the  conclusion  that  the  materials  furnished  by  the  plaintiffs  under  their 
subcontract  do  not  come  within  the  purview  of  the  act  in  question. 
Neither  the  plaintiffs  nor  the  company  were  engaged  in  the  construc- 
tion of  any  public  building  or  the  prosecution  or  completion  of  any 
public  work,  within  the  meaning  of  the  law.  The  plaintiffs  were  fur- 
nishing materials  to  a  private  corporation,  to  be  used  in  the  construc- 
tion of  boats  which  afterwards  might  or  might  not  become  the  proper- 
ty of  the  United  States  government.  If  they  should  not  be  found  sat- 
isfactory on  inspection,  3ie  government  would  have  the  right  to  refuse 
them.  Indeed,  there  is  nothing  in  the  submission  tending  to  indicate 
that  any  one  of  the  boats  has  ever  been  finished  and  inspected  and  de- 
livered, or  that  any  one  of  them  ever  will  be.  The  plaintiffs  were  not 
engaged  in  a  public  work  in  any  other  sense  than  the  owner  of  a  facto- 
ry would  be,  who  was  making  stationery  for  a  customer  who  chanced 
to  have  a  contract  with  the  government  to  supply  it  with  stationery. 
Had  a  contractor  agreed  to  furnish  the  government  with  arms,  it  could 
hardly  be  claimed  that  the  law  protected  the  wages  of  the  operatives 
in  the  arsenals  where  the  weapons  might  be  manufactured.  It  is  obvi- 
ous that  if  the  construction  of  the  statute  for  which  the  plaintiffs  con- 
tend is  to  prevail,  then  it  covers  every  kind  of  contract  which  the  gov- 
ernment can  make  for  any  purpose,  and  the  words  of  the  title,  "fur- 
nishing materials  and  labor  for  the  construction  of  public  works,"  have 
no  significance  or  restrictive  meaning.  The  object  of  the  act  is  fully 
subserved  by  construing  it  to  relate  to  the  construction  of  public  build- 
ings and  the  prosecution  and  completion  of  public  works,  in  the  sense 
that  they  belong  to  and  are  the  property  of  the  public,  and  to  repairs 
thereof.  As  mechanics,  laborers,  and  materialmen  would  be  unable 
to  acquire  a  lien  upon  federal  property,  the  statute  furnishes  them  an 
adequate  means  of  securing  the  collection  of  their  claims  against  the 
governmental  contractor  through  the  agency  of  the  United  States. 
Such  agency,  however,  is  wholly  unnecessary  in  the  case  of  mechanics, 
laborers,  and  materialmen  who  acquire  claims  in  the  construction  of 
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specific  movable  articles  which  are  not  gfovernment  property  or  upon 
government  property,  and  the  whole  title  to  which  remains  in  the 
contractor  until  completion  and  acceptance  by  the  government,  and  so 
remains  subject  to  the  enforcement  of  the  state  lien  laws. 

The  views  herein  expressed  are  in  accord  with  the  opinion  of  the 
Attorney  General  of  the  United  States,  at  the  request  of  the  Secretary 
of  the  Navy,  on  June  21,  1900,  to  the  effect  that  the  act  in  question 
does  not  relate  or  refer  to  a  contract  for  the  construction  of  a  naval 
vessel.     See  23  Op.  Attys.  Gen.  174. 

If  the  case  presented  is  not  one  contemplated  by  the  statute,  the  mere 
giving  of  the  bond  will  not  entitle  the  plaintiffs  to  sue  upon  it.  At 
common  law  an  obligation  to  which  a  person  is  neither  a  party  nor  a 
privy  furnishes  no  protection  or  security  to  that  person,  and  the  obliga- 
tion to  such  person,  if  any  there  be,  must  rest  upon  some  legislative 
enactment.  Wilson  v.  Webber,  92  Hun,  466,  469,  36  N.  Y.  Supp.  550, 
affirmed  157  N.  Y.  693,  51  N.  E.  1094;  Gifford  v.  Corrigan,  117  N.  Y. 
257,  22  N.  E.  756»  6  L.  R.  A.  610,  15  Am.  St.  Rep.  508 ;  Townsend  v. 
Rackham,  143  N.  Y.  516,  38  N.  E.  731. 

It  follows  that  judgment  should  be  rendered  in  favor  of  the  defend- 
ant, in  accordance  with  the  terms  of  the  submission,  without  costs. 
All  concur. 


In  re  WESTCHESTER  TRUST  CO. 
(Supreme  Court  Appellate  Division,  Second  Department    July  24,  1906.) 

COBPOBilTIORS— ElLECnON  OF  DiSECTOBS. 

The  filing  of  a  resolution  of  a  corporation  reducing  the  number  of 
directors,  which  filing  Is  required  by  Stock  Corporation  Law,  Laws  1892, 
p.  1829,  c.  688,  §  21,  relates  back  to  the  meeting  at  which  such  resolution 
was  passed,  and  hence,  where  the  number  of  directors  was  reduced,  an 
election  the  next  day  in  accordance  therewith  was  regular,  although  the 
resolution  reducing  the  number  was  not  filed  until  later. 

Appeal  from  Special  Term,  Westchester  County. 

Application  to  review  an  election  of  directors  of  the  Westchester 
Trust  Company.  From  an  order  denying  the  application,  petitoner 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Gerard  B.  Townsend,  for  appellant. 
Ralph  Earl  Prime,  Jr.,  for  respondent. 

GAYNOR,  J.  The  established  number  of  directors  of  the  corpora- 
tion was  25,  but  the  number  in  office  had  fallen  to  21  by  resignations. 
At  the  annual  meeting  of  the  stockholders  in  1906  they  voted,  pursuant 
to  notice,  and  previous  consent  thereto  of  the  superintendent  of  banks, 
to  reduce  the  number  to  20,  and  to  elect  only  7  at  the  annual  election 
on  that  day,  viz.,  5  for  three  years  and  2  for  two  years.  At  the  election 
(J  were  voted  for  for  the  three  years  term,  of  whom  the  petitioner  was 
one.  His  vote  being  the  smallest,  the  inspectors  reported  the  other 
five  elected,  and  that  result  was  declared. 
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The  petitioner's  claim  is  that  although  the  stockholders  had  on  that 
same  day  before  the  election  duly  reduced  the  number  of  directors, 
their  resolution  had  not  yet  gone  into  effect  at  the  election,  for  lack 
of  a  transcript  of  the  proceedings  of  their  meeting  having  been  filed, 
as  required  by  section  21  of  the  stock  corporation  law  (Laws  1892, 
p.  1829,  c.  688),  in  the  office  where  the  original  certificate  of  incorpora- 
tion of  the  company  was  filed.  On  that  basis  he  would  be  elected,  for 
except  for  the  reduction  more  than  6  directors  were  due  to  be  elected  in 
the  three  years  class. 

The  transcript  was  filed  in  ten  days  and  before  this  proceeding  was 
begun.  The  act  of  reduction  had  therefore  taken  eflFect.  It  is  true 
that  the  act  of  reduction  is  not  complete  and  does  not  take  effect  until 
such  filing  (Matter  of  Dolgeville  Elec.  L.  &  P.  Co.,  160  N.  Y.  600, 
55  N.  E.  287) ;  but  the  filing  relates  back  to  the  meeting  of  the  stock- 
holders and  makes  the  act  or  resolution  of  reduction  eflFective.  The 
case  cited  above  is  not  contrary  to  this.  There  the  transcript  was  never 
filed,  and  therefore  the  directors  who  had  been  dropped  by  the  reduc- 
tion were  still  in  office,  from  which  it  followed,  as  the  court  held,  that 
the  petition  for  a  voluntary  dissolution  was  not  signed  by  a  majority 
of  the  directors,  and  failed  to  confer  jurisdiction  on  the  Supreme  Court. 
In  this  case  the  resolution  of  reduction  was  operative  when  this  pro- 
ceeding was  begun. 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costR  and  disbnrsementB.    All  concur* 


MARDER  V.  HEINEMANN, 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906w) 

Conversion— Taking  Out  Propbbty  of  Tenant— Removal  of  Plate  Glass 
Fbont. 

A  landlord,  by  assenting  to  the  removal  by  an  Incoming  tenant  of  a  plate 
glass  front  to  take  in  an  ice  box,  assented  to  the  taking  of  it  out  in  the 
same  way,  and  his  refusal  to  allow  the  tenant  to  do  so  was  a  conversion 
thereof. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Arthur  Marder  against  Adam  Heinemann.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Reversed. 

The  action  was  by  tenant  against  landlord  for  the  conversion  of  an  Ice 
box.  The  defendant  leased  a  store  to  the  plalDtiif,  who  carried  on  in  it  the 
business  of  retail  dealer  in  butter  and  eggs.  The  ice  box  he  put  in  for  his 
business  being  too  large  to  go  through  the  door,  he  took  out  the  large 
plate  glass  which  formed  part  of  the  front  of  the  store,  and  was  set  in  the 
building  itself,  instead  of  in  a  movable  sash,  and  put  the  ice  box  in  through 
the  opening,  and  replaced  the  plate  glass.  The  defendant  was  present  while 
the  ice  box  was  being  put  in  in  that  way,  and  did  not  forbid  or  prevent  it, 
but  only  asked  who  was  to  repair  the  damage  by  the  removal  of  the  glass,  the 
plaintiff  saying  he  would.  When  the  tenant  was  moving  out  at  the  end  of 
the  term  the  defendant  prevented  him  from  taking  the  ice  box  out  in  the  way 
he  took  it  in  and  there  was  no  other  way  to  take  it  ont.  It  could  not  be 
taken  apart  without  being  destroyed,  or  greatly  injured. 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER,  and 
GAYNOR,  JJ. 

Robert  H.  Roy,  for  appellant. 
Fenton  Rockwell,  for  respondent. 

GAYNOR,  J.  The  refusal  of  the  defendant  to  allow  the  plaintiff 
to  remove  the  plate  glass  to  take  out  his  ice  box  was  a  conversion 
thereof.  By  assenting  to  the  removal  of  the  plate  glass  to  take  the 
ice  box  in,  the  defendant  assented  to  the  taking  of  it  out  in  the  same 
way.    Kelsey  v.  Durkee,  33  Barb.  410. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event;    All  concur. 


GOLDENBERG  v.  ZIRINSKY. 
(Supreme  Gourt,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  Damagks— Physical  EIsamination— Tebms. 

While  a  court  has  power  to  compel  plaintiff  In  an  action  for  personal 
Injuries  to  submit  to  a  physical  examination  on  the  terms  prescribed  by 
Code  Civ.  Proc.  §§  873,  881,  such  power  cannot  be  extended  beyond  the 
express  terms  of  the  statute. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15,  Cent  Dig.  Damages,  §  531.] 

2.  Same— Sebvioe  on  Attobnet. 

Where  plaintiff  In  an  action  for  personal  Injuries  was  a  nonresident,  the 
court  acquired  no  jurisdiction  to  compel  him  to  submit  to  a  physical  ex- 
amination by  an  order  served  on  plaintiffs  attorney. 
8.  Same— Examination— Persons  Pbesent. 

Under  Code  Civ.  Proc.  §§  873,  883,  providing  for  a  personal  examination 
of  plaintiff  In  actions  for  personal  injuries  by  physicians  to  be  appointed 
by  the  court,  and  under  such  restrictions  as  the  court  or  judge  shall  deem 
proper,  it  was  improper  for  the  court  to  direct  that  both  plaintiff  and  de- 
fendant might  have  a  physician  of  his  own  choosing  present  at  such 
examination. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  15,  Cent  Dig.  Damages,  §  531.1 

Appeal  from  Special  Term,  King^s  County. 

Action  by  Solomon  Goldenberg  against  Jacob  Zirinsky.  From  an 
order  denying  a  motion  to  vacate  an  order  for  an  examination  of  plain- 
tiff before  trial,  and  for.  his  physical  examination,  plaintiff  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

Ira  Leo  Bamberger,  for  appellant. 
C.  W.  Wilson,  Jr.,  for  respondent. 

WOODWARD,  J.  This  is  an  action  for  alleged  personal  injuries, 
and  on  the  16th  day  of  February,  1906,  an  ex  parte  order  was  granted, 
on  the  application  of  the  defendant,  directing  the  examination  of  the 
plaintiff  before  trial,  and  directing  that  he  submit  to  a  physical  ex- 
amination; it  being  provided  in  such  order  that  the  defendant  might 
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have  a  physician  of  his  own  choosing  present  at  such  examination,  a. 
like  privilege  being  accorded  to  the  plaintiff.  The  plaintiff  being  a 
nonresident,  the  order  directed  that  service  be  made  upon  plaintiff's 
attorney,  and  stayed  all  further  proceedings  until  the  physical  examina- 
tion was  made.  The  order  has  never  been  served  upon  the  plaintiflF, 
and  upon  the  order  being  served  upon  plaintiflF's  attorney  the  latter 
moved  to  vacate  it  upon  the  grounds  that  it  was  an  improper  order  and 
granted  without  authority  of  law.  This  motion  was  denied,  and  this 
appeal  is  from  the  order  denying  such  motion. 

While  we  entertain  no  doubt  of  the  power  of  the  court  to  compel  the 
plaintiff  to  submit  to  a  physical  examination  under  the  terms  prescribed 
in  the  Code  of  Civil  Procedure,  this  is  an  encroachment  upon  the  com- 
mon-law rights  of  litigants,  and  it  should  not  be  extended  beyond  the 
exact  limits  fixed  by  the  statute,  and  all  of  its  requirements  should  be 
observed.  It  was  held  in  Tebo  v.  Baker,  77  N.  Y.  33,  that  an  order  to 
appear  for  examination  must  be  personally  served,  and  that  service 
upon  the  attorney  for  the  party  did  not  give  the  court  jurisdiction  to 
punish  for  a  disobedience  of  the  order,  and  we  can  see  no  reason  for  a 
different  rule  in  the  matter  now  before  us.  There  is  no  inherent  power  in 
the  court  to  direct  a  physical  examination.  The  power  is  derived  wholly 
from  the  statute  (McQuigan  v.  D.,  L.  &  W.  R.  R.  Co.,  129  N.  Y, 
T'O,  29  N.  E.  235,  14  L.  R.  A.  466,  26  Am.  St.  Rep.  607),  and  as  the 
purpose  of  the  examination  is  that  the  evidence  may  be  taken  by 
physicians  or  surgeons  designated  by  the  court  and  made  available  for 
either  or  both  parties  to  the  action  (sections  873,  881,  Code  Civ.  Proc.), 
it  is  entirely  reasonable  that  the  order  should  be  served  upon  the  party 
who  is  called  upon  to  act.  In  the  matter  now  before  us  the  order  by 
its  terms  directs  that  service  be  made  upon  plaintiff's  attorney,  and  the 
respondent  concedes  that  there  could  be  no  punishment  as  for  contempt ; 
and,  if  not  for  contempt,  why  should  the  plaintiff  be  stayed  in  his  action  ? 
The  court  never  acquired  any  jurisdiction  by  an  order  served  upon  plain- 
tiff's attorney.  The  attorney  was  not  bound  to  notify  his  client  of  such 
an  order,  and,  the  attorney  having  moved  to  vacate  it,  the  plaintiff  ccn- 
not  be  said  to  be  disobedient  or  contumacious  in  not  submitting  to  an 
examination  while  the  matter  is  before  the  court  on  appeal.  That  is  the 
orderly  method  of  action.  If  a  party  is  aggrieved  by  an  order  or  judg- 
ment in  general,  he  has  a  right  of  appeal,  and,  as  was  said  in  Farmers' 
Nat.  Bank  v.  Underwood,  90  Hun,  342,  346.  35  N.  Y.  Supp.  693,  695 : 

"As  long  as  the  order  for  the  examination  remains  in  full  force  and  effect 
It  cannot  be  treated  as  a  nullity,  but  It  Is  the  duty  of  the  person  against  whom. 
It  Is  obtained  either  to  obey  It  or  to  move  to  have  It  vacated." 

The  plaintiff's  attorney,  upon  whom  the  order  was  served,  and  who 
was  alone  bound  by  it,  if  any  one  was  bound  by  the  order,  moved  to 
vacate  the  same,  and  the  plaintiff  is  not  within  the  rule  established  by 
Campbell  v.  Bauland  Company,  41  App.  Div.  474,  476,  58  N.  Y.  Supp. 
984,  and  authorities  there  cited.  The  order,  in  permitting  the  defend- 
ant to  have  its  own  medical  adviser  present,  even  though  a  like  privilege 
is  accorded  the  plaintiff,  is  enlarging  the  scope  of  the  statute.  It  was 
not  intended  that  such  physical  examination  should  be  accorded  to  an 
adverse  party  for  the  purpose  of  enabling  him  to  discover  the  weak- 
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points  and  to  ignore  the  strong  ones.  The  intent  was  to  have  an  ex- 
amination by  physicians  or  surgeons  designated  by  the  court,  owing  no 
obligations  to  the  parties;  the  evidence  so  brought  out  to  be  available 
to  either  party.  The  defendant,  by  demanding  a  physical  examination, 
under  the  fair  intent  of  the  statute,  takes  the  risk  of  producing  evidence 
which  will  be  detrimental  to  him  through  the  discoveries  of  disinterested 
witnesses,  and  the  provisions  of  section  873  of  the  Code  of  Civil  Pro- 
cedure that  "such  examination  shall  be  had  and  made  under  such  re- 
strictions and  directions  as  to  the  court  or  judge  shall  seem  proper," 
does  not  authorize  the  admission  to  such  examination  of  the  parties  of 
one  or  both  of  the  parties. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the  order 
directing  examination  vacated,  without  prejudice  to  the  right  of  the  de- 
fendant to  proceed  as  he  may  be  advised  in  reference  to  a  proper  order 
ior  a  physical  examination.    All  concur. 


GRENDON  V.  BOARD  OF  EDUCATION  OF  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Diyislon,  Second  Department    July  24,  1906.) 

1.  SOHOOI^B  AND   SOHOOL   DiSTBIOTS— RESIGNATION   OF   TEACHEB— DUBESS. 

The  by-laws  of  the  board  of  education  of  the  city  of  New  York  provided 
that  the  marriage  of  a  female  teacher  vacated  her  position  and  that  she 
could  be  removed  therefor.  The  attention  of  a  teacher  who  had  recently 
been  married  was  called  to  this  regulation  by  the  principal  of  the  school 
In  which  she  was  teaching  and  also  by  the  district  superintendent.  Upon 
their  assurance  that  it  would  be  necessary  to  do  so,  she  resigned.  H^ld, 
that  such  resignation  was  not  obtained  by  fraud  or  duress,  though  the 
r^rolation  in  question  was  subsequently  held  by  the  Court  of  Appeals 
illegal  and  void. 

2.  Sams— Mandamus— Laches. 

A  delay  of  nearly  a  year  in  applying  for  reinstatement  after  the  decision 
of  the  Court  of  Appeals  constituted  such  laches  as  would  Justify  the 
denial  of  her  application  for -mandamus  against  the  board. 

Appeal  from  Special  Term,  Kings  County. 

Application  of  Mary  L.  Grendon  for  a  peremptory  writ  of  manda- 
mus against  the  board  of  education  of  the  city  of  New  York,  requir- 
ing it  to  set  a  day  in  order  to  take  proof  and  determine  whether  her 
resignation  as  public  school  teacher  was  her  free  act  or  was  obtained  by 
fraud  and  duress.  From  an  order  denying  her  motion,  petitioner  ap- 
peals.    Affirmed,  without  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

MacDonald  De  Witt,  for  api5ellant. 

James  D.  Bell  (William  Hughes,  on  the  brief),  for  respondent 

HIRSCHBERG,  P.  J.  I  do  not  think  the  court  should  interfere 
with  the  discretion  exercised  by  the  learned  Special  Term  in  denying 
the  petitioner's  application.  She  was  duly  appointed  a  public  school 
teacher  by  the  board  of  education  of  the  then  city  of  Brookl}Ti  on  April 
12,  1892,  and  continued  to  perform  her  duties  in  that  city  and  in  the 
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Greater  New  York  after  consolidation  until  her  resignation  in  Septem- 
ber, 1903.  Since  that  time  she  has  occasionally  served  as  a  substitute 
teacher.  At  the  time  of  her  appointment  she  was  unmarried,  but  on 
July  30,  1903,  she  married.  At  that  time  the  by-laws  of  the  board  of 
education  of  the  city  of  New  York  provided  in  effect  that  the  marriage 
of  a  female  teacher  vacated  her  position  and  that  she  could  be  removed 
therefor.  After  the  fact  of  her  marriage  was  disclosed  by  her,  her 
attention  was  called  to  the  by-laws  in  this  regard  by  the  principal  of 
the  school  in  which  she  was  teaching  and  also  by  the  district  superin- 
tendent, and  upon  their  assurance  that  it  would  be  necessary  for  her  to 
resign  she  did  resign,  as  already  stated.  I  do  not  think  that  the  record 
shows  that  any  duress  or  coercion  was  exercised  in  order  to  induce  her 
to  resign.  It  is  well  known  that  it  was  a  common  custom  of  married 
teachers  to  resign  upon  their  marriage,  in  obedience  to  the  by-laws, 
and  voluntary  obedience  to  the  rules  and  regulations,  whether  lawful 
or  otherwise,  cannot  be  regarded  as  duress  in  a  legal  sense. 

In  February,  1904,  the  Court  of  Appeals,  in  People  ex  rel.  Murphy 
V.  Maxwell,  177  N.  Y.  494,  69  N.  E.  1092,  held  that  the  regulation  in 
question  was  illegal  and  void,  and  on  the  28th  of  December,  1906,  the 
petitioner  applied  to  the  board  of  education  to  revoke  its  acceptance 
of  her  resignation  and  to  reinstate  her  as  a  teacher.  This  not  having 
been  done,  she  made  the  petition  for  a  mandamus,  the  order  denying 
which  is  now  under  review ;  such  petition  being  verified  January  29, 
1906.  No  sufficient  excuse  appears  in  the  record  for  the  long  delay 
in  the  institution  of  this  proceeding  after  the  decision  of  the  Court  of 
Appeals,  and,  were  there  no  other  ground  for  den)dng  the  petitioner's 
application,  the  denial  would  be  justified  by  her  laches.  In  view  of  the 
many  cases  of  resignations  and  the  time  which  has  elapsed,  it  would 
greatly  embarrass  the  authorities  of  a  city  who  have  charge  of  public 
education  if  all  who  have  resigned  could  be  reinstated  upon  the  mere 
suggestion  that  in  resigning  as  teachers  they  did  so  upon  the  assur- 
ance of  their  supervisors  that  they  could  be  forced  out  of  their  places 
by  virtue  of  the  by-laws,  and  that  such  assurance  constituted  legal 
duress. 

The  order  should  be  affirmed,  but  I  advise,  under  the  circumstances, 
that  it  be  without  costs.    All  concur. 


WASHINGTON  TRUST  CO.  OF  CITY  OP  NEW  YORK  v.  MORSE  IRON 
WORKS  &  DRY  DOCK  CO.  et  al. 

(Supreme  Court,  Appellate  Dlyision,  Second  Department.    July  24,  1906.) 

Chaitel  MoBTQAass— Conditional  Saijb&— Rights  of  Seujbb— Fobbolosusb 
OF  Mortgage  on  Pbopebty  Sold. 

Property  sold  bjr  a  cotidiUouiil  sale  became  part  of  a  manufacturing 
plant,  which  was  covered  bj  a  mortgage  purporting  to  convey  after- 
acquired  pfoi^erty.  Before  0X9  purchase  price  was  paid,  the  mortgage  was 
foreclosed,  and  the  seller  ot  the  property,  Intervening,  was  held  entitled 
to  receive  from  the  proceeds  of  the  foreclosure  the  amoimt  still  due  on 
the  price.  Held,  that  the  payment  of  the  mortgage  bonds  by  the  credit- 
ors of  the  mor^agor  did  not  entitle  them  to  have  the  foreclosure  sale 
stayed. 


Digitized  by 


Google 


Sup.  Ct)    WASHINGTON  TRUST  CO.  V.  MOBSE  I.  W.  <fe  D.  D.  CO.  255 

•Cross-Appeals  from  Special  Term,  Kings  County. 

Action  by  the  Washington  Trust  Company  of  the  City  of  New  York, 
as  trustee,  against  the  Morse  Iron  Works  &  Dry  Dock  Company  and 
others,  in  which  the  Prindle  Engineering  Company  intervened.  From 
an  order  directing  the  stay  of  a  sale  of  the  mortgaged  premises  and 
denying  motions  of  certain  of  the  defendants,  the  Prindle  Engineering 
Company  and  Henry  T.  Petze,  as  trustee  in  bankruptcy  of  the  Morse 
Iron  Works  &  Dry  Dock  Company  and  others  prosecute  cross-appeals. 
Order  reversed  in  part,  and  affirmed  in  part. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Henry  Galbraith  Ward  (George  M.  Clarke,  on  the  brief),  for  Prin- 
dle Engmering  Co. 
David  McCTure,  for  Henry  H.  Petze,  as  trustee,  and  others. 

WOODWARD,  J.  In  April,  1900,  the  Morse  Iron  Works  &  Dry 
Dock  Company  mortgaged  all  its  property  and  appurtenances,  acquired 
and  to  be  acquired,  to  the  plaintiff  as  trustee,  to  secure  the  payment  of  its 
bonds,  amounting  in  the  aggregate  to  $450,000.  Subsequently  and  in 
September,  1900,  the  Morse  Company  entered  into  a  contract  with  the 
defendant  Prindle  Enginering  Company  for  the  construction  of  a  flood- 
ing and  pumping  plant  in  the  Morse  Company's  dry  dock,  which  was 
essential  to  the  operation  of  the  Morse  Company's  plant.  The  Morse 
Company  defaulted  in  its  bond  payments  and  this  action  was  brought 
to  foreclose  the  mortgage;  the  Prindle  Company  intervening.  The 
question  involved  in  the  litigation,  and  which  was  disposed  of  on  ap- 
peal (Washington  Trust  Co.  v.  Morse  Iron  Works,  106  App.  Div.  195, 
94  N.  Y.  Supp.  495),  was  whether  the  Prindle  Company  had  a  right  to 
have  its  pumping  plant  considered  as  a  part  of  the  mortgaged  premises, 
and  to  have  the  balance  due  upon  its  contract  for  such  plant  paid  be- 
fore the  other  creditors,  or  whether  it  was  bound  to  rely  upon  its  own- 
ership of  the  property  under  the  terms  of  its  contract,  and  have  resort 
to  the  property  for  the  payment  of  the  same.  This  court  in  a  carefully 
considered  opinion  held  that  the  Prindle  Company's  property  was 
merged  in  that  of  the  Morse  Company;  that  that  company  had  a  mort- 
gageable interest  in  the  property,  and  that  it  was  proper  that  a  court 
of  equity  should  take  the  same  and  pay  the  balance  due  under  the  con- 
tract before  payment  of  other  creditors.  The  creditors  subsequently 
paid  the  bonds  in  an  eflFort  to  protect  themselves,  and  the  referee  hav- 
ing advertised  the  premises  for  sale,  at  the  request  of  the  Prindle  Com- 
pany, which  was  interested  to  have  its  claim  paid,  an  order  was  pro- 
cured at  Special  Term  staying  the  sale,  and  the  principal  question  on 
tfiis  appeal  is  the  legality  of  3iis  order. 

If  this  court  was  right  in  its  adjudication  that  the  property  which 
had  been  furnished  by  the  Prindle  Company  was  subject  to  the  mort- 
gage of  the  plaintiff,  the  Prindle  Company  being  foreclosed  by  the 
judgment  to  assert  any  property  in  the  pumping  plant,  then  this  order 
should  not  be  permitted  to  stand ;  for  it  in  effect  reverses  the  decision 
of  this  court,  without  restoring  to  the  Prindle  Company  its  right  of 
property.    It  seems  clear  to  us  that  the  creditors  by  paying  the  bonds 
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could  not  thus  defeat  the  judgment  which  had  been  rendered  in  a  court 
of  competent  jurisdiction,  and  deprive  the  defendant  the  Prindle  Com- 
pany of  its  rights  under  such  judgment.  The  same  reasoning  which 
prevailed  in  this  court  upon  the  original  appeal  makes  it  clear  that  the 
Prindle  Company  cannot  thus  be  deprived  of  the  benefit  of  the  adju- 
dication ;  all  parties  conceding  that  it  has  a  valid  right  to  compensation, 
either  by  resort  to  the  specific  property  or  under  the  judgment. 

The  order,  in  so  far  as  it  stays  the  sale  of  the  premises  and  the  dis- 
charge of  the  obligation  to  the  Prindle  Company,  should  be  reversed, 
and  as  to  the  other  matters  it  should  be  affirmed. 

Order,  in  so  far  as  it  stays  the  sale  of  the  premises  and  the  discharge  of 
the  obligation  to  the  Prindle  Ck)mpany,  reversed,  and,  as  so  modified,  affirmed, 
with  $10  costs  and  disbursements  to  the  Prindle  Company.    All  concur. 


PEOPLE  ex  rel.  AMMON  v.  JOHNSON,  Warden. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  Criminal  Law— Indetkbminatb  SEWTKNCB—STATinw— Repeal. 

Laws  1889,  p.  622,  c.  382,  §  74,  provided  for  indeterminate  sentences  In 
certain  cases.  Laws  1901,  p.  708,  c.  260,  amending  the  same,  so  as  to  give 
prisoners  then  serving  definite  terms  of  Imprisonment  certain  privileges, 
was  approved  April  4th.  Laws  1901,  p.  1115,  c.  425,  re-enacting  as  section 
687a  of  the  Penal  Code  the  substance  of  the  above  section  74,  was  ap- 
proved April  18,  1901.  Both  acts  went  into  effect  September  1st  Relator 
was  convicted  subsequently  thereto  of  a  crime  committed  In  1899,  and  an 
indeterminate  sentence  imposed.  Held^  that  a  contention  that  Laws  1901, 
p.  708,  c.  260,  repealed  Laws  1889,  p.  522,  c  382,  $  74,  and  that  the  re- 
enactment  of  the  substance  of  said  section  74  by  Laws  1901,  p.  1115,  c. 
42o,  was  as  to  the  relator  an  ex  post  facto  law.  Imposing  a  different 
punishment  from  that  denounced  against  his  crime  when  committed,  was 
untenable. 

2.  Same— Time  of  Expibation  of  Sentence. 

Where  the  sentence  imposed  on  relator  would  have  expired  In  one  of 
the  months  named  in  Pen.  Code,  §  697,  that  it  would  in  fact  expire  in  a 
winter  month,  he  having  delayed  the  execution  of  the  same  by  taking  an 
appeal,  ti'ansgressed  no  legal  right. 

Appeal  from  Special  Term. 

Habeas  corpus  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  Robert  A.  Ammon,  against  Addison  Johnson,  warden.  From  an 
order  overruling  a  demurrer  to  the  warden's  return,  and  dismissing  the 
writ,  relator  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

Robert  A.  Ammon  (James  A.  Whyte,  on  the  brief),  for  appellant 
Robert  C.  Taylor,  Asst.  Dist.  Atty.,  for  respondent 

WOODWARD,  J.  The  relator,  Robert  A.  Ammon,  was  convicted 
under  the  provisions  of  section  550  of  the  Penal  Code  on  the  29th  day 
of  June,  1903,  and  sentenced  to  a  term  in  state  prison  of  not  more  than 
four  years  and  six  months,  and  not  less  than  four  years,  under  the  pro- 
visions of  section  687a  of  the  Penal  Code  (Laws  1902,  p.  832,  c 
;^82).  The  crime  of  which  the  relator  was  convicted  was  committed  in 
the  year  of  1899,  and  he  now  claims  that  his  sentence  was  illegal,  and 
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that  he  is  entitled  to  be  discharged  in  this  proceeding.  We  shall  as- 
sume, without  discussion,  that  habeas  coq)us  is  the  correct  proceeding 
and  that  the  relator  has  a  right  to  bring  as  many  such  proceedings  as  he 
may  be  advised  are  necessary  to  protect  his  legal  rights,  and  come 
directly  to  the  merits  of  his  present  contentions,  even  Siough  they  are 
inconsistent  with  those  previously  urged. 

The  relator's  first  proposition  is  that  there  was  no  statute  in  existence 
under  which  he  could  have  been  legally  sentenced  except  section 
550  of  the  Penal  Code,  and  that  the  trial  court  had  no  jurisdiction  to 
impose  an  indeterminate  sentence  unless  it  mitigated  the  punishment. 
Section  74,  c  382,  p.  622,  of  the  Laws  of  1889  provided  for  indeter- 
minate sentences  in  cases  of  the  character  of  that  now  under  considera- 
tion. This  law  was  known  as  the  "Fassett  Law,"  and  was  designed 
for  the  government  and  regulation  of  state  prisons.  In  1901  the  Legis- 
lature adopted  chapter  260,  p.  708,  of  the  Laws  of  that  year,  in  which  it 
was  provided  that  "sections  seventy-four,  seventy-five  and  seventy-six 
of  title  two  of  chapter  three  of  part  four  of  the  Revised  Statutes  re- 
lating to  state  prisons  as  amended  by  chapter  three  hundred  and  eighty- 
two  of  the  Laws  of  eighteen  hundred  and  eighty-nine  are  hereby  amend- 
ed so  as  to  read  as  follows,"  and  the  matter  inserted  as  such  sections  was 
clearly  designed  to  give  prisoners  then  serving  definite  terms  of  ifn- 
prisonment  certain  privileges,  but  having  no  relation  whatever  to  the 
relator.  It  is  his  contention,  however,  that  this  act  served  to  repeal 
the  provisions  of  section  74  under  which  the  court  was  authorized  to  im- 
pose an  indeterminate  sentence,  and  that  the  re-enactment  of  the  sub' 
stance  of  section  74,  making  such  indeterminate  sentences  compulsory, 
where  they  had  previously  rested  in  the  discretion  of  the  court,  was 
as  to  the  relator  an  ex  post  facto  law,  imposing  a  different  punishment 
from  that  denounced  against  his  crime  when  committed.  This  is  based 
on  the  repealing  provisions  of  chapter  260,  p.  708,  of  the  Laws  of  1901, 
which  received  the  approval  of  the  Governor  on  the  4th  day  of  April 
of  that  year,  and  the  fact  that  the  substance  of  section  74,  c.  382,  p. 
522,  Laws  1889,  re-enacted  as  section  687a  of  the  Penal  Code,  by  chap- 
ter 425,  p.  1115,  of  the  Laws  of  1901,  did  not  receive  executive  sanction 
until  the  18th  day  of  April  of  the  same  year. 

But  whatever  of  force  there  might  be  in  the  relator's  contention,  if 
section  74  was  in  fact  repealed  and  section  687a  was  new  matter, 
the  entire  structure  falls  when  we  come  to  examine  the  two  statutes, 
and  to  take  into  consideration  the  intent  of  the  Legislature  as  therein 
clearly  expressed.  The  evident  purpose  of  the  Legislature  in  enacting 
chapter  260,  p.  708,  of  the  Laws  of  1901,  and  chapter  425,  p.  1115,  of 
the  same  year,  was  to  take  section  74  as  it  then  existed  out  of  the  law 
in  relation  to  state  prisons,  and  to  place  it  where  it  properly  belongs,  in 
the  Penal  Code,  and  at  the  same  time  to  extend  to  a  definite  class  of 
prisoners  then  undergoing  punishment  certain  privileges,  not  neces- 
sary to  consider  here  as  they  have  no  relation  to  the  relator,  who  was 
not  then  convicted  of  any  crime.  We  say  this  was  the  evident  purpose, 
for  each  of  said  acts  provides  in  its  final  section  that  "this  act  shall 
take  effect  September  first,  nineteen  hundred  and  one,"  and  this  sec- 
tion is  as  much  a  part  of  the  law  as  any  other  section ;  that  is,  section 
100  N.Y.S-— 17 
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74  of  the  Fassett  law  was  not  repealed  until  chapter  260,  p.  708,  of  the 
Laws  of  1901  went  into  effect  on  the  1st  day  of  September,  1901,  and 
on  that  very  day  and  at  the  same  moment  of  time,  chapter  425,  p.  1115, 
of  the  Laws  of  1901,  re-enacting  section  74  of  the  Fassett  law  as  a  part 
^i  the  Penal  Code,  went  into  effect,  the  only  material  difference  in  the 
provision  of  the  Penal  Code  and  section  74  of  the  Fassett  law  being  that, 
whereas,  the  court  had  had  a  discretionary  power  to  pronounce  an  in- 
determinate sentence,  it  was  by  the  change  in  the  language  as  introduced 
into  the  Penal  Code  made  compulsory.  That  which  had  been  per- 
mitted as  a  privilege  to  a  prisoner  became  a  matter  of  statutory  right 
It  is  clear  that  from  the  moment  the  relator  committed  the  crime  for 
which  he  was  convicted,  up  to  and  including  the  time  when  he  was  final- 
ly sentenced,  the  court  had  the  authority  to  pronounce  an  indeterminate 
sentence;  for  there  was  never  a  moment  when  section  74  of  the  Fassett 
law,  or  its  substance,  so  far  as  the  question  here  involved  is  concerned, 
was  not  in  existence.  The  date  of  an  enactment  is  of  no  consequence. 
The  question  is  when  the  act  takes  effect,  and  that  is  regulated  either 
by  section  43  of  the  legislative  law  (Laws  1892,  p.  1677,  c.  682),  or  by 
the  terms  of  the  act  itself ;  and  in  this  instance  the  acts  involved  both 
provided  that  they  should  take  effect  on  the  same  day.  Section  74 
of  the  prison  law  was,  therefore,  never  repealed.  It  was  merely 
amended  and  transferred  to  the  Penal  Code,  and  at  all  times  involved 
in  the  case  of  the  relator,  the  law  provided  for  just  such  a  sentence  as 
the  relator  received. 

The  sentence  being  legal  and  no  question  of  an  ex  post  facto  law 
being  presented,  and  sections  74  to  76  of  the  Fassett  law  as  amended 
in  1901  not  being  designed  for  the  purpose  of  affecting  the  law,  except 
as  to  those  who  were  then  confined  in  certain  state  institutions  at  the 
time  of  its  amendment,  there  is  no  question  necessary  to  be  disposed  of, 
except  the  contention  of  the  relator  that  his  sentence  will  expire  in  a 
winter  month,  contrary  to  existing  provisions  of  law.  This  does  not, 
however,  entitle  him  to  the  relief  which  he  seeks;  for  when  the  sen- 
tence was  denounced  against  him  the  court  provided  a  sentence  which 
would  have  expired  in  one  of  the  months  named  in  the  statute  (sec- 
tion 697  of  the  Penal  Code),  and  the  relator  delayed  the  execution  of 
the  sentence  by  appealing  to  the  courts.  Moreover,  the  relator  would 
be  entitled  merely  to  a  resentence  in  accord  with  the  law,  if  it  were 
ttue  that  the  sentence  was  erroneous  in  this  regard.  Penal  Code,  §  697, 
subd.  3.  In  Dimmick  v.  Tompkins,  194  U.  S.  640,  24  Sup.  Ct  780,  48 
h.  Ed.  1110,  the  court  lays  down  the  proposition  that  a  sentence  to 
hard  labor  in  the  state  prison  does  not  commence  until  the  person  sen- 
tenced is  taken  to  the  prison,  and  if  by  his  own  efforts  to  obtain  a  re- 
view and  reversal  of  the  judgment  he  secures  a  supersedeas  pending 
appeal,  his  detention  meanwhile  in  the  county  jail  is  not  to  be  counted 
as  a  part  of  the  time  of  imprisonment  in  the  state  prison,  and  as  the 
relator  has  only  himself  to  blame  that  the  sentence  does  not  expire 
in  October,  rather  than  in  November,  no  legal  right  is  transgressed. 

Any  other  question  presented  on  this  appeal  is  fully  disposed  of  by  the 
discussion  of  the  court  in  People  ex  rel.  Schali  v.  Deyo,  181  N.  Y.  426, 
74  N.  E.  430,  and  there  is  nothing  to  do  but  to  affirm  the  order. 

The  order  appealed  from  should  be  affinned.    All  concur. 
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PEOPLE  ▼.  SMITH. 

(Supreme  Ck>TiTt  Appellate  Division,  First  Department    July  12,  1906.) 

1.  Abduction— Essentials  of  Obimb— Proof  of  Taking— Necebsitt. 

Under  Pen.  Ckxle,  §  282,  providing  that  a  person  who  takes,  receives, 
employs,  harbors,  or  uses,  a  female  under  the  age  of  18  years  for  the 
purpose  of  prostitution,  or,  not  being  her  husband,  for  the  purpose  of 
sexual  intercourse,  is  guilty  of  abduction,  proof  of  a  "taking"  is  un- 
necessary ;  proof  of  a  '^receiving"  sufficing. 

[Ed«  Note. — ^For  cases  in  point,  see  vol.  1,  Cent.  Dig.  Abduction,  S§  1-8.] 

%  Gbdonal  Law— Evidence— Failure  of  Aooubed  to  Testift— Effect. 

While,  in  a  criminal  case,  no  inference  of  guilt  is  to  be  drawn  from  the 
failure  of  defendant  to  take  the  stand,  both  court  and  jury  are  warranted 
In  taking  the  facts  and  circumstances,  which,  if  innocent,  he  might  have 
controverted  or  explained,  most  strongly  against  him. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14,  Cent  Dig.  Criminal  Law,  SS 
732.] 

8.  8A3fB— Tbial— Rekabks  of  Coubt. 

In  a  prosecution  for  abduction,  comments  by  the  court,  to  which  no 
exception  was  taken,  on  the  testimony  of  complainant,  indicating  that  in 
the  court's  opinion  she  answered  the  questions  well,  though  severely  cross- 
examined,  were  a  mere  expression  of  opinion,  and  did  not  constitute  a 
binding  instruction,  prejudicial  to  defendant,  that  thereby  complainant's 
credibility  was  established. 

[Ed.  Note.— For  cases  in  point  see  vol.  14,  Cent  Dig.  Criminal  Law, 
I  1530.] 

4.  Same— Appeal— Drawing  Attention  to  Matebial  Inquiry— Presumptions. 

It  will  be  presumed  on  appeal  that  the  trial  court  in  a  criminal  case,  in 
pointedly  drawing  the  attention  of  the  jury  to  a  material  Inquiry,  deemed 
it  necessary  so  to  do  to  prevent  a  miscarriage  of  justice. 

5.  Abduction— Triait-Instbuctions. 

In  a  prosecution  for  abduction,  the  court  after  instructing  on  the  law, 
and  that  the  prosecution  must  prove  that  defendant  was  in  a  certain  place 
for  the  purpose  of  having  sexual  intercourse  with  complainant  said: 
"The  question  is,  what  did  they  go  up  there  for?  Was  the  intent  of  this 
defendant  honorable?  Is  there  any  evidence  in  this  case  •  •  •  that 
It  was  honorable?  Has  there  been  any  evidence  offered  •  •  •  to  ex- 
plain the  reason  he  was  up  there  at  that  hour?"  Held  proper,  under  the 
rule  that  the  court  may,  when  deemed  necessary  to  prevent  a  miscarriage 
of  justice,  pointedly  draw  the  attention  of  the  jury  to  a  material  inquiry. 

a,  Cbikinal  Law— Evidence  at  Preliminary  Examination— Admissibility. 

In  a  prosecution  for  abduction,  the  exclusion  of  testimony  of  complain- 
ant, given  before  a  magistrate,  was  not  error ;  it  not  appearing  either  that 
such  evidence  would  tend  to  impeach  the  complainant's  testimony  as 
given  on  the  trial,  or  that  it  was  a  correct  record  of  her  testimony  before 
the  magistrate. 

[Ed.  Note. — For  cases  in  point  see  vol.  14,  Cent  Dig,  Criminal  Law, 
S§  1230,  1231,  921.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 
Weston  J.  Smith  was  convicted  of  abduction,  and  appeals.     Affirmed. 
Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGHI.IN, 
CLARKE,  and  HOUGHTON,  JJ. 

Maurice  Meyer  (Edward  Weiss,  on  the  brief),  for  appellant 
E.  Crosby  Kindleberger,  for  respondent 
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LAUGHLIN,  J.  The  indictment  under  which  the  defendant  has 
been  tried  and  found  guilty  charged  him  with  the  commission  of  the 
crime  of  abduction  on  the  11th  day  of  January,  1906,  committed  by  tak- 
ing, receiving,  harboring,  employing,  and  using,  and  causing  and  pro- 
curing to  be  taken,  received,  harbored,  employed,  and  used,  one  Annie 
Eppcrt,  a  female  of  the  age  of  14  years,  not  his  wife,  for  the  purpose  of 
sexual  intercourse.  The  defendant  did  not  take  the  stand,  and  there  is 
but  little  conflict  in  the  material  evidence.  The  complainant  was  an 
orphan;  her  mother  having  died  when  she  was  very  young,  and  her 
father  having  died  when  she  was  only  11  years  of  age.  She  was  living 
with  her  aunt  on  the  East  Side  in  the  vicinity  of  Forty-Second  street. 
The  defendant  was  a  married  man,  having  a  wife  and  child,  with  whom 
he  resided  at  No.  9  West  Eighty-Fourth  street.  He  was  employed  as 
head  of  the  dress-goods  department  at  Ehrich's  department  store  at 
Twenty-Third  street  and  Sixth  avenue.  At  the  time  of  the  commission 
of  the  crime  the  complainant  was  14  years  of  age,  and  her  next  birthday 
was  the  4th  day  of  March  thereafter.  About  six  months  prior  to  the 
date  upon  which  it  is  charged  that  the  crime  was  committed  she  ob- 
tained employment  as  a  cash  girl  in  Ehrich's  department  store,  and  her 
duties  brought  her  in  contact  with  the  defendant  a  few  times  a  day. 
She  continued  to  perform  the  duties  as  cash  girl  for  five  months,  and 
was  then  promoted  to  a  position  in  'the  complaint  bureau,  where  she 
worked  during  the  remaining  month.  She  testified  in  substance  that 
she  was  a  virtuous  girl ;  that  the  defendant,  shortly  after  her  employ- 
ment at  Ehrich's  store,  manifested  an  interest  in  her,  and  frequently 
expressed  a  desire  to  have  her  meet  him  outside,  to  have  her  go  riding 
with  him,  and  to  have  her  take  dinner  with  him ;  that  she  at  first  re- 
fused, but  finally  yielded  to  his  persuasion,  and  one  evening  after  the 
store  closed,  shortly  after  Christmas,  1905,  she  met  him  by  appoint- 
ment on  the  Elevated  station  platform  at  Fifty-Eighth  street  and  Sixth 
avenue,  he  having  suggested  that  they  go  to  Central  Park,  and  having 
directed  her  what  train  to  take,  and  having  given  her  car  fare,  and 
having  stated  that  he  would  go  on  the  same  train  and  join  her  on  the 
platform  at  the  end  of  the  railroad  journey ;  that  she  then  accompanied 
him  into  Central  Park,  where  he  persuaded  her  to  let  him  have  inter- 
course with  her  in  a  secreted  spot,  after  which  they  separated  and  she 
went  home;  that  thereafter  he  interceded  with  her  to  accompany  him 
to  the  park  again;  and  that  after  refusing  on  some  occasions,  she 
finally  consented  on  the  11th  day  of  January,  1906,  and  at  his  suggestion 
they  followed  the  same  course  as  on  the  prior  occasion,  meeting  on  the 
Elevated  station  platform  at  Fifty-Eighth  street  and  Sixth  avenue,  and 
from  there  going  into  the  park  together.  Although  the  facts  and  cir- 
cumstances detailed  by  the  complaining  witness  render  her  testimony 
extremely  probable,  yet  up  to  this  point  there  is  no  substantial  cor- 
roborating evidence. 

Section  282  of  the  Penal  Code,  under  which  the  indictment  was 
found,  so  far  as  material,  provides  as  follows : 

*'A  person  who  (1)  takes,  recelyes,  employs,  harbors  or  uses,  or  causes  or 
procures  to  be  taken,  received,  employed  or  harbored  or  used,  a  female  under 
the  age  of  eighteen  years,  for  the  purpose  of  prostitution;  or,  not  being 
her   husband,   for  the   purpose   of   sexual   Intercourse;    •    •    •    1b   guilty 
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of  aMactloDt  and  punishable  by  imprleonment  for  not  more  than  ten  years, 
or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  both." 

Section  283  of  the  Penal  Code  provides  as  follows: 

••No  conviction  can  be  had  for  abduction,  compulsory  marriage,  rape  or  de- 
filement, upon  the  testimony  of  the  female  abducted,  compelled  or  defiled*  un- 
supported by  other  evidence." 

It  is  well  established  that  the  corroboration  required  by  this  section 
of  the  Penal  Code  must  extend  to  all  of  the  material  facts  necessary 
to  show  the  commission  of  the  crime  and  must  tend  to  prove  the  guilt 
of  the  defendant  by  connecting  him  therewith.  People  v.  Page,  162  N. 
Y.  274,  66  N.  E.  750;  People  v.  O'Farrell,  176  N.  Y.  323,  67  N.  E. 
588 ;  People  v.  Swasey,  77  App.  Div.  186,  78  N.  Y.  Supp.  1103 ;  People 
V.  Haischer,  81  App.  Div.  659,  81  N.  Y.  Supp.  79. 

The  learned  counsel  for  the  appellant  contends  that  proof  of  the  "tak- 
ings" was  essential  to  the  conviction,  and  that  this  requires  proof  that 
the  female  was  persuaded  or  induced  to  accompany  the  defendant  for 
the  unlawful  or  prohibited  purpose.  It  has  long  been  the  settled  rule 
that  no  physical  force  or  compulsion  is  essential  to  constitute  '^taking" 
within  the  meaning  of  the  statute,  and  that  any  deception,  persuasion, 
or  inducement  is  sufficient.  People  v.  Seeley,  37  Hun,  190,  affirmed 
101  N.  Y.  642;  People  v.  Stott,  4  N.  Y.  Cr.  R.  308,  affirmed,  6  N.  Y. 
Cr.  R.  61.  The  provision  of  the  Penal  Code  as  first  enacted  in  this 
respect  contained  only  the  word  "takes,"  and  did  not,  as  now,  em- 
brace the  words  "receives,  employs,  harbors  or  uses,  or  causes  or  pro- 
cures to  be  taken,  received,  employed  or  harbored  or  used."  As  the 
statute  was  originally  enacted,  therefore,  it  was  construed  by  the  courts 
as  requiring  proof,  not  only  of  the  unlawful  or  prohibited  purpose,  but 
also  of  some  persuasion,  inducement,  deception,  or  compulsion.  People 
V.  Plath,  100  N.  Y.  692,  3  N.  E.  790,  63  Am.  Rep.  236.  We  agree 
with  the  contention  of  the  learned  assistant  district  attorney  that  the 
words  added  to  the  statue  must  be  given  force  and  effect.  The  evi- 
dence of  the  complainant  as  to  the  purpose  of  the  defendant  in  "taking" 
or  accompanying  her  into  the  park  on  the  night  in  question  is  fully 
corroborated  by  the  testimony  of  a  police  officer  who  saw  them  enter 
the  park  at  6:30  o'clock,  and  followed  them  and  watched  them  as 
closely  as  he  could  thereafter;  but,  as  already  stated,  it  is  doubtful 
whether  there  is  any  corroborative  evidence  that  the  defendant  per- 
suaded  or  induced  the  complainant  to  accompany  him. 

It  is  claimed  on  the  part  of  the  learned  counsel  for  the  defendant,  up- 
on certain  evidence  indicating  that  the  complainant  manifested  fondness 
for  the  defendant,  sought  him  out,  and  visited  with  him  during  busi- 
ness hours,  that  the  complainant  induced  the  defendant  to  go  to  the 
park.  We  are  of  opinion,  however,  that  this  claim  is  not  well  founded. 
The  complainant  was  a  mere  girl  of  14,  in  short  dresses.  There  is  no 
fact  or  circumstance  in  the  case  that  gives  rise  to  any  question  concern- 
ing her  character  prior  to  the  time  she  met  the  defendant.  The  park 
was  far  off  complainant's  route  home,  and  does  not  appear  to  have  been 
on  the  defendant's  way.  It  was  in  the  winter  season  and  the  hour  was 
late.  The  defendant's  wife  and  child  were  doubtless  at  their  dinner  or 
waiting  his  return  a  few  blocks  to  the  west.     It  is  inconceivable  that 
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he  accompanied  this  girl  for  any  proper  purpose.  Although  the  jury 
were  not  warranted,  and  the  court  is  not  warranted,  in  drawing  any  in- 
ferenceof  guilt  from  his  failure  to  take  the  stand,  both  jury  and  court  are 
warranted  in  taking  the  facts  and  circumstances,  which,  if  innocent, 
he  might  have  controverted  or  explained,  most  strongly  against  him. 
They  entered  the  park  and  stopped,  and  on  being  surprised  by  a  police- 
man they  proceeded  to  another  place  and  stopped,  and  on  being  again 
disturbed  they  proceeded  to  a  third  place  and  stopped,  and  were  there 
arrested  after  the  defendant  stated  to  the  police  officer,,  in  answer  to  an 
inquiry  as  to  what  he  was  doing  there  with  the  complainant,  that  she  was 
his  sister.  The  acts  and  conduct  on  the  part  of  the  defendant  in  the  park 
on  this  occasion,  as  testified  to  by  the  complainant  and  corroborated  by 
the  police  officer,  clearly  show,  if  all  the  other  evidence  in  the  case  were 
eliminated,  that  the  defendant  either  took  her  to  the  park  or  ac- 
companied her  there  for  the  purpose  of  sexual  intercourse.  Even 
though,  therefore,  her  testimony,  which  amply  shows  the  "taking,"  be 
insufficiently  corroborated  as  to  the  persuasion  or  inducement,  it  is 
clear,  under  her  evidence,  which  is  amply  corroborated,  that  the  de- 
fendant received  her  there  for  the  prohibited  purpose. 

It  is  further  contended  that  the  court  erred  in  instructing  the  jury. 
The  first  alleged  error  in  this  regard  relates  to  comments  by  the  court 
concerning  the  testimony  of  the  complainant,  indicating  that  in  the  opin- 
ion of  the  trial  court,  although  severely  and  rigidly  cross-examined,  she 
answered  the  questions  well.  No  exception  was  taken  to  the  remarks 
of  the  court  on  this  point.  They  were  a  mere  expression  of  opinion, 
and  did  not  constitue  a  binding  instruction  that  thereby  her  credibility 
was  established.  In  the  course  of  the  charge,  the  court,  after  instruct- 
ing the  jury  on  the  law,  and  that  it  was  essential  for  the  people  to  show 
that  the  defendant  was  in  the  park  for  the  purpose  of  having  sexual 
intercourse  with  the  complainant,  said  to  the  jury : 

**The  question  is:  What  did  they  go  np  there  for?  Was  the  intent  of  this 
defendant  honorable?  Is  there  any  evidence  in  this  case  from  b^lnning  to 
end  that  it  was  honorable?  Has  there  been  any  evidence  offered  in  this  case 
to  explain  the  reason  why  he  was  up  there  at  that  hour?" 

These  questions  suggested  an  argument  which  ordinarily  should  be 
left  to  the  district  attorney ;  but  it  is  not  reversible  error  for  the  court 
to  draw  the  attention  of  the  jury  pointedly  to  a  material  inquiry,  where 
this  is  deemed  necessary  for  the  court,  as  must  here  be  presumed,  to  pre- 
vent a  miscarriage  of  justice.  In  suggesting  the  inquiry  as  to  whether 
the  intent  of  the  defendant  was  honorable,  the  court  meant,  and  the  jury 
surely  so  understood,  to  draw  the  minds  of  the  jurors  to  the  important 
issue  as  to  whether  he  went  there  for  the  purpose  of  having  prohibited 
intercourse  with  the  complainant.  We  are  of  opinion,  therefore,  that 
the  exception  to  this  part  of  the  charge  was  not  well  taken. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the  jury 
as  follows: 

"Fourth.  If  you  find  from  the  evidence  that  the  prosecutrix  requested  tlie 
defendant  to  go  with  her  to  the  park,  and  voluntarily  remained  there,  and 
made  no  objection  to  the  conduct  of  the  defendant,  then  the  defendant  was  not 
guilty  of  the  crime  of  abduction," 
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This  request  the  court  declined,  saying : 

"I  do  not  find  or  do  not  remember  of  any  evidence  which  said  that  he 
went  there  at  her  request.  She  swears,  and  there  is  no  testimony,  if  I  re- 
member correctly,  to  the  contrary,  that  he  Invited  her  to  go  there ;  that  several 
times  she  deceived  him ;  and  finally,  she  says,  *I  did  go  to  meet  him  up  there 
at  his  solicitation/  That  is  what  her  claim  is.  If  there  is  any  testimony  that 
she  went  up  there  for  any  other  reason,  I  do  not  remember  it" 

The  request  was  erroneous,  in  that  it  was  based  upon  the  assumption 
that  "taking"  was  essential. 

The  defendant  also  complains  of  the  ruling  of  the  court  in  excluding 
testimony  of  the  complainant  given  before  a  magistrate.  There  was  no 
error  in  excluding  this  evidence,  as  it  did  not  appear  either  that  it  would 
tend  to  impeach  the  testimony  of  the  complaining  witness  as  given  on 
the  trial,  or  that  it  was  a  correct  record  of  her  testimony  given  before 
the  magistrate. 

These  are  the  only  alleged  errors  to  which  our  attention  has  been 
drawn.  Upon  a  careful  examination  of  the  evidence,  we  are  convinced 
that  the  defendant  is  guilty,  and  that  he  was  properly  convicted. 

It  follows  that  the  judgment  of  conviction  should  be  affirmed.  All 
concun 


POLHEMUS  V.  POLHEMUS  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  CoBPOBATioNS— Acnoi?  BT  Stookholdebs—Requesting  Action  bt  Gobpo- 

BATION. 

A  stockholder  may  bring  an  action  In  his  own  name  for  misconduct  of 
the  directors  without  first  requesting  the  corporation  to  bring  the  action, 
where  such  directors  are  in  control  of  the  corporation. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  S 
792.] 

2.  Fbaud— Pboof  of  Neoltoekce. 

Judgment  for  plaintiff  In  an  action  for  fraud  cannot  be  sustained  on 
mere  proof  of  negligence.    There  must  have  been  intentional  fraud. 
[Ed.  Note. — For  cases  In  point,  see  vol.  23,  Cent  Dig.  Fraud,  §§  2-5.] 

8.   COBPOBATIONS—SUINQ  ON  BeHALF  OF  COBPOBATION— FBAUD  OF  DiBECTOBS— 
BUBDEN  OF  PBOOF. 

The  burden  of  proof  as  to  fraud  Is  on  plaintiff,  and  not  defendants,  in 
an  action  against  directors  for  fraudulently  purchasing  property  for  more 
than  its  value  for  the  corporation  from  another  director* 

On  rehearing.     Reversed,  and  new  trial  granted. 
For  former  opinion,  see  95  N.  Y.  Supp.  325. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

HIRSCHBERG,  P.  J.  This  appeal  has  been  reargued.  After  hear- 
ing the  original  argument,  we  reversed  the  judgment  and  dismissed 
the  complaint.  See  Polhemus  v.  Polhemus,  108  App.  Div.  353,  95  N. 
Y.  Supp.  325.  The  court  not  only  erred  in  dismissing  tlie  complaint, 
but  also  erred  in  the  reasons  assigned  for  so  doing  in  the  per  curiam 
opinion  then  delivered.  The  record  of  the  case  is  somewhat  confusing. 
The  learned  trial  court  first  filed  an  opinion  and  rendered  judgment 
in  favor  of  the  defendants,  dismissing  the  complaint,  without  costs. 


Digitized  by 


Google 


264  100  NEW  YORK  SUPPLEMENT  (Sup.   CU 

and  134  New  York  State  Beporter 

In  that  opinion  the  only  question  considered  is  whether  or  not  a  stock- 
holder must  request  a  corporation  to  bring  an  action  for  misconduct 
of  its  directors  or  trustees  before  he  can  bring  such  an  action  in  his 
own  name.  The  rule  to  that  effect  is  well  settled  in  this  state,  but  is 
subject  to  the  exception  that  no  such  request  or  demand  is  necessary 
where  the  alleged  delinquent  directors  are  in  control  of  the  corporation ; 
and  the  question  had  no  relevancy  whatever  to  this  case,  because  it  is 
alleged  in  the  complaint  and  admitted  in  the  answer  that  the  defendant 
directors  are  in  control  of  the  corporation,  and  that  a  demand  on  them 
would  not  only  be  futile  but  prejudicial  to  the  plaintiff.  This  allega- 
tion and  admission  was  overlooked.  After  the  decision  in  favor  of 
the  defendants  had  been  rendered,  the  plaintiff  obtained  leave  from  the 
trial  court  to  reopen  the  trial  in  order  to  be  allowed  to  prove  fraud  and 
waste ;  and  after  a  rehearing  the  court  filed  a  second  opinion  directing 
the  judgment  appealed  from. 

The  action  is  brought  by  a  stockholder  of  the  corporation  known  as 
the  "John  Polhemus  Printing  Company,"  and  is  brought  against  that 
company  and  its  five  directors.  The  purpose  of  the  suit  is  to  set  aside 
as  fraudulent  a  sale  of  a  printing  press  alleged  to  have  been  made  by 
defendants^  Horace  G.  Polhemus  and  his  wife,  E.  Dixon  Polhemus,  to 
the  company ;  they  being  at  the  time  majority  stockholders.  The  learn- 
ed trial  court  refused  to  set  the  sale  aside  because  the  press  at  the  time 
of  the  trial  was  worn  out  in  use  by  the  company,  and  the  court  well 
stated  that  it  would  be  unjust  "to  make  the  vendors  take  it  back  and  re- 
store the  money,  in  the  absence  of  proof  of  fraud  or  waste."  By  the 
judgment  appealed  from  the  sale  has  been  in  effect  confirmed,  and  the 
defendant  directors  are  required  to  pay  the  sum  of  $3,000,  on  a  finding 
of  fact  that  the  purchase  was  made  by  them  with  the  intent  and  pur- 

?ose  of  cheating  and  defrauding  the  company  out  of  that  much  money, 
'he  purchase  was  made  for  the  sum  of  $16,000,  and  it  may  be  that  there 
is  evidence  tending  to  indicate  that  such  sum  was  $3,000  in  excess  of 
the  actual  value  of  the  press ;  but  there  is  no  evidence  in  the  case  that 
the  defendant  directors  were  aware  of  that  fact  or  that  they  voted  for 
the  purchase  with  an  intent  to  cheat  and  defraud  the  company. 

It  may  be  conceded  that  the  defendant  directors  were  negligent  in  not 
ascertaining  by  investigation  that  they  were  agreeing  to  pay  more  for 
the  press  than  it  was  worth,  and  that  for  that  reason  they  should  be  com- 
pelled to  make  good  the  difference.  That,  however,  could  only  be  done 
in  an  action  brought  upon  that  theory.  It  has  been  suggested  that  this 
court  could  make  a  finding,  upon  the  evidence,  of  sudi  negligence  in 
support  of  the  judgment  appealed  from;  but  the  province  of  an  appel- 
late court  is  to  review  a  trial  actually  had,  not  to  try  a  case  de  novo, 
and  tfiere  should  be  a  hearing  and  determination  of  the  issue  of  negli- 
gence before  that  question  can  be  legally  reviewed.  As  was  said  by  Mr. 
justice  Jenks,  in  Levin  v.  Dietz,  106  App.  Div.  208,  210,'  94  N.  Y.  Supp. 
419: 

"The  Appellate  Division  is  not  a  trial  court,  and  it  is  not  within  the  general 
powers  of  a  court  of  review  to  assume  the  functions  of  a  trial  court  and  to 
make  a  finding  upon  the  evidence  in  order  to  sustain  a  judgment  under  re- 
view." 
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See,  also,  Benedict  v.  Arnoux,  154  N.  Y.  716,  49  N.  E.  326,  and 
Snyder  v.  Seaman,  157  N.  Y.  449,  52  N.  E.  658. 
As  was  said  in  Wright  v.  Delafield,  25  N.  Y.  266,  270 : 

''Parties  go  to  court  to  try  the  issues  made  by  the  pleadings,  and  courts  have 
no  right  impromptu  to  make  new  Issues  for  them,  on  the  trial,  to  their  surprise 
or  prejudice,  or  found  Judgments  on  groimds  not  put  in  issue,  and  distinctly 
and  fairly  litigated." 

In  Becker  v.  Krank,  75  App.  Div.  191,  193,  194,  77  N.  Y.  Supp. 
665,  the  court  said : 

"It  Is  a  settled  rule  that  recovery  must  be  had,  if  at  all,  according  to  the 
allegations  of  the  complaint  Day  v.  Town  of  New  Lots,  107  N.  Y.  148,  154, 
13  N.  B.  915;  Wright  v.  Delafield,  25  N.  Y.  266.  It  was  said  by  Judge  Earl 
In  Southwick  y.  First  National  Bank,  61  How.  Prac.  170,  that  'pleadings  and 
a  distinct  issue  are  essential  in  every  system  of  jurisprudence,  and  there  can 
be  no  orderly  administration  of  Justice  without  them«  If  a  party  can  allege 
one  cause  of  action  and  then  recover  upon  another,  his  complaint  will  serve  no 
useful  purpose,  but  rather  to  ensnare  and  mislead  his  adversary.'" 

In  Truesdell  v.  Bourke,  145  N.  Y.  612,  617,  40  N.  E.  83,  85,  the  Court 
of  Appeals  said : 

"This  action  is  based  upon  fraud,  and  the  plaintiff,  before  he  can  recover, 
mnst  prove  the  complaint  or  substitute  another  in  its  place.  Salisbury  v. 
Howe,  87  N.  Y.  128.  Where  fraud  is  alleged  as  the  basis  of  the  action,  it  must 
be  proved.  The  law  will  not  permit  a  recovery  by  proof  of  a  right  of  action 
upon  contract  or  of  some  other  character ;  and  this,  though  facts  may  be  stated 
or  may  appear  which  in  proper  form  might  sustain  such  an  action.  DeGraw 
T.  Elmore,  50  N.  Y.  1;  Ross  v.  Mather,  51  N.  Y.  108,  10  Am.  Rep.  562;  Barnes 
T,  Quigley,  59  N.  Y.  265." 

In  Dudley  v.  Scranton  et  al.,  57  N.  Y.  424,  it  was  held  that  a  cause 
ot  action  based  on  fraud  in  the.  execution  of  a  written  contract  is  dis- 
tinct from  that  founded  on  a  mistake  merely,  and  it  is  not  competent  up- 
on the  trial  to  make  a  substitution  of  one  for  the  other.  In  Postal  v. 
Cohn,  83  App.  Div.  27,  81  N.  Y.  Supp.  1089,  this  court  held  that,  in  an 
action  brought  to  recover  damages  for  a  fraud  perpetrated  on  the  sale 
of  a  horse,  a  recovery  could  not  be  had  upon  the  theory  of  a  breach  ot 
warranty  accompanying  the  sale  of  the  horse,  even  though  the  proof 
established  such  a  cause  of  action.  In  Absalom  v.  Sickinger,  102  App. 
Div.  383,  92  N.  Y.  Supp.  601,  we  held  that,  in  an  action  brought  to  set 
aside  a  deed  because  of  false  representation  that  it  was  a  will,  a  judg- 
ment could  not  be  sustained  in  favor  of  the  plaintiff  which  was  ren- 
dered upon  a  finding  that  the  execution  of  the  deed  had  been  procured 
Dy  undue  influence.  And  see  Kervan  v.  Hellman,  110  App.  Div.  655, 
97  N.  Y.  Supp.  55. 

Whatever  may  be  done  at  the  trial  by  amendment,  etc.,  a  judgment 
for  one  cause  of  action  cannot  be  supported  upon  appeal  as  if  for  an- 
other cause  of  action.  Fisher  v.  Rankin,  25  Abb.  N.  C.  191,  7  N.  Y. 
Supp.  837;  Dood  v.  Rothschild,  31  Misc.  Rep.  721,  65  N.  Y.  Supp. 
214;  Hicks  v.  British  Am.  Assur.  Co.,  162  N.  Y.  284,  56  N.  E.  743, 
48  L.  R.  A.  424.  A  case  must  be  decided  on  the  appeal  on  the  theory 
upon  which  it  was  tried  (Sears  v.  Wise,  52  App.  Div.  118,  64  N.  Y. 
Supp.  1063)  ;  and  in  Miller  v.  King,  88  Hun,  181,  182,  34  N.  Y.  Supp. 
425,  Presiding  Justice  Brown,  writing  for  the  former  General  Term 
in  this  department,  said: 
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"The  plaintiff  should  not  be  permitted  to  sustain  his  Judgment  on  a  differ- 
ent theory  than  that  upon  which  It  was  recovered  at  the  triaL" 

Moreover,  as  the  judgment  herein  has  been  rendered,  it  must  be  re- 
garded as  one  merely  for  damages  because  of  fraud.  The  equitable 
relief  sought  in  the  complaint  has  been  denied,  and  the  judgment 
which  has  been  rendered  against  the  defendant  directors,  had  the  action 
been  brought  against  them  by  the  corporation,  would  have  been  a  judg- 
ment in  the  common-law  action  of  fraud  or  deceit.  Had  an  action  been 
brought  against  them  by  the  corporation  to  recover  damages  occasioned 
by  their  negligence,  it  would  also  be  an  action,  not  in  equity,  but  at 
law.  O'Brien  et  al.  v.  Fitzgerald,  6  App.  Div.  509,  39  N.  Y.  Supp. 
707;  Id.,  143  N.  Y.  377,  38  N.  E.  371;  Id.,  150  N.  Y.  672,  44  N.  E. 
1126 ;  Empire  State  Savings  Bank  v.  Beard,  151  N.  Y.  638,  45  N.  E. 
1131 ;  Dykman  v.  Keeney,  154  N.  Y.  483,  48  N.  E.  894 ;  Marsh  v. 
Kaye,  168  N.  Y.  196,  61  N.  E.  177.  But,  whether  such  an  action  is  in 
law  or  in  equity,  it  is  well  settled  in  this  state  that  a  judgment  for  dam- 
ages for  fraud  cannot  be  upheld  by  proof  of  negligence,  viz.,  that  the 
defendants  as  directors  of  a  corporation  shut  their  eyes  when  buying 
property  of  an  officer  of  the  corporation  and  thereby  exhibited  reckless- 
ness or  want  of  care.  It  follows  that  the  finding  of  negligence,  if 
made  by  this  court,  will  not  aid  the  judgment  appealed  from.  In 
Lyon  V.  James,  97  App.  Div.  385,  90  N.  Y.  Supp.  28;  affirmed  181 
N.  Y.  612,  73  N.  E.  1126,  this  court  expressly  held  that  in  an  action 
to  recover  damages  for  fraud  against  the  directors  of  a  corporation 
the  plaintiff  could  not  succeed,  except  as  to  those  defendants  who  had 
been  guilty  of  actual  and  intentional  fraud ;  and  that  it  was  not  sufficient 
for  the  plaintiff  to  establish  that  the  defendants  were  guilty  of  a  reck- 
lessness of  conduct  which  might  amount  to  a  fraud  in  law,  but  which 
did  not  constitute  actual,  knowing,  and  intentional  fraud. 

In  this  connection  the  language  of  Chief  Judge  Andrews,  in  Kountze 
V.  Kennedy,  147  N.  Y.  124,  128,  129,  41  N.  E.  414,  29  L.  R.  A.  360, 
49  Am.  St.  Rep.  651,  seems  peculiarly  applicable: 

•*The  principle  stated  by  Croke,  J.  (3  Bui.  95),  In  respect  to  actions  for  dam- 
ages for  deceit,  that  'fraud  without  damage,  or  damage  with  fraud,  gi^es  no 
cause  of  action,  but  when  these  two  concur  an  action  lies,*  has  ever  since  been 
recognized  .as  the  true  rule  governing  the  subject  The  cases  are  numerous. 
The  principle  has  been  obscured  by  the  use  by  judges  of  the  phrase  'legal 
fraud,*  which  has  sometimes  been  interpreted  as  meaning  fraud  by  construc- 
tion, and  as  Indicating  that  something  less  than  actual  fraud  may  sustain 
an  action  for  deceit.  The  gravamen  of  the  action  is  actual  fraud,  and  nothing 
less  will  sustain  it.  ♦  ♦  ♦  Mlsjudgment,  however  gross,  or  want  of  cau- 
tion, however  marked,  is  not  fraud.  Intentional  fraud,  as  distinguished  from 
a  mere  breach  of  duty  or  the  omission  to  use  due  care,  is  an  essential  factor 
in  an  action  for  deceit.  The  man  who  intentionally  deceives  another  to  his 
injury  should  be  legally  responsible  for  the  consequences.  But  if,  through 
inattention,  want  of  judgment,  reliance  upon  information  which  a  wiser  man 
might  not  credit,  or  misconception  of  the  facts  or  of  his  moral  obligation  to 
inquire,  he  makes  a  representation  designed  to  influence  the  conduct  of  an- 
other, and  upon  which  the  other  acts  to  his  prejudice,  yet,  if  the  misrepresenta- 
tion was  honestly  made,  believing  it  to  be  true,  whatever  other  liability  he  may 
incur,  he  cannot  be  made  liable  in  an  action  for  deceit  •  •  ♦  While  the 
common-law  action  of  deceit  furnishes  a  remedy  for  fraud  which  ought  to  be 
preserved,  we  think  it  should  be  kept  within  its  ancient  limits,  and  should 
not  by  construction  be  extended  to  embrace  dealings  which,  however  unfortu- 
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nate  they  may  have  proved  to  one  of  the  parties,  were  not  induced  by  actual 
intentional  fraud  on  the  part  of  the  other." 

I  think,  also,  that  it  was  error  in  the  learned  trial  court  to  hold  on 
the  rehearing  that  the  burden  of  proving  the  fraud  alleged  in  the  com- 
plaint was  not  upon  the  plaintiff,  but  that,  on  the  contrary,  the  burden 
rested  upon  the  defendant  directors  to  show  the  absence  of  fraud. 
Whatever  may  be  the  rule  as  to  a  director  selling  to  the  company  prop- 
erty of  his  own,  it  cannot  be  that  as  to  the  other  directors  a  presumption 
of  fraud  will  arise  from  the  mere  fact  that  they  have  voted  to  make 
a  purchase  of  property  at  a  somewhat  higher  price  than  its  actual  value. 

The  judgment  should  be  reversed  on  reargument,  and  a  new  trial 
granted. 

Judgment  reversed  on  reargument,  and  a  new  trial  granted;  costs  to  abide 
the  final  award  of  costs.    All  concur. 


POLHBMUS  T.  POLHEMUS  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,^1906.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elsa  C.  Polhemus  against  Horace  G.  Polhemus  and  others. 
From  an  adverse  judgment,  defendants  appeal.     Dismissed. 

Argued  before  HIRSCHBERG,  ?•  J.,  and  WOODWARD,  JENKS, 
EICH,  and  MILLER,  JJ. 

PER  CURIAM.  Appeal  dismissed,  without  costs.  See  Polhemus  v. 
Polhemus  (decided  herewith)  100  N.  Y.  Supp.  263. 


SEYMOUR  y.  WARREN  et  al. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    July  24,  1906.) 

1.  CoNTBAOTS— Renunciation— Action  fob  Bbeach. 

^Vhere  one  party  to  a  contract  renounces  It  before  time  for  perform- 
ance, the  other  party  may  then  sue  for  a  breach. 

[Ed.  Note.— For  cases  in  point,  see  vol.  11,  Cent.  Dig.  Contracts,  §§ 
1279,  1510,  1587.1 

2.  Same— Rescission— What  Constitutes. 

Defendants  agreed  with  plaintiff  to  take  charge  of  her  premises,  to 
preserve  them,  and  to  pay  all  expenses  until  a  certain  time,  defendants  to 
have  the  rentals  and  pay  plaintiff  a  speciiied  sum  per  month.  Held  that, 
defendants  having  broken  the  contract,  the  act  of  plaintiff  in  taking  pos- 
session did  not  amount  to  a  rescission. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Cornelia  Seymour  against  Walter  H.  Warren  and  another. 
From  a  judgment  in  favor  of  defendants,  and  from  an  order  denying 
a  new  trial  (93  N.  Y.  Supp.  651),  plaintiff  appeals.     Reversed. 

Argued  before  JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

Edmund  L.  Mooney  and  Frederick  A.  Card,  for  appellant. 
James  J.  Allen,  for  respondents. 
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JENKS,  J.  This  action  was  begun  on  February  28,  1899,  for  dam- 
ages for  breach  of  a  contract  made  March  26, 1897,  whereby  defendants 
agreed  with  plaintiflf  to  take  entire  charge  of  certain  premises  owned  by 
plaintiflF,  to  preserve  them,  and  to  pay  all  expenses  until  May  1,  1900,. 
the  rentals  thereof  to  be  received  by  the  defendants  to  their  own  use,, 
and  in  consideration  thereof  to  pay  the  plaintiff  $75  a  month,  beginnings 
May  1,  1897.  The  case  was  decided  upon  the  following  proposition 
of  tlie  learned  trial  court : 

"By  taking  the  property  away  from  the  defendants  and  into  her  own  charge 
the  plaintiff  rescinded  the  contract  and  thereby  lost  her  right  of  action  for 
damages  for  the  breach  by  the  defendants." 

The  case  of  the  plaintiff  is  that  the  defendants  broke  the  contract,  and 
thereupon,  upon  notice  to  the  defendants  that  she  considered  that  they 
had  repudiated  the  contract,  she  took  such  possession  and  rented  the 
premises.  If  the  defendants  renounced  the  contract,  the  plaintiff  could 
act  upon  the  assumption  of  a  breach  before  the  time  for  performance 
(Bernstein  v.  Meech,  130  N.  Y.  364:-358,  29  N.  E.  265 ;  Windmuller 
V.  Pope,  107  N.  Y.  674,  14  N.  E.  436),  and  she  could  thereupon  sue 
upon  the  breach  (Howard  v.  Daly,  61  N.  Y.  362-376,  19  Am.  Rep. 
285).  I  am  of  opinion  that  a  rescission  was  not  necessarily  established 
by  the  act  of  the  plaintiff  in  taking  over  the  premises,  provided  there 
was  a  breach  of  the  contract  by  the  defendants.  So  far  as  her  obliga- 
tions to  the  defendants  were  concerned,  it  was  indeed  her  "duty  tc> 
mitigate  the  damages  as  much  as  she  could."  See  Kidd  v.  McCormick, 
63  N.  Y.  391-399;  Allen  v.  McConihe,  124  N.  Y.  342,  26  N.  E.  812; 
Johnson  v.  Meeker,  96  N.  Y;  93,  48  Am.  Rep.  609. 

Inasmuch  as  the  court  disposed  of  the  case  upon  the  view  that  the  act 
of  the  plaintiff  in  any  event  was  a  rescission,  I  think  that  the  judgment 
and  order  must  be  reversed,  and  a  new  trial  must  be  granted;  costs 
to  abide  the  final  award  of  costs.    All  concur. 


MAGTDA  v.  WIESEN  et  al. 
(Supreme  Ck)nrt,  Appellate  Division,  Second  Department    July  24,  1906.) 

Master  and  Servant— Wages— Enforced  Idleness. 

Where  defendants  engaged  absolutely  to  pay  plaintiff  a  certain  som  per 
week  for  a  given  period,  they  were  liable  for  the  entire  amount,  although 
four  weeks  of  such  time,  owing  to  a  fire,  he  did  not  work,  but  was  ready 
at  all  times  to  do  so. 

[Ed.  Nota — ^For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, §  62.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Aaron  Magida  against  Morris  Wiesen  and  another.  From 
a  judgment  for  defendants,  plaintiflf  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  WOODWARD,  JENKS,  MILLER,  and  GAY- 
NOR,  JJ. 
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Isaac  Allen  (Samuel  Weinstein,  on  the  brief),  for  appellant 
Samuel  J.  Goldsmith,  for  respondents. 

MILLER,  J.  The  plaintiff  presents  two  causes  of  action — one  on 
a  contract  of  employment  entered  into  February  4, 1906,  and  by  its  terms 
terminating  September  4, 1905,  for  four  weeks'  wages  at  $36  per  week ; 
the  other  for  a  wrongful  discharge  in  violation  of  a  contract  of  employ- 
ment for  one  year,  entered  into  on  the  25th  day  of  July,  1905. 

As  to  the  second  cause  of  action  the  evidence  presents  a  question  of 
feet  whether  the  discharge  was  justified  by  the  conduct  of  the  plaintiff, 
and  with  the  determination  of  that  question  we  are  not  disposed  to  inter- 
fere; but  it  seems  clear  that  the  undisputed  evidence  respecting  the  first 
cause  of  action  required  a  judgment  for  the  plaintiff.  It  appeared  that 
on  the  26th  day  of  June  the  building  in  which  the  plaintiflf  was  employed 
burned.  The  defendants  did  not  resume  work  until  the  25th  of  July, 
at  which  time  the  new  contract  of  employment  for  a  year  was  entered 
into.  There  is  no  evidence,  however,  that  the  plaintiff's  right  to  wages 
for  the  four  weeks  intervening  had  been  waived  by  any  express  agree- 
ment between  the  parties,  and  the  fire  furnished  no  excuse  for  the  de- 
fendants' failure  to  pay  the  sum  stipulated.  The  plaintiff  was  employed 
as  a  designer  and  cutter,  but  there  was  no  evidence  that  the  labor  was 
to  be  performed  at  any  particular  place  or  in  any  particular  building. 
The  defendants  engaged  absolutely  to  pay  the  plaintiff  the  sum  of  $35 
per  week  for  a  given  period.  It  is  undisputed  that  the  plaintiff  was  at 
all  times  ready  to  perform  the  services  for  which  he  was  employed. 
If  the  defendants  desired  to  protect  themselves  from  the  result  of  acci- 
dents, they  should  have  so  stipulated  in  their  contract.  Harmony  v. 
Bingham,  12  N.  Y.  99,  62  Am.  Dec.  142. 

Upon  this  state  of  the  proof  we  think  it  clear  that  the  plaintiff  was 
entitled  to  a  judgment  for  the  four  weeks'  wages  at  $36  per  week,  and 
for  this  reason  die  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event.    All  concur. 


Mcdonald  t.  simpson-crawford  co. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 
X  Masteb  akd  Sebyant^Fellow  Sebyant— Assistaivt  Supebintendbnt  and 

SALXSWOaCAN. 

An  aMistant  Buperintendent  of  a  retail  store  Is  a  fellow  servant  of  a 
saleswoman. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant %%  427~44ai 
2L  Same— Relation  of  Pabties  Ajtteb  Wobkino  Hours. 

A  saleswoman  in  a  retail  store,  wbile  being  carried  in  an  elcYator  after 
working  hours  to  a  top  floor  to  get  her  street  clothes,  is  still  in  the  employ 
of  the  company,  and  the  relation  of  passenger  and  carrier  does  not  exist 

[Ed.  Note. — ^For  cases  in  point  see  ¥X>1.  34,  Cent  Dig.  Master  and  SerY- 
ant  U  150-156.] 

Appeal  from  Trial  Term,  Kings  County. 
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Action  by  Kate  McDonald  against  the  Simpson-Crawford  Company, 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, and  GAYNOR,  JJ. 

Geo.  Gordon  Battle,  for  appellant. 
William  F.  Hagarty,  for  respondent. 

GAYNOR,  J.  The  defendant  kept  a  large  retail  dry  goods  store,  and 
employed'  the  plaintiff  as  a  saleswoman.  The  employes  used  the  ele- 
vators in  the  morning  on  arriving  at  work  to  go  to  the  top  floor  and 
leave  their  street  clothes  in  a  room  provided  for  that  use  by  the  defend- 
ant, and  to  go  there  and  get  the  same  after  the  close  of  the  day's  work. 
The  plaintiff  was  hurt  by  the  fall  of  the  elevator  in  which  she  was  being 
carried  up  with  others  to  get  her  clothes  after  the  closing  hour.  The 
accident  was  caused  by  allowing  too  many  in  the  elevator.  There  was 
a  sign  up  limiting  the  number  to  be  carried,  but  an  assistant  superin- 
tendent of  the  store  (so  the  evidence  was)  told  the  plaintiff  to  go  into  the 
elevator  after  the  limited  number  had  gone  in.  His  negligence  was 
that  of  a  fellow  servant.  The  contention  that  the  plaintiff  was  not  in 
the  employ  of  the  defendant  at  the  time  of  the  accident,  it  occurring 
after  actual  working  hours,  and  that  the  defendant  therefore  bore  to 
her  only  the  relation  of  carrier,  is  without  foundation.  Her  dressing 
and  undressing  was  a  necessary  incident  of  her  employment,  and  the 
time  thereof  was  of  the  time  of  her  employment.  Boldt  v.  N.  Y.  C.  R, 
Co.,  18  N.  Y.  432;  Vick  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  95  N.  Y.  267, 
47  Am.  Rep.  36 ;  Ross  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  6  Hun,  488 ;  affirmed 
74  N.  Y.  617;  Gillshannon  v.  Stony  Brook  R.  Co.,  10  Cush.  (Mass.) 
228.  The  case  of  Pendergast  v.  Union  R.  Co.,  10  App.  Div.  208,  41 
N.  Y.  Supp.  927,  is  not  in  point.  There  the  plaintiff,  as  servant,  was 
entitled  to  recover  for  the  negligence  of  the  master ;  for  the  breach  of 
a  duty  which  it  owed  to  its  servants  as  well  as  to  its  passengers.  Nor  is 
the  case  of  West  v.  N.  Y.  C.  R.  Co.,  65  App.  Div.  464,  67  N.  Y.  Supp. 
104,  in  point. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  had. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concur. 


SANFORD  DAIRY  CO.  y.  SANFORD. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department    July  24,  1906.) 

Injunction— Sale  of  Good  Wili>-Bbeach  of  Conditions. 

A  partnership  agreement  stipulated  that,  on  retirement  of  any  partner 
on  a  dissolution  of  the  partnership,  he  should  not  thereafter  carry  on 
the  same  kind  of  business,  so  as  to  interfere  with,  draw  any  customers 
from,  or  in  any  way  hurt  or  damage  the  business  established  and  carried 
on  by  the  firm.  Held,  in  an  action  to  restrain  breach  of  such  agreement,  that 
because  of  the  indefinite  character  of  the  same  it  would  be  enforced  only 
Ko  far  as  to  prevent  defendant,  a  retiring  partner,  from  soliciting  cus- 
tomers of  plaintiff,  assignee  of  the  partner  retaining  the  business,  directly 
or  Indirectly,  whether  such  customers  were  the  old  customers  of  the  firm. 
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or  those  who  had  become  castomers  of  plaintiff  after  the  dissolution  of  the 
partnership. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  27,  Cent  Dig.  Injunction*  H 
121, 112.] 

Appeal  from  Special  Term,  Orange  County. 

Action  by  the  Sanford  Dairy  Company  against  Milton  L.  Sanford. 
From  an  interlocutory  judgment  for  plaintiff,  defendant  appeals.  Modi- 
fied and  affirmed. 

See  81  N.  Y.  Supp.  563. 

The  defendant  and  Plerson  B.  Sanford  were  copartners  carrying  on  busi- 
ness as  dealers  in  milk  and  other  dairy  products.  Their  partnership  agree- 
ment contained  a  provision  that  **upon  the  retirement  of  any  partner  upon 
the  dissolution  of  said  copartnership  by  reason  of  the  expiration  of  its  term 
or  otherwise,  he  shall  not  thereafter  carry  on  the  same  kind  of  business  In 
such  manner  as  to  interfere  with,  draw  any  customers  from,  be  In  opposition 
to,  or  In  any  way  hurt  or  damage  the  business  already  established  and  car- 
ried on  by  said  firm." 

In  an  action  brought  by  the  defendant  for  that  purpose  the  said  partnership 
was  dissolved,  and  all  of  the  assets  thereof  sold  by  a  receiver,  "including  the 
Rood  will  of  the  said  business  theretofore  conducted  by  the  said  copartnership, 
together  with  the  right  to  enforce  any  and  all  covenants  and  agreements  lu 
said  copartnership  agreement  contained"  (1.  e.  the  partnership  agreement  of  the 
said  partnership). 

The  said  copartner  Plerson  E.  Sanford  became  the  purchaser  of  all  thereof 
at  the  sale,  and  he  afterwards  transferred  the  same  to  the  plaintiff,  a  corpora- 
tion, including  the  right  to  enforce  the  said  covenant,  and  became  a  stockholder 
and  officer  of  the  plaintiff. 

other  facts  are  in  the  opinion. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
LER, and  GAYNOR,  JJ. 

Henry  Bacon,  for  appellant. 
Edwin  S.  Merrill,  for  respondent. 

GAYNOR,  J.  The  defendant  was  not  precluded  by  the  partnership 
agreement  from  carrying  on  the  same  kind  of  business,  nor  restricted 
or  excluded  therein  in  respect  of  territory,  on  retiring  from  the  partner- 
ship business.  The  agreement  is  only  not  to  carry  on  such  business 
"in  such  manner  as  to  interfere  with,  draw  any  customers  from,  be  in 
opposition  to,  or  in  any  way  hurt  or  damage  the  business  already  es- 
tabhshed  and  carried  on  by  said  firm."  A  controversy  can  arise  under 
this  in  respect  of  numberless  acts,  business  methods  and  policies  of  the 
defendant  in  his  new  business  in  respect  of  whether  they  violate  the 
agreement.  How  is  it  to  be  determined  whether  they  "interfere  with, 
draw  any  customers  from,  be  in  opposition  to,  or  in  any  way  hurt  or 
damage  the  business"  of  the  plaintiff  ?  Many  or  most  cases  of  alleged 
violation  would  involve  the  consideration  of  the  question  whether  they 
in  fact  amounted  to  carrying  on  the  business  in  a  way  to  affect  the 
plaintiff's  business  within  the  general  prohibition  of  the  agreement. 
Courts  of  equity,  will  not  take  upon  themselves  the  burden  of  inter- 
preting and  enforcing  an  agreement  as  unprecise,  as  infinite  in  its  details 
and  ramifications,  as  obscure  as  this.  Parties  have  no  right  to  cast 
such  a  burden  on  courts  of  equity;  on  the  contrary,  it  is  for  them  to 
make  such  an  agreement  specific.     It  was  for  the  parties  in  this  in- 
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Stance  to  have  specified  the  things  which  would  interfere  with,  hurt,  be 
in  opposition  to,  or  draw  away  the  customers  of  the  business.  Caswell 
V.  Gibbs,  33  Mich.  331;  High  on  Inj.  §  1178;  Stokes  v.  Stokes,  148  N. 
Y.  708, 43  N.  E.  211. 

This  agreement  should  be  enforced  only  in  the  respect  in  which  it  is 
not  open  to  doubt.  Beyond  doubt  it  prevents  the  defendant  from 
soliciting  the  plaintiff's  customers,  directly  or  indirectly,  for  himself,  the 
plaintiff,  or  any  one  else,  and  in  this  respect  only  should  it  be  enforced. 
The  trial  court  has  found  that  he  did  this  in  respect  of  five  customers. 
The  interlocutory  judgment  should  have  been  restricted  to  that  way  of 
violating  the  agreement,  and  empowered  the  referee  to  take  evidence 
of  the  damage  done  in  the  five  cases,  and  like  cases,  and  no  other  evi- 
dence. 

The  agreement  includes  not  only  the  old  customers  of  the  partnership, 
but  all  who  have  since  become  customers  of  the  plaintiflf's  business,  it 
contemplated  a  chan^ng  and  growing  business. 

The  interlocutory  judgment  should  be  modified  as  above,  and  as  thus 
modified  affirmed  widiout  costs.    All  concur. 


(50  Misc.  Rep.  40.) 

liASON  V.  BOARD  OF  TRUSTEES  OF  NEW  YORK  STATE  HOSPITAL 
FOR  TREATMENT  OF  INCIPIENT  PULMONARY  TUBER- 
CULOSIS et  aL 

(Supreme  Ooiirt»  Special  Term,  Albany  County.    March,  1900.) 

1.  Mechanics'  Liens— Bntobceubnt  Against  State. 

Laws  1897,  p.  517,  c.  418,  S  5,  as  amended  by  Laws  1902,  p.  74,  c  37, 
gives  a  Hen  on  the  fnnds  In  the  hands  of  the  state  appropriated  for  a 
public  Improvement  on  performance  of  the  work  with  reference  to  which 
the  Improvement  has  been  made.  Held,  that  there  are  no  provisions  In 
the  Code  of  Civil  Procedure  for  the  enforcement  of  the  Hens  given  by 
such  statates. 

2.  Same. 

Where,  In  an  action  to  foreclose  a  Hen  acquired  for  the  amount  due  for 
materials  and  labor  furnished  to  contractors  employed  In  the  erection  of  a 
state  hospital,  the  state  is  made  a  party  defendant,  Its  demurrer  on  the 
ground  that  It  appears  on  the  face  thereof  that  the  court  has  no  juris- 
diction of  defendant  will  be  sustained. 

Action  by  Arthur  P.  Mason  against  the  Board  of  Trustees  of  the 
New  York  State  Hospital  for  the  Treatment  of  Incipient  Pulmonary 
Tuberculosis  and  others.  The  state  demurred  to  the  complaint.  De- 
murrer sustained. 

Lynn  Bros.,  for  plaintiff. 

Fowler,  Crouch  &  Vann,  for  defendant  Fowler,  as  receiver. 
Levy  &  Barrett,  for  defendant  McGuire  &  Co. 
H.  P.  Coates,  for  defendant  W.  Edgar  Trombley  and  others. 
Julius  M.  Mayer,  Atty.  Gen.  (James  G.  Graham,  Deputy  Atty.  Gen.), 
for  defendant  State  of  New  York. 

FITTS,  J.  This  action  was  brought  to  foreclose  a  lien  for  the 
amount  due  under  a  contract  for  a  public  improvement  for  materials 


Digitized  by 


Google 


Sup.    Ct.)  MASON  V.  BOARD  OP  TRUSTEES.  273 

and  labor  furnished  by  the  plaintiff  to  the  defendants  the  E.  H.  Den- 
niston  Company,  who  were  contractors  employed  in  the  erection  of  a 
hospital  for  the  defendant  the  Trustees  of  the  New  York  State  Hospi- 
tal for  the  Treatment  of  Incipient  Pulmonary  Tuberculosis,  at  Ray 
Brook,  in  the  county  of  Essex  in  this  state.  By  the  provisions  of 
chapter  416,  p.  961,  of  the  Laws  of  1900,  the  defendant  the  Board  of 
Trustees  of  the  New  York  State  Hospital  for  the  Treatment  of  Incip- 
ient Pulmonary  Tuberculosis  was  created  a  body  corporate,  the  object 
of  the  enactment  being  the  establishment  and  maintenance  by  the  state 
of  a  hospital  in  the  Adirondacks  for  the  treatment  of  incipient  pulmo- 
nary tuberculosis.  By  the  provisons  of  that  act  the  board  of  trustees 
was  authorized  to  purchase  land  and  to  erect  buildings  thereon  for  the 
purposes  contemplated  by  that  act,  and  was  given  power  to  make  and 
award  contracts  for  the  erection  of  said  buildings  and  equipment  of  the 
same.  By  the  act  in  question  the  sum  of  $50,000  was  appropriated  for 
the  purchase  of  a  site,  and  the  erection  and  equipment  of  the  buildings 
rendered  necessary  by  its  provisions;  and  the  Treasurer  of  the  state 
was  authorized,  on  the  warrant  of  the  Comptroller  and  the  certificate  of 
the  state  architect,  to  pay  to  the  treasurer  of  the  trustees  of  said  hospital 
the  above-named  sum  in  such  amounts  as  might  from  time  to  time  in 
their  judgment  be  necessary.  Pursuant  to  the  power  conferred  by  said 
act,  the  toard  of  trustees  entered  into  a  contract  with  the  E.  H.  Den- 
niston  Company  for  the  erection  of  certain  hospital  buildings  at  Ray 
Brook,  in  the  county  of  Essex  and  state  of  New  York,  and  the  same 
are  now  completed.  The  contractor  made  various  assignments  of 
amounts  to  become  due  to  it  under  the  contract,  and  there  were  also 
filed  with  the  State  Comptroller  and  state  architect  and  with  the  presi- 
dent and  treasurer  of  said  board  of  trustees  notices  of  liens  claimed  on 
behalf  of  the  plaintiff  and  others  against  the  funds  held  by  the  state  to 
the  credit  of  this  work,  or  to  the  credit  of  the  board  of  trustees.  The 
notice  of  lien  of  the  plaintiff  herein  was  filed  on  the  19th  day  of  May, 
1904,  at  which  time  certain  moneys  appropriated  to  the  board  of  trus- 
tees for  the  purpose  of  the  erection  of  the  buildings  was  in  the  hands  of 
the  State  Treasurer  or  board  of  trustees,  and  had  not  been  paid  out  for 
the  work  performed  under  the  contract  awarded  to  the  E.  H.  Dennis- 
ton  Company, 

Plaintiff  claims  that,  by  virtue  of  the  provisions  of  chapter  418,  p. 
614,  of  the  Laws  of  1897,  as  amended  by  chapter  37,  p.  74,  of  the 
Laws  of  1902,  he  has  acquired  a  lien  on  said  fund,  and  is  entitled  to  en- 
force it  against  the  state  and  against  said  fund  to  the  extent  of  any 
amount  that  may  be  found  due  to  him  for  labor  done  or  material  fur- 
nished under  the  contract  in  question. 

The  defendant  the  state  of  New  York  has  interposed  a  demurrer  to 
the  complaint,  on  the  ground  that  it  appears  on  the  face  thereof  that 
the  court  has  not  jurisdiction  of  the  person  of  said  defendant.  It  is 
the  contention  of  the  defendant  that  the  state  has  not  conferred  juris- 
diction on  the  court  to  enforce  a  Hen  against  the  fund  in  question.  The 
state,  being  sovereign,  can  be  sued  only  by  its  own  consent.  Sander  v. 
State  of  New  York,  182  N.  Y.  400,  75  N.  E.  234.  Under  the  lien  law 
as  originally  enacted  (chapter  418,  p.  514,  Laws  1897),  there  was  no 
100  N.Y.S.— 18 
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provision  of  law  by  which  a  lien  could  be  enforced  against  the  state  or 
upon  money  due  from  the  state  to  a  contractor.  Tice  v.  Atlantic  Con- 
struction Co.,  52  App.  Div,  284,  65  N.  Y.  Supp.  79.  In  that  case  the 
court  held  that  chapter  418,  p.  574,  of  the  Laws  of  1897,  which  was  ap- 
parently designed  to  permit  the  filing,  by  a  person  furnishing  labor  or 
materials  to  a  contractor  with  the  state,  of  a  lien  for  the  value  of  such 
labor  or  materials  against  moneys  of  the  state  applicable  to  the  con- 
tract, is  so  defectively  drawn  that  it  fails  to  accomplish  its  purpose ;  the 
provisions  for  the  filing  of  the  lien,  for  its  discharge,  and  for  its  en- 
forcement relating  solely  to  municipal  corporations. 

The  case  of  Tice  v.  Atlantic  Construction  Co.  was  decided  by  the 
First  Department  in  June,  1900.  Subsequently,  and  for  the  apparent 
purpose  of  curing  the  defects  then  existing  in  the  lien  law,  and  to  pro- 
vide for  the  acquiring  of  a  lien  upon  moneys  in  the  hands  of  the  state  ap- 
propriated for  public  improvements,  the  Legislature  amended  sections  6 
and  12  of  that  act.  Laws  1902,  p.  74,  c.  37.  As  so  amended,  section 
5  reads  as  follows : 

'*Sec.  5.  Liens  under  contracts  for  public  Improvements. — ^A  person  per- 
forming labor  for  or  furnishing  materials  to  a  contractor,  his  sub-contractor  or 
legal  representative,  for  tbo  construction  of  a  public  improvement  pursuant  to 
a  contract  by  such  contractor  with  the  state  or  a  municipal  corporation,  shall 
have  a  lien  for  the  principal  interest  of  the  value  or  agreed  price  of  such  labor 
or  materials  upon  the  moneys  of  the  state  or  of  such  corporation  applicable  to 
the  construction  of  such  improvement,  to  the  extent  of  tiie  amount  due  or  to 
become  due  on  such  contract,  upon  filing  a  notice  of  lien  as  prescribed  in  this 
article." 

So,  under  the  lien  law  as  now  amended,  it  is  possible  to  acquire, 
under  circumstances  warranting  the  same,  a  lien  upon  the  funds  in  the 
hands  of  the  state  appropriated  for  a  public  improvement,  upon  per- 
formance of  the  work  with  reference  to  which  the  appropriation  has 
been  made.  By  section  23  of  the  lien  law  (Laws  1897,  p.  525,  c.  418) 
the  method  and  manner  for  the  enforcing  of  the  lien  created  by  that 
act  are  regulated  and  prescribed  by  sections  3398  to  3419,  inclusive,  of 
the  Code  of  Civil  Procedure ;  the  sections  particularly  applicable  there- 
to being  sections  3400  and  3418. 

Section  3400  reads  as  follows: 

"Sec.  S400.  Enforcement  of  a  lien  under  contract  for  a  public  Improve- 
ment.—A  lien  for  labor  done  or  materials  furnished  for  a  public  improve- 
ment may  be  enforced  against  the  funds  of  the  municipal  corporation  for  which 
such  public  improvement  is  constructed,  to  the  extent  prescribed  In  article 
one  of  the  lien  law,  and  against  the  contractor  or  sub-contractor  liable  for 
the  debt,  by  a  civil  action,  in  the  same  court  and  in  the  same  manner  as  a 
mechanic's  lien  on  real  property." 

Section  3418  reads  as  follows : 

"Sec  841&  Judgments  in  actions  to  foreclose  liens  on  account  of  public 
improvements. — If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  im- 
provement, the  court  finds  that  the  lien  is  established,  it  shall  render  Judg- 
ment directing  the  municipal  corporation  to  pay  over  to  the  lienors  entitled 
thereto  for  work  done  or  material  furnished  for  such  public  improvement, 
and  in  such  order  of  priority  as  the  courts  may  determine,  to  the  ex- 
tent of  the  sums  found  due  the  lienors  from  the  contractors,  so  much  of 
the  funds  or  money  which  may  be  due  from  the  state  or  municipal  corpora- 
tion to  the  contractor,  as  will  satisfy  such  liens,  with  interest  and  costs,  not 
exceeding  the  amount  due  to  the  contractor." 
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After  the  decision  of  the  Appellate  Division  in  Tice  v.  Atlantic  Con- 
struction Co.,  above  referred  to,  while  the  Legislature  amended  the  lien 
law  permitting  the  acquiring  of  a  lien  under  the  circumstances  detailed 
in  the  complaint  herein,  it  did  not  amend  the  sections  of  the  Code  reg- 
ulating and  providing  for  its  enforcement. 

The  question  now  to  be  determined  is,  has  the  Supreme  Court  under 
these  circumstances  jurisdiction  over  the  sovereign,  the  state  of  New 
York?  The  lien  sought  to  be  enforced  in  this  action  was  acquired 
as  prescribed  by  law,  but  the  provisions  of  the  Code  of  Civil  Proce- 
dure, enacted  for  the  enforcement  of  liens"  relative  to  public  improve- 
ments, do  not  confer  upon  the  Supreme  Court  power  or  authority  to 
enforce  the  same  against  the  sovereign,  the  state  of  New  York.  The 
reasoning  of  Judge  Van  Brunt  in  stating  the  opinion  of  the  court  in 
Tice  V.  Atlantic  Construction  Co.  seems  to  be  particularly  applicable 
to  the  facts  in  this  case.  At  page  286  of  62  App.  Div.,  page  80  of 
65  N.  Y.  Supp.,  referring  to  the  provisions  of  the  Code  applicable  to 
the  enforcement  of  liens,  he  stated : 

"Then  the  Code  of  Civil  Procedure,  by  section  8400,  provides  that  a  lien  may 
be  enforced  against  the  funds  of  the  manlcipal  corporation  for  which  such 
public  Improvement  is  constructed  to  the  extent  prescribed  In  article  1  of  the 
lioi  law.  And  section  3418  provides  that,  in  an  action  to  enforce  a  lien  on 
account  of  a  public  Improvement,  the  court  shall  render  Judgment  directing 
the  municipal  corporation  to  pay  over  to  the  lienors  so  much  of  the  funds  or 
money  which  may  be  due  from  the  state  or  municipal  corporation  to  the  con- 
tractor as  will  satisfy  such  liens.  It  \b  clear  from  this  survey  of  the  enactment 
in  respect  to  Hens  against  funds  coming  from  the  state  that  there  are  no 
provisions  whatever  contained  in  the  law  which  authorize  any  proceedings  to 
which  the  state  can  be  made  a  party,  or  in  which  any  judgment  can  be 
entered  affecting  the  state.  The  vital  provisions  of  the  statute  are  expressly 
restricted  to  municipal  corporations,  and  throughout  the  act  It  Is  apparent  that 
moneys  due  from  such  corporations  only  are  to  be  reached.  Where  the  term 
'coriwratlon'  is  used,  it  cannot  possibly  have  any  applicability  to  the  state, 
because  the  state  is  not  a  corporation,  but  a  sovereign  which  creates  corpora- 
tions, and  by  whose  permission  alone  corporations  are  allowed  to  exist  It 
would  be  a  great  stretch  of  construction  for  the  court  to  bring  a  sovereign 
state  within  its  Jurlsidlction,  where  the  Legislature  has  only  conferred  the 
right  to  act  as  against  corporations." 

The  conclusion  reached  by  the  court  in  that  case  was  that  there  was 
no  provision  of  law  authorizing  the  foreclosure  of  liens  against  moneys 
due  from  the  state  to  the  contractor  for  public  improvements.  There- 
fore, I  am  constrained  to  hold,  upon  the  authority  of  Tice  v.  Atlantic 
Construction  Co.,  above  cited,  that  this  court  has  not  jurisdiction  in 
this  action  of  tfic  defendant  the  state  of  New  York. 

The  demurrer  is  therefore  sustained,  with  costs. 

Demurrer  sastainedt  with  costa. 
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KRAMER  y.  BROOKLYN  HEIGHTS  R.  CO. 
(Supreme  Ck>iirt,  Appellate  DiTision,  Second  Department    July  24,  1906.) 

OABaiEB&— INJXTSY  TO  PA88ENaBB--QUESnON  FOB  JUBY. 

One  suing  for  injuries  received  while  standing  on  the  running  board  of 
a  street  car,  who  did  not  prove  that  the  car  was  stopped  by  the  conductor 
for  him  to  get  on  it,  or  that  after  he  had  boarded  the  car  he  was  seen  by 
the  conductor  and  suffered  to  remain  there,  or  tliat  his  fare  was  demanded 
or  accepted  while  in  that  position,  failed  to  make  out  a  case  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  voL  9,  Cent  Dig.  Carriers,  (S  1318- 
1324.] 

Gaynor  and  Hooker,  JJ.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  William  Kramer  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  GAYNOR,  JJ. 

Charles  M.  Stafford,  for  appellant 
H.  F.  Ives,  for  respondent 

JENKS,  J.  The  plaintiff  complains  that,  when  standing  on  the  run- 
ning board  of  an  open  electric  car  moved  by  the  defendant,  he  was  swept 
off  by  a  plank  which  projected  four  inches  over  the  running  board  from 
a  fence  around  a  work  in  the  street  He  did  not  prove  that  the  car  was 
stopped  by  the  conductor  for  him  to  get  on  it,  or  that  after  he  had 
boarded  the  car,  when  there  was  only  room  for  him  on  the  running 
board  and  he  stood  on  the  running  board,  he  was  seen  by  the  conductor 
and  suffered  to  remain  there,  or  that  his  fare  was  demanded  or  ac- 
cepted from  him  while  in  that  position.  It  is  obvious  that  if  he  had 
not  been  on  the  running  board  he  would  have  suffered  no  injury.  Be- 
fore he  could  hold  the  defendant  as  a  common  carrier  he  was  bound  to 
show  that  he  was  invited  to  ride  as  a  passenger  on  the  running  board 
of  the  car.  Non  constat  but  that  the  defendant  would  have  refused 
to  transport  him  while  in  that  place  and  so  to  extend  to  him  the  assur- 
ance that  it  was  "a  suitable  safe  place"  for  him  as  a  passenger.  I  think, 
therefore,  that  the  plaintiff  failed  to  make  out  a  case.  Clark  v.  Eighth 
Avenue  R.  R.  Co.,  36  N.  Y.  136,  93  Am.  Dec.  496.  If  the  plaintiff  had 
established  his  status  as  a  passenger  on  the  running  board,  I  am  not 
prepared  to  say  that  he  did  not  upon  his  part  make  out  a  case  for  the 
jury. 

The  judgment  is  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  and  WOODWARD,  J.,  concur, 

GAYNOR,  J.  (dissenting).  The  plaintiff  got  on  an  open  car  of  the 
defendant's  Third  Avenue  electric  street  railroad  in  Brooklyn  at  the 
comer  of  Tenth  street  and  Third  avenue,  which  is  about  a  mile  from  the 
place  on  Flatbush  avenue  where  the  accident  happened.  The  car  was 
so  crowded  that  he  was  unable  to  get  inside,  and  he  had  to  stay  on  the 
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running  board  or  get  off.  There  were  already  six  or  eight  riding  on  the 
running  board  when  he  got  on,  and  several  more  got  on  and  rode  there 
afterwards  before  the  accident  happened. 

On  Flatbush  avenue  the  street  under  the  track  was  being  excavated, 
and  there  was  a  temporary  fence  alongside  the  car  track.  A  misplaced 
board  or  plank  projected  out  from  the  fence  to  and  over  the  running 
board  of  the  car,  and  caught  the  plaintiff  and  most  of  the  others  on  the 
running  board  on  the  legs  and  swept  them  off. 

The  motion  for  a  nonsuit  was  made  solely  on  the  ground  that  there 
was  no  negligence  by  the  defendant.  It  was  granted  on  that  ground, 
and  also  on  the  ground  that  the  plaintiff  was  guilty  of  negligence  which 
caused  the  accident. 

There  can  be  no  doubt  that  it  was  a  question  of  fact  and  not  of  law 
whether  the  motorman  was  careless  in  not  seeing  the  obstruction,  and 
the  plaintiff  was  certainly  not  negligent  as  a  matter  of  law  in  not  seeing 
it;  but  the  opinion  for  affirmance  is  now  put  on  the  new  ground  that 
there  was  no  evidence  that  the  plaintiff  was  accepted  as  a  passenger, 
this  being  put  on  the  ground  that  it  does  not  appear  whether  the  car 
stopped  to  let  the  plaintiff  on,  or  whether  he  paid  his  fare,  or  whether 
the  conductor  saw  him  on  the  running  board.  No  such  question  was 
made  on  the  trial  by  the  defendant,  and  we  therefore  have  no  right  to 
consider  it.  And  how  could  the  defendant  raise  such  a  question  ?  The 
plaintiff  had  been  riding  on  the  running  board  for  a  mile  with  six  or 
eight  others  who  were  already  there  when  he  got  on,  and  several  others 
who  got  on  afterwards,  because  the  car  was  so  full  that  they  could  not 
get  inside.  Surely  this  was  evidence  enough  that  the  conductor  saw 
3iem  and  acquiesced  in  their  riding  there  as  passengers  instead  of  get- 
ting off,  which  was  their  only  alternative.  That  they  got  on  one  after 
another  along  the  line,  and  the  length  of  time  they  were  there,  was 
evidence  that  they  were  taken  on,  or  that  the  defendant  acquiesced  in 
their  getting  on,  or  in  their  remaining  on;  and  if  the  defendant  had 
claimed  on  the  trial,  by  the  motion  for  a  nonsuit  or  before,  that  they 
were  not  passengers  but  only  intruders,  the  plaintiff  could  have  proved 
other  facts  if  necessary,  i.  e.,  that  the  car  stopped  to  take  him  on,  or  that 
he  paid  his  fare  on  the  running  board,  or  the  like.  But  whether  the 
plaintiff's  fare  had  been  collected  is  not  a  controlling  question,  nor 
whether  he  got  on  the  car  while  it  was  moving.  Counsel  for  passengers 
injured  while  being  carried  along  do  not  make  formal  proof  of  payment 
of  fare,  or  that  the  car  stopped  to  take  them  on,  unless  it  be  disputed 
that  the  plaintiff  was  a  passenger. 

It  is  true  that  it  is  stated  in  the  opinion  in  Clark  v.  Eighth  Ave. 
R.  Co.,  36  N.  Y.  135,  93  Am.  Dec.  495,  that  the  plaintiff  gave  evidence 
that  the  car  was  stopped  to  let  him  on,  and  that  his  fare  was  collected ; 
but  that  is  by  no  means  holding  that  that  precise  evidence  was  or  is  al- 
ways essential.  Much  bad  law  has  been  asserted  by  drawing  such  con- 
verse conclusions.  Any  evidence  from  which  the  fact  can  be  found  that 
the  plaintiff  was  received  or  allowed  to  be  on  the  car  as  a  passenger 
suffices,  and  here  the  evidence  was  by  no  means  scant.  Neither  the  trial 
judge  nor  the  counsel  for  the  defendant  thought  of  questioning  it. 

Nothing  was  done  to  make  up  this  case  on  appeal  in  the  form  required 
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by  the  rule;  on  the  contrary,  the  justice  simply  ordered  the  steno- 
grapher's minutes  filed  for  the  case.  This  practice  should  be  discon- 
tinued. The  evidence  should  be  reduced  to  a  strict  narrative,  and  the 
exceptions  stated  in  due  form,  as  the  rule  requires  and  as  becomes  a 
learned  profession  and  as  is  due  to  this  court 
The  judgment  should  be  reversed. 

HOOKER,  J.,  concurs. 


WALSH  V.  TONKBRS  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  D^artment    July  24,  1906.) 

1.  Gabbiebs— Cask  as  to  Passengebs— Instbuotions. 

In  an  action  against  a  street  railway  for  injuries  received  by  a  sudden 
reversing  of  the  car  as  it  was  about  to  cross  the  trades  of  a  steam  railroad, 
an  instruction  that  In  crossing  the  tracks  of  a  steam  railroad  the  law  re- 
quired the  conductor  and  motorman  to  exercise  the  highest  degree  of  care 
and  prudence,  though  unnecessary,  was  not  erroneous. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  9,  Cent  Dig.  Carriers,  f  1S27.] 

2.  Appeal— Neoessitt  of  Exceptions— Instbuotions. 

An  objection  on  appeal  to  a  charge  that,  If  plaintiff  in  the  emergency 
acted  on  her  best  judgment,  she  was  not  guilty  of  contributory  negligence, 
on  the  ground  that  her  judgment,  instead  of  the  Judgment  of  a  person  of 
ordinary  prudence,  was  made  the  test,  will  not  be  considered;  no  ex- 
ception having  been  made  raising  such  question. 
S.  Tbiait-Ebbob  Cubed  bt  Otheb  Instbuotions. 

Wiiere  the  court  charged  in  one  place  that,  if  the  employee  of  defend- 
ant were  negligent,  the  verdict  must  be  for  plaintiff,  but  the  charge  after- 
wards made  that  depend  on  the  contributory  negligence  of  plaintiff,  the 
jury  were  not  misled. 

[Ed.  Note.~For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trial,  718.] 

Appeal  from  City  Court  of  Yonkers. 

Action  by  Mary  Walsh  against  the  Yonkers  Railroad  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a 
ntw  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
LER, and  GAYNOR,  JJ. 

Edward  D.  O'Brien,  for  appellant 

John  P.  Brennan,  for  respondent. 

GAYNOR,  J.  The  plaintiff  with  others  was  standing  on  the  front 
platform  of  the  defendant's  electric  street  car  owing  to  the  crowded  con- 
dition of  the  car.  As  it  approached  the  crossing  of  a  steam  railroad,  the 
conductor  went  ahead  to  see  if  a  train  was  approaching,  and  beckoned 
the  motorman  to  come  on.  He  did  so,  but  as  the  fender  of  his  car 
reached  the  first  rail  of  the  steam  railroad  a  train  approached,  the  whistle 
blowing.  The  motorman  reversed  his  car  and  it  jumped  back  (as  it  is 
described  by  witnesses),  barely  avoiding  a  collision.  The  plaintiff 
claims  that  the  violence  of  the  reverse  motion  threw  her  off;  there  was 
some  testimony  that  in  the  terror  of  the  moment  she  like  others  on  the 
front  platform  jumped  off. 
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There  is  an  exception  to  the  charge  of  the  trial  judge  that  the  law 
required  the  conductor  and  motorman  to  exercise  "the  highest  degree 
of  care  and  prudence"  in  making  the  crossing.  It  was  not  necessary 
to  charge  this.  Negligence  is  the  absence  of  reasonable  care.  What  is 
reasonable  care  depends  on  the  conditions  of  danger  or  lack  of  danger. 
In  some  cases  very  little  care  suffices  to  fulfill  the  rule  of  reasonable 
care  while  in  others  the  highest  degree  of  care  is  required  to  do  so. 
All  men  understand  this  perfectly  as  a  matter  of  fact,  and  it  may  well 
be  left  to  juries.  Whittacker  v.  Brooklyn,  Queens  County  &  S.  R.  R. 
Co.,  110  App.  Div.  767,  97  N.  Y.  Supp.  414.  But  the  charge  of  the 
learned  trial  judge  was  not  error.  If  there  be  any  case  in  which  reason- 
able care  calls  for  the  highest  degree  of  care  it  is  the  case  of  a  street 
railroad  crossing  a  steam  railroad,  especially  near  a  great  city  where 
trains  are  frequent,  as  was  the  case  here.  I  am  cited  to  no  case  exactly 
in  point,  but  the  foundation  of  the  rule  of  the  highest  degree  of  care  is 
a  degree  of  imminent  danger  which  existed  here.  Stierle  v.  Union 
Railway  Co.,  156  N.  Y.  70,  50  N.  E.  419. 

The  charge  that  if  the  plaintiff  in  the  emergency  acted  on  her  best 
judgment  in  jumpin^^  from  the  car  (if  she  did  jump)  she  was  not  guilty 
of  contributory  negligence,  is  challenged  on  the  ground  that  her  judg- 
ment instead  of  the  judgment  of  a  person  of  ordinary  prudence  is  made 
the  test.    It  suffices  that  no  exception  raised  that  fine  question. 

The  learned  judge  charged  in  one  place  that  if  the  employes  of  the 
defendant  were  negligent  the  verdict  must  be  for  the  plaintiff,  but  the 
charge  afterwards  made  that  depend  on  the  contributory  negligence  of 
the  plaintiff,  and  the  jury  were  not  misled. 

No  other  exception  calls  for  a  reversal. 

The  judgment  and  order  should  be  affirmed. 

Judgment  of  the  City  Court  of  Yonkers  modified  by  striking  out  the  pro- 
vision for  an  extra  allowance  for  want  of  power  to  grant  the  same,  and  as 
modified  judgment  'nd  order  unanimously  affirmed,  without  costs.  All  con- 
car  in  the  result 


WARTH  V.  KASTRINER  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1008.) 

WlTNESSEa— COKPETENOY—TSANSACnON    WITH   AOENT   SiNCE   DECEASED. 

In  an  action  to  recover  royalties  claimed  under  a  unilateral  license  con- 
tract made  between  the  agent  of  plaintiff's  testator  and  defendants,  de- 
fendants were  entitled  to  testify  to  personal  transactions  and  communi- 
cations with  the  agent  In  making  or  lawfully  modifying  the  contract, 
though  both  the  principal  and  agent  were  dead,  notwithstanding  Code  Civ. 
Proc  S  829,  prohibiting  a  party  from  testifying  to  personal  transactions 
with  a  deceased  person,  etc.,  through  whom  the  parfy  derives  title,  since 
plaintiff  derived  no  title  or  interest  from  the  agent 

[Ed.  Note. — For  cases  in  point,  see  vol.  50,  Cent  Dig.  Witnesses,  |  061.] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Appollonia  Warth,  doing  business  under  the  name  and 
style  of  Albin  Warth,  against  Jacob  Eastriner  and  another.  From  a 
judgment  in  favor  of  plaintiff,  defendant  Charles  Eisenman  appeals. 
Reversed, 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Henry  B.  Ketcham  (J.  Ard  Haughwurt,  on  the  brief),  for  appellanL 
Augustus  J.  Koehler,  for  respondents. 

HIRSCHBERG,  P.  J.  The  plaintiff  sues  as  the  successor  in  inter- 
est of  Albin  Warth,  who  died  on  May  7,  1892,  leaving  a  last  will  and 
testament  in  which  he  bequeathed  to  her  the  rights  and  interests  which 
she  seeks  to  enforce  in  this  action.  The  action  is  brought  to  recover 
royalties  claimed  to  be  due  under  the  terms  of  a  unilateral  license  con- 
tract dated  April  16,  1892,  signed  by  Albin  Warth,  but  not  signed  by 
the  defendants  or  either  of  them.  The  statute  of  frauds  was  not  plead- 
ed as  a  defense,  and  the  judgment  is  based  upon  the  ground  that  the 
appellant,  by  accepting  the  contract  and  retaining  it  until  the  trial,  be- 
came bound  by  its  terms. 

While  it  is  not  necessary  to  decide  that  question  on  this  appeal,  I  am 
inclined  personally  to  the  view  that,  inasmuch  as  the  contract,  un- 
signed by  the  defendants,  was  attached  to  the  complaint,  the  appellant 
should  have  pleaded  the  statute  of  frauds,  if  he  desired  to  avail  him- 
self of  its  provisions.  See  Honsinger  v.  Mulford,  90  Hun,  589,  36 
N.  Y.  Supp.  986 ;  Hardt  v.  Recknagel,  62  App.  Div.  106,  70  N.  Y. 
Supp.  782;  Kramer  v.  Kramer,  90  App.  Div.  176,  86  N.  Y.  Supp.  129 ; 
Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911;  Matthews  v.  Matthews, 
154  N.  Y.  288,  48  N.  E.  531;  Honsinger  v.  Mulford,  157  N.  Y.  674, 
51  N.  E.  1091.  The  case  of  Brauer  v.  Oceanic  Steam  Nav.  Co.,  178 
N.  Y.  339,  70  N.  E.  863,  is  not  in  conflict.  In  that  case  the  complaint 
alleged  a  written  contract.  The  court  said  (page  343  of  178  N.  Y., 
page  864  of  70  N.  E.) : 

"It  is  ur^ed  that  the  defendant  1b  not  in  a  position  to  raise  this  objection ; 
the  statute  not  having  been  pleaded.  Ever  since  the  decision  in  Crane  v. 
Powell,  139  N.  Y.  879,  84  N.  B.  911,  the  law  has  been  settled  in  this  state, 
whatever  uncertainty  there  may  have  been  on  the  subject  before,  that  to  avail 
himself  of  the  defense  of  the  statute  of  frauds  the  defendant  must  in  a 
proper  case  plead  the  statute.  It  is  to  be  borne  in  mind,  however,  that  in 
the  case  now  before  us  the  plaintiff  declared  on  a  writt^  contract,  and  the 
statute  concerns  oral  contracts  only.  Written  contracts,  of  whatever  nature, 
are  untouched  by  its  provisions.'  Browne  on  Frauds,  f  344a.  It  is  diffi- 
cult to  see  ho^  the  defendant  could  plead  that  a  written  contract  was  not 
reduced  to  writing  nor  any  note  or  memorandum  thereof  made  in  writing." 

Whatever  view  may  be  taken,  however,  of  that  question,  it  is  clear 
that  the  learned  trial  court  erred  in  the  exclusion  of  evidence  offered 
by  the  appellant  which  was  designed  to  qualify  the  force  and  effect 
to  be  given  to  his  apparent  acceptance  of  the  unilateral  contract.  It  is 
not  obvious  that  the  evidence  was  intended  to  vary  the  terms  of  the 
contract,  and  its  exclusion  cannot  be  justified  on  the  ground,  taken 
by  the  respondent,  that  it  was  incompetent  under  section  829  of  the 
Code  of  Civil  Procedure.  The  contract  was  not  given  to  the  appellant 
by  Albin  Warth,  but  by  his  agent,  Henry  Warth.  It  was  established 
that  he  was  the  general  manager  of  the  business  and  made  contracts 
for  his  principal.  He  also  was  dead  at  the  time  of  the  trial;  but  I 
think,  although  no  case  precisely  in  point  has  been  found,  that  evi- 
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dence  could  be  given  of  personal  transactions  and  communications  with 
him,  otherwise  competent,  notwithstanding  his  decease  at  the  time  of 
the  trial  Such  evidence  is  not  excluded  by  the  language  of  section 
829,  supra.  In  Hildebrant  v.  Crawford,  65  N.  Y.  107,  it  was  held, 
in  construing  a  similar  section  of  the  Code  of  Procedure,  that  a  party 
to  an  action  was  not  prohibited  from  testifying  to  a  transaction  or 
communication  between  himself  and  a  deceased  agent  of  the  opposite 
party,  and  that  he  may  also  testify  to  a  conversation  heard  by  him  be- 
tween a  principal  and  agent,  both  deceased,  as  against  a  successor  in 
interest  of  the  principal.  In  Pratt  v.  Elkins,  80  N.  Y.  198,  it  was  held 
that  the  provision  of  the  Code  of  Civil  Procedure  (section  829),  pro- 
hibiting a  party  from  testifying  in  certain  cases  to  personal  transac- 
tions with  a  deceased  person,  does  not  extend  to  transactions  with  the 
agent  of  such  person. 

I  think  the  logic  of  these  two  decisions  would  permit  a  party  to  testi- 
fy to  personal  transactions  and  communications  with  an  agent  in  mak- 
ing or  lawfully  modifying  a  contract,  notwithstanding  the  principal 
and  agent  are  both  deceased.  The  plaintiff  herein  derives  no  title  or 
interest  from  the  agent. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  event  All 
concur. 


(51  Misc.  Rep.  4t50.) 

MOTLEY  v.  MERCANTILE  TRUST  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Depaitment.    June  20»  1906.) 

Pbaud— Action— Complaint— SurpicTENOT. 

A  complaint  sets  forth  a  good  cause  of  action  for  fraud  where  it 
alleges  in  detail  representations  by  defendants  and  each  of  them  as  to 
existing  facts,  the  falsity  thereof,  defendants'  knowledge  of  such  falsity 
at  the  time  of  the  representations,  their  intent  to  deceive,  and  plaintiff's 
reliance  on  such  representations,  deception,  and  injury. 

[Ed.  Note.— For  cases  In  point,  see  vol.  23,  Cent  Dig.  Fraud,  §  36.] 

Appeal  from  Spa:ial  Term. 

Action  by  James  M.  Motley  against  the  Mercantile  Trust  Company 
and  others.  From  a  judgment  overruling  demurrers  to  the  complaint, 
the  demurring  defendants  appeal.  Affirmed  on  opinion  of  the  court 
below,  with  leave  to  withdraw  demurrers  and  answer  on  pa)mient  of 
costs. 

The  following  is  the  opinion  of  Gildersleeve,  J.,  in  the  court  below : 

There  are  some  55  defendants  In  this  action,  2  of  whom — 1.  e.,  the  Mercan- 
tile Trust  Company  and  Alvin  W.  Krech — have  demurred  to  the  complaint  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  is  very  long  and  is  based  on  the  alleged  fraud  of  the  defend- 
ants. It  seems  to  me  that  it  contains  all  the  elements  necessary  to  set  forth 
a  good  cause  of  action  for  fraud  against  these  defendants  and  each  of  them. 
It  alleges  in  detail  representations  by  defendants  and  each  of  them  as  to 
existing  facts,  the  falsity  thereof,  the  knowledge  of  defendants  of  such  falsity 
at  the  time  the  representations  were  made,  their  intent  to  deceive,  the  plain- 
tiff's reliance  on  such  representations,  deception,  and  injury.  The  demurring 
defendants  cannot  stand  on  the  rule  of  law  that  allegations  which  are  merely 
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estimates  or  expressions  of  opinion  and  expectancy  do  not  constitute  such  mis- 
representations as  will  sustain  an  action  for  fraud,  because  there  are  material 
allegations  of  misrepresentations  as  to  existing  facts  sufficient  to  support  the 
complaint  in  that  respect.  The  very  ingenious  brief  of  the  learned  counsel  for 
the  demurring  defendants  is  too  technical  in  its  objections  to  the  sufficiency  of 
the  complaint  and  gives  too  narrow  a  construction  to  the  allegations  therein 
contained.  Upon  demurrer  a  complaint  must  be  liberally  construed.  Spring- 
field Co.  V.  Keeseville,  80  Hun,  162,  29  N.  Y.  Supp.  1130 ;  Ellsworth  v.  Franklin. 
99  App.  Dlv.  119,  91  N.  Y.  Supp.  1040.  Not  only  must  it  be  assumed  that  the 
facts  therein  stated  are  true,  but  it  will  be  deemed  to  allege  what  can,  by  fair 
and  reasonable  intendment,  be  implied  from  the  allegations.  Marie  v.  Garri- 
son, 83  N.  Y.  14;  Milllkin  v.  W.  U.  Tel.  Co.,  110  N.  Y.  403,  18  N.  B.  251,  1 
L.  R.  A.  281.  My  attention  has  been  called  to  the  case  of  Clarke  v.  Mercantile 
Trust  Co.  et  al.  (Sup.)  95  N.  Y.  Supp.  1118.  In  that  case  the  Special  Term,  by 
Mr.  Justice  Keogh,  overruled  a  demurrer  by  this  defendant,  the  Mercantile 
Trust  Company,  and  the  Appellate  Division  affirmed  the  court  below  without 
any  opinion ;  but  Mr.  Justice  Hooker  wrote  a  dissenting  opinion  of  considerable 
length.  From  the  facts  as  gathered  from  this  dissenting  opinion  the  Clarke 
Case  appears  to  be  very  similar  to  the  one  at  bar,  with  the  exception  that  in 
the  Clarke  Case  there  was  an  allegation  of  a  tender,  and  Mr.  Justice  Hooker 
sought  to  hold  that  by  the  allegation  of  tender,  and  the  allegation  that  plain- 
tiff was  still  willing  to  deliver  the  securities,  upon  receipt  of  the  money  paid, 
the  plaintiff  had  elected  to  rescind  his  contract,  and  therefore  could  not  then 
bring  an  action  In  tort  for  damages  for  fraud.  This  element  of  objection  to 
the  complaint  Is  entirely  absent  from  the  case  at  bar,  which  is  clearly  an  action 
in  tort  for  damages  for  fraud.  It  would  therefore  appear  that  the  case  at 
bar  presents,  if  anything,  a  stronger  one  In  favor  of  the  complaint  than  the 
Clarke  Case,  in  which,  as  we  have  seen,  the  complaint  was  upheld. 

I  am  of  the  opinion  that  both  of  the  demurrers  must  be  overruled,  with  leave 
to  answer  on  payments  of  costs. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 
W.  F.  Goldbeck,  for  appellant. 
F.  W.  Frost,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  the 
court  below,  with  leave  to  defendant  to  withdraw  demurrer  and  an- 
swer on  payment  of  costs  in  this  court  and  in  the  court  below. 


(50  Misc.  Rep.  49.) 

FULLER  BUGGY  CO.  v.  CUDNEY  et  al. 

(Supreme  Ck>iirt,   Special  Term,  Fulton  County.    March,   1900.) 

JuDMENi^— Opening  Default— Obdeb. 

Where  the  court,  on  opening  a  judgment,  ordered  that  it  should  stand 
for  whatever  Judgment  the  plaintiff  may  finally  obtain  against  the  de- 
fendant, the  motion  to  cancel  the  record  of  such  judgment  while  plain- 
tiff's appeal  from  the  judgment  dismissing  the  complaint  is  still  pending 
will  be  denied. 

[Ed.  Note.— 'For  cases  in  point,  see  vol.  30,  Cent  Dig.  Judgment,  |  331.] 

Action  by  the  Fuller  Buggy  Company  against  Charles  E.  Cudney 
and  others.  Judgment  for  plaintiff  by  default.  Motion  to  cancel 
judgment  ordered  to  stand  as  security  on  opening  default  denied 

N.  B.  Spaulding,  for  plaintiff. 

James  A.  Leary,  for  defendant  Cudney. 
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SPENCER,  J.  The  plaintiff  obtained  judgment  by  default.  On 
motion,  the  default  was  opened  as  to  the  defendant  Cudney,  the  order 
providing  as  follows : 

"Said  Judgment  stand  for  whatever  Judgment  the  plaintiff  may  finally  ob- 
tahi  herein  against  said  defendant." 

On  the  trial,  the  defendant  prevailed,  and  judgment  dismissing  the 
complaint  has  been  entered,  plaintiff  has  appealed,  and  the  appeal  is  still 
pending.  This  is  a  motion  by  the  defendant  Cudney  to  cancel  the  rec- 
ord of  the  judgment.  The  plaintiff  contends  that  the  judgment  should 
stand  until  the  termination  of  the  appeal  or  any  other  which  may  be  had 
in  the  action. 

Although  we  have  courts  many  and  appeals  many,  nevertheless  there 
is  an  end  to  all  things,  including  litigation,  and  this  case  cannot  be  said' 
to  be  finally  determined  until  sJl  the  appeals  have  been  decided  or  the 
right  thereto  lost.  This  was  the  holding  in  this  district  in  a  case  where 
security  given  for  costs  was  attempted  to  be  withdrawn  before  the  time 
for  appeal  had  expired.  First  Nat.  Bank  v.  Hall,  19  Misc.  Rep.  278, 
44  N.  Y.  Supp.  255.  The  practice  of  requiring  judgments  to  stand  as 
security  upon  opening  defaults  is  common  (3  Nichols,  Pr.  2877),  and 
is  equivalent  to  requiring  the  defendant  to  give  undertaking  to  pay  any 
judgment  which  the  plaintiff  may  finally  or  ultimately  recover  against 
him  (Dudley  v.  Brinck,  8  Misc.  Rep.  76,  28  N.  Y.  Supp.  527 ;  Glick- 
man  v.  Loew,  29  App.  Div.  479,  61  N.  Y.  Supp.  1078).  The  under- 
taking, when  so  given,  extends  to  a  judgment  on  appeal.  Caponigri 
V.  Cooper,  70  App.  Div.  124,  74  N.  Y.  Supp.  1116.  The  same  ruling 
should  apply  to  a  judgment  allowed  to  stand  in  lieu  of  an  undertaking. 
It  follows,  therefore,  that  the  motion  to  cancel  judgment  must  be  denied. 

Motion  denied;  with  costs. 


WEINBERG  V.  ELY. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    July  24,  1906.) 

Landlord  and  Ten anit— Injury  to  Tenant's  GooDGh-FAiLURS  to  Repair— 
LiABiiJTT  OF  Landlord. 

A  lease  provided  that  If  the  building  should  be  damaged  by  fire  repairs 
should  be  made  at  the  landlord's  expense.  A  fire  occurred  and  destroyed 
the  roof.  The  landlord  was  notified  at  once,  but  neither  he  nor  the  tenant 
made  any  repairs.  Six  days  later  a  heavy  rain  damaged  the  tenant's 
goods.  Held,  that  the  landlord  was  not  liable  therefor,  as  it  was  the  ten- 
ant's duty  to  protect  his  goods  or  make  repairs  himself  at  the  landlord's 
expense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32,  Cent  Dig.  Landlord  and  Ten- 
ant, §§  540,  649.] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Pesach  Weinberg  against  Smith  Ely.  From  a  judgment 
in  his  favor,  and  an  order  denying  his  motion  for  a  new  trial,  plaintiff 
appeals.    Affirmed. 

The  action  was  for  damages  to  a  tenant  by  breach  of  contract  to  repair  by 
a  landlord.  The  defendant  let  an  entire  building  of  five  stories  to  the 
plaintiff's  assignor  by  a     written  lease  for  a  term  of  three  years.    The 
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lease  provided  that  If  the  building  "shall  be  partially  damaged  by  flre  the 
same  shall  be'  repaired  as  speedily  as  possible  at  the  expense  of  the  party 
of  the  first  part"  (the  lessor),  and  that  if  the  damage  should  be  "so  extensive 
as  to  render  the  building  untenantable/'  the  rent  should  cease  until  the  build- 
ing was  repaired.  The  tenant  occupied  the  building  for  business  purposes. 
A  flre  entirely  destroyed  the  roof,  and  also  burned  holes  through  every 
floor.  Next  day  the  tenant  notified  the  landlord  of  the  damage  to  the 
building.  The  fire  was  on  February  15th,  and  on  February  21st  there  was 
a  heavy  rain  which  damaged  the  tenant's  goods  in  the  building.  Neither 
landlord  nor  tenant  had  made  any  repairs  in  the  meantime. 

The  court  excluded  all  evidence  of  damage  to  the  tenant's  goods  by  the 
rain.  The  plaintiff  thereupon  asked  to  withdraw  a  juror.  The  court  re- 
fused, and  directed  a  verdict  for  the  plaintiff  for  six  cents.  The  plaintiff 
offered  evidence  of  no  other  damage. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, and  GAYNOR,  JJ. 

Abraham  B.  Schleimer,  for  appellant. 
Henry  W.  Simpson,  for  respondent. 

GAYNOR,  J.  Counsel  for  the  appellant  persisted  on  the  argument 
in  criticising  the  summary  disposition  of  the  case  by  the  learned  trial 
judge  as  arbitrary,  and  the  like.  Such  criticism  was  unfounded  and 
out  of  place.  It  was  for  the  tenant  to  protect  his  goods  after  the  fire 
by  covering  them,  moving  them  out,  or  by  making  the  repairs  himself 
at  the  landlord's  expense.  The  law  did  not  tie  his  hands.  The  law 
is  not  that  he  could  neglect  his  goods,  and  recover  of  the  landlord  for 
damage  done  to  them  by  the  landlord's  neglect  to  repair.  Cook  v. 
Soule,  56  N.  Y.  420.  Nor  did  the  lease  bind  the  landlord  to  repair;  it 
only  provided  that  the  repairs  should  be  done  at  his  expense. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


LAWTON  v.  CITY  OF  NEW  ROCHELLB. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1008.) 

Taxation— Assessment  Roli^— Description  of  Pbopebtt. 

Under  Laws  1892,  p.  447,  c.  202,  which  provides  that  the  assessment  roll 
shall  consist  of  four  columns,  in  the  first  of  which  shall  appear  the  names 
of  all  taxable  Inhabitants,  and  In  the  second  the  quantl^  of  land  to  be 
taxed  to  each  person,  assessments  which  merely  described  the  property 
as  lands  and  located  It  on  a  certain  street  were  void,  and  all  proceedings 
thereunder  were  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  §|  720- 
731.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  J.  Warden  Lawton  against  the  city  of  New  Rochelle. 
From  an  interlocutory  judgment  overruling  defendant's  demurrer  ta 
the  complaint  and  allowing  it  20  days  in  which  to  answer,  it  appeals. 
Affirmed,  with  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS^ 
HOOKER,  and  MILLER,  JJ. 
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William  D.  Sawyer,  for  appellant. 

William  H.  Maginnis  (John  Cummins,  on  the  brief),  for  respondent. 

WOODWARD,  J.  The  plaintiff  since  the  year  1893  has  been  the 
owner  of  certain  premises  in  the  city  of  New  Rochelle.  The  defend- 
ant has  from  time  to  time  attempted  to  levy  and  assess  taxes  upon  the 
premises,  and  has  attempted  to  sell  the  same,  and  this  action  is  brought 
for  the  purpose  of  having  these  assessments  set  aside,  as  well  as  the  sales 
which  have  been  held  in  pursuance  of  an  effort  to  collect  such  taxes,  and 
to  restrain  all  persons  claiming  an  estate  in  the  premises  under  title 
from  the  defendant's  tax  sales.  The  defendant  demurs  to  each  of  the  11 
causes  of  action  set  forth  in  the  complaint  upon  the  ground  that  they  do 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
has  been  overruled  in  each  cause  of  action,  and  the  question  presented 
upon  this  appeal  is  the  ruling  upon  the  question  raised. 

While  there  is  some  variation  in  the  form  of  th^  assessment;  the  most 
of  them  upon  which  the  defendant  has  assumed  to  act  in  reference  to  the 
plaintiff's  premises  are  made  up  as  follows : 


Description  of  Property. 

Location* 

Land. 

Huguenot  St 

By  the  provisions  of  chapter  202,  p.  447,  of  the  Laws  of  1892,  the 
Revised  Statutes  are  amended  in  reference  to  the  making  of  assessment 
rolls,  and  it  is  provided  that  the  assessment  roll  shall  consist  of  four 
columns,  in  the  first  of  which  shall  appear  the  names  of  all  the  taxable 
inhabitants  of  the  town  or  ward,  and  in  the  second  column  the  quantity 
of  land  to  be  taxed  to  each  person.  In  other  words,  it  is  essential  to  a 
valid  assessment  that  there  should  be  a  statement  of  the  quantity  of 
land,  or  a  description  of  the  same  which  will  enable  all  persons  interested 
to  point  out  and  designate  the  particular  land  which  is  the  subject  of  as- 
sessment, and  in  the  absence  of  such  an  assessment  there  is  no  founda- 
tion for  the  advertisement  and  sale  of  the  premises.  This  is  not  only 
true  because  of  the  provisions  of  the  statute,  but  because  it  is  essential 
to  that  "due  process  of  law"  which  our  Constitution  requires  that 
where  property  is  to  be  taken  against  the  consent  of  the  owner,  either  by 
taxation  or  through  the  power  of  eminent  domain,  there  must  be  a  de- 
scription of  the  property  intended  to  be  taken.  Matter  of  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  70  N.  Y.  191,  193 ;  Matter  of  Application  of  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  90  N.  Y.  342,  348,  349 ;  Zink  v.  McManus,  121  N.  Y. . 
259,  265,  24  N.  E.  467.  In  the  last  case  cited  the  designation  or  descrip- 
tion was  much  more  complete  than  anything  that  appears  in  the  case  at 
bar,  and  the  court  did  not  hesitate  to  hold  that  the  assessment  was  so 
far  defective  as  to  prevent  any  title  vesting  in  the  purchaser  at  the 
comptroller's  sale.    The  court  say: 

**lt  would  be  difficult,  even  in  a  conveyance  between  individnals,  to  hold 
that  the  description  contained  in  the  comptrolier's  deed  embraces  or  sufficient- 
ly identifies  the  land  described  in  the  complaint.  In  proceedings  in  invitum, 
where  public  officers  imdertake  to  convey,  under  statutory  power,  the  property 
of  individuals,  such  a  description  is  fatally  defective.'' 
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This  seems  to  us  to  be  decisive  of  the  question  raised  by  the  demurrer 
here  under  consideration.  None  of  the  assessments  describes  or  points 
out  the  premises  of  the  plaintiff,  or  tells  how  much  land  they  contain, 
and,  as  tfie  assessment  was  void  in  the  first  instance,  all  subsequent  steps 
by  which  it  was  sought  to  divest  the  plaintiff  of  his  property  were  of  no 
effect,  and  there  is  nothing  in  the  charter  of  the  defendant  which  relieves 
it,  or  attempts  to  relieve  it,  of  the  duty  and  obligation  of  making  a  valid 
legal  assessment  as  the  foundation  of  its  proceedings  against  private 
rights  of  property. 

The  interlocutory  judgment  appealed  from  should  be  affirmed,  with 
costs,  and  the  order  permitting  the  defendant  to  answer  should  not  be 
disturbed,  as  there  may  be  matters  which  will  tend  to  raise  an  issue,  al- 
though under  the  facts  as  admitted  by  the  demurrer  there  can  be  no 
doubt  of  the  plaintiff's  right  -to  relief. 


SHBSLER  V.  PATTON. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  24,  1906.) 

1.  Bankruptoy— Saue  of  Assets— Claim  Against  Thibd  Pabtt— Rights  of 

pubchaseb. 

Plaintiff,  on  becoming  a  bankrupt,  listed  as  an  asset  an  indebtedness  of 
P.  for  a  balance  unpaid  on  a  contract  for  services  and  materials.  The 
trustee  sold  such  claim  at  public  auction,  which  was  purchased  by  a  third 
person,  who  subsequeDtly  sold  it  to  plaintiff,  and  a  year  after  plaintiff 
obtained  his  discharge  in  bankruptcy  he  brought  suit  against  P.'s  wife,  as 
the  undisclosed  principal  of  her  husband,  to  recover  the  unpaid  balance. 
Held  that,  as  plaintiff's  rights  or  causes  of  action  for  the  recovery  of 
the  balance  unpaid  under  the  contract  with  P.  vested  in  his  trustee  in 
bankruptcy,  he  acquired  no  right  by  the  purchase  of  the  claim  against 
P.  to  maintain  a  cause  of  action  against  defendant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  6,  Cent  Dig.  Bankruptcy,  § 
374.] 

2.  Pbinoipal  and  Agent— Agency  of  Husband  fob  Wife— Evidence. 

Where  a  husband  contracted  for  certain  repairs  on  a  house  belonging 
to  his  daughter,  his  agency  to  contract  on  behalf  of  his  wife  for  such 
repairs  could  not  be  established  by  the  husband's  declaration  in  his  wife's 
absence,  and  proof  that  the  wife  was  present  when  the  work  was  being 
done,  and  directed  minor  changes,  stating  that,  as  she  was  the  one  who 
was  going  to  live  in  the  house,  she  wanted  the  work  done  right  and  to  her 
satisfactioiu 

[Ed.  Note. — For  cases  in  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  88  416,  425.] 

8.  Evidence— DocxJMENTABY  Evidence— Foundation. 

In  an  action  by  a  builder  for  a  balance  due  on  a  contract  and  for 
extra  services,  plaintiff  was  not  entitled,  over  defendant's  objection,  to 
read  the  contents  of  a  memorandum  consisting  of  items  of  extra  work 
claimed  to  have  been  performed,  without  the  laying  of  a  proper  fomida- 
tion  therefor. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence^  §  1647.] 

4.  Same— Declabations  of  Agent. 

Declarations  of  an  alleged  agent  are  admissible  as  against  his  principal 
only  when  the  agency  has  been  established  by  competent  testimony. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20,  Cent.  Dig.  Evidence,  8  1006.] 
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Appeal  from  City  Court  of  Yonkers. 

Action  by  John  J.  Shesler  against  Jane  A.  Patton.  From  a  judg- 
ment of  the  Yonkers  City  Court  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Argued  before  JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

Andrew  F.  Murray,  for  appellant. 
Junius  Pendleton  Wilson,  for  respondent 

RICH,  J.  In  March,  1901,  plaintiff  had  a  conversation  with  David 
H.  Patton,  defendant's  husband,  relative  to  certain  plumbing  work 
and  materials  desired  by  the  latter  for  a  house  in  process  of  repair 
owned  by  his  daughter,  which  led  to  a  written  proposal,  addressed  to 
Patton  and  accepted  by  him,  to  do  the  work  and  furnish  the  materials, 
in  accordance  with  written  specifications  accompanying  the  proposal, 
for  the  sum  of  $820.  As  the  work  progressed,  Patton  paid  plaintiff 
$700  to  apply  on  his  contract,  leaving  unpaid  upon  the  completion  of 
the  work,  on  the  contract  price  and  for  extra  work,  $279.09.  This 
balance  was  charged  upon  plaintiff's  books  to  David  H.  Patton,  and 
no  charge  was  at  any  time  made  against  the  defendant.  The  plaintiff 
subsequently  went  into  bankruptcy,  and  on  May  27,  1903,  filed  his 
schedules,  in  which  he  listed  as  an  asset  the  indebtedness  of  Patton  for 
the  balance  unpaid  on  his  contract  of  $279.09.  The  trustee  in  bank- 
ruptcy sold  this  claim,  with  others,  at  public  auction,  and  it  was  pur- 
chased by  one  Ivers,  who  subsequently  sold  it  to  the  plaintiff  for  $16. 
Prior  to  the  commencement  of  this  action  the  plaintiff  obtained  his  dis- 
charge in  bankruptcy,  and  a  year  later  brought  this  action  against  the 
defendant,  as  the  undisclosed  principal  of  her  husband,  to  recover  the 
unpaid  balance.  The  issues  were  tried  in  the  City  Court  of  Yonkers, 
before  the  city  judge  without  a  jury,  and  resulted  in  a  judgment  for 
the  plaintiff,  from  which  this  appeal  is  taken. 

Whatever  rights  or  causes  of  action  existed  against  any  and  all  per- 
sons for  the  recovery  of  the  balance  unpaid  plaintiff  under  his  contract 
with  David  H.  Patton  vested  in  the  trustee  in  the  bankruptcy  proceed- 
ings by  operation  of  law,  and  he  has  no  right  of  action  for  the  recovery 
of  such  balance,  except  such  as  he  acquired  by  the  purchase  of  the 
claim  from  Ivers;  so  that  the  first  question  requiring  consideration  is 
whether  or  not  such  purchase  vested  in  him  a  cause  of  action  against 
the  defendant.  This  question  must  be  answered  in  the  negative.  The 
schedules  of  the  bankrupt  contained  no  claim  against  the  defendant. 
No  claim  against  her  was  attempted  to  be  sold  by  the  trustee.  He 
sold  a  claim  against  David  H.  Patton,  and  the  right  of  action  attach- 
ing to  such  claim  was  limited  to  such  debtor.  It  follows  that  the  only 
cause  of  action  possessed  by  the  plaintiff  is  against  David  H.  Patton, 
and  neither  he  nor  his  predecessor  in  title  could  maintain  an  action 
against  the  defendant,  as  an  undisclosed  principal,  to  recover  the  debt 
owing  by  David  H.  Patton  under  the  circumstances  disclosed  by  the 
record  in  this  case.  Upon  the  merits  the  plaintiflf  failed  to  establish 
a  cause  of  action  against  the  defendant,  the  evidence  being  insufficient 
to  sustain  his  contention  that  David  H.  Patton,  in  making  the  contract 
in  question,  was  acting  as  her  agent    The  defendant  did  not  own  the 
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property.  She  was  a  tenant  in  the  building  at  a  monthly  rental.  The 
plaintiff's  evidence  to  establish  the  agency  of  the  husband  rests,  first, 
upon  his  alleged  declarations,  not  made  in  the  presence  of  the  defend- 
ant, and  not  shown  to  have  ever  been  communicated  to  her;  second, 
her  statements  made  when  she  directed  some  minor  changes,  to  the 
effect  that  she  was  the  one  who  was  going  to  live  in  the  house,  and 
she  wanted  the  work  done  right  and  to  her  satisfaction;  and,  third, 
the  fact  that  she  was  present  when  some  of  the  work  was  being  done. 

Agency  cannot  be  established  by  the  mere  declarations  of  the  alleged 
agent,  and  proof  that  the  alleged  principal  was  present  when  the  work 
was  being  done,  where  it  appears  without  contradiction  that  she  was 
not  the  owner  of  the  property  in  process  of  repair,  will  not  change  the 
well-settled  rule  in  this  respect.  The  learned  city  judge  cites  Whipple 
V.  Webb,  44  Misc.  Rep.  332,  89  N.  Y.  Supp.  900,  to  sustain  his  conclu- 
sion of  the  defendant's  liability,  entirely  overlooking  the  essential 
elements  that  the  defendant  wife  in  that  case  was  the  owner  of  the 
property,  and  the  husband  when  purchasing  the  materials  did  not  state 
to  whom  they  were  to  be  charged.  The  record  in  this  action  contains 
no  evidence  that  any  declaration  of  her  husband  was  made  in  her 
presence  or  brought  to  her  knowledge,  that  she  made  any  payments 
for  the  work,  or  3iat  it  was  her  money  that  was  used  for  that  purpMDse 
by  her  husband,  or  that  she  ever  told  the  defendant  that  she  owned 
the  property,  or  that  her  husband  was  her  agent ;  and  she  testified  that 
he  was  never  her  agent  in  any  business. dealings  she  ever  had.  While 
the  evidence  is  sufficient  to  warrant  a  recovery  against  her  for  the  value 
of  extras  ordered  personally  by  her,  in  favor  of  a  plaintiff  entitled  to 
enforce  her  liability  as  an  ^undisclosed  principal,  it  lacks  the  necessary 
elements  to  sustain  the  judgment  recovered  against  her  in  this  action. 

Reversible  error  was  also  committed  by  the  city  judge  in  the  admis- 
sion of  evidence,  the  plaintiff  being  permitted,  over  the  objection  of 
the  defendant,  to  read  from  a  memorandum  its  contents,  consisting^  of 
the  items  of  the  extra  work  which  he  claimed  to  have  performed,  in 
the  entire  absence  of  a  proper  foundation  being  laid  rendering  such 
evidence  competent,  the  question  of  extras  being  at  issue  and  disputed 
by  the  defendant,  and  the  admission  of  the  alleged  declarations  of 
defendant's  husband  unqualifiedly.  Such  evidence  became  competent 
only  when  the  agency  was  established  by  competent  testimony,  and 
its  reception  should  have  been  conditioned  on  such  proof,  in  the  ab- 
sence of  which  such  declarations  remained  incompetent,  and  could  not 
be  considered  and  made  the  basis  of  a  judgment  against  the  principal. 

For  these  reasons,  the  judgment  must  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event. 

JENKS  and  MILLER,  JJ.,  concur.  HOOKER,  J.,  concurs  in  the 
last  two  grounds  stated  in  the  opinion. 
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CAREY  V.  JOHN  HANCOCK  MUT.  LIFE  INS.  CO. 

(Snprejne  Court,  Appellate  Division,  Second  Department.    July  24,  1906.) 

iRSUBANCF— Life  Policy— Estoppel  Ajtectino  Fobfeitubb. 

Wbere  It  was  customary  for  the  Insurer  in  a  life  policy  to  cause  a  col- 
lector to  call  for  premiums,  but  he  failed  to  call  when  a  premium  was 
due.  and  told  insured  that  he  had  been  instructed  not  to  call,  whereupon 
insured  tendered  the  premium  at  the  office,  and  was  informed  that  the 
policy  had  lapsed,  the  insurer  was  estopped  from  claiming  a  forfeiture. 
[Ed.  Note.— For  cases  in  point,  see  vol.  28,  Cent  Dig.  Insurance,  H 
1026-108a] 

Appeal  from  City  Court  of  Yonkers. 

Action  by  William  Carey  against  the  John  Hancock  Mutual  Life 
Insurance  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Frederick  C.  Tanner,  for  appellant 
William  Riley,  for  respondent. 

HIRSCHBERG,  P.  J.  Although  the  case  is  not  free  from  error.  I 
think  the  judgment  and  order  may  be  affirmed.  I  find  nothing  in  the 
rulings  excepted  to,  calculated  to  affect  the  result.  The  action  is  upon 
a  policy  of  life  insurance  issued  for  the  plaintiflf's  benefit  upon  the  life 
of  the  plaintiff's  wife.  The  policy  is  for  the  sum  of  $250,  and  provides 
for  weekly  payments  of  19  cents  each.  No  place  is  specified  in  the 
policy  for  the  payment  of  the  premiums,  but  the  defendant's  practice 
was  to  send  a  collecting  agent  weekly  to  the  house  of  the  insured,where 
payments  were  made  regularly  by  the  plaintiff.  The  defense  was  that 
by  the  terms  of  the  policy  it  had  become  void  by  failure  to  pay  the 
premiums  after  December  7, 1904.  The  insured  died  on  the  22d  day  of 
March,  1905.  The  plaintiff  made  application  to  the  defendant  for 
blank  proofs  of  death,  and  was  informed  by  the  latter  in  writing  that 
it  claimed  that  the  policy  had  lapsed  by  reason  of  nonpayment  of  pre- 
miums. It  appeared,  however,  that  the  plaintiff  was  always  prepared 
to  pay  the  premiums ;  that  he  had  the  money  at  the  house  for  that  pur- 
pose; that  after  the  last  payment  was  received  the  collector  failed  to 
call  again ;  that  the  plaintiflf  inquired  the  reason  why,  and  was  informed 
by  the  collector  that  he  had  been  instructed  not  to  call  any  more  for 
premiums;  and  that  he  then  went  to  the  defendant's  office  with  the 
money,  and  tendered  it  to  the  superintendent,  who  refused  to  receive  it, 
claiming  that  the  policy  had  lapsed.  The  collector  himself  testified  that 
he  was  notified  by  the  defendant's  assistant  superintendent  not  to  go  to 
the  plaintiff  and  collect  the  premiums ;  adding  that  the  assistant  super- 
intendent further  stated  "that  the  woman  was  very  sick,  and  it  looked 
as  if  she  had  the  consumption  and  would  likely  die,  and  they  wanted 
to  get  the  policy  lapsed."  Forfeitures  are  not  favored,  and  good  faith 
is  required  in  the  performance  of  contracts.  The  course  of  dealing 
between  the  parties  in  this  case  fully  justified  the  jury  in  concluding 
that  the  policy  had  not  in  fact  lapsed,  and  in  any  event  must  be  deemed 
sufficient  to  estop  the  defendant  from  asserting  a  forfeiture.  The  un- 
100N.Y.S.— 19 
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derlying  principle  has  often  been  enforced  in  this  state.  In  Attorney 
General  v.  Continental  Life  Ins.  Co.,  33  Hun,  138,  the  company  had 
been  in  the  habit  annually  of  sending  a  notice  to  the  insured  of  the 
maturity  of  a  premium,  stating  the  amount  of  dividend  which  was  ap- 
plicable in  reduction,  and  on  receipt  of  such  notice  the  insured  paid  the 
net  amount  at  a  bank.  No  notice  was  sent  at  the  time  of  the  maturity 
of  the  premium,  shortly  prior  to  the  death  of  the  insured,  and  that 
premium  was  accordingly  unpaid.  It  was  held  that  the  company 
could  not  set  up  the  failure  of  the  deceased  to  pay  the  premium  as  a 
defense  to  an  action  upon  the  policy,  since  from  the  course  of  dealing 
between  the  parties  he  had  a  right  to  believe  that  a  notice  would  be 
given  to  him  of  the  amount  due  when  the  company  required  it  to  be 
paid.  In  Leslie  v.  Knidcwbocker  Life  Ins.  Co.,  63  N.  Y.  27,  it  was 
held  that  an  insurance  company  could  not  by  its  own  act  effect  a  lapse 
of  a  policy ;  the  general  principle  being  asserted  that  where  a  party  to 
a  contract  who  is  entitled  to  a  forfeiture  in  case  of  nonperformance 
by  the  other  party  of  a  condition  therein,  by  his  own  act  induces  such 
other  to  omit  strict  performance  within  the  time  limited,  he  cannot  ex- 
act the  forfeiture  if  the  party  in  technical  default  with  reasonable  dili- 
gence thereafter  performs  or  offers  to  perform.  The  same  principle 
was  enforced  in  Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73  N.  Y.  616, 
29  Am.  Rep.  200,  where  the  payment  of  premium  was  omitted  because 
the  company  failed  on  request  to  inform  the  insured,  in  accordance 
with  its  custom,  of  the  amount  of  a  dividend,  which  the  insured  was 
in  the  habit  of  deducting  when  declared,  and  it  was  held  that  the  com- 
pany was  prohibited  from  claiming  a  lapse  of  the  policy.  To  the  same 
effect  are  Whitehead  et  al.  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143, 
6  N.  E.  267,  66  Am.  Rep.  787;  Wyman,  as  Adm'x,  v.  The  Phoenix 
Mutual  Life  Ins.  Co.,  119  N.  Y.  274,  23  N.  E.  907 ;  Kenyon  et  al.  v. 
Knights  Templar  &  Masonic  Mutual  Aid  Ass'n.,  122  N.  Y.  247,  26 
N.  E.  299 ;  and  De  Frece  v.  National  Life  Ins.  Co.,  136  N.  Y.  144,  32 
N.  E.  666. 
The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  of  the  City  Court  of  Yonkers  aiflrmed,  with  costs. 
All  concur. 


COUSINS  et  al.  v.   BOYBR. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  24,  1906.) 

.  Pabent  and  Child— Sale  to  Child— Liability  of  Parent. 

A  complaint  against  a  father  for  shoes,  slippers,  and  other  footwear,  sold 
his  infant  daughter,  not  alleging  that  they  were  necessaries,  or  that  the 
daughter  stood  in  need  of  the  articles  at  the  time  of  their  purchase  and  de- 
livery, Is  not  sufficient  to  authorize  a  recovery  on  the  theory  that  they 
constituted  necessaries. 

I.  Sake—Evidence. 

In  an  action  against  a  father  for  the  price  of  goods  furnished  to  an 
infant  daughter,  evidence  held  insufficient  to  show  that  the  daughter  had 
any  authority  to  pledge  the  father's  credit  for  the  goods. 
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Appeal  from  Municipal  Court  of  New  York. 

Action  by  Joseph  B.  Cousins  and  another  against  Frank  Woodruff 
Boyer.  From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

J.  Stewart  Ross,  for  appellant. 
Beyer  &  Weldon,  for  respondents. 

WOODWARD,  J.  The  complaint  alleges  that  the  plaintiffs,  be- 
,"tween  the  13th  day  of  October,  1904,  and  tiie  12th  day  of  December 
of  the  same  year,  supplied,  furnished,  and  delivered  to  one  Adele 
Boyer,  an  infant  daughter  of  the  defendant,  certain  goods,  wares,  and 
merchandise,  consisting  of  shoes,  slippers,  and  other  footwear  of  the 
reasonable  and  agreed  value  of  $60.60,  for  which  the  defendant  had 
promised  to  pay.  There  is  no  allegation  that  these  shoes,  slippers,  etc., 
were  necessaries^  or  that  the  said  Adele  Boyer  stood  in  need  of  such 
articles  at  the  time  of  their  purchase  and  delivery,  but  it  is  alleged  that 
she  bought  these  goods  with  full  authority  to  pledge  the  credit  of  the 
defendant  for  the  same  ;  this  allegation  being  made  on  information  and 
belief,  and  that  the  goods  were  in  fact  sold  and  delivered  on  the  credit 
of  the  defendant. 

We  are  fully  persuaded  that  under  the  complaint  the  plaintiffs  could 
not  recover  for  these  goods  upon  the  theory  that  they  constituted  nec- 
essaries (Manning  v.  Wells,  85  Hun,  27,  32  N.  Y.  Supp.  601),  and  the 
defendant  denies  any  authority  on  the  part  of  the  said  Adele  Boyer 
to  pledge  his  credit  for  the  articles  purchased,  and  the  evidence,  it  seems 
to  us,  is  insufficient  to  establish  such  authority.  The  plaintiffs  admit 
knowing  at  the  time  these  purchases,  or  some  of  them,  were  made  that 
there  was  a  matrimonial  difficulty  in  the  defendant's  family,  and  that 
a  notice  had  been  published  warning  people  against  trusting  the  wife 
on  the  husband's  account,  and  the  pretended  authorization  of  the  credit 
to  the  daughter  is  based  upon  a  conversation  by  telephone  with  the 
defendant's  office.  The  defendant's  son  testifies  that  the  conversation 
was  held  with  him ;  that  he  stated  the  situation,  and  told  the  plaintiffs 
that  they  would  have  to  take  their  chances.  The  plaintiffs  contend  that 
they  were  told  that  they  were  talking  with  the  defendant,  and  that  he 
auhorized  the  credit;  but  this  is  denied  by  the  defendant,  who  says  he 
had  no  conversation  with  the  plaintiffs,  and  the  facts  and  circumstances 
detailed  in  the  evidence  are  such  as  to  convince  us  that  the  weight  of 
evidence  is  against  the  plaintiffs'  contention,  and  that  the  judgment 
proceeds  rather  upon  the  theory  that  the  plaintiffs  ought  to  have  pay  for 
the  goods  sold  to  the  daughter  than  upon  a  determination  of  the  ques- 
tion of  whether  the  credit  was  authorized.  The  plaintiffs  appear  to 
hav6  proceeded  in  a  measure  upon  the  fact  that  goods  which  had  been 
previously  delivered  to  the  daughter  had  been  paid  for,  but  it  was  shown 
by  the  defendant  that  the  other  purchases  were  paid  by  a  check  signed 
by  the  mother,  which  obviously  did  not  indicate  any  authority  to  charge 
the  father  for  the  goods  in  suit.  If  they  relied  upon  this  authority, 
the  reason  assigned  for  the  telephone  conversation  is  hardly  satisfactory, 
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and  upon  the  question  of  the  telephone  authority  it  seems  dear  from  a 
reading  of  the  evidence  that  the  plaintiffs  have  failed  to  establish  the 
authority  necessary  to  charge  the  defendant 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.    All  concur. 


(50  Misc.  Rep.  1.) 

BUTTERICK  PUB.  CO.,  Limited,  v.  TYPOGRAPHICAL  UNION  NO.  6  et  aU 

(Supreme  Court,  Special  Term,  New  York  Gonnly.    March,  1906.) 

1.  Injunction— When  Granted  Pendente  Lite. 

An  Injunction  pen(lente  lite,  containing  the  same  relief  that  would  be 
ultimately  granted  If  plaintiff  succeeded  In  the  action,  will  not  be  allowed 
where  plaintlfTs  right  Is  doubtful. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27,  Cent  Dig.  Injunction,  S  309.] 

2.  Same— Stsikino  EifPLOTts— Thebats. 

Strii^ing  employes  and  local  labor  unions  will  be  restrained  from  re- 
sorting to  threats,  intimidation,  or  fraud  In  their  relations  with  employ^ 
who  talce  their  places,  though  their  right  to  pici^et  and  to  strive  by  argu- 
ment to  win  over  such  persons  Is  weU  established. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27,  Ceat  Dig.  Injunction,  {$  174, 
175.] 

8.   SaUB— PtfBLISHINO  ClBCnUkBS. 

striking  employes  of  a  publishing  company  and  the  local  unions  of  which 
they  are  members  have  the  right  to  publish  circulars  setting  forth  the 
circumstances  of  the  strllLe,  and  requesting  that  their  friends  shall  with- 
hold patronage  from  the  company,  and  will  be  enjoined  only  from  resorting 
to  threats,  Intimidation,  or  fraud  in  their  relations  with  the  customers  of 
the  publishing  company. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27,  Cent  Dig.  Injunction,  §  174.] 

4.  Saice— Unlawfttl  Combinations. 

A  combination  refusing  to  have  business  dealings  with  another  until  he 
removes  conditions  deemed  Inimical  to  the  members  of  the  combination, 
or  some  of  them,  held  together  by  argument  or  persuasion,  and  seelxiiig 
to  accomplish  Its  purpose  without  violence,  is  not  an  offense  against  the 
law. 

5.  Same— Libel  Against  Pbopebtt. 

E>iulty  will  not  enjoin  a  libel  against  property  where  plaintiff  by  his 
inability  to  prove  special  damage  has  no  remedy  at  law. 
.  [Ed.  Note. — For  cases  In  point,  see  vol.  27,  Cent.  Dig.  Injunction,  §  171.1 

Action  by  the  Butterick  Publishing  Company,  Limited,  against  the 
Typographical  Union  No.  6  and  others.  Motion  to  continue  prelim- 
inary injunction.     Injunction  modified  and  continued. 

Noble,  Jackson  &  Hubbard,  for  plaintiff. 

Benjamin  Patterson,  for  defendants  I.  P.  P.  &  A.  U.  of  N.  A.,  and  its 
officers. 

Osborne,  Hess  &  Churchill,  for  defendant  Adams  C.  &  W.  P.  ?• 
Ass'n  No.  51. 

Alfred  and  Charles  Steckler,  for  defendant  Franklin  Ass'n  No.  23. 

St  John  &  Talley,  for  defendant  Typographical  Union  No.  6. 

BLANCHARD,  J.  This  is  a  motion  to  continue  during  the  pen- 
dency of  this  action  a  preliminary  injunction  granted  in  the  order  to 


Digitized  by 


Google 


Sup.   Ct.)      BUTTEBICK  PUB.  CO.  V.  TYPOGRAPHICAL  UNION  NO.  6.        293 

show  cause  upon  which  this  motion  is  made.  The  complaint  alleges  a 
conspiracy  on  the  part  of  the  defendant  labor  unions  and  individuals 
to  injure  the  plaintiff's  business  by  causing  a  strike  among  its  em- 
ployes, by  picketing  its  places  of  business  and  boycotting  its  customers, 
by  distributing  libelous  circulars,  letters,  and  poster^  regarding  the 
plaintiff's  relations  with  its  employes,  and  by  carrying  into  execution  all 
of  said  acts  with  threats,  intimidation,  force,  and  fraud ;  in  conclusion 
the  complaint  prays  for  a  permanent  injunction.  The  details  of  the  pre- 
liminary injunction  heretofore  granted  are  more  fully  discussed  herein- 
after. In  effect,  it  restrains  substantially  all  the  acts  described  in  the 
complaint.  Prior  to  about  November  24,  1906,  the  plaintiff  employed 
about  233  pressmen  and  feeders,  and  about  95  compositors,  who  were 
members  of  the  respective  defendant  local  unions.  The  defendant 
International  Printing  Pressmen  &  Assistants'  Union  was  then  the  par- 
ent organization  of  two  of  the  defendant  local  unions,  the  Adams  Cylin- 
der &  Web  Press  Printers'  Association  No.  51  and  Ben.  Franklin  Asso- 
ciation (feeders)  No.  23.  Whether  the  plaintiff  had  made  an  agree- 
ment with  its  employes  or  their  unions  regarding  the  terms  of  employ- 
ment is  much  disputed.  Beginning  January  1,  1905,  it  appears  that  the 
plaintiff  paid  its  compositors  the  same  rate  of  wages  as  was  fixed  in 
the  contract  between  the  defendant  New  York  Typographical  Union 
No.  6,  to  which  the  compositors  belonged,  and  the  Typothetae,  an  em- 
ployers' association,  to  which  the  plaintiff  did  not  belong.  No  contract, 
however,  was  legally  completed  by  this  circumstance.  Upon  all  the 
facts  it  appears  that  the  plaintiff  merely  hired  its  employes  by  the  week, 
and  that  no  contract  regarding  the  continuance  of  the  rate  of  wages  or 
conditions  of  labor  existed  between  the  plaintiff  and  its  employes  or  any 
of  the  defendant  unions.  On  November  24,  1905,  the  compositors, 
members  of  No.  6,  who  were  then  working  on  a  nine-hour  day,  ceased 
work  because  of  the  refusal  of  the  plaintiff  then  to  agree  to  an  eight- 
hour  day  after  January  1,  1906,  and  because  the  plaintiff  had  then  em- 
ployed four  nonunion  men  who  were  willing  to  continue  on  a  nine-hour 
day.  Prior  to  this  date  a  dispute  had  existed  between  the  pressmen  and 
the  feeders  and  their  respedtive  unions  regarding  who  should  handle 
the  brakes  on  presses.  The  International  Association  decided  that  the 
feeders,  composing  No.  23,  instead  of  the  pressmen,  composing  No.  51, 
should  handle  the  brakes.  Upon  the  announcement  by  the  plaintiff  that 
after  December  5, 1905,  it  would,  in  accordance  with  this  decision,  turn 
over  the  brakes  to  No.  23,  the  pressmen,  composing  No.  51,  ceased  work. 
Because  of  this  insubordination  the  International  Association  revoked 
the  charter  cfi  No.  51,  and  took  steps  toward  forming  a  substitute  union, 
from  which  the  plaintiff  might  eventually  be  supplied  with  pressmen. 
The  plaintiff,  meanwhile,  sought  to  tide  over  the  strike  of  No.  51  by  put- 
ting'the  feeders  of  No.  23  upon  work  customarily  done  by  the  press- 
men of  No.  51.  In  this  action  the  plaintiff  was  apparently  encouraged 
by  the  acquiescence  of  several  members  of  No.  23,  who  appeared  willing 
to  do  pressmen's  work.  It  does  not  clearly  appear  that  No.  23  was  per- 
mitted by  its  rules  thus  to  take  the  place  of  the  striking  pressmen  of  No. 
51,  nor  that  the  feeders  composing  No.  23  were  qualified  to  do  press- 
men's work.  For  these  reasons,  or  for  other  and  unknown  reasons,  the 
feeders  composing  No.  23  ceased  work  on  December  3,  1905.    The 
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International  Association  denies  that  it  ordered  the  strike  of  No.  23, 
and  declares  that  it  is  ignorant  of  the  cause  of  the  strike,  and  assig^ns 
the  causes  above  mentioned  as  possible  explanations,  and  states  that  it  is 
now  investigating  the  matter  with  a  view  to  official  action.  Through  the 
solicitation  of  representatives  of  No.  6,  the  Hearst  syndicate  of  news- 
papers has  discontinued  the  pattern  service  of  La  Belle  Fashion  Com- 
pany, a  customer  of  the  plaintiffs,  to  the  damage  of  the  plaintiff,  who 
did  the  fashion  company's  printing  work.  The  syndicate  had  ag^reed 
with  the  fashion  company  to  transmit  for  the  latter  such  orders  for  pat- 
.  tern  service  as  the  members  of  the  syndicate  might  choose  to  give,  and 
the  fashion  com^&ny  agreed  to  supply  such  copy  to  the  syndicate  at 
certain  rates.  Since  no  member  of  the  syndicate  was  under  obligation 
to  order  pattern  service,  the  solicitation  by  representatives  of  No.  6  was 
not  an  interference  with  the  perfonnance  of  the  contract,  but  merely 
dissuasion  of  custom.  Circulars,  letters,  and  placards,  the  contents  and 
mode  of  address  of  which  showed  that  they  emanated  from  the  defend- 
ant local  unions,  were  distributed  throughout  the  United  States  and 
Canada  for  the  purpose  of  dissuading  customers  from  purchasing  pub- 
lications published  by  the  plaintiffs,  or  printed  by  the  plaintiff  for  other 
publishers.  Samples  of  the  language  of  the  circulars  most  complained 
of  are  as  follows : 

"Standard  Dress  Patterns,  Martha  Dean,  La  Belle,  Little  Folks,  and  Banner 
should  equally  be  avoided."  "No  copy  of  The  Designer,  The  New  Idea  Maga- 
zine, The  Standard,  or  the  New  Idea  Patterns,  or  other  Buttcrick  publications, 
should  be  in  the  home  of  any  union  man  or  in  the  home  of  any  of  his  friends.** 
"Since  the  Butterick  Company  managers  prefer  the  services  of  scabs,  let  them 
look  to  scabs  to  buy  their  publications  and  patterns."  "Merchants  who  sell 
these  patterns  and  dealers  who  handle  these  publications  should  be  given  fair 
warning  that  they  cannot  expect  to  retain  your  patronage  while  continuing  to 
act  as  agents  for  the  Butterick  Company."  "We  give  fair  warning  that  we 
shall  advise  and  request  all  wage  earners  and  their  friends,  organized  and  un- 
organized, to  withdraw  their  patronage  from  merchants  and  agents  for  The 
Delineator,  The  Designer,  The  New  Idea  Magazine,  The  Butterick  Patterns. 
The  Standard  Patterns,  The  New  Idea  Patterns,  The  Banner  Patterns." 
"Wherever  in  this  wide  world  there  lives  a  union  man,  we  shall  endeavor  to 
acquaint  him  with  the  contemptible  act  of  the  Butterick  Company.  You  are 
hereby  notified  that  the  Butterick  Publishing  Company  has  locked  out  all  its 
union  employes.**  "The  tricks  of  stock  Jobbing  are  many,  and  the  Butterick 
Publishing  Company  is  capitalized  at  several  millions."  "Pressmen,  stereo- 
typers,  photo-engravers,  and  electrotypers  received  the  same  outrageous  treat- 
ment [that  is,  were]  discharged,  and  on  the  following  morning  filled  their 
places  with  imported  scabs  and  nonunion  men." 

In  consequence  of  these  circulars,  plaintiff  has  received  from  its 
agents  and. customers  about  135  letters,  either  discontinuing  subscrip- 
tions or  begging  the  plaintiff  to  adjust  its  difficulties,  and  assigning  as 
the  reason  for  writing  their  sympathy  with  trade  unions,  or  their  fear  .of 
loss  of  trade  through  continuing  their  subscriptions.  Until  the  prelim- 
inary injunction  was  granted  herein,  the  defendant  local  unions  main- 
tained pickets  aggregating  25  or  30  men  about  the  premises  of  the  plain- 
tiff's building.  When  new  employes  were  brought  to  the  building  in 
cabs,  these  pickets  were  frequently  joined  by  other  members  of  the  de- 
fendant local  unions,  from  their  headquarters  opposite  the  plaintiff's 
building,  and  the  crowds  thus  formed  swarmed  about  the  cabs  in  excited 
fashion,  and  jostled  and  accosted  in  threatening  manner  the  newcomers. 
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The  plaintiff  was  obliged  to  maintain  a  special  officer  to  keep  back  tliis 
crowd,  and  frequently  to  call  upon  the  patrolmen  in  the  vicinity  to 
make  a  way  into  the  building.  An  automobile  which  was  used  to  take 
some  of  the  new  employes  out  for  fresh  air  was  followed  some  distance 
from  the  building  by  a  hooting  mob,  in  which  certain  members  of  the 
defendant  local  unions  were  conspicuous,  and  was  stoned  by  a  similar 
mob  upon  its  return.  Several  acts  of  assault  and  battery  were  com- 
mitted by  unidentified  persons  in  the  immediate  neighborhood  of  the 
plaintiff's  building  upon  new  employes  leaving  the  premises  at  night ;  at 
least  one  was  committed  by  a  member  of  one  of  the  defendant  local 
unions,  and  in  the  crowd  that  joined  in  another  assault  a  number  of 
members  of  No.  6  and  No.  61  were  conspicuous.  These  acts  of  violence 
were  reported  to  the  police,  and  the  police  captain  of  the  precinct  found 
it  necessary  to  assign  special  details  to  prevent  assaults  when  the  em- 
ploy&  were  let  out  of  the  building,  and  to  furnish  officers  to  escort  the 
employes  to  their  homes,  and  to  direct  the  men  to  disperse  the  crowds, 
which  sometimes  became  so  large  about  the  building  that  traffic  was  in- 
terrupted. Derisive  -and  threatening  language  was  hurled  by  these 
crowds  at  the  employes  of  the  plaintiff  when  they  appeared  upon  the 
streets.  By  reason  of  these  acts  the  plaintiff  has  found  it  necessary, 
since  the  1st  of  December,  1905,  to  board  and  lodge  in  its  building  a 
considerable  number  of  its  employes,  at  an  expense  to  it  of  $2,500  a 
week.  Since  the  preliminary  injunction  was  obtained  herein  no  acts  of 
violence  or  molestation  have  been  reported,  the  streets  have  been  free 
from  crowds,  and  the  employes  have  freely  gone  to  and  fro  from  plain- 
tiff's mill  to  their  homes.  The  preliminary  injunction  hereinbefore 
granted  restrains  the  defendants  from  making  any  requests,  giving  any 
advice,  or  resorting  to  any  species  of  pursuasion,  threats,  intimidation, 
force,  or  fraud  which  operates  to  overcome  the  exercise  of  the  free  will 
of  any  employe  or  customer  of  the  plaintiff.  Specifically,  the  defend- 
ants are  further  restrained  from  accomplishing  these  purposes  by  picket- 
ing the  plaintiff's  place  of  business,  by  circulating  defamatory  publica- 
tions, or  making  oral  communications  to  employes,  customers,  mer- 
chants, and  newsdealers  handling  the  plaintiff's  patterns  and  publica- 
tions, or  any  persons  who  are  about  to  become  or  might  otherwise  be- 
come such  parties. 

When  the  plaintiff's  right  to  the  equitable  relief  sought  is  involved  in 
doubt,  the  court  will  not  grant  an  injunction  pendente  lite  containing 
the  same  relief  that  would  ultimately  be  granted  if  the  plaintiff  succeed- 
ed upon  the  trial  of  the  action.  Cohen  v.  United  Garment  Workers,  35 
Misc.  Rep.  748,  72  N.  Y.  Supp.  341,  and  cases  cited ;  Kerbs  v.  Rosen- 
stein,  56  App.  Div.  619,  621,  67  N.  Y.  Supp.  385. 

Upon  the  affidavits  it  does  not  appear  that  the  International  Union  is 
chargeable  with  any  of  the  acts  complained  of  in  the  moving  papers. 
As  to  this  defendant  and  the  individual  defendants  named  as  its  officers 
the  preliminary  injunction  is  therefore  vacated.  Through  the  excessive 
activity  of  the  pickets  maintained  by  the  defendant  local  unions  and  the 
zeal  of  the  members  of  these  unions  to  obtain  their  demands  by  dis- 
couraging persons  from  entering  the  plaintiff's  employ  acts  of  violence 
have  occurred.  These  acts  occurred,  in  some  instances,  through  the 
actual  agency  or  connivance  of  the  members  of  the  defendant  local 
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unions,  and  in  many  other  instances  they  were  an  almost  inevitable  con- 
sequence of  the  overzeal  of  pickets  and  members  of  the  defendant  local 
unions.  Members  of  the  defendant  local  unions  have  thronged  the 
streets  or  caused  the  streets  to  be  thronged  with  such  crowds  as  to  in* 
terrupt  traffic  and  to  intimidate  the  employes  of  the  plaintiff.  They 
have  approached  the  plaintiff's  employes  in  such  numbers  and  in  such 
threatening  manner  as  to  put  them  in  fear  of  bodily  harm.  They  have 
waited  for  plaintiff's  employes,  and  followed  them  and  derided  them 
with  a  persistence  that  exceeds  the  proper  limits  of  persuasion,  and  be- 
comes an  unwarranted  annoyance  and  harassment.  The  right  of  the 
defendants  to  maintain  pickets  is  well  established,  provided,  however, 
that  such  picketing  is  not  accomplished  by  acts  expressing  or  implying 
threats,  intimidation,  coercion,  or  force.  Sun  Printing  &  Pub.  Ass'n. 
V.  Delaney,  48  App.  Div.  623,  62  N.  Y.  Supp.  750  (compare  record)  ; 
Mills  v.  U.  S.  Printing  Co., -99  App.  Div.  605,  91  N.  Y.  Supp  185; 
Kerbs  v.  Rosenstein,  supra;  Levy  v.  Rosenstein  (Sup.)  66  N.  Y.  Supp. 
101,  affirmed  in  56  App.  Div.  618,  67  N.  Y.  Supp.  630 ;  Foster  v.  Retail 
Clerks'  Protective  Assn.,  39  Misc.  Rep.  48,  78  N.  Y.  Supp.  860;  Rogers 
V.  Evarts  (Sup.)  17  N.  Y.  Supp.  264.  As  was  said  in  Rogers  v. 
Evarts,  supra: 

"The  right  to  combine  inyolves,  of  necessity,  the  right  to  persuade  all  co- 
laborers  to  join  in  the  combination.  The  right  to  persuade  co-laborers  in- 
Tolves  the  right  to  persuade  new  employes  to  Join  the  combination." 

The  strikers  may  freely  strive  to  win  over  others  to  their  support 
by  reason,  arguments,  and  proper  appeal.  Kerbs  v.  Rosenstein,  supra. 
''Arguments,  reasoning,  and  entreaty  are  proper  weapons."  People  v. 
Kostka,  4  N.  Y.  Cr.  R.  429,  435 ;  People  v.  Wilzig,  4  N.  Y.  Cr.  R.  403, 
418.  But  picketing,  argument,  reasoning,  and  entreaty  must  not  be  so 
practiced  or  carried  to  such  extremes  as  to  become,  in  effect,  intimida- 
tion, threats,  coercion,  or  force.  The  jeerjng  of  pickets,  it  is  said,  may, 
under  some  circumstances,  constitute  intimidation.  "Even  persuasion 
and  entreaty  may  be  used  in  such  a  manner,  with  such  persistency,  and 
with  such  environments  as  to  constitute  intimidation.  Their  use  then 
becomes  a  violation  of  law."  Rogers  v.  Evarts,  supra.  Compare  Peo- 
ple V.  Kostka,  supra;  People  v.  Wilzig,  supra. 

Upon  the  affidavits  before  the  court  it  appears  that  the  proper  bounds 
of  reasoning  and  entreaty  in  dealing  with  the  plaintiff's  employes  have 
been  so  exceeded  by  the  defendant  local  unions  and  their  members,  and 
that  the  repetition  of  threats,  intimidation,  coercion,  and  force^  with  the 
resulting  damage  to  the  plaintiff's  business,  is  so  likely  that  a  continu- 
ance of  the  injunction  in  some  respects  must  be  granted.  As  regards 
their  relations  to  the  plaintiff's  employes,  it  is  clear  from  what  has  al- 
ready been  stated  that  the  defendant  local  unions  and  their  members 
must  be  restrained  from  resorting  to  any  threats,  intimidation,  force,  or 
fraud,  whether  through  the  means  of  picketing  or  otherwise.  The  de- 
fendants are  free,  with  these  exceptions,  however,  and  within  the  limits 
already  indicated,  to  make  any  requests,  or  give  any  advice,  or  resort 
to  any  persuasion,  for  the  purpose  of  winning  support,  and  in  so  far  as 
the  preliminary  injunction  is  inconsistent  herewith  it  is  vacated.  The 
defendant  local  unions,  through  their  representatives,  have  sought  to 
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dissuade  customers  who  are  not  under  contractual  obligations,  and  per- 
sons who  might  otherwise  become  customers,  from  purchasing  publica- 
tions and  patterns  published  or  printed  by  the  plaintiff.  Circulars,  let- 
ters, placards,  and  posters  have  emanated  from  the  defendant  local 
unions,  containing  several  innuendoes  of  possible  libelous  character,  and 
asking  that  members  of  unions  and  their- friends  refrain  from  purchas- 
ing such  publications  and  patterns,  and' from  dealing  with  merchants 
who  continue  so  to  purchase.  Upon  the  analogy  of  the  principles  al- 
ready applied  to  the  relation  of  the  defendants  to  the  plaintiffs  em- 
ployes, it  appears  that  the  defendants  should  not  press  any  argument, 
reasoning,  or  entreaty  to  such  an  extreme  that  it  becomes,  in  effect,  a 
threat,  intimidation,  coercion,  or  force.  The  plaintiff  contends  that  the 
dissuasion  practiced  by  the  defendants,  as  shown  in  the  moving  affi- 
davits, constitutes  threats  and  intimidation.  The  authorities,  however, 
do  not  warrant  this  conclusion.  In  Park  &  Sons  Co.  v.  National  Drug- 
gists' Ass'n,  176  N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A.  632,  96  Am.  St. 
Rep.  578,  the  plaintiff,  a  manufacturer  oiE  proprietary  medicines,  sought 
to  enjoin  the  defendant  association  from  inducing  other  manufacturers 
of  proprietary  medicines  to  enter  into  an  agreement  by  which  the  latter 
agreed  to  sell  their  goods  at  a  uniform  jobbing  price  to  such  dealers  only 
who,  in  selling  said  goods,  conformed  to  the  manufacturer's  price  list, 
and  further  agreed  to  sell  to  all  other  dealers  only  at  the  retail  price. 
The  plaintiff,  who  had  refused  to  enter  into  this  agreement,  alleged  in 
his  complaint  that  the  manufacturers  of  proprietary  medicines  were 
prevented  from  selling  their  goods  to  the  plaintiff  because  they  wished 
to  protect  themselves  "with  the  wholesale  and  jobbing  druggists."  As 
to  this  allegation  the  court  said  (at  page  11  of  175  N.  Y.,  page  139  of 
67  N.  E.  [62  L.  R.  A.  632,  96  Am.  St.  Rep.  578])  : 

"The  first  allegation  alluded  to  does  not,  as  I  understand  it,  amount  to  a 
threat  when  taken  in  connection  with  the  other  allegations  of  the  complaint 
with  reference  to  the  plan  devised  for  the  conduct  of  the  business.  The  pro- 
prietors might  well  deem  it  to  be  for  their  best  interests  to  act  in  accord  with 
the  wishes  of  the  druggist  rather  than  those  of  the  plaintiff." 

Parker,  G.  J.,  in  a  concurring  opinion,  said  (at  page  20  of  175  N. 
Y.,  page  142  of  67  N.  E.  [62  L.  R.  A.  632,  96  Am.  St.  Rep.  578])  : 

"The  position  attempted  to  be  taken  at  this  juncture  by  the  plaintiff  is  that, 
granting  the  plans  which  the  members  of  the  association  adopted  were  legal, 
nevertheless  the  wholesale  dealers  can  be  proceeded  against  in  this  suit  be- 
cause  they  compelled  some  or  all  of  the  manufacturers,  against  their  will  and 
inclination,  to  refuse  to  sell  their  goods  to  plaintiff  by  threats,  intimidation, 
blacklisting,  and  other  unlawful  acts  of  the  association.  This  language  has  a 
formidable  sound,  but,  subjected  to  the  same  analysis  as  was  given  to  the 
word  'threats*  in  the  connection  in  which  it  was  used  in  the  National  Pro- 
tective Association  Case,  supra,  it  will  prove  to  be  without  force.  There  are 
no  threats  alleged  in  this  complaint  on  the  part  of  defendants  to  do  anything 
except  that  which  they  have  a  right  to  do,  If  the  views  so  far  expressed  be 
sound,  and  we  said  in  tliat  case,  and  it  is  proper  to  repeat  here,  that  a  man 
may  threaten  to  do  that  which  the  law  says  he  may  do,  provided  that,  within 
the  rules  laid  down  In  certain  cases  therein  cited,  his  motive  is  to  help  himself. 
If  there  be  any  other  'intimidation'  of  manufacturers  than  that  to  be  found 
in  the  agreements  and  written  plans  of  this  association,  and  the  steadfast 
^purpose  on  the  part  of  its  members  to  carry  them  out  according  to  their 
letter,  it  is  not  to  be  found  in  the  complaint.'* 
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In  Mills  V.  U.  S.  Printing  Co.,  supra,  the  court  said  (at  page  611 
of  99  App.  Div.,  page  189  of  91  N.  Y.  Supp.)  : 

"I  think  that  the  statement  of  Bouvler  (1  Bouvier  L.  Diet,  Rawle's  Rev., 
260)  is  correct:-  'A  boycott  Is  not  unlawful  unless  attended  with  some  act  in 
itself  illegal.  [Bohn  Mfg.  Co.  v.  Hollis]  54  Mlnu.  223  [55  N.  W.  1119.  21  L,. 
R.  A.  337,  40  Am.  St.  Rep.  319]).*  I  think  that  the  verb  *to  boycott'  does  not 
necessarily  signify  that  the  doera  employ  violence,  intimidation,  or  other  un- 
lawful coercive  means,  but  that  it  may  be  correctly  used  in  the  sense  of  the 
act  of  a  combination  in  refusing  to  have  business  dealings  with  another  until 
he  removes  or  ameliorates  conditions  which  are  deemed  inimical  to  the  wel- 
fare  of  the  members  of  the  combination,  or  some  of  them,  or  grants  concessions 
which  are  deemed  to  make  for  that  purpose.  And  as  such  a  combination  may 
be  formed  and  held  together  by  argument,  persuasion,  entreaty,  or  by  the 
*touch  of  nature,'  and  may  accomplish  its  purpose  without  violence  or  other 
unlawful  means,  1.  e.,  simply  by  abstenslon,  I  think  it  cannot  be  said  that  'to 
boycott'  Is  to  offend  the  law." 

Under  the  decisions  above  quoted,  it  appears  that  the  dissuasion  which 
the  defendant  local  unions,  through  their  representatives,  have  thus  far 
directed  against  the  plaintiff's  customers  cannot  properly  be  described 
as  threats,  intimidation,  coercion,  or  force.  In  Park  &  Sons  Co.  v.  Nat. 
Druggists'  Ass'n,  supra,  the  court  said  (at  page  8  of  175  N.  Y.,  page 
138  of  67  N.  E.  [62  L.  R.  A.  632,  96  Am.  St.  Rep.  578])  : 

"The  members  of  the  association  clearly  had  the  right  to  work  for  their  own 
interests.  They  had  the  right  to  devise  and  adopt  a  plan  for  the  conduct  of 
the  business  in  which  they  could  make  a  commission  or  a  profit  so  long  as 
they  did  not  unlawfully  Interfere  with  the  rights  of  others.  They  had  the 
right  to  petition  the  manufacturers  to  adopt  the  plan  devised  by  them,  and  to 
support  their  petition  with  all  of  the  arguments  and  persuasions  that  they 
could  bring  to  bear,  so  long  as  they  did  not  resort  to  threats  or  intimidations." 

Since  the  dissuasion  thus  far  practiced  by  the  defendants  falls  safely 
within  this  rule,  it  appears  to  be  not  unlawful.  Regarding  the  rule  just 
applied,  it  is  proper  to  remark  that  a  modification  has  sometimes  been 
intimated.  An  act  which  might  otherwise  be  lawful,  it  is  argued,  will  be 
tortious  if  committed  with  malice ;  and  accordingly,  if  the  acts  of  dis- 
suasion committed  by  the  defendants  were  committed  with  malevolent 
motives  toward  the  plaintiff,  rather  than  with  benevolent  motives  to  the 
defendants'  own  interest,  they  lose  their  lawful  character  and  become 
illegal.  A  faint  recognition  of  this  principle  is  said  to  be  found  in  Cur- 
ran  V.  Galen,  152  N.  Y.  33,  46  N.  E.  297,  37  L.  R.  A.  802,  57  Am.  St. 
Rep.  496 ;  Jacobs  v.  Cohen,  183  N.  Y.  207,  76  N.  E.  5 ;  Park  &  Sons  Co. 
V.  National  Druggists'  Ass'n,  supra;  Mills  v.  U.  S.  Print.  Co.,  supra. 
Contrary  expressions,  however,  are  found  in  National  Protective 
Assn.  V.  Cumming,  170  N.  Y.  315,  326,  63  N.  E.  369,  58  L*.  R.  A.  135, 
88  Am.  St.  Rep.  648,  and  Foster  v.  Retail  Clerks'  Protective  Ass'n, 
supra.  Upon  the  authorities  it  must  be  stated  that  this  modification 
has  not  become  settled  in  the  law  of  this  state.  Foster  v.  Retail  Clerks' 
Protective  Assn.,  supra.  Even  if  this  modification  of  the  rule  were 
settled,  however,  it  seems  that  the  acts  of  the  defendants,  within  the  in- 
tention of  the  modified  rule,  would  be  regarded  as  benevolent  to  them- 
selves, rather  than  malevolent  to  the  plaintiff.  Compare  National  Pro- 
tective Ass'n  V.  Cumming,  supra ;  Jacobs  v.  Cohen,  supra ;  Mills  v.  U. 
S.  Print.  Co.,  supra. 
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As  to  the  defendants'  relation  with  the  plaintiff's  customers  or  per- 
sons who  might  otherwise  become  customers,  the  defendants,  excepting 
only  the  International  Union,  must  be  restrained  from  resorting  to  any 
means  of  dissuasion  in  effect  amounting  to  threats,  intimidation,  force, 
or  fraud;  and  in  so  far  as  the  preliminary  injunction  proceeds  further 
than  this  it  must  be  vacated. 

Regarding  the  circulars,  letters,  placards,  and  posters  that  have 
emanated  from  the  defendants,  the  direction  above  made  regarding  dis- 
suasion in  general  is  fully  applicable.  The  court  is  asked  to  restrain 
the  further  publication  of  the  written  and  printed  matter  above  men- 
tioned, on  the  additional  ground  that  it  contains  innuendoes  of  a  libelous 
character.  Without  in  any  particular  restricting  the  direction  above 
made  restraining  dissuasion  amounting  to  fraud,  whether  in  the  form 
*  of  written  or  printed  publications  or  otherwise,  the  court  must  refuse  to 
restrain  the  publication  of  written  or  printed  matter  which  merely  is 
libelous.  A  court  of  equity  will  not  enjoin  a  libel  against  property 
where  the  plaintiff  by  reason  of  his  inability  to  prove  special  damage  ^ 
has  no  remedy  at  law.  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y. 
384,  C4  N.  E.  163,  69  L.  R.  A.  310;  De  Wick  v.  Dobson,  18  App.  Div. 
399,  46  N.  Y.  Supp.  390.  The  defendants  were  within  their  legal 
rights  in  publishing  circulars  setting  forth  the  circumstances  of  the 
strike,  and  requesting  their  friends  to  withhold  their  patronage  from 
the  plaintiff.  Sinsheimer  v.  United  Garment  Workers,  77  Hun,  215, 
28  N.  Y.  Supp.  321 ;  Cohen  v.  United  Garment  Workers,  supra ;  Foster 
V.  Retail  Clerks'  Protective  Ass'n,  supra.  Upon  the  affidavits,  it  does 
not  appear  how  great  was  the  loss  of  business,  if  any,  that  resulted  from 
the  alleged  libelous  statements.  From  the  letters  written  by  customers 
who  withdrew  their  patronage,  it  would  seem  that  they  were  actuated 
by  those  parts  of  the  circulars  which  were  undeniably  lawful. 

The  preliminary  injunction,  in  so  far  as  it  restrains  the  defendant  local 
unions  and  individuals  from  resorting  to  any  species  of  threats,  intimi- 
dation, force,  or  fraud  in  their  relations  with  the  plaintiff's  employes  or 
customers  must  therefore  be  continued.  The  preliminary  order  of  in- 
junction will  be  modified  in  the  respects  indicated,  and,  as  so  modified, 
continued.     Settle  order  on  notice. 

Injunction  modified,  and,  as  so  modified,  continued. 


(50  Misc.  Rep.  51.) 

PENNSYLVANIA.  STEEL  CO.  V.  TITLE  GUARANTY  &  TRUST  CO.  et  al. 

(Supreme  Court,   Special  Term,   New  York  County.    March,   1906.) 

1.  Lis  PrNDENS— Mortgage  Fobeclosubb— Mechanic's  Lien. 

After  the  filing  of  a  lis  pendens  on  foreclosure  of  a  second  mortgage, 
a  materialman  filed  a  notice  of  lien,  under  Laws  1897,  p.  525,  c.  418, 
%  21,  against  the  holder  of  a  building  loan  mortgage  and  the  holder  of 
the  second  mortgage  and  the  owner  of  the  premises.  Held,  that  in  an 
action  to  foreclose,  the  lien  plaintiff,  though  not  a  party  to  the  mort- 
gage foreclosure,  is  bound  by  the  judgment  therein  to  the  extent  of  all 
pioceedings  taken  after  the  filing  of  the  lis  pendens,  as  provided  by 
Code  Civ.  Proc.  §  1671,  and  the  judgment  in  foreclosure  operates  as  a  bar 
against  him  so  far  as  to  prevent  him  from  foreclosing  his  lien  against 
the  property. 
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2.  MOBTGAGES  —  BUILDING  LOANS  —  PBIOBITIES  —  MECHA«ICWS*  LiERS  —  FIL- 

ING Building  Loan  Agbeement. 

A  title  company  entered  Into  a  building  loan  agreement,  bat  failed  to 
Incorporate  in  such  agreement,  which  was  filed  under  Laws  1897,  p. 
625,  c.  418,  S  21,  a  provision  that  the  mortgage  executed  simultaneously 
with  the  agreement  should  be  made  a  first  lien.  Held  that,  by  using  part 
of  the  loan  to  pay  off  a  first  mortgage,  it  was  liable  to  have  Its  in- 
terest in  the  property  snbjected  to  the  lien  of  the  materialman,  rely- 
ing on  the  agreement  that  the  entire  building  loan  should  be  devoted  to 
the  building  under  construction, 

3.  Same— Subsequent  Contbact  op  Sale. 

Wliere  a  loan  company  failed  to  include  in  its  building  loan  agreement^ 
filed  under  Laws  1807,  p.  625,  c.  418,  $  21,  a  provision  that  the  mortgage 
should  be  a  first  lien,  and  used  part  of  the  loan  to  pay  off  a  first  mort- 
gage, the  provision  of  the  statute  that  a  materialman  filing  a  lien  under 
such  circumstances  should  have  priority  of  the  older  mortgage  did  not 
attach  to  the  Interest  of  the  owner  and  the  holder  of  a  second  mortgage 
because  of  a  failure  to  file  a  contract  of  sale  of  the  premises,  which 
provided  that  if,  on  completion  of  the  building,  the  owner  needed  further 
funds,  the  other  party  to  the  contract  would  advance  a  certain  amount; 
as  such  contract  did  not  constitute  a  building  loan  agreement,  within  the 
meaning  of  section  21  of  the  act 

4.  PABTNEBsniP— Evidence. 

Where  the  holders  of  a  second  mortgage  insisted  on  the  observance  of 
the  specifications  of  the  building  contract  between  the  mortgagor  and  a 
building  contractor,  and  paid  certain  compulsory  labor  claims,  it  did  not 
establish  a  partnership  between  the  second  mortgagee  and  the  owner,  so 
as  to  render  such  mortgage  liable  for  the  materialman's  claim  as  a 
partner. 

5.  Mechanics'  Liens— Pbopebtt  Subject. 

Where  certain  lienors  filed  their  Hens  only  against  the  owner,  they  can 
assert  no  claim  as  against  a  mortgagee  of  the  premises. 

Action  by  tlie  Pennsylvania  Steel  Company  against  the  Title  Guar- 
anty &  Trust  Company  and  others  to  foreclose  a  materialman's  lien. 
Judgment  for  plaintiflf. 

Battle  &  Marshall  (H.  Snowden  Marshall,  of  counsel),  for  plaintiflf. 
Harold  Swain,  for  defendant  Title  Guaranty  &  Trust  Co. 

Simpson,  Werner  &  Cordoza  (A.  J.  Simpson,  of  counsel),  for  de- 
fendants Star  Holding  Co.  and  defendants  Potter. 

Eustis  &  Foster  (John  E.  Eustis,  of  counsel),  for  defendant  Pelham 
Operating  Co. 

Eidlitz  &  Hultse  (Arthur  Mayer,  of  counsel),  for  defendants  White 
Granite  Co.  and  Miller,  Daybill  &  Co. 

Julius  D.  Tobias,  for  defendants  George  Call  &  Co:  and  Horace  E. 
Hartwell. 

James  C.  De  La  Mere,  for  defendants  Forgotston. 

LEVENTRITT,  J.  In  May,  1903,  the  premises  4,  6,  and  8  East 
Twenty-Eighth  street,  New  York  City,  were  purchased  by  the  defend- 
ant Eugene  Potter,  subject  to  a  mortgage  of  $160,000,  and  in  Novem- 
ber following,  a  contract  of  sale  was  made  by  the  defendant  Frederick 
Potter  with  the  defendant  L.  George  Forgotston.  The  purchase  price 
was  fixed  at  $265,000,  which  Forgotston  was  to  pay  by  assuming  the 
existing  mortgage  of  $160,000,  and  executing  and  delivering  a  pur- 
chase-money mortgage  for  the  remaining  $105,000.    The  contract  of 
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sale  provided  that  Forgotston  should  erect  upon  the  premises  a  build- 
ing, which  was  specifically  described,  and  it  provided  that  Potter 
should  procure  for  Forgotston's  benefit  a  building  loan  of  $370,000. 
The  contract  contained  all  the  terms  of  the  proposed  building-loan 
agreement,  the  stages  of  construction  at  which  the  respective  instal- 
ments were  to  be  paid,  and  the  purposes  to  which  they  were  to  be  ap- 
plied. The  first  instalment  was  fixed  at  $170,000,  out  of  which  For- 
gotston was  required  to  discharge  the  $160,000  mortgage.  Provision 
was  also  made  for  the  payment  out  of  the  building  loan  of  $11,100  for 
Potter's  services  in  procuring  the  loan.  Through  the  efforts  of  Eu- 
gene Potter,  the  defendant  Title  Guaranty  &  Trust  Company,  in  No- 
vember, 1903,  consented  to  make  the  building  loan  upon  the  terms  of 
the  agreement  between  Frederick  Potter  and  Forgotston.  In  Decem- 
ber, 1903,  pursuant  to  the  contract  of  sale,  Eugene  Potter  conveyed 
the  premises  in  question  to  Forgotston,  subject  to  the  ground  mortgage 
of  $160,000,  and  for  the  equity  a  purchase-money  mortgage  of  $105,000 
'was  executed  and  delivered  to  Frederick  Potter.  No  point  is  made  of 
the  fact  that  one  of  the  Potters  owned  the  property  and  executed  the 
<ieed,  while  the  other  contracted  for  the  sale  and  received  the  purchase- 
money  mortgage,  and  that  fact  does  not  affect  the  rights  of  any  of  the 
parties.  In  January,  1904,  building  operations  were  started.  In  April, 
1904,  the  plaintiff  contracted  with  Forgotston  to  furnish  materials  for 
the  structural  ironwork  in  the  building  to  be  erected.  On  August  25, 
1904,  the  Title  Guaranty  &  Trust  Company  executed  a  building  loan 
agreement  with  Forgotston.  That  agreement  did  not  provide  for  the 
application  of  any  part  of  the  loan  to  the  discharge  of  the  $160,000 
mortgage,  or  to  the  payment  of  Potter's  commissions,  although  it  was 
understood  between  Potter  and  the  title  company,  as  it  had  been  be- 
tween potter  and  Forgotston,  that  a  part  of  the  loan  should  be  applied 
to  the  discharge  of  that  mortgage  and  the  payment  of  those  commis- 
sions. The  agreement  called  for  absolute  payments  to  be  made  at 
stated  stages  of  construction,  and,  for  aught  that  appeared  to  the  con- 
trary, the  whole  sum  was  to  be  devoted  to  the  building.  The  agree- 
ment did  provide  that  the  building  loan  mortgage  was  to  be  a  first  lien, 
tut  it  did  not  provide  that  any  part  of  the  loan  was  to  be  used  to  make 
it  a  first  lien.  Simultaneously  with  this  agreement,  Forgotston  ex- 
ecuted a  mortgage  to  the  title  company  for  $370,000  to  secure  the  ad- 
vances to  be  made.  Thereupon  he  received  the  title  company's  check 
for  $170,000,  being  the  first  instalment.  That  check  he  immediately 
indorsed  and  returned  to  the  company.  In  lieu  thereof  the  title  com- 
pany drew  its  four  checks,  and  thereby  distributed  the  $170,000  as 
follows :  One  to  the  order  of  Thomas  W.  Butts,  the  attorney  for  the 
mortgagee,  for  $164,580.87,  in  satisfaction  of  the  ground  mortgage  of 
$160,000,  together  with  the  interest  thereon;  another  to  the  like  order 
-for  $105,  in  payment  of  counsel  fees  in  connection  with  that  mortgage ; 
the  third  in  the  sum  of  $2,220,  representing  the  first  instalment  of 
Potter's  commissions,  drawn  to  the  order  of  Forgotston,  by  him  in- 
<lorsed  and  at  once  returned  to  the  company ;  and  the  fourth,  in  the 
sum  of  $2,994.13,  also  drawn  to  the  order  of  Forgotston,  but  by  him 
retained,  and  representing  the  entire  amount  remaining  to  him  out  of 


Digitized  by 


Google 


302  100  NEW  YORK  SUPPLEMENT  (Sup.    Ct 

and  134  New  York  State  Reporter 

the  installment  of  $170,000.  On  August  25, 1904,  Frederick  Potter  ex- 
ecuted an  agreement  subordinating  his  mortgage  of  $105,000  to  the 
title  company's  mortgage.  This,  together  with  the  pa)nnent  of  the 
$160,000  mortgage  out  of  the  loan,  made  the  title  company's  mortgage 
a  first  lien.  On  August  27,  1904,  the  building  loan  agreement  between 
Forgotston  and  the  title  company  was  filed  in  the  county  clerk's  office. 
Prior  to  the  execution  of  this  agreement  the  plaintiff  had  furnished, 
and  it  thereafter  continued  to  furnish,  materials  to  Forgotston,  under 
its  contract  with  him,  until  the  latter  part  of  October,  1904,  when  he 
decamped,  after  having  defaulted  in  several  of  his  payments.  In  Octo- 
ber, 1904,  Frederick  Potter  assigned  the  $105,000  mortgage  to  the  de- 
fendant Star  Holding  Company.  On  November  3,  1904,  that  com- 
pany commenced  the  foreclosure  thereof,  and  filed  its  complaint  and 
notice  of  lis  pendens.  In  that  action  the  Title  Guaranty  &  Trust  Com- 
pany was  made  a  party  defendant  for  the  sole  purpose,  as  alleged  in 
the  complaint,  of  having  the  amount  of  its  first  mortgage  lien  computed. 
A  reference  followed,  and  the  sum  of  $220,000  principal,  and  $4,250.66 
interest,  was  reported  due.  The  action  proceeded  to  judgment,  and  on 
February  7,  1905,  the  premises  were  sold  at  public  auction,  subject  to 
the  title  company's  lien  as  computed,  to  one  Anna  M.  Somerville  for 
the  Star  Holding  Company.  In  March,  1905,  the  premises  were  con- 
veyed to  the  Gotham  Construction  Company.  On  November  7,  1904, 
the  Pennsylvania  Steel  Company,  the  plaintiff  herein,  filed  its  notice  of 
lien  against  the  respective  interests  of  the  Title  Guaranty  &  Trust  Com- 
pany, Star  Holding  Company,  and  Frederick  Potter  as  owners,  in  the 
following  language: 

"The  name  of  the  owners  of  the  real  property  against  each  of  whose  respect- 
ive Interests  therein  a  Hen  Is  claimed  are :  Title  Guaranty  &  Trust  Ck)mpany, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  York ;  Star  Holding  CJompany,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  New  York ;  and  Frederick 
Q.  Potter;  and  the  Interests  of  the  said  respective  owners,  so  far  as  known 
to  the  lienor,  are  as  follows :  The  said  Star  Holding  Company  Is  assignee  of 
a  mortgage  covering  the  premises  hereinafter  described  dated  December  31, 
1903,  from  L.  George  Forgotston  to  Frederick  G.  Potter.  The  said  Frederick 
G.  Potter  Is  the  mortgagee  named  In  said  mortgage  dated  December  81,  19a3, 
from  L.  George  Forgotston  to  the  said  Frederick  G.  Potter.  The  said  Title 
Guaranty  &  Trust  Company  Is  the  lender  In  a  certain  building  loan  agreement 
In  regard  to  the  premises  hereinafter  described,  dated  August  25,  1904,  be- 
tween the  Title  Guaranty  &  Trust  Company  and  L.  George  Forgotston,  and  la 
the  mortgagee  In  a  certain  mortgage  covering  the  property  hereinafter  de- 
scribed, dated  August  25,  1904.  between  L.  George  Forgotstx>n  and  the  said 
Title  Guaranty  &  l^ust  Company." 

Under  these  facts  the  plaintiff  seeks  the  following  relief:  (1)  The 
foreclosure  of  the  lien  against  the  premises  in  question;  (2)  the  re- 
covery of  a  personal  judgment  against  the  defendant  Forgotston  and 
also  against  the  defendants  Potter  as  partners  of,  or  as  being  engaged 
in  a  joint  enterprise  with,  Forgotston;  and  (3)  the  enforcement  of  its 
lien  and  claim  against  the  interest,  respectively,  of  the  defendants  Fred- 
erick Potter  and  the  Star  Holding  Company  under  the  $105,000  second 
mortgage,  and  of  the  Title  Guaranty  &  Trust  Company  under  its 
building  loan  mortgage. 
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The  judgment  of  foreclosure  is  invoked  as  a  bar  to  the  present  ac- 
tion. It  IS  contended  that  the  plaintiff's  rights  and  claims  could  and 
should  have  been  litigated  in  the  foreclosure  action;  that  the  plaintiff 
should  have  applied  to  be  made  a  party  to  that  action  as  a  person  hav- 
ing an  interest  in  the  subject-matter  thereof;  that,  having  permitted 
the  opportunity  to  pass,  the  action  to  proceed  to  judgment,  and  the 
property  to  be  sold  and  conveyed,  it  is  bound  by  the  judgment. 

The  plaintiff's  lien  was  filed  subsequent  to  the  filing  of  the  lis  pendens 
in  the  foreclosure  action,  and,  although  the  plaintiff  was  not  a  party  to 
that  action,  it  is  bound  by  the  proceedings  taken  therein,  under  Code 
Civ.  Proc.  §  1671,  which  reads  as  follows : 

"Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as  prescribed  In 
the  last  section,  the  pendency  of  the  action  is  constructive  notice,  from  the 
time  of  so  filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of  the  prop- 
erty affected  thereby,  from  or  against  a  defendant,  with  respect  to  whom  the 
notice  is  directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  person, 
whose  conveyance  or  incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  is  bound  by  all  proceedings  taken  in  the  action,  after  the  filing  of 
the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the  action.** 

That  language  is  clear  and  specific,  and  its  effect  should  be  kept 
within  the  limitation  prescribed.  It  does  not  extend  the  doctrine  of 
res  judicata  to  persons  not  parties.  It  embraces  only  such  matters 
as  were  actually  litigated,  and  binds  only  to  the  extent  of  proceedings 
actually  taken.  Therefore,  while  the  plaintiff  is  bound  by  the  terms 
of  the  foreclosure  judgment,  and  cannot  enforce  its  lien  against  the 
property  sold  under  judicial  decree,  it  has  not  been  deprived  of  the 
right  to  litigate  here  any  issue  not  raised  or  passed  upon  or  involved 
in  any  proceeding  taken  in  the  foreclosure  action.  It  is  bound  by  the 
foreclosure  judgment  only  so  far  as  the  statute  binds  it,  and  the  stat- 
ute binds  it  only  to  the  extent  of  "all  proceedings  taken  in  the  action 
after  the  filing  of  the  notice"  of  lis  pendens. 

The  doctrine  of  res  judicata  does  not  apply  to  the  facts  of  this  case. 
The  general  rule  is  that  a  judgment  is  final  and  conclusive  between 
the  parties  or  their  privies,  not  only  as  to  the  matters  actually  deter- 
mined, but  as  to  every  other  matter  which  the  parties  might  have  liti- 
gated and  had  decided  as  incident  to,  or  essentially  connected  with, 
the  subject-matter  of  the  litigation,  within  the  purview  of  the  original 
action,  either  as  a  matter  of  claim  or  defense.  Earle  v.  Earle,  173  N. 
Y.  480,  487,  66  N.  E.  398 ;  Reich  v.  Cochran,  151  N.  Y.  122,  45  N.  E. 
367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607;  Patrick  v.  Shaffer,  94  N. 
Y.  423,  430 ;  Pray  v.  Hegeman,  98  N.  Y.  358 ;  Hymes  v.  Estey,  116 
N.  Y.  501,  22  N.  E.  1087, 15  Am.  St.  Rep.  421.  The  expression  "might 
have  been  litigated"  is  misleading.  Freem.  Judg.  (4th  Ed.)  §  249. 
The  Court  of  Appeals  has  on  several  occasions  defined  and  restricted 
its  meaning.  In  Earle  v.  Earle,  supra,  it  is  limited  "to  such  matters 
as  might  have  been  used  in  the  former  action  as  a  defense  to  an  adverse 
claim  made  by  the  plaintiff  therein"  or  by  a  codefendant.  In  Malloney 
V.  Horan,  49  N.  Y.  Ill,  10  Am.  Rep.  335,  it  is  said  that: 

"When  the  authorities  say  that  a  Judgment  is  final  and  conclusive  upon  the 
parties  to  it  as  to  all  matters  which  might  have  been  litigated  and  decided  in 
the  action,  the  expression  must  be  limited  as  applicable  to  such  matters  only 
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as  might  have  been  used  as  a  defense  in  that  action  against  an  adyerse  claim 
therein;  mich  matters  as  if  now  considered  would  Involve  an  Inquiry  Into 
the  merits  of  the  former  judgment"— citing  Whltcomb  ▼.  Williams*  4  Pick. 
(Mass.)  228;  King  v.  Chase,  15  N.  H.  13,  41  Am.  Dec.  675. 

Again,  it  is  said  that,  in  order  to  ascertain  what  might  have  been 
litigated  in  the  former  action,  "it  is  proper  to  look  beyond  what  appears 
on  the  face  of  the  judgment,  to  every  allegation  which,  having  been 
made  on  one  side  and  denied  on  the  other,  was  at  issue  and  determined 
in  the  course  of  the  proceedings."  Griffin  v.  L.  I.  R.  R.  Co.,  102  N. 
Y.  449,  452,  7  N.  E.  735. 

The  title  company  was  made  a  party  defendant  in  the  foreclosure 
action  for  the  express  purpose,  and  no  other,  of  having  the  amount  of 
its  lien  determined.  The  property  was  sold  subject  to  the  amount  re- 
ported due.  There  was  no  issue  presented,  and  therefore  none  litigated 
between  the  title  company  and  any  codefendant  While  the  court  has 
power  to  determine  in  an  action  the  ultimate  rights  of  defendants  as  be- 
tween themselves,  even  though  such  rights  are  not  material  to  the  actual 
issue  before  the  court  or  to  the  relief  to  be  administered,  they  must,  at 
least,  in  some  manner  be  brought  to  the  notice  of  the  court,  and  actually 
determined  or  involved  in  the  judgment,  to  make  that  judgment  opera- 
tive upon  and  conclusive  as  to  them.  Fairchild  v.  Lynch,  99  N.  Y.  359, 
2  N.  E.  20.  Therefore,  a  judgment  is  not  res  judicata  of  the  matters 
determined  in  favor  of  one  defendant  as  against  another  defendant 
where  the  interests  of  the  defendants  were  not  joint,  and  no  issue  be- 
tween them  was  tendered  or  litigated.  2  Black,  Judg.  §  699 ;  Freem. 
Judg.  (4th  Ed.)  §  168 ;  Beveridge  v.  N.  Y.  El.  R.  R.  Co.,  112  N.  Y. 
19,  19  N.  E.  489,  2  L.  R.  A.  648 ;  O'Connor  v.  N.  Y.  &  Yonkers  Land 
Co.,  8  Misc.  Rep.  243,  245,  28  N.  Y.  Supp.  544.  Or,  as  is  said  in  Rudd 
V.  Cornell,  171  N.  Y.  114, 126,  63  N.  E.  823,  "a  judgment  against  sever- 
al defendants  cannot  determine  their  rights  as  between  themselves  un- 
less they  are  drawn  in  issue"— citing  Big.  Estop.  §  96. 

The  foreclosure  judgment,  in  the  absence  of  the  statute,  would  bind 
only  the  parties  and  their  privies.  The  Pennsylvania  Steel  Company 
was  not  a  party,  and  the  right  which  is  here  asserted  against  the  title 
company  is  not  derived  "from,  through,  or  under"  it,  but  arises  by 
operation  of  law.  Lien  Law,  §  21.  Had  the  Pennsylvania  Steel  Com- 
pany been  a  party  to  the  foreclosure  action,  the  present  issue  between 
it  and  the  title  company  could  not  have  been  there  raised  or  litigated. 
Smart  v.  Bement,  4  Abb.  Dec.  253 ;  N.  Y.  Life  Ins.  &  T.  Co.  v.  Cuth- 
bert,  87  Hun,  339,  34  N.  Y.  Supp.  300.  But,  even  if  the  steel  company 
had  been  made  a  party  and  could  have  litigated  the  claim,  it  was  not 
bound  to  do  so.  Earle  v.  Earle,  173  N.  Y.  480,  66  N.  E.  398.  The 
claim  here  presented  would  not  have  been  a  defense  to  any  issue  raised 
by  the  pleadings  in  the  foreclosure  action,  nor  was  it  connected  with 
the  subject-matter  of  that  litigation — the  foreclosure  of  the  second 
mortgage.  My  conclusion  is,  therefore,  that  the  judgment  of  fore- 
closure operates  as  a  bar  only  in  so  far  as  it  prevents  the  plaintiff 
from  foreclosing  its  Hen  against  the  property. 

The  plaintiff's  notice  of  lien  was  filed  against  the  interests  of  the 
title  company  under  its  building  loan  mortgage,  and  against  the  inter- 
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ests  of  the  Star  Holding  Company  and  Frederick  Potter  under  the 
second  mortgage  of  $105,000.  The  plaintiff  relied  for  relief  against 
the  title  company  upon  section  21  of  the  lien  law  (Laws  1897,  p.  525, 
c  418),  which  provides: 

*'A  contract  for  a  building  loan,  either  with  or  without  the  sale  of  land, 
and  any  modification  thereof,  must  be  in  writing  and  duly  acknowledged,  and 
within  ten  days  after  its  execution  be  filed  in  the  ofiSce  of  the  clerk  of  the 
county  in  which  any  part  of  the  land  is  situated,  and  the  same  shall  not  be 
filed  in  the  register's  office  of  any  county.  If  not  so  filed  the  interest  of  each 
party  to  such  contract  in  the  real  property  affected  thereby,  is  subject  to  the 
lien  and  claim  of  a  person  who  shall  thereafter  file  a  notice  of  lien  under  this 
chapter.  A  modincanon  of  such  contract  shall  not  affect  or  impair  the  right  or 
interest  of  a  person,  who,  previous  to  the  filing  of  such  modification  had 
furnished  or  contracted  to  furnish  materials,  or  had  performed  or  contracted  to 
perform  labor  for  the  improvement  of  real  property,  but  such  right  or  interest 
shall  be  determined  by  the  original  contract.  The  county  clerk  is  entitled  to  a 
fee  of  twenty  cents  for  filing  such  contract  or  modification.  Such  contracts 
and  modifications  thereof  shall  be  indexed  in  a  book  provided  for  that  pur- 
pose, in  the  alphabetical  order  of  the  names  of  the  persons  to  whom  such 
loans  shall  be  made.*' 

The  protection  of  the  materialman,  at  which  the  statute  aims,  de- 
pends entirely  upon  the  filing  of  the  building  loan  agreement.  The 
statute  is  a  safeguard  against  secret  arrangements  between  lender  and 
owner  or  contractor.  It  commands  that  all  agreements  or  modifica- 
tions thereof  be  filed.  The  object  is  to  acquaint  the  materialman  with 
the  exact  amount  of  money  to  be  advanced,  the  purposes  to  which  it 
is  to  be  applied,  and  the  times  when  or  the  stages  of  construction  at 
which  advances  are  to  be  made.  In  the  terms  of  the  agreement,  is 
he  to  find  a  guide  to  his  dealings  with  the  owner  or  contractor?  There- 
fore, the  agreement  filed  should  be  a  true  agreement.  Nothing  should 
be  left  to  conjecture.  The  materialman  is  not  called  upon  to  inquire 
beyond  the  actual  terms  of  the  filed  instrument.  The  agreement  is  his 
source  of  information;  the  statute  his  protection.  In  the  event  of 
failure  to  comply  with  the  statute,  the  interest  in  the  real  property  of 
each  party  to  the  agreement  is  subjected  to  the  lien  and  claim  of  the 
materialman  thereafter  filing  his  notice  of  lien.  Had  the  building  loan 
agreement  between  the  title  company  and  Forgotston  provided  for  the 
payment  of  the  $160,000  mortgage  and  the  commissions  of  $11,100, 
there  would  have  been  compliance  with  the  statute.  It  contained  no 
such  provision.  It  called  for  a  first  payment  of  $170,000,  but  all  that 
Forgotston  received  was  $2,994.13.  By  its  terms  $370,000  was  to  be 
advanced  for  construction,  while,  as  a  matter  of  fact,  only  about  $195,- 
000  was  to  be  available  for  that  purpose.  The  first  payment  was  to  be 
made  when  the  second  tier  of  the  ironwork  was  completed.  The 
plaintiff's  materials  were  required  in  the  early  stages  of  construction, 
and  it  was  justified  in  relying  upon  the  first  instalment  as  a  source  of 
payment. 

But  the  contention  of  the  title  company  is  that  the  agreement  filed 
is  complete  and  accurate.  That  contention  fails.  Eugene  Potter  ap- 
plied to  the  title  company  for  a  building  loan  upon  the  terms  of  the 
Potter-Forgotston  contract,  which  he  delivered  to  the  title  company, 
and  which  was  closely  followed  in  the  drafting  of  the  agreement  be- 
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tween  the  title  company  and  Forgotston.  The  schedule  of  payments 
was  transcribed  verbatim,  with  the  sole  exception  of  the  provision  for 
the  satisfaction  of  the  $160,000  mortgage.  It  follows  that  the  title 
company  cannot  now  disclaim  the  knowledge  which  the  Potter- 
Forgotston  agreement  imparted — ^the  knowledge  that  the  $160,000 
mortgage  was  to  be  satisfied  out  of  the  $170,000  instalment.  Of 
course,  the  mere  acquisition  of  that  knowledge  was  not  sufficient  to 
attach  any  liability  to  the  title  company,  yet  it  is  a  fact  of  some  sig- 
nificance, and  not  to  be  overlooked.  The  liability  flows  from  the  adop- 
tion by  the  title  company  of  the  Potter-Forgotston  means  of  dischar- 
ging the  $160,000  mortgage,  and  its  omission  to  incorporate  that  means 
in  its  building  loan  agreement  with  Forgotston.  The  president  of  the 
title  company  admits  that  he  arranged  with  Potter  that  the  $160,000 
mortgage  was  to  be  retired  out  of  the  first  payment  on  the  building 
loan.  Yet  the  building  loan  agreement  filed  is  silent  as  to  the  intended 
application  of  any  part  of  the  loan  to  the  retirement  of  that  mortgage ; 
and  the  only  reasonable  deduction  to  be  drawn  from  its  language  is 
that  the  entire  loan  would  be  devoted  to  construction,  notwithstanding 
the  provision  that  the  building  loan  mortgage  was  to  be  "subject  to  no 
incumbrance." 

The  plaintiff  had  a  right  to  rely  on  the  letter  of  the  building  loan 
contract.  It  had  the  right  to  rely  upon  the  assurance  it  contained  that 
Forgotston  would  receive  $370,000  to  be  devoted  to  the  building  under 
construction.  The  statute  called  upon  the  title  company  to  reduce  the 
entire  agreement  to  writing,  and  to  file  it  in  the  county  clerk's  office, 
and,  as  a  penalty  for  failure,  prescribed  that  its  interest  under  the  con- 
tract should  be  subject  to  the  lien  and  claim  of  the  plaintiff.  The  true 
agreement  between  the  title  company  and  Forgotston  was  never  filed ; 
the  title  company  has,  therefore,  incurred  the  penalty  prescribed  by  the 
statute. 

The  plaintiff  contends  that  the  statutory  liability  attaches,  also,  to 
the  interests  of  the  defendants  Frederick  Potter  and  Star  Holding 
Company  under  the  second  mortgage  of  $105,000  because  of  the  omis- 
sion to  file  the  Potter-Forgotston  contract  of  sale.  That  contract  pro- 
vided that,  if  upon  the  completion  of  the  building  Forgotston  needed 
further  funds.  Potter  would  advance  $10,000.  That  did  not  constitute 
a  building  loan  agreement,  within  the  meaning  of  the  statute,  and 
hence  there  was  no  occasion  for  filing. 

The  plaintiff  claims,  also,  that  the  defendants  Potter  are  personally 
liable  as  partners  of,  or  engaged  with  Forgotston  in,  a  joint  building 
enterprise.  The  evidence  discloses  no  act  on  the  part  of  the  Potters 
indicative  either  of  partnership  or  joint  enterprise.  Nothing  was  done 
by  them  inconsistent  with  an  intention  to  protect  their  interests  under 
the  $105,000  mortgage.  That  mortgage  covered  their  investment,  as 
well  as  their  profit  upon  the  sale  to  Forgotston.  To  the  adequate  im- 
provement of  the  property  they  looked  for  realization.  Therefore,  it 
was  important  that  they  should  hold  Forgotston  to  the  strict  perform- 
ance of  his  building  contract.  They  stationed  their  representatives  on 
the  premises,  advised  on  different  occasions  with  Forgotston  and  his 
architect,  and  repeatedly  complained  of  defects  in  the  building,  and  in- 


Digitized  by 


Google 


Sup.  Ct.)  8IBE  V.  LONG  ACKE  SQUARE  BLDG.  CO.  307 

sisted  that  it  be  constructed  according  to  specifications.  After  Forgot- 
ston  disappeared,  they  paid  certain  compulsory  labor  claims.  These 
acts,  under  the  circumstances,  indicate  nothing  more  than  an  intention 
of  the  Potters  to  conserve  their  interests  under  their  mortgage,  and  do 
not  point  to  copartnership  or  joint  enterprise. 

The  plaintiflF,  in  addition  to  its  relief  against  the  title  company,  is 
entitled  to  a  personal  judgment  against  the  defendant  Forgotston.  The 
defendant  lienors,  having  filed  their  liens  only  against  Forgotston  as 
owner,  can  assert  no  claim  against  the  title  company  (Packard  v.  Sugar- 
man,  31  Misc.  Rep.  623,  66  N.  Y.  Supp.  30),  and  are  limited  to  a 
personal  judgment  against  Forgotston  (Bradley  &  Currier  Co.  v. 
Pacheteau,  175  N.  Y.  492,  67  N.  E.  1080). 

Judgment  accordingly. 


(50  Mific.  Rep.  29.) 

SIRE  ▼.  LONG  ACRE  SQUARE  BLDG.  CO.  et  aL 

(Supreme  Ck>urt,   Special  Term,  New  York  Ck)unt7.    March,  1906.) 

L  MoBTGAQEa— Restrainiro  Foreglosube— Evidence. 

Where  an  action  was  brought  to  reetrain  the  foreclosure  of  a  mortgage 
gtvoi  by  a  corporation  on  a  leasehold  Interest  held  by  it,  the  grounds 
for  restraining  the  foreclosure  were  not  established  by  the  eyldence,  and 
there  was  no  proof  that  the  default  of  the  corporation  in  the  covenants 
contained  by  the  mortgage  were  due  to  any  act  of  the  holder  thereof,  he 
wUl  not  be  restrained  from  enforcing  his  security. 

2.  Specific  Performance— Contbaot— Evidence. 

An  action  for  specific  performance  of  a  contract  cannot  be  maintained, 
where  the  evidence  leaves  it  a  matter  of  doubt  as  to  whether  the  con- 
tract was  ever  consummated,  and,  if  it  was,  plaintifiT  was  in  default  in 
carrying  out  his  part  of  the  agreement 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Specific  Perform- 
ance, H  387-S95.] 

3.  Monet  Paid— Voluntary  Payment— Recovery. 

Where  plaintiff  paid  taxes  and  the  rent  on  a  certain  leasehold,  having 
no  interest  in  the  property,  the  payment  is  a  voluntary  one,  where  no 
fraud  or  deceit  Is  shown,  and  plaintiff  cannot  recover  against  the  holder 
of  the  leasehold  the  amount  so  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35,  Cent  Dig.  Money  Paid,  S§ 

Action  by  Henry  B.  Sire  against  the  Long  Acre  Square  Building 
Company  and  others  for  specific  performance.  Judgment  dismissing 
complaint 

Franklin  Bien,  for  plaintiff. 
Wm.  C.  Roe,  for  defendant. 

GILDERSLEEVE,  J.  The  object  of  this  action  is  to  Judicially  de- 
termine the  respective  rights  of  the  plaintiff,  Henry  B.  Sire,  and  the 
defendant,  Edward  R.  Thomas,  arising  out  of  an  alleged  agreement  be- 
tween Leander  S.  Sire,  a  brother  of  said  plaintiff,  and  the  said  Thomas, 
concerning  certain  leasehold  property  located  at  the  northwest  corner 
of  Broadway  and  Forty-Fifth  street,  in  the  city  of  New  York.  The 
said  agreement  was  assigned  to  the  plaintiff  before  this  action  was  com- 
menced.   The  testimony  consists  of  about  1,000  typewritten  pages,  and 
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as  to  many  of  the  questions  involved  there  is  a  very  sharp  conflict  of 
evidence.  It  appears  that  in  the  summer  of  1902  the  said  Leander  S. 
Sire  held,  in  the  name  of  Joseph  J.  Corwin,  one  of  the  defendants  here- 
in, a  leasehold  from  the  trustees  of  Henry  Astor  of  the  comer  lot  at 
Broadway  and  Forty-Fifth  street  above  mentioned,  where  he  had  begun 
the  construction  of  a  theater,  and  that  there  was  a  mortgage  of  $25,000 
upon  said  leasehold,  which  the  said  Sire  claimed  he  controlled ;  tfiat  the 
said  Sire  had  become  embarrassed  for  want  of  sufiicient  funds  to  carry 
out  the  project ;  that  at  this  stage  he  met  the  defendant  Thomas,  brought 
the  matter  to  his  attention,  and  disclosed  the  condition  of  affairs ;  that 
in  response  to  the  proposition  of  said  Leander  S.  Sire  that  the  said 
Thomas  should  unite  with  him  in  the  enterprise,  said  Thomas  accepted 
on  the  general  understanding  that  he  would  be  expected  to  furnish 
about  $60,000  out  of  a  total  of  $100,000  necessary  to  carry  out  the  en- 
terprise; that  said  Thomas  advanced  some  money,  pursuant  to  this 
general  understanding,  before  obtaining  legal  advice  and  before  the 
details  of  the  scheme  and  the  conditions  upon  which  the  money  wrs  to 
be  advanced  had  been  settled ;  that  soon  after  the  first  advance  of  money 
by  said  Thomas  had  been  made  he  employed  Messrs.  Sullivan  &  Crom- 
well to  act  for  and  represent  him  in  the  matter;  that  Mr.  Albert  S. 
Ridley,  a  lawyer  associated  with  the  said  firm  of  Sullivan  &  Cromwell, 
and  one  of  the  defendants  herein,  acted  in  behalf  of  said  firm  and  be- 
came the  representative  of  said  Thomas  in  the  business ;  that  the  said 
Joseph  J.  Corwin,  throughout  all  the  transactions  that  are  the  subject 
of  inquiry  in  this  litigation,  held  the  legal  title  to,  or  represented  the 
interests  owned  or  claimed  by,  the  said  Leander  S.  Sire.  It  may  be 
here  noted  that  said  Sire  testified  that  he  too  left  everything  relating  to 
this  matter  to  the  said  Ridley,  who  acted  as  well  for  him  as  for  said 
Thomas,  although  it  is  not  denied  that  some  one  from  the  office  of 
Albert  I.  Sire,  a  lawyer,  and  a  brother  of  Leander  S.  Sire,  took  some 
part  in  certain  steps  of  the  proceedings  in  behalf  of  Leander  S.  Sire. 
It  will  thus  be  seen  that  the  testimony  of  Albert  S.  Ridley  is  a  very  im- 
portant factor  in  this  controversy.  It  further  appears  that  before 
any  definite  understanding  had  been  reached  and  details  agreed  upon 
by  the  principals,  namely,  Leander  S.  Sire  and  Edward  R.  Thomas, 
fixing  their  rights  and  obligations  in  the  enterprise,  these  gentlemen 
agreed  that  it  was  desirable  to  acquire  leaseholds  to  the  west,  adjoining 
the  corner  property,  in  order  that  the  plot  upon  which  the  proposed 
building  was  to  be  erected  might  be  enlarged;  that  accordingly,  through 
their  joint  efforts,  the  Varnum  lease  of  the  lot  immediately  adjoining 
on  the  west  was  obtained  at  a  cost  of  $11,500,  paid  by  the  said  Thomas, 
and  an  assignment  thereof  taken  in  the  name  of  Milton  L.  Bouden,  one 
of  the  defendants  herein,  as  the  personal  agent  or  dummy  of  said 
Thomas ;  that  this  was  in  July,  1902 ;  that  later  on  the  next  lease  to  the 
west,  known  as  the  "Loomis  leasehold,"  was  acquired  and  assigned  to 
the  said  Bouden,  at  a  cost  of  about  $8,500,  which  was  paid  by  the  said 
Thomas ;  that  in  addition  to  these  surns  the  said  Thomas  also  advanced 
$17,000  to  clear  away  incumbrances  oii  the  Corwin  leasehold,  first  above 
mentioned,  and  said  leasehold  passed  by  assignment  to  the  said  Bouden, 
and  thus  Bouden  (practically  Thomas)  held  the  leases  for  the  entire 
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property  upon  which  the  contemplated  building  was  to  be  erected ;  that 
subsequently  the  trustees  of  Henry  Astor,  the  owner  of  the  fee,  granted 
a  new  lease  in  exchange  for  the  three  leases  above  mentioned,  known 
hereafter  as  the  "consolidated  lease."  It  appears,  further,  that  after 
the  said  Sire  had  acquired  the  corner  leasehold,  and  held  and  owned 
the  same  in  the  name  of  Corwin,  as  above  stated,  and  before  said  lease- 
hold was  transferred  to  the  said  Bouden,  he  expended  in  the  acquisi- 
tion and  maintenance  of  the  lease,  and  also  in  excavating  for  the  con- 
templated improvements,  considerable  sums  of  money.  The  plaintiff 
claims  that  the  sum  thus  expended  amounted  to  $30,000.  It  further 
appears  that,  notwithstanding  these  large  expenditures  of  money  by 
both  parties  and  the  importance  of  the  project,  no  written  agreement 
was  ever  entered  into  between  the  principals,  Leander  S.  Sire  and 
Thomas,  or  any  one  in  their  behalf,  setting  forth  the  details  of  the  enter- 
prise and  the  conditions  upon  which  the  various  sums  of  money  had 
been  and  were  to  be  advanced  by  the  respective  parties. 

While,  as  we  have  seen,  the  said  Leander  S.  Sire  stated  that  after 
the  employment  of  Messrs.  Sullivan  &  Cromwell  he  left  everything  to 
the  said  Ridley,  in  view  of  other  testimony  given  by  him  and  other  wit- 
nesses we  are  not  justified  in  assuming  that  the  said  Leander  S.  Sire 
concedes  that  the  matter  was  entirely  in  the  hands  of  Mr.  Ridley.  I 
think  it  must  be  said,  however,  from  a  consideration  of  all  the  testimony, 
that  there  was  an  effort  to  carry  out  the  general  plan  outlined  by  said 
Ridley.  Certainly  the  proposition  of  Ridley  to  organize  a  corporation, 
to  be  known  as  the  Long  Acre  Square  Building  Company,  with  a  capital 
of  $100,000,  divided  into  1,000  shares  of  $100  each,  par  value,  was  ac- 
ceptable ta  all  parties.  It  may  be  stated,  as  conceded,  that  it  was  agreed 
by  said  Sire  and  said  Thomas  that  Thomas  was  to  be  given  th«  control 
of  the  corporation  by  having  two  of  its  three  incorporators  and  directors 
(i.  e.,  Albert  S.  Ridley  and  Henry  M.  Work)  nominated  in  his  interest, 
while  said  Sire  was  to  have  one  representative  in  the  company  (i.  e., 
Joseph  J.  Corwin),  and  that  this  agreement  was  to  continue  until  the 
proposed  building  was  constructed,  when  the  control  of  the  corpora- 
tion was  to  pass  to  the  said  Leander  S.  Sire.  The  said  corporation  was 
organized  in  October,  1902.  In  May,  1903,  the  said  Bouden  trans- 
ferred to  the  said  corporation  the  several  leaseholds  that  he  had  ac- 
quired, as  above  stated,  by  assigning  the  said  consolidated  lease,  and 
received  as  a  consideration  therefor  a  bond  and  mortgage  covering  said 
leasehold,  and  995  shares  of  the  capital  stock  of  said  corporation.  This 
was  an  interest-bearing  purchase-money  mortgage,  dated  May  6,  19*03, 
and  due  and  payable  on  May  6,  1904,  with  the  usual  provisions  for  for- 
feiture in  case  of  failure  by  the  mortgagor  to  pay  interest,  rent,  or  taxes. 
It  is  evident  from  the  testimony  that  it  was  contemplated  by  the  parties 
that  the  money  for  constructing  the  theater  and  carrying  on  the  im- 
provement should  be  raised  through  the  corporation  as  a  medium,  to 
this  extent ;  i.  e.,  that  bonds  to  the  amount  of  $130,000  were  to  be  issued 
and  utilized  for  the  purpose  of  acquiring  the  necessary  funds.  It  seems 
equally  true  that  it  was  understood  that  when  the  theater  was  com- 
pleted the  said  Leander  S.  Sire  should  have  76  per  cent,  of  the  capital 
stock  and  the  said  Thomas  25  per  cent,  thereof.    All  the  corporate 
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formalities  for  the  trust  mortgage  as  security  for  the  said  bonds  were 
complied  with.  The  preparation  of  the  mortgage  and  bonds  was  under 
way,  but  never  completed.  No  bonds  were  ever  issued  nor  was  the 
stock  distributed.  The  treasury  of  the  company  was  practically  empty, 
the  rent  and  taxes  were  defaulted,  and  the  said  Bouden  proceeded  to 
foreclose  the  purchase-money  mortgage.  Issue  was  joined  in  said  fore- 
closure action,  and  it  has  been  tried,  but  not  yet  decided. 

A  portion  of  the  relief  demanded  by  the  plaintiff  in  this  action  is  that 
the  foreclosure  of  said  mortgage  be  restrained  and.  that  the  mortgage 
be  declared  security  for  both  the  plaintiff  and  said  Thomas,  in  propor- 
tion to  their  investments  in  the  said  leaseholds.  It  may  be  stated  here 
that  in  June,  1904,  the  defendant  the  Long  Acre  Square  Building  Com- 
pany, under  and  by  virtue  of  a  final  order  in  summary  proceedings  com- 
menced by  the  lessors  in  the  consolidated  lease,  heretofore  described, 
was  dispossessed  of  said  leasehold  premises  by  reason  of  the  nonpayment 
of  rent  and  taxes,  which  by  the  terms  of  said  lease  the  said  company 
was  required  to  pay.  It  appears  from  the  testimony  that  late  in  the 
year  1904  the  said  Thomas  procured  a  new  lease  of  the  premises  in 
question  from  the  Astor  estate,  taking  the  same  in  the  name  of,  and 
caused  it  to  be  delivered  to,  Charles  F.  Tracy,  as  his  agent  and  repre- 
sentative, for  the  purposes  of  said  lease.  It  further  appears  that  about 
this  time  a  new  corporation  was  formed,  styled  the  "Long  Acre  Square 
Theater  Company,"  and  that  said  Tracy  assigned  and  transferred  said 
lease  to  the  last-named  company.  It  should  be  noted  that  the  said 
Long  Acre  Square  Theater  Company,  the  said  Charles  F.  Tracy,  and 
the  trustees  of  Henry  Astor,  the  lessors  named  in  the  last-mentioned 
lease,  are  not  parties,  nor  is  any  one  of  them  a  party,  to  this  action.  It 
appears  that  the  plaintiff  herein,  on  behalf  of  the  defendant  corporation 
and  in  his  own  name,  as  preliminary  to  redemption  proceedings,  ten- 
dered to  the  Astor  estate,  within  one  year  from  the  entry  of  the  final 
order  in  the  dispossess  proceedings  heretofore  mentioned,  the  amount 
of  rent,  taxes,  costs,  and  interest  involved  in  said  proceedings,  and  that 
he  claims  it  to  be  the  right  of  the  company  to  be  restored  to  the  posses- 
sion of  said  premises  and  that  the  necessary  steps  to  secure  such  alleged 
right  are  now  being  taken.  While  these  incidents,  arising  out  of  the 
dispossess  proceedings,  present  a  highly  involved  condition  of  affairs, 
I  cannot  see  that  they  affect  the  question  of  the  enforcibility  of  the 
mortgage. 

The  plaintiff  claims  that  the  action  to  foreclose  the  mortgage  was 
not  brought  in  good  faith,  but  at  the  instigation  of  Thomas  and  in  fraud 
of  Sire's  rights,  for  the  reason  that  Bouden  held  said  mortgage,  not 
for  Thomas  only,  but  also  to  cover  Sire's  investments,  pursuant  to  a 
mutual  understanding  that  Thomas  and  Sire  had  entered  into,  to  the 
effect  that  the  mortgage  was  a  mere  temporary  security  for  their  joint 
benefit.  This  contention  is  not  supported  by  the  evidence.  I  can  find 
no  testimony  indicating  that  Thomas,  or  Ridley  in  behalf  of  Thomas, 
or  any  other  person  in  the  interest  of  Thomas,  have  had  anything  what- 
soever to  do  with  causing  or  bringing  about  the  defaults  of  the  Long 
Acre  Square  Building  Company,  in  tfie  performance  of  the  covenants 
of  said  mortgage.    We  have  seen  that  the  said  Sire  had  advanced  some 
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money  before  the  consolidated  lease  was  assigned  to  the  corporation 
and  the  mortgage  in  question  given.  The  plaintiff  claims  that  the 
money  so  advanced  amounted  to  $30,000,  and  that  this  mortgage  was 
given  to  secure  the  said  $30,000  and  the  $17,000  that  had  been  advanced 
by  Thomas  to  clear  up  the  Corwin  lease.  If  this  claim  is  sustained,  it 
must  be  found  that  Thomas  by  the  transfer  of  the  leases,  which  he 
owned  in  the  name  of  Bouden,  to  the  corporation,  parted  with  two  of 
the  pieces  of  property,  namely,  the  Varnum  and  Loomis  leases,  for 
which  he  had  paid  $19,800,  witiiout  receiving  any  security  therefor.  I 
do  not  think  this  claim  is  supported  by  the  evidence.  On  the  contrary, 
I  consider  the  preponderance  of  evidence  is  clearly  against  this  conten- 
tion of  the  plaintiff.  Documentary  proof  strongly  corroborates  the 
testimony  of  Ridley  on  this  branch  of  the  case.  The  amount  of  the 
mortgage  is  exactly  the  sum  appearing  on  Exhibit  2,  which  sets  forth 
in  detail  the  moneys  advanced  by  Thomas,  together  with  the  interest 
on  the  various  sums  down  to  the  time  of  the  mortgage.  The  corporate 
minutes  show  that  Sire's  special  representative,  Corwin,  was  present  at 
both  the  stockholders'  and  directors'  meetings,  when  the  exact  figures 
in  this  mortgage  were  named,  and  the  bond  and  mortgage  show  that 
Corwin  executed  the  same  as  president  of  the  company.  Moreover, 
Sire  testified  upon  the  trial  of  the  foreclosure  action,  in  which  a  deci- 
sion is  now  pending,  that  he  was  to  be  reimbursed  for  his  prior  advances 
by  receiving  75  per  cent,  of  the  capital  stock.  This  statement  is  entire- 
ly inconsistent  with  the  plaintiff's  claim  that  $30,000  of  the  considera- 
tion named  in  said  mortgage  was  the  money  Leander  S.  Sire  had  ad- 
vanced. 

It  may,  we  realize,  very  well  be  said  that  this  view  of  the  transaction 
gives  to  Thomas  a  great  advantage  over  his  associate  in  the  matter  of 
security  for  money  advanced  down  to  the  time  the  mortgage  was  made. 
Leaving  out  of  consideration  for  a  moment  the  conflicting  testimony 
on  this  branch  of  the  case,  and  remembering  the  undisputed  fact  that 
Sire,  at  the  time  he  enlisted  Thomas  in  the  scheme,  was  in  imminent 
danger  of  losing  all  unless  aid  was  speedily  had  to  enable  him  to  satisfy 
pressing  claims,  it  was  not  unreasonable  that  Thomas  should  have  the 
mortgage  to  secure  his  advances  and  that  Sire  should  wait  for  reim- 
bursement until  further  development  of  the  enterprise.  Considering 
all  the  evidence,  coupled  with  reasonable  probabilities,  the  conclusion 
is  irresistible  that  the  mortgage  was  for  the  benefit  of  Thomas  alone 
and  intended  to  secure  him  for  his  advances  on  the  leaseholds,  which 
were  the  subject  of  the  mortgage,  and  that  it  is  enforceable  by  Bouden 
as  a  valid  security  according  to  its  terms.  It  follows  that  no  decree 
can  properly  be  made  in  this  action  restraining  the  foreclosure  of  the 
purchase-money  mortgage.  It  will  be  observed  from  the  foregoing 
discussion  that  we  have  been  guided  by  the  conviction,  supported,  as  we 
believe,  by  the  evidence,  that  the  acts  and  incidents  that  resulted  in  the 
acquiring  by  Bouden  of  the  said  purchase-money  mortgage  came  about 
pursuant  to  a  general  understanding  between  Sire  and  Thomas  to  enter 
into  a  joint  enterprise  for  acquiring  the  leases  and  constructing  a  thea- 
ter, and  before  definite  arrangements  had  been  made  as  to  the  details. 

We  will  now  consider  the  demand  by  the  plaintiflF  for  relief  in  the 
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nature  of  specific  performance.  No  written  agreement  was  ever  ex- 
ecuted by  the  parties.  If  a  complete  agreement  was  ever  entered  into, 
it  was  verbal,  and  must  be  determined  from  circumstantial  documents, 
incidental  memoranda,  and  conflicting  testimony.  There  is  grave  doubt 
if  the  minds  of  the  parties  ever  fully  met  on  the  details  to  be  observed 
and  kept  in  carrying  on  the  enterprise.  The  learned  counsel  for  the 
plaintiff  urge  that  the  decision  here  must  turn  upon  "which  one  broke 
the  original  agreement  with  respect  to  financing  the  company  and  carry- 
ing out  its  project,"  and  charge  the  guilt  upon  Thomas  in  failing  to  ad- 
vance 60  per  cent,  of  the  funds  contemplated  and  required.  The  plain- 
tiff demands  that  "said  Thomas  be  compelled  to  supply  the  defendant 
company  with  60  per  cent,  of  the  funds  necessary  to  perfect  the  plans 
of  the  company,  upon  plaintiff  paying  40  per  cent,  thereof,"  and  that 
said  company  be  further  "compelled  to  issue  its  stock  to  the  defendant 
Bouden,  and  that  he  be  compelled  to  deliver  75  per  cent,  thereof  to 
plaintiff."  I  am  satisfied  that  the  plan  of  procedure  was  left  by  the 
parties  to  Ridley  to  'formulate,  and  that  Exhibit  1  sets  forth  generally 
the  plan  as  outlined  by  him.     It  is  as  follows : 

"Long  Acre  Square  Building  Ck>mpany.  Procedure.  Assignment  of  the 
three  Astor  leases  by  Bouden  to  the  company,  and  payment  therefor  in  995 
shares  of  stock  and  the  purchase-money  mortgage  on  the  leases  for  ad- 
vances with  interest  to  date  of  transfer.  The  995  shares  to  be  deposited  with 
satisfactory  trustee,  to  be  delivered  748  shares  to  L.  S.  Sire  and  247  shares  to 
E.  R.  Thomas  90  days  after  the  architects  of  the  building  have  certified  It 
to  be  complete  and  there  are  no  liens  against  the  property  on  account  of  con- 
struction. Company  to  obtain  new  lease  of  premises.  Company  to  employ 
Mr.  Koehler  as  architect  and  Mr.  Thompson  as  consulting  architect.  Sulliyan 
&  Cromwell  to  act  as  counsel  for  company  until  final  division  of  stock. 
Albert  S.  Ridley  to  resign  as  director  when  stock  is  divided.  Company  to 
make  building  contract  with  nominee  of  Sire  on  proper  terms.  Company  to 
execute  mortgage  to  provide  for  cost  of  building.  Sire  to  take  first  $5,000  in 
bonds  for  cash,  at  par.  Contractor  to  receive  bonds  at  par  for  cost  of  work, 
of  which  Sire  wiil  take  first  $20,000.  Balance  will  be  taken  by  Sire  and 
Thomas  in  the  proportion  of  40  to  60.  Final  adjustment  to  be  made  when 
stock  Is  divided.  At  that  time  Sire  and  his  nominee  will  hold  750  shares, 
which  will  represent  his  interest  in  the  leaseholds  at  the  time  of  purchase 
by  Mr.  Bouden  and  whatever  personal  attention  he  may  give  to  the  company's 
affairs.  Mr.  Thomas  and  his  nominees  will  hold  250  shares  of  the  stock. 
Mr.  Sire  will  take  40  and  Mr.  Thomas  (>0  per  cent  of  the  bonds.  Said  bonds 
shall  represent  only  the  actual  cash  Invested  by  each  in  the  enterprise  of  the 
company  from  the  time  of  the  purchase  of  the  leaseholds  by  Bouden.  Forty 
thousand  dollars  of  said  bonds  shall  be  deposited  with  the  Seventh  National 
Bank  for  prior  loans  to  L.  S.  Sire." 

Ridley  testified  that  the  foregoing  memorandum  of  procedure  was 
prepared  by  him  and  a  copy  given  to  Sire  at  his  request.  It  is  unneces- 
sary to  say  that  the  plan,  as  above  outlined,  was  never  fully  carried  out 
The  steps  that  were  actually  taken,  however,  are  substantially  in  ac- 
cordance with  the  plan.  The  three  Astor  leases  were  assigned  by 
Bouden  to  the  company,  and  the  consideration  therefor  was  995  shares 
of  the  stock  and  the  purchase-money  mortgage.  It  may  be  mentioned 
here  that  the  remaining  5  shares  of  stock  were  issued  to  the  directors. 
I  think  it  must  be  said  that  it  was  contemplated  that  the  company  should 
raise  the  money  with  which  to  make  payments  for  the  construction  of 
the  building  by  an  issue  of  mortgage  bonds,  and  that  Sire  should  take 
the  first  $5,000  of  said  bonds  at  par,  paying  therefor  in  cash,  in  order 
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to  furnish  the  company  with  ready  money  to  meet  current  expenses; 
that  said  Sire  agreed  to  exhibit  vouchers  for  expenses  incurred  by  him 
after  Thomas  came  into  the  enterprise  to  an  amount  which,  in  addition 
to  said  $5,000,  would  make  up  practically  two-thirds  of  the  advances  of 
said  Thomas  in  acquiring  said  leasehold  interests  and  in  the  pa)anent  of 
expenses  incident  thereto;  and  that  the  remaining  amount  of  said 
bonds,  to  wit,  $100,000,  should  be  taken  by  Sire  and  Thomas  in  the 
proportion  of  40  per  cent,  thereof  by  Sire  and  60  per  cent,  thereof  by 
Thomas.  Without  gomg  further  into  the  discussion  of  what  may  be 
said  to  have  been  the  agreement  between  Thomas  and  Sire,  it  must  be 
observed  that  Leander  S.  Sire  entirely  failed  to  pay  the  said  $5,000  in 
cash,  above  mentioned,  or  to  produce  vouchers  to  the  extent  promised  by 
him,  and  that  therefore,  even  if  the  agreement  was  of  such  a  character 
as  to  justify  the  form  of  relief  demanded,  to  wit,  specific  performance, 
which  we  seriously  doubt,  the  plaintiff's  assignor  is  in  default  and  has 
forfeited  any  rights  which  he  might  otherwise  have  had  under  the 
agreement. 

Having  reached  the  conclusion  above  stated,  I  deem  it  unnecessary 
to  pass  upon  the  claim  urged  by  defendants  to  the  effect  that  the  agree- 
ment alleged  by  the  plaintiff  to  have  existed  between  Leander  S.  Sire 
and  Thomas  is  not  assignable,  and  cannot,  therefore,  be  made  the  basis 
by  this  plaintiff  for  any  relief  whatever  in  this  action.  There  remain 
to  be  considered  the  payment  by  the  plaintiff  of  the  $7,800  rent  and 
taxes  on  the  leasehold  in  question,  and  the  demand  of  the  plaintiff  that 
this  sum  be  charged  against  the  company  alpne,  that  its  directors  be 
compelled  to  vote  a  resolution  to  make  such  payment  a  legal  obligation 
in  favor  of  plaintiff,  and  that  plaintiff  have  a  judgment  against  the  com- 
pany therefor.  There  is  no  claim  that  this  payment  was  induced  by 
deceit,  and  there  is  no  evidence  of  such  mutuality  as  would  warrant  a 
court  of  equity  in  coming  to  the  plaintiff's  relief  on  account  of  this  pay- 
ment. It  appears  that,  rent  to  the  amount  of  about  $3,800  and  taxes 
amounting  to  about  $4,000  being  in  default  in  February,  1904,  the  trus- 
tees of  Henry  Astor  commenced  dispossess  proceedings.  The  evidence 
warrants  a  finding  that  these  sums  were  paid  by  Henry  B.  Sire,  the 
plaintiff  in  this  action,  and  the  proceedings  stopped.  The  payments 
above  named  were  made  after  notice  to  Thomas.  Subsequently  the 
company  was  requested  to  confirm  said  payments  and  recognize  them 
as  its  own  obligations.  The  company  never  complied  with  the  request. 
It  is  to  be  observed  that  this  particular  issue  is  between  plaintiff  and  the 
company,  and  that  no  relief  is  asked  against  Thomas  in  respect  thereto. 
There  is  no  proof  showing  that  at  the  time  the  payments  were  made  the 
plaintiff  had  any  interest  in  the  property,  and,  as  above  stated,  there  is 
no  claim  that  the  company  practiced  any  fraud  or  deceit  upon  the  plain- 
tiflf  to  induce  the  payment.  It  does  not  appear  that  the  directors  of 
the  company  knew  of  the  payment  until  after  it  was  made.  Under 
these  circumstances  it  must  be  held  that  the  payments  in  question  were 
voluntary  and  that  no  cause  of  action  therefor  lies  against  the  company 
in  favor  of  the  plaintiff.  The  conditions  under  which  claims  of  this 
character  may  be  enforced  are  correctly  set  forth  in  Pomeroy  (3  Eq. 
Juris.  [3d  Ed.]  §  1241,  note)  : 
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"Finally,  In  ord^r  that  there  may  be  a  claim  for  reimbursement  and  a 
Hen  as  security  therefor  in  any  case  of  this  general  kind,  either  the  aid  of  a 
court  of  equity  must  be  requisite  on  behalf  of  the  owner  against  whom  the 
claim  for  reimbursement  is  made,  so  that  he  can  be  compelled  to  do  equity, 
or  else  there  must  be  some  element  of  fraud  in  the  transaction  as  ground  of 
equitable  interference." 

Defendaints  are  entitled  to  judgment  on  the  issues  dismissing  the  com- 
plaint on  the  merits,  with  costs.  The  defendants'  requests  to  find  are 
already  before  the  court.  Let  the  plaintiff  hand  up  his  proposed  re- 
quests to  find,  and  let  each  party  submit  a  proposed  judgment 


CRECBLIUS  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

Tbial— DisKissino  Complaint  on  Merits— Direction  of  Verdict— Powbb  of 
Court. 

Where,  at  the  close  of  all  the  evidence,  defendant  moved  to  dismiss 
the  complaint,  no  motion  bein^  made  for  the  direction  of  a  verdict  and 
the  court  reserved  its  decision,  and  a  verdict  for  plaintiff  was  rendered, 
the  court  while  authorized  to  dismiss  the  complaint  had  no  power  to 
set  aside  the  verdict  and  direct  a  verdict  for  defendant 

[Ed.  Note.— For  cases  in  point  see  voL  48,  Cent  Dig.  Trial*  H  373, 
306,  397.] 

Jenks,  J.,  dissenting. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Annie  Crecelius  against  the  city  of  New  York.  From  a 
judgment  dismissing  the  complaint  on  the  merits,  and  from  an  order 
denying  plaintiffs  motion  for  a  new  trial,  she  appeals.  Judgment 
modified,  and,  as  modified,  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
and  RICH,  JJ. 

George  F.  Hickey,  for  appellant. 

William  Hughes  (James  D.  Bell,  on  the  brief),  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff  was  injured  by  a  fall  upon  the 
sidewalk.  The  sidewalk  was  irregularly  covered  with  gravel  or  broken 
stone,  and  had  been  in  that  condition  for  a  long  time.  It  is  undisputed 
that  the  plaintiff  knew  of  its  condition,  and  her  description  as  to  how 
the  accident  occurred  is  limited  to  the  statement  that  "my  foot  slipped 
from  under  me  on  the  gravel  ihat  was  there."  No  evidence  on  her  part 
was  given  with  reference  to  the  degree  of  care  which  she  was  exercis- 
ing or  of  any  facts  or  circumstances  from  which  an  inference  could 
be  drawn  that  she  was  taking  such  precaution  as  might  be  deemed  com- 
mensurate to  the  situation.  At  the  close  of  the  whole  evidence  the  de- 
fendant moved  to  "dismiss  the  complaint  for  lack  of  affirmative  proof 
that  there  was  no  contributory  negligence ;  also  upon  the  ground  that 
the  facts  proved  are  insufficient  to  constitute  a  cause  of  action."  No 
motion  was  made  for  the  direction  of  a  verdict.  The  court  reserved  its 
decision  upon  the  motion  which  was  made,  and  submitted  the  case  to 
the  jury.    A  verdict  was  rendered  in  favor  of  the  plaintiff,  and  there- 
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after  judgment  was  rendered  dismissing  the  complaint  upon  the  merits. 
The  judgment  contains  this  recital,  viz. : 

"The  defendant  having  moved  to  dismiss  the  complaint  and  for  the  direc- 
tion of  a  verdict  at  the  close  of  the  whole  case,  and  decision  thereon  having 
been  reserved,  the  court,  having  set  aside  the  verdict  of  the  jury,  directed  a 
verdict  for  the  defendant." 

The  court  was  without  power  to  render  the  judgment  appealed  from. 
It  could  dismiss  the  complaint.  It  could  not  destroy  the  cause  of  ac- 
tion. This  was  expressly  decided  in  Levy  v.  Grove  Mills  Paper  Co., 
80  App.  Div.  384,  80  N.  Y.  Supp.  730.  See,  also,  Hoey  v.  Metropolitan 
Street  R.  Co.,  70  App.  Div.  60,  74  N.  Y.  Supp.  1113,  therein  cited. 

The  judgment  should  be  modified,  so  as  to  render  it  a  judgment  of 
nonsuit,  instead  of  upon  the  merits,  and,  as  modified,  the  judgment  and 
order  should  be  affirmed,  without  costs. 

WOODWARD  and  RICH,  JJ.,  concur. 

JENKS,  J.  I  dissent.  The  action  is  for  negligence.  The  plaintiff 
complains  that,  when  walking  in  a  city  street,  her  foot  slipped  on  gravel 
which  the  defendant  had  suffered  to  remain  on  the  sidewalk  and  to 
cover  it.  The  plaintiff  selected  this  street  for  a  pleasure  walk  in  the 
evening.  She  had  known  of  its  condition  before,  and  knew  of  it  when 
she  began  her  walk.  She  knew  that  the  superficial  gravel  was  not  of 
the  permanent  construction,  but  was  designed  for  use  in  macadamizing 
the  street.  She  knew  that  it  lay  over  the  sidewalk,  "flagging  and  all." 
She  could  not  tell  whether  the  layer  was  one  or  two  inches  thick.  She 
could  not  walk  on  the  flags  at  any  time,  because  they  were  all  thus 
covered.  She  knew  that  necessarily  her  chosen  way  was  exclusively 
and  continuously  over  this  gravel,  and  she  felt  that  she  did  not  have  a 
firm  footing.  Thus  it  appears  that  she  voluntarily  chose  as  a  pleasure 
walk  this  way,  fully  apprised  of  its  condition,  and  continued  in  it,  con- 
scious of  the  constant  chance  of  the  accident  that  befell  her.  Thus 
she  did  not  enter  upon  a  city  street  and  during  her  journey  encounter 
an  obstruction  or  a  place  of  defective  condition;  but  she  knowingly 
chose  to  enter  upon  a  walk  that  was  continuously  and  completely  cov- 
ered with  this  loose  gravel,  fully  realizing  at  the  time  her  peril  of  slip- 
ping with  every  step.  She  could  not  indulge  in  the  presumption  of 
security  from  slipping  because  she  was  fully  conscious  of  that  continu- 
ous danger.  Weston  v.  City  of  Troy,  139  N.  Y.  281,  U  N.  E.  780. 
She  deliberately  chose  her  path  with  full  knowledge  of  the  danger  that 
resulted  in  the  injury,  and  I  think  that  she  is  chargeable  with  contribu- 
tory negligence  as  matter  of  law.  See  Watson  v.  Brooklyn  Heights 
R.  R.  Co.,  14  Misc.  Rep.  405,  35  N.  Y.  Supp.  1039,  affirmed  103  N.  Y. 
687;  Neddo  v.  Village  of  Ticonderoga,  77  Hun,  524,  28  N.  Y.  Supp. 
887 ;  Whalen  v.  Citizens'  Gaslight  Co.,  151  N.  Y.  70,  45  N.  E.  363. 

The  learned  court,  after  the  verdict,  set  it  aside  and  directed  the  ver- 
dict for  the  defendant.  At  the  close  of  the  case  the  defendant  did  not 
move  for  a  direction  of  a  verdict,  but  for  a  dismissal  of  the  complaint. 
The  court  reserved  its  decision  and  submitted  the  case  generally  to 
the  jury.  We  may,  however,  consider  this  motion  for  the  defendant 
as  equivalent  to  a  request  to  direct  a  verdict.    Dillon  v.  Cockcroft,  90 
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N.  Y.  649,  650.  The  direction  was  the  proper  procedure  under  the  cir- 
cumstances. Niagara  Fire  Ins.  Co.  v.  Campbell  Stores,  101  App.  Div. 
400,  92  N.  Y.  Supp.  208 ;  Harris  v.  Buchanan,  100  App.  Div.  403,  91 
N.  Y.  Supp.  484.  The  record  is  clear  that  the  court  did  not  dismiss^ 
the  complaint  at  all.  The  judgment  may  be  modified  accordingly^ 
Section  1317,  Code  Civ.  Proc. 
I  think  that  the  judgment  and  order  should  be  affirmed,  with  costs^ 


CRECELIUS  V.  CITY  OF  NKW  YORK. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  24,  1906.) 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Robert  Crecelius  against  the  city  of  New  York.  From 
a  judgment  for  defendant,  and  an  order  denying  a  new  trial,  defendant 
appeals.     Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS^ 
and  RICH,  JJ. 

PER  CURIAM.  Judgment  modified,  so  as  to  render  it  one  of  non- 
suit, instead  of  upon  the  merits,  and,  as  modified,  judgment  and  order 
affirmed,  without  costs.  See  opinion  in  Annie  Crecelius  v.  City  of 
New  York  (Sup.  decided  herewith)  100  N.  Y.  Supp.  314.  All  concur^ 
except  JENKS,  J.,  who  dissents. 


(50  Misc.  Rep.  13.) 

NEW  YORK  &  L.  I.  R.  CO.  v.  O'BRIEN. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1906.) 

1.  Railboads— Location— CoNSEWT^REvocATroN—PLEADiNO— Injunction. 

Under  Laws  1860,  p.  16,  c.  10,  It  was  unlawful  to  construct  or  operate 
any  railroad  on  any  streets  In  the  city  of  New  York,  except  under  future- 
legislatlye  authority.  Laws  1880,  p.  872,  c.  582,  removed  these  restriction* 
where  certain  consents  were  obtained.  A  railroad  company,  organized  in> 
1887,  under  Laws  1850,  p.  211,  c.  140,  to  construct  an  underground  rail- 
road In  New  York  and  Long  Island  City,  and  relying  on  the  act  of  1880,. 
obtained  the  consents  required  thereby.  Such  act,  after  the  consents  were 
obtained,  was  repealed,  but  similar  provisions  were  Incorporated  In  the- 
railroad  law  of  1890;  but  such  provisions  were  limited  to  corporation* 
thereafter  incorporated.  By  Laws  1892,  p.  1450,  c.  702,  such  provision* 
were  made  retroactive.  The  authorities  of  Long  Island  City  in  1891 
agreed  to  a  construction  of  plaintiff's  road  on  a  different  plan  from  the 
one  mentioned  in  Its  articles  of  incorporation,  and  the  company  acquired 
a  right  from  the  state  to  cross  the  East  river.  In  1891  the  railroad  began 
work,  which  it  thereafter  suspended  for  13  years ;  but  in  1895  it  obtained 
permission  to  erect  structures  in  the  East  river,  and  on  property  pur- 
chased in  Long  Island  City,  and  on  its  property  in  Forty-Second  street  ia 
New  York  City.  The  time  for  the  completion  of  the  work  had  been 
extended  to  January,  1907.  Plaintiff  sued  to  stay  the  revocation  of  per- 
mits theretofore  issued,  and  defendant  contended  that  the  construction  wa* 
unauthorized,  because  of  the  invalidity  of  plaintiff's  franchises  and  for 
its  failure  to  comply  with  the  conditions  on  which  they  were  granted.- 
Held,  that  Laws  1880,  p.  872,  c.  582,  being  unconstitutional,  so  far  as  it 
authorized  a  railroad  Incorporated  under  Laws  1850,  p.  211,  a  140,  ta 
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build  Its  railroad  and  tunnel  under  the  streets  of  a  city  with  the  consent 
of  the  abutting  owners  and  the  local  authorities,  the  objection  that  plain- 
tiffs articles  of  incorporation  failed  to  rely  on  the  tunnel  act  Is  unlm- 
l)ortant,  where  the  articles  mentioned  such  act  "and  the  acts  amendatory 
thereto  and  supplementary  thereof." 

:2.  Same— Franchise— Validity. 

The  consent  of  local  authorities  being  obtained  by  plaintiff  to  the 
building  of  a  railroad  and  a  tuimel  under  the  streets  of  New  York,  having 
been  confirmed  by  amendment  of  Laws  1892,  p.  1450,  c.  702,  to  section 
16,  c.  565,  p.  1089,  of  the  railroad  law  of  1890,  the  contention  that  plain- 
tiff's franchise  was  Invalid  because  the  requirements  of  Laws  1886,  p.  919, 
c.  642,  providing  that  such  franchises  be  sold  at  public  auction,  had  not 
been  satisfied,  was  untenable;  that  act  having  been  repealed  by  Railroad 
Law,  Laws  1890,  p.  1082,  c.  565. 

^  Injunction— Preliminary  Injunction— Scope  of  Inquiry— Validity   of 
Consents  to  Location  of  Railroad.  ^ 

In  a  suit  for  an  injunction  to  restrain  defendants  from  interfering  with 
plaintiff  or  its  contractors  in  the  construction  of  its  tunnel,  objections  to 
the  validity  of  the  consents  obtained  by  plaintiff  from  the  local  authorities 
of  New  York  and  Tjong  Island  City,  on  the  ground  that  plaintiff  had  not 
complied  with  the  necessary  formalities  to  locate  the  routes  described  In 
the  consents,  and  that  no  consent  could  be  given  to  a  route  different  from 
that  specified  In  the  articles  of  association,  would  not  be  passed  upon 
by  the  court  on  meager  afiidavits  that  said  consents  were  so  inconsistent 
with  plaintifiTs  articles  of  association  as  to  be  Invalid. 

4.  Railroads— Location— Consent  of  Property  Owners. 

Where,  prior  to  constructing  its  tunnels  in  any  street,  road,  or  public 
place,  plaintiff  railroad  company  procured,  as  required  by  the  statute 
then  In  force,  consent  of  property  owners  of  one-half  in  value  of  the 
property  bounded  on  the  line  of  such  street  or  road,  a  contention  that  It 
should  obtain  the  consent  of  the  property  owners  along  every  street  In  Its 
route  before  constructing  In  any  street  Is  without  weight. 

Z.  Injunction  —  Preliuinary    Injunction  —  Determination  —  Restraining 
Order  Until  Trial. 

The  validity  of  a  railroad  company's  franchise,  in  which  a  large  amount 
of  capital  is  invested  and  great  public  Interests  are  involved,  will  not  be 
determined  on  affidavits,  and  where  a  judgment  against  the  corporation 
would  prevent  the  completion  of  its  construction  within  the  time  set 
therefor,  on  which  completion  its  franchise  Is  conditioned,  and  defendant 
would  not  be  prejudiced  by  a  postponement,  the  court  will  refuse  to 
determine  this  question  In  advance  of  the  trial,  but  will  make  a  restrain- 
ing order  permitting  the  continuance  of  the  work  under  the  alleged 
franchise  until  the  case  may  be  tried  In  the  court  In  the  regular  course. 

Action  by  the  New  York  &  Long-  Island  Railroad  Company  against 
one  O'Brien.     M.otion  to  continue  an  injunction  pendente  lite.    Granted. 
Strong  &  Cadwalader,  for  plaintiff. 
John  J.  Delany,  Corp.  Counsel,  for  defendant. 

BLANCHARD,  J.  This  is  a  motion  to  continue  pendente  lite  a 
preliminary  injunction  restraining  the  defendants  from  interfering 
with  the  plaintiff  or  its  contractors  in  the  construction  of  the  plaintiff's 
tunnel.  The  plaintiff  was  incorporated  July  30,  1887,  under  chapter 
140,  p.  211,  Laws  of  1850  (railroad  act).  The  route  and  terminals  of 
the  railroad  were  stated  in  the  certificate  of  incorporation  as  follows: 

"Commencing  in  Long  Island  City,  Queens  county,  N.  Y.,  at  a  point  on  or 
near  the  line  of  Borden  avenue,  and  distant  about  one  mile  from  the  East 
river ;  thence  partly  under  ground  and  partly  In  cut  to  the  East  river ;  thence 
4inder  the  East  river  by  means  of  a  tunnel  and  under  streets  and  lands  In 
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the  city  of  New  York,  county  of  New  York,  to  a  connection  with  the  New 
York  Central  &  Hudson  River  nallroad  at  the  comer  or  at  a  point  near  the 
Ninth  avenue  and  Thirtieth  Rtreet,  with  a  hranch  on  the  north  to  a  connection 
with  the  New  York  Central  &  Hudson  River  Railroad  at  or  near  the  Grand 
Central  Depot,  in  the  city  of  New  York,  with  a  branch  southerly  to  connect 
with  what  is  known  as  the  *IIudson  River  Tunnel'  In  the  vicinity  of  Wash- 
ington Square,  In  said  city  of  New  York." 

By  chapter  10,  p.  16,  Laws  of  1860,  it  was  made  unlawful — 

"To  lay,  construct,  or  operate  any  railroad  in,  upon  or  under  any  or  either  of 
the  streets  or  avenues  of  the  city  of  New  York,  •  ♦  •  except  under  the 
authority  and  subject  to  the  regulations  and  restrictions  \yhlch  the  Legislature 
may  hereafter  grant  and  provide." 

The  plaintiff,  relying  upon  chapter  682,  p.  872,  Laws  of  1880  (the  so- 
called  tunnel  act),  applied  to  the  authorities  of  New  York  City  and 
Long  Island  City  for  permission  to  construct  this  road.  On  December 
23, 1890,  the  board  of  aldermen  of  New  York  City  passed  an  ordinance, 
which  was  approved  by  the  mayor,  whereby  the  city  assented — 

"To  the  construction  of  a  double-track  railroad  by  the  New  York  &  Long  Island 
Railroad  Company  in,  by,  and  through  a  tunnel  beneath  the  surface  of  Forty- 
Second  street,  from  its  easterly  end  to  a  point  therein  between  Tenth  and 
Eleventh  avenues,  In  said  city." 

On  October  27,  1891,  the  board  of  aldermen  of  Long  Island  City 
passed  an  ordinance,  which  was  approved  by  the  mayor,  whereby  the 
city  assented  to  the  construction  of  the  plaintiff's  road  along  the  route 
described  as  follows: 

"Beginning  at  a  point  under  the  ground,  at  or  near  the  westerly  end  of 
Fifth  street  and  In  the  middle  line  thereof  at  a  low  water  mark  on  the  east 
side  of  the  East  River  in  said  city;  thence  running  easterly,  beneath  streets 
and  private  property  to  a  point  at  or  near  the  intersection  of  Fourth  street 
and  West  avenue;  thence  along  Fourth  street  to  or  near  Van  Alst  avenue, 
with  a  station  hereafter  to  be  located  between  the  easterly  shore  of  the  East 
River  and  Van  Alst  avenue;  thence  northeasterly  by  a  curifted  line  to  Mea- 
dow street" 

The  ordinance  further  provided: 

"The  said  railroad  shall  be  constructed  along  route  1  [which  embraced  that 
portion  of  the  route  above  quoted]  from  the  point  or  place  of  beginning  In, 
by  and  through  a  tunnel  or  tunnels  to  a  point  in  said  Meadow  street  between 
Pearson  and  Davis  streets,  or  thereabouts." 

On  January  5,  1891,  a  patent  was  granted  by  the  state  of  New  York, 
acting  through  the  commissioners  of  -the  land  office,  granting  to  plain- 
tiff a  right  of  way  within  which  to  construct  a  tunnel  for  its  road  be- 
neath the  East  river,  from  the  easterly  end  of  Forty-Second  street,  in 
New  York  City,  to  the  westerly  end  of  Fifth  street,  in  Long  Island  City. 
Between  June,  1892,  and  July  30,  1892,  the  plaintiff  began  constructing 
its  road,  and  expended  thereon  more  than  10  per  cent,  of  its  capital 
stock.  Its  building  operations  were  then  suspended  for  nearly  13  years. 
In  1905  the  plaintiff,  with  the  knowledge  of  the  corporation  counsel, 
procured  from  the  proper  authorities  permission  to  erect  structures  and 
sink  shafts  and  tunnels  in  the  East  river  and  in  property  which  it  had 
purchased  in  Fourth  street,  Long  Island  City.  The  plaintiff  also  sunk 
a  shaft  in  its  property  abutting  on  Forty-Second  street,  New  York  City. 
In  thus  resuming  operations  the  plaintiff  relied  upon  chapter  776,  p. 
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1903,  Laws  of  1867,  and  chapter  700,  p.  468,  Laws  of  1895,  as  amended 
by  chapter  647,  p.  1430,  Laws  of  1899,  chapter  617,  p.  1482,  Laws  of 
1901,  chapter  487,  p.  1142,  Laws  of  1902,  and  chapter  697,  p.  1282, 
Laws  of  1903,  as  extending  till  January  1,  1907,  the  time  within  which 
to  complete  its  road.  In  August,  1905,  the  plaintiff  procured  from  the 
fire  commissioner  licenses  to  use  and  keep  explosives  at  the  four  shafts 
where  it  was  prosecuting  its  work;  and  in  October  and  November, 
1905,  it  obtained  permits  from  the  building  department  to  erect  tem- 
porary structures.  The  plaintiff  has  vigorously  prosecuted  its  work 
since  that  time.  The  inspector  of  combustibles  of  the  fire  department 
on  January  22,  1906,  and  the  superintendent  of  the  building  depart- 
ment on  January  24,  1906,  attempted  to  revoke  the  respective  permits 
issued  by  their  departments.  The  plaintiff  at  once  began  the  present 
action  to  stay  the  revocation  of  these  permits,  and  a  preliminary  injunc- 
tion was  granted  therein. 

The  defendant  contends  that  the  construction  now  carried  on  by  the 
plaintiff  is  unauthorized  by  reason  of  the  invalidity  of  its  franchises  and 
its  failure  to  comply  with  the  conditions  imposed  upon  its  franchises. 
By  reason  of  chapter  10,  p.  16,  Laws  of  1860,  the  plaintiff,  upon  its  in- 
corporation in  1887,  obtained  no  power  to  construct  a  railroad  in  any 
street  or  avenue  of  New  York  City.  People  ex  rel.  N.  Y.  City  &  West- 
chester R.  Co.  V.  Commissioners,  81  App.  Div.  237,  241,  81  N.  Y.  Supp. 
26 ;  affirmed  176  N.  Y.  577,  68  N.  E.  1123 ;  People  ex  rel.  N.  Y.,  N.  H. 
&  H.  R.  R.  Co.  V.  Commission,  81  App.  Div.  242,  244,  81  N.  Y.  Supp. 
20 ;  affirmed,  175  N.  Y.  516,  67  N.  E.  1088 ;  Matter  of  N.  Y.  District 
R.  Co.,  107  N.  Y.  42,  64,  14  N.  E.  187 ;  Matter  of  Washington  St.,  A. 
&  P.  R.  Co.,  115  N.  Y.  442,  22  N.  E.  356.  By  its  articles  of  associa- 
tion, however,  the  plaintiff  had  legal  capacity  to  acquire  power  and 
authority  to  construct  such  a  railroad,  and  by  virtue  of  its  compliance 
with  certain  statutory  requirements  it  is  contended  that  it  acquired  such 
power  and  authority.    The  tunnel  act  provided : 

"Whenever,  according  to  the  route  and  plans  adopted  by  any  railroad  com- 
pany, heretofore  or  hereafter  formed,  under  any  special  act  of  the  Legislature 
of  this  state  or  under  chapter  one  hundred  and  forty  of  the  Laws  of  eighteen 
hundred  and  fifty,  for  the  building  of  its  railroad,  it  shall  be  necessary  or 
proper  to  build  said  road,  or  any  part  of  the  same,  underground,  or  to  tunnel 
or  bridge  any  river  or  waters,  it  shall  be  lawful  for  said  company  to  enter 
upon  and  acquire  title  to  and  use  such  lands  under  water  and  uplands.  •  •  • 
Provided,  further,  that  whenever  such  road«  or  any  part  of  the  same,  is  in- 
tended to  be  built  within  the  limits  of  any  city  or  incorporated  village  of  this 
state,  and  to  run  by  means  of  a  tunnel  underneath  any  of  the  streets,  roads 
or  public  places  thereof,  the  said  company,  before  building  the  same  under- 
neath any  of  said  streets,  roads  or  public  places,  shall  obtain  the  consent  of 
the  owners  of  one-half  in  value  of  the  property  bounded  on  the  line,  and  the 
consent  of  the  board  of  trustees  of  the  village,  by  resolution  adopted  at  the 
regular  meeting  and  entered  on  the  records  of  said  board,  and  of  the  proper 
authorities  having  control  of  said  streets,  roads  or  public  places,  ♦  •  ♦ 
and  all  railroad  companies  constructing  their  road  or  roads  under  the  provi- 
sions of  this  act  shall  be  subject  to  all  the  provisions  of  the  general  railroad 
law  of  1850." 

As  to  the  railroads  authorized  by  it  the  tunnel  act  apparently  operated 
to  remove  the  restrictions  contained  in  chapter  10,  p.  16,  Laws  of  1860. 
Such  would  seem,  upon  reading  the  statutes  together,  to  have  been  the 
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effect,  and  such  has  been  the  burden  of  judicial  opinion  regarding  the 
tunnel  act.  Matter  of  District  R.  Co.,  107  N.  Y.  42,  54,  14  N.  E.  187; 
People  ex  rel.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Commissioners,  81  App. 
Div.  242,  244,  81  N.  Y.  Supp.  20.  An  intimation  to  the  same  effect  ap- 
pears in  section  1943,  c.  410,  p.  472,  Laws  of  1882  (consolidation  act), 
which  substantially  re-enacted  the  prohibition  contained  in  chapter  10, 
p.  16,  Laws  of  1860,  "subject  to  the  regulations  and  restrictions  which 
the  Legislature  may  have  granted  since  the  thirtieth  day  of  January, 
eighteen  hundred  and  sixty,  or  may  hereafter  grant  or  provide."  The 
defendant  contends  that,  since  the  tunnel  act  forbids  "construction  of 
an  open  cut  railroad  in  or  through  any  street  or  public  place"  it  can- 
not be  invoked  by  the  plaintiff,  which,  by  its  articles  of  association  and 
the  form  of  consent  which  it  obtained  from  the  local  authorities  of  Long 
Island  City,  is  authorized  to  run  partly  in  open  cut.  In  the  absence  of 
evidence  of  open  cut  construction  "in  or  throgh  any  street  or  public 
place,"  this  objection  seems  to  be  without  weight. 

Similarly  the  objection  that  the  articles  of  association  of  the  plaintiff 
failed  expressly  to  mention  and  rely  upon  the  tunnel  act  is  unimportant. 
If  reference  were  necessary,  it  was  sufficiently  made  by  mentioning  the 
railroad  act  of  1850  "and  the  acts  amendatory  thereto  and  supplementa- 
ry thereof."  In  Matter  of  District  Railway,  supra,  the  New  York  Dis- 
trict Railway  Company,  having  failed  to  secure  the  consent  of  either 
the  local  authorities  or  the  owners  of  abutting  property,  followed  the 
provisions  of  the  tunnel  act  and  procured  the  appointment  of  commis- 
sioners by  the  General  Term,  and  sought  to  treat  their  report  as  a  sub- 
stitute for  the  consents  both  of  the  local  authorities  and  the  property 
owners.  It  was  held  that  the  provisions  substituting  for  the  consent 
of  the  local  authorities  the  report  of  commissioners  appointed  by  the 
General  Term  were  in  contravention  of  section  18,  art.  3,  of  the  state 
Constitution,  and,  therefore,  were  unconstitutional.  The  General  Term, 
however,  in  the  case  above  mentioned,  stated  (at  page  627  of  42 
Hun)  that  notwithstanding  this  constitutional  defect  the  company  "may 
obtain  the  consent  of  the  local  authorities  and  of  the  requisite  number 
of  property-owners.  These  provisions  are  valid  and  separable  from 
what  follows."  The  Court  of  Appeals  also  said  (at  page  55  of  107  N. 
Y.,  page  190  of  14  N.  E.) : 

"Very  possibly  the  act  may  stand  as  an  authority  for  the  constniction  of 
an  underground  street  railway  upon  the  condition  of  the  assent  of  the  city 
authorities  and  the  half  of  abutting  values,  and  rejecting  all  the  provisions  for 
the  appointment  of  commissioners,  whose  orders  shall  be  a  substitute.  Fur- 
ther than  that  we  do  not  deem  it  our  duty  to  go." 

See  Underground  R.  R.  Co.  v.  City  of  N.  Y.,  193  U.  S.  416,  426,  24 
Sup.  Ct.  494,  48  L.  Ed.  733. 

The  rule  as  to  the  separability  of  valid  and  invalid  parts  of  a  statute 
13  stated  in  Cooley  on  Constitutional  Limitations  (7th  Ed.)  p.  246,  as 
follows : 

"Where,  therefore,  a  part  of  a  statute  is  unconstitutional,  that  fact  does  not 
authorize  the  courts  to  declare  the  remainder  void  also,  unless  all  the  provi- 
sions are  connected  in  subject-matter,  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected  together  in  meaning 
tiiat  it  cannot  be  presumed  the  Legislature  would  have  passed  the  one  without 
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the  other.  The  constitutional  and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct  and  separable,  so 
that  the  first  may  stand  though  the  last  fall.  The  point  Is  not  whether  they 
are  contained  in  the  same  section,  for  the  distribution  into  sections  is  purely 
artificial,  but  whether  they  are  essentially  and  Inseparably  connected  in  sub- 
stance. If,  when  the  unconstitutional  portion  is  stricken  out,  that  which  re- 
mains is  complete  in  itself  and  capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  independent  of  that  which  was  re- 
jected, it  must  be  sustained.*' 

See,  also,  Lewis'  Suth.  Stat.  Const.  (2d  Ed.)  676. 

The  rule  thus  stated  is  settled  in  the  law  of  this  state.  Matter  of 
Fuller,  62  App.  Div.  428,  71  N.  Y.  Supp.  40;  Matter  of  Village  of  Mid- 
dletown,  82  N.  Y.  196 ;  People  ex  rel.  Devery  v.  Coler,  173  N.  Y.  103, 
65  N.  E.^  956. 

Applying  to  the  tunnel  act  the  principle  of  statutory  construction 
thus  established,  it  appears  that  the  act  was  valid  and  constitutional  in 
so  far  as  it  authorized  a  railroad  company  incorporated  under  the  rail- 
road act  of  1850  to  build  its  railroad  in  a  tunnel  under  the  streets  of  a 
city  with  the  consent  of  the  local  authorities  and  of  the  owners  of  one- 
half  in  value  of  the  abutting  property.  The  defendant  contends  that 
the  requirements  of  chapter  642,  p.  919,  Laws  1886  (the  so-called 
"Cantor  Act"),  which  required  that  franchises  to  use  the  streets  be  sold 
at  public  auction  to  the  highest  bidder,  were  obligatory  upon  the  plain- 
tiff and  ha^e  not  been  satisfied.  During  the  operation  of  the  Cantor 
act,  the  plaintiff,  without  complying  with  its  provisions,  obtained,  with- 
out bidding  or  purchasing  at  public  auction,  consent  from  the  local  au- 
thorities to  use  the  streets  of  New  York  City.  Before  the  plaintiff  ob- 
tained from  the  local  authorities  consent  to  use  the  streets  of  Long 
Island  City  the  Cantor  act  was  repealed  by  chapter  565,  p.  1082,  Laws 
1890  (railroad  law),  the  analogous  provisions  of  which  applied  only  to 
street  surface  railroads.  Sections  90-109.  Before  this  latter  consent 
was  obtained,  however,  the  tunnel  act,  upon  which  it  depended,  had 
been  repealed  by  the  railroad  law.  Provisions  analogous  to  the  tunnel 
act,  framed  to  avoid  the  constitutional  defect  in  the  tunnel  act,  had  been 
enacted  in  the  railroad  law  of  1890,  but  they  were  applicable  only  to 
corporations  "hereafter  incorporated."  Section  16.  At  this  juncture 
the  consents  which  the  plaintiff  had  obtained  from  the  local  authorities 
of  New  York  City  and  Long  Island  City  were  perhaps  defective.  By 
chapter  702,  p.  1450,  Laws  of  1892,  however,  which  went  into  effect 
May  19,  1892,  section  16  of  the  railroad  law  of  1890  was  amended  by 
striking  out  the  words  "hereafter  incorporated"  and  inserting  the  words 
"including  corporations  organized  under  chapter  one  hundred  and  forty 
of  the  Laws  of  eighteen  hundred  and  fifty."  For  the  purpose,  appar- 
ently, of  making  the  provisions  of  the  statute  retroactive,  the  phrasing 
was  altered  to  read  as  follows : 

"Such  road  or  any  part  of  It  may  be  built  within  the  limits  of  any  city  or 
Incorporated  village  of  this  state,  and  run  by  means  of  a  tunnel  underneath 
any  of  the  streets,  roads  or  public  places  thereof,  provided  such  corporation 
shall,  before  constructing  the  same  underneath  any  such  street,  road  or  public 
place,  have  obtained  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  the  line  of  such  street,  road  or  public  place,  and  the 
concrent  of  the  board  of  trustees  of  the  village,  by  a  resolution  adopted  at  a 

100  N.Y.S.— 21 


Digitized  by 


Google 


322  100  NBW  YORK  SUPPLBMBNT  (Sup.  Ct. 

and  134  New  York  StaU  Reporter 

r^ralar  meeting  and  entered  on  the  records  of  the  board,  or  of  the  proper  an- 
thoritles  of  the  city  haying  control  of  such  streets,  roads  or  public  places." 

This  purpose  could  be  effectually  accomplished  by  an  amendatory 
act  of  this  character.  Town  of  Duanesburgh  v.  Jenkins,  57  N.  Y.  177 ; 
State  V.  City  of  Newark,  27  N.  J.  Law,  185,  197.  Since  the  plaintiff 
had  already  obtained,  within  the  meaning  of  section  16,  as  amended, 
the  consents  of  the  local  authorities  of  New  York  City  and  Long  Island 
City,  these  consents  were,  by  chapter  702,  p.  1450,  Laws  of  1892,  ap- 
parently confirmed  unto  the  plaintiff.  The  defendant  attacks  the  val- 
idity of  the  consents  obtained  from  the  local  authorities  of  New  York 
City  and  Long  Island  City  upon  the  grounds,  first,  that  the  plaintiff  had 
not  complied  with  the  necessary  formalities  to  locate  the  routes  de- 
scribed in  the  consents,  and,  second,  that  no  consent  could  be  given  to 
a  route  different  from  that  specified  in  the  articles  of  association. 

In  raising  the  first  objection  the  defendant  assumes  that  a  certificate 
of  change  of  route  showing  a  route  different  from  that  mentioned  in 
the  articles  of  association,  was  necessary  in  order  to  accept  the  consent 
granted  by  the  local  authorities  of  Long  Island  City.  On  January  11, 
1892,  after  obtaining  this  consent,  the  plaintiff  filed  in  conformity  there- 
with a  certificate  of  adoption  of  route,  according  to  section  22,  p.  221, 
of  the  railroad  act  of  1850  and  section  6,  p.  1084,  of  the  railroad  act  of 
1890.  Since  no  map  of  the  route  in  Long  Island  City  was  previously 
filed,  this  was  not  a  certificate  of  change  of  route  within  the  meaning 
of  section  23,  p.  222,  of  the  railroad  act  of  1850  and  section  13,  p.  1088, 
of  the  railroad  act  of  1890,  and  the  provisions  of  those  sections  seem 
inapplicable  to  that  certificate. 

As  to  the  second  objection,  it  should  be  noted  that  the  railroad  law 
of  1850  did  not  require  the  articles  of  association  to  state  the  route  (sec- 
tion 1),  and  that  the  articles  of  association  described  the  route  and 
terminals  in  merely  approximate  language.  The  court  is  unwilling, 
therefore,  upon  the  meager  affidavits  before  it,  to  determine  that  the 
consents  are  so  inconsistent  with  the  articles  of  association  as  to  be  in- 
valid. The  defendant  objects  that  the  consents  of  property  owners 
have  not  been  procured  by  the  plaintiff  in  accordance  with  the  statutory 
requirement.  The  plaintiff  began  work  in  June,  1892.  The  statute 
then  in  force,  which  required  the  consent  of  property  owners,  was  chap- 
ter 702,  p.  1450,  Laws  of  1892,  the  material  parts  of  which  are  above 
quoted.  Upon  the  affidavits  submitted  it  appears  that  prior  to  con- 
structing its  tunnels  in  any  "street,  road  or  public  place"  the  plaintiff 
procured  "the  consent  of  the  property  owners  of  one-half  in  value  of 
the  property  bounded  on  the  line  of  such  street,  road  or  public  place." 
The  contention  that  the  plaintiff  should  have  obtained  the  consent  of 
the  property  owners  along  every  street  in  its  route,  before  beginning 
to  construct  in  any  street,  seems  without  weight.  To  this  point  the 
court  has  confined  itself  to  the  consideration  upon  the  merits  of  the 
question  of  the  plaintiff's  franchise. 

Independent  of  the  foregoing  considerations,  however,  the  validity 
of  the  plaintiff's  franchise,  in  which  a  large  amount  of  capital  is  in- 
vested and  great  public  interests  are  concerned,  cannot  properly  be  de- 
termined upon  affidavits.    To  resolve  this  question  now  against  the 
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plaintiflF  would  permit  such  interference  with  the  plaintiff's  work  as 
would  prevent  its  completion  within  the  time  set  therefor,  upon  which 
its  franchise  is  conditional.  The  plaintiff  will  be  irremediably  dam- 
aged if  the  doubt  were  now  resolved  against  it.  The  defendant,  on  the 
other  hand,  cannot  be  prejudiced  by  the  postponement.  For  this  rea- 
son the  court  may  well  refuse  to  determine  the  question  upon  the 
present  motion,  and,  instead,  may  properly  make  a  restraining  order 
permitting  the  continuance  of  the  work  under  the  alleged  franchise 
until  the  question  may  be  tried  in  court  according  to  the  rules  of  evi- 
dence. Upon  this  ground,  as  well  as  upon  the  merits,  the  plaintiff's 
motion  for  a  continuation  pendente  lite  of  the  preliminary  injunction 
is  granted. 

Motion  granted. 

(118  App.  DlT.  556.) 

BEKEN  v.  KINGSBURY  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  28,  1906.) 

1.  Factors— Pledges— Advancements— OwNEBsnip— Notice. 

In  an  action  for  conversion  of  certain  hops  shipped  by  plaintiff  to  a 
factor  and  by  him  pledged  to  a  warehouseman,  evidence  Jield  sufficient  to 
put  the  pledgee  on  Inquiry  as  to  the  ownership  of  the  hops,  though  It 
was  insufficient  to  establish  that  the  pledgee  had  knowledge  that  the 
factor  was  not  the  owner. 

2.  Same— Advancements— BuBDEN  or  Proof. 

Where  a  factor  pledged  to  a  warehouseman  certain  hops  which  were 

in  the  factor's  possession  for  sale  on  commission,  the  burden  was  on  the 

pledgee  in  an  action  by  the  owner  for  conversion  of  the  hops  to  establish 

the  amount  advanced  on  them  after  they  came  into  the  factor's  possession. 

8.  Same— Redemption. 

Where  a  factor  pledged  certain  hops  which  were  in  his  possession  for 
sale  on  commission,  the  owner  of  the  hops  was  entitled  to  redeem  the 
property  at  any  time  before  sale  by  the  pledgee,  whether  the  advance- 
ments to  the  factor  were  made  as  authorized  by  Factor  Law,  Heydecker's 
Gen.  Laws,  p.  4792,  c.  34,  §  3,  or  whether  the  pledgee  only  had  a  lien  on 
the  hops  for  cartage,  storage,  etc.,  as  authorized  by  Lien  Law,  Laws  1897, 
p.  533,  c.  418,  §  73. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23,  Gent.  Dig.  Factors,  §  83.] 

4.  Same— PiiEDGES— Sale— GoN VERSION. 

Where  a  factor  pledged  certain  hops  to  secure  advancements,  and  the 
pledgee  was  charged  with  notice  that  the  factor  was  not  the  owner,  the 
pledgee  had  no  right  to  sell  the  hops  except  at  public  sale  as  provided 
by  Lien  Law,  Laws  1897,  p.  534,  c.  418,  §§  80-82,  and  hence  a  private  sale 
thereof  amounted  to  a  conversion. 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  Henry  Beken  against  Sherman  Kingsbury  and  the  F.  C. 
Linde  Company.  Judgment  for  plaintiff,  and  defendant  Kingsbury 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Referee  Southworth: 

The  undisputed  facts  in  this  case  are  substantially  as  follows:  The  plain- 
tiff, Henry  Beken,  was  in  August,  18d9,  a  farmer  living  at  or  near  Vernon, 
in  Oneida  county.  For  a  great  many  years  he  had  been  a  hop  grower.  In 
August,  1899,  he  had  two  or  three  crops  of  hops  on  hand.  He  had  his  1896 
and  1897  hops.  In  Augrust,  1899,  the  defendant  Sherman  Kingsbury  was  a 
commission  merchant,  residing  in  the  city  of  New  York,  and  with  his  place 
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of  business  at  Nol  284  Washington  street,  New  York,  and  had  been  in  that 
business  for  many  years.  About  May,  1809,  Kingsbury,  accompanied  by  one 
Oryllle  W.  Knox,  called  upon  Beken  and  tried  to  induce  him  (Beken)  to  ship 
his  hops  to  New  York,  to  Kingsbury,  to  sell  on  commission.  At  this  inter- 
view Kingsbury  made  many  statements  and  representations  to  Beken,  which 
were  unquestionably  false  and  fraudulent,  and  were  unquestionably  made  to 
Induce  Beken  to  so  ship  his  hops.  This  Beken  did  not  agree  to  do  at  that 
time.  Between  that  time  and  August  Kingsbury  wrote  several  letters  to 
Beken,  which  letters  contained  statements  of  the  same  general  nature  as  the 
statements  in  the  conversation.  Mr.  Beken  was  induced  by  this  conversa- 
tion and  these  letters  to  ship  to  Kingsbury  eighty-seven  bales  of  hops  as  fol- 
lows: August  8,  1899,  34  bales  of  1896  hops.  August  12,  1899,  53  bales  of 
1897  hops.  At  this  time  the  defendant  Linde  Company  were  in  the  ware- 
house business  in  New  York,  and  also  made  loans  upon  goods  stored  in  its 
warehouse.  About  the  1st  of  March,  1898,  defendant  Kingsbury  called  upon 
the  Linde  Company  with  view  of  storing  hops  in  its  warehouse  and  of  getting 
advances  made  on  hops  so  stored.  What  occurred  between  Kingsbury  and 
the  officers  of  the  Linde  Company  on  this  and  subsequent  interviews  is  sharp- 
ly contradicted,  but  It  resulted  In  an  arrangement  whereby  Kingsbury  was 
to  store  hops  there  and  the  Linde  Company  was  to  make  some  advances  on 
them. 

Under  this  arrangement  about  March  10,  1898,  Kingsbury  delivered  to  the 
Linde  Company  36  bales  of  hops  and  took  from  the  Linde  Company  a  nego- 
tiable warehouse  receipt,  No.  16,12&  What  advance  by  way  of  money  was 
made  to  Kingsbury  at  that  time  does  not  appear.  It  does  appear,  however, 
that  Kingsbury  then  and  there  Indorsed  the  warehouse  receipt  and  returned 
it  to  the  Linde  Company,  and  at  the  same  time  gave  them  a  promissory  note 
for  $126.  This  note  recites,  among  other  conditions,  as  follows:  "Having 
deposited  as  collateral  security  for  the  payment  of  this  note,  and  also  as  col- 
lateral security  for  all  other  present  and  future  demands,  of  any  and  all 
kinds,  of  the  holder  hereof,  against  the  undersigned,  due  or  not  due,  the  fol- 
lowing property,  viz.:  Thirty-six  bales  of  hops,  described  in  storage  receipt 
No.  16,128."  At  various  times  thereafter,  and  prior  to  August,  1899,  Kings- 
bury received  several  other  shipments  of  hops,  which  were  received  by  the 
defendant  Linde  Company,  and  In  every  case  substantially  the  same  trans- 
action occurred  as  to  the  warehouse  receipts  and  notes  as  In  the  first  case. 
When  the  Beken  hops  arrived  in  New  York,  Kingsbury  notified  the  Linde 
Company,  and  it  sent  its  tnicks  to  the  railroad  and  moved  the  hops  to  its 
storehouse  and  paid  the  freight,  to  wit,  $20.47  on  the  34  bales  and  $33.33  on 
the  53  bales ;  the  34  bales  being  received  by  the  Linde  Company  August  11th, 
and  the  63  bales  August  17th.  On  the  18th  day  of  September  the  Linde  Com- 
pany gave  Kingsbury  a  warehouse  receipt  for  100  bales  of  hops.  On  the 
margin  of  this  receipt  was  the  following  indorsement:  "Store  B.  December 
23rd,  '98,  13  bales.  Store  8,  August  11th,  *99,  34  bales.  Store  3,  August  17th, 
'99,  53  bales."  There  was  no  direct  evidence  that  the  34  bales  and  53  bales 
mentioned  in  this  receipt  were  the  Beken  hops,  but  I  think  It  a  reasonable 
Inference  that  they  were.  This  warehouse  receipt,  No.  16,843,  was  Indorsed 
by  Kingsbury  and  left  with  the  Linde  Company.  At  the  same  time  Kings- 
bury gave  the  Linde  Company  a  note  for  $213.76.  This  note  contained  the 
same  provisions  above  set  out  in  the  first  note,  but  referred  to  100  bales  of 
hops  and  warehouse  receipt  No.  16,843.  Kingsbury  had  nothing  to  do  with 
the  hops  in  New  York,  except  to  notify  the  Linde  Company  of  their  arrival. 
ft  does  not  appear  that  Kingsbury  had  any  bill  of  lading  of  these  hops.  De- 
fendant Linde  Company  kept  the  Beken  hops  and  all  of  the  other  hops  until 
August  30,  1900,  when  they  were  all  sold  at  private  sale  to  one  person.  There 
was  no  notice  of  any  kind  given  the  plaintiff  of  the  sale,  or  that  the  Linde 
Company  Intended  to  sell  them.  There  was  no  notice  given  Kingsbury  of  the 
time  of  the  sale  until  afterwards,  nor  were  there  any  of  the  notices  required 
by  sections  81,  82,  of  the  Hen  law  (Laws  1897,  p.  534,  c.  418)  given  by  the 
Linde  Company. 

Plaintiff  having  been  induced  by  the  false  and  fraudulent  representation 
of  Kingsbury  to  ship  these  hops,  it  is  a  question  whether  Kingsbury  ever 
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had  each  possession  of  the  hops  as  is  contemplated  by  section  3  of  the  factor 
law  (Heydecker's  Gen.  Laws,  p.  4792,  c.  84).  Soltau  v.  Gerdau,  119  N.  Y.  384, 
23  N.  E.  864,  16  Am.  St  Rep.  843 ;  Howland  v.  Woodruff,  60  N.  Y.  73 ;  Hentz 
V.  Miller,  94  N.  Y.  64.  This,  however,  I  shall  not  attempt  to  decide.  I  shall 
assume  that  Kingsbury  was  actually  In  the  possession  of  the  hops  for  the 
purpose  of  sale.  Assuming  this,  two  questions  arise:  First  Did  the  Linde 
Company,  at  the  time  the  note  was  given,  have  any  knowledge  that  Kings- 
bury was  not  the  owner  of  these  hops,  or  did  they  have  any  knowledge  or 
information  sufficient  to  put  them  on  Inquiry  as  to  that  fact?  Second.  What, 
if  any,  advances  were  made  on  the  Beken  hops? 

As  to  the  first  proposition,  Kingsbury  says  that  at  his  first  conversation 
with  the  officers  of  the  Linde  Company  he  told  them  the  hops  were  "commis- 
sion hops."  This  is  denied  by  the  officers  of  the  Linde  Company,  who  say 
that  on  the  contrary  he  told  them  tbey  were  his  hops.  In  each  of  the  notes 
which  Kingsbury  signed  are  the  words,  •*!  am  the  sole  and  absolute  owner 
fof  the  hops]  and  the  same  is  now  free  and  clear  from  all  liens  or  incum- 
brances whatsoever."  In  view  of  this  testimony,  I  cannot  find  that  the  Linde 
Company  had  knowledge  that  Kingsbury  was  not  the  owner.  The  only  evi- 
dence in  the  case  bearing  upon  the  question  that  the  defendant  Linde  Com- 
pany had  information  sufficient  to  put  them  on  inquiry  as  to  who  was  the 
owner  of  the  hops  is  the  evidence  of  Mr.  Ross,  corroborated  by  two  or  three 
other  witnesses.  Peter  Ross  is  a  farmer  living  in  the  western  part  of  the 
state.  In  the  spring  of  1899  he  had  shipped  hops  to  Kingsbury  to  be  sold 
upon  commission.  These  hops  were  stored  with  the  Linde  Company  under 
the  same  conditions  as  the  other  hops.  Some  time  in  the  summer  or  fall 
of  1899  Mr.  Ross  went  to  New  York  and  had  an  interview  with  the  president 
of  the  Linde  Company.  He  told  him  the  conditions  under  which  the  hops 
were  shipped  to  Kingsbury.  He  also  told  him  that  his  neighbors,  Norgate, 
Hamilton,  and  Wilson,  had  hops  stored  there  that  were  shipped  to  Kingsbury 
tinder  similar  conditions.  He  said  that  the  president  of  the  Linde  Company 
agreed  to  let  him  take  his  hops  away ;  that  in  reliance  upon  that  he  arranged 
through  a  broker  to  sell  his  hops,  but  when  the  purchaser  went  to  get  them 
the  liinde  Company  had  refused  to  let  them  go  unless  he  paid  something  like 
$285.  He  went  a  second  time  to  New  York,  and  again  saw  Mr.  Gibson,  in 
company  with  Mr.  Carr,  an  attorney,  and  Mr.  Dlllenbeck,  a  broker.  At  this 
conversation  the  subject  of  Mr.  Ross'  ownership  of  the  hops  was  talked  over, 
but  the  Linde  Company  refused  to  release  them  unless  the  amount  above 
stated  was  paid.  These  facts  are  not  disputed  by  the  officers  of  the  Linde 
Company.  The  difficulty  of  this  evidence,  as  far  as  the  plaintiff^  is  concerned, 
is  that  Mr.  Ross  did  not  definitely  fix  the  time  at  which  he  was  'in  New  York. 
He  said  he  thought  it  was  in  August,  1809,  but  was  uncertain  about  it.  The 
lapse  of  time  between  the  first  and  second  visits  does  not  appear.  The  other 
persons  fixed  the  time  of  the  second  visit  as  being  In  September,  October,  or 
November.  In  view  of  the  uncertainty  of  tlils  testimony,  I  cannot  say  that 
at  the  time  the  Beken  hops  were  received  by  the  Linde  Company,  or  at  the- 
time  the  warehouse  receipt  and  note  were  given,  the  Linde  Company  had  re- 
ceived this  information  from  Mr.  Ross. 

What  advancements,  If  any,  were  made  upon  the  Beken  hops?  The  Linde 
Company  undoubtedly  paid  the  freight,  which  according  to  the  freight  bills 
amounted  to  $53.80.  There  is  absolutely  no  evidence  of  any  other  advancement 
being  made  on  the  Beken  hops.  Kingsbury  says  repeatedly  that  no  advance- 
ments were  made  on  the  Beken  hops ;  that  he  asked  for  advancements  on  them, 
and  the  Linde  Company  refused  to  give  any.  It  seems  to  me  that  unquestion- 
ably the  burden  was  on  the  Linde  Company  to  show  that  advancements  were 
made  to  Kingsbury  on  these  hops  after  they  were  In  Kingsbury's  possession,  and 
the  amounts  of  such  advancements,  if  any.  This  feature  was  brought  sharply  to 
the  Linde  Company's  attention  by  Kingsbury  being  asked  the  question  several 
times,  and  by  the  attorneys  for  the  plaintiff  examining  George  Secor,  the  treas- 
urer of  the  Linde  Company,  who  said  he  would  not  swear  that  the  last  ad- 
vancements were  not  made  before  the  1st  of  August,  1899.  If  any  advance- 
ments were  made  the  Linde  Company  could  easily  have  proved  the  amounts  and 
when  made.  The  only  evidence  that  can  be  construed  as  contradicting 
Kingsbury  is  that  of  Mr.  Van  Name,  secretary  of  the  Linde  Company.    He 
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says,  in  speaking  of  the  note  In  question.  It  was  given  "for  advances  made 
to  him — money  advanced  on  his  account"  He  gives  no  information  as  to 
how  much  was  advanced,  or  when  advanced.  His  statement  would  he  ab- 
solutely true  If  not  a  dollar  had  been  advanced  since  the  first  advancement  In 
March,  1898,  as  the  note  states  on  the  face  of  it  that  the  security  glv^i  Is 
"for  all  other  present  or  future  demands,  of  any  and  all  kinds."  Can  I  say, 
in  face  of  these  facts,  because  the  note  Is  given  for  $213.70,  that  that  amount 
was  advanced  to  Kingsbury  in  money  on  that  date,  or  at  any  time  subsequent 
to  the  time  Kingsbury  received  the  hops?  On  the  contrary,  I  think  it  is  clear 
that  there  was  included  in  each  of  the  notes  something  besides  money  ad- 
vanced—certainly freight  and  cartage,  and  j;)0S8lbIy  both  storage  and  inter- 
est. Kingsbury  says  that  the  note  covering  the  100  bales  of  hops  was  a 
blanket  note  on  account  of  past-due  indebtedness.  This  is  not  in  terms  dis- 
puted. The  reading  of  the  note  indicates  that  this  might  be  so ;  that  is,  the 
notes  give  them  the  right  to  demand  other  security  at  any  time.  If  there  had 
been  any  advancement  made  on  the  Beken  hops,  the  Llnde  Company  could 
have  easily  proven  what  the  advancement  was.  This  they  did  not  do. 
Upon  the  evidence  I  find  that  the  only  advancement  made  on  the  Beken  hops 
was  the  sum  of  $«53  paid  for  freight. 

At  the  time  of  the  sale  of  this  property,  in  addition  to  the  amount  paid  for 
freight,  the  Linde  Company  probably  had  a  lien  upon  the  goods  sold,  under 
section  73  of  the  lien  law,  for  the  cartage  and  storage  of  these  hops.  If  ad- 
vancements had  been  made  under  section  3  of  the  factor  law,  or  if  the  Linde 
Company  had  only  a  lien  under  section  73  of  the  lien  law,  the  plaintiff  un- 
doubtedly had  a  right  to  redeem  this  property  at  any  time  before  the  sale. 
The  plaintiff  had  no  knowledge  or  Information  that  these  hops  were  in  the 
possession  of  the  Linde  Company,  or  that  the  Linde  Company  had  a  Hen  upon 
them  of  any  kind.  On  the  other  hand,  according  to  the  evidence  of  Ross, 
Carr,  and  Dillenbeck,  the  Linde  Company  had  notice  at  least  as  early  as 
November,  1899,  that  Kingsbury  was  not  the  owner  of  all  the  hops  stored 
with  the  Linde  Company.  The  Linde  Company  had  notice  also  by  Kings- 
bury's letter,  dated  May  23,  1900  (Exhibit  M),  that  Kingsbury  was  a  commis- 
sion merchant,  and  by  Kingsbury's  letter  of  June  12,  1900  (Exhibit  N),  that 
the  hops  that  the  Linde  Company  held  were  "grower's  hops."  It  seems  to 
me  that  the  facts  beyond  question  were  sufficient  to  put  the  Linde  Company 
upon  inquiry  as  to  who  were  the  true  owners  of  the  hops.  It  also  seems  to  me 
that  it  would  not  have  been  difficult  for  them  to  have  ascertained  who  were 
the  owners,  but  they  did  absolutely  nothing  in  this  direction.  Under  this  con- 
dition of  affairs,  if  the  Linde  Company  had  made  advances  as  contemplated 
by  section  3  of  the  factor  law,  whether  or  not  the  Linde  Company  could  have 
sold  this  property  without  notice  under  the  power  given  in  the  note  I  shall 
not  attempt  to  decide.  Inasmuch  as  the  on^  Hen  that  the  Linde  Company 
had  upon  these  hops  is  the  lien  contemplated  by  section  73  of  the  lien  law, 
as  against  the  plaintiff  at  least  (with  the  notice  that  it  had  that  Kingsbury 
was  not  the  owner  of  the  hops  stored  with  It),  it  had  no  right  to  sell  these 
hops,  except  at  public  sale  as  provided  by  sections  80,  81,  and  82  of  the  Hen 
law.  This  it  did  not  attempt  to  do.  Consequently  tlie  sale  of  the  plaintiff's 
hops  on  August  80,  1900,  was  an  illegal  sale  and  a  conversion  of  plaintifTs 
hops.  Robinson  v.  Wappans,  84  Misc.  199,  68  N.  T.  Supp.  815;  Sand  v. 
Rosenagel,  40  Misc.  666,  83  N.  Y.  Supp.  255;  Todd  v.  Haeger,  12  N.  Y.  St 
Rep.  633 ;  Smith  v.  Savin,  141  N.  Y.  315,  86  N.  E.  388. 

On  the  question  of  the  market  value  of  the  hops  there  is  quite  a  diversity 
of  evidence.  I  think  it  is  entirely  fair  to  the  defendants  to  say,  from  the 
testimony  of  Mr.  LlHenthal,  one  of  the  defendant's  witnesses,  that  the  hops 
were  reasonably  worth  6  cents  per  pound  August  30,  1900.  According  to 
the  freight  receipts  produced  by  the  Linde  Company  the  total  amount  of  plain- 
tiffs hops  were  16,302  pounds.  This  was  subject  to  tare  of  5  pounds  per  bale, 
or  435  pounds,  leaving  the  net  weight  of  plaintiff's  hops  16,876  pounds.  At 
5  cents  per  pound  this  would  amount  to  $793.35.  The  freight  paid  by  the 
Linde  Company  was  $53.80.  According  to  the  evidence  of  Kingsbury  they 
were  to  receive  8  cents  per  bale  for  carting  and  8  cents  per  month  per  hale 
for  storage.    The  cartage  would  amount  to  $6.96;  the  storage  for  13  months 
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wonld  be  $90.48 — making  a  total  for  freight,  carting,  and  storage  of  $151.24. 
This  deducted  from  $793.35  leaves  a  balance  of  $642.11. 

Plaintiff  should  have  Judgment  against  the  defendant  for  $642.11,  with 
interest  on  same  from  August  30,  1900,  with  costs  of  this  action. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Davies^  Johnson  &  Wilkinson,  for  appellant 
M.  B.  Hall,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  opinion  of  Ref- 
eree Southworth* 


(51  Misc.  Rep.  337.) 

In  re  112TH  AND  113TH  STS.  IN  CITY  OP  NEW  TORK. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    July,  1906.) 

BinnsNT  Domain— PaooEEDiNGS  fob  Condemnation— Qualifications  of  Com- 
missioners OF  Estimate. 

New  York  City  Reyised  Charter,  Laws  1901,  p.  610,  c.  466,  provides, 
In  relation  to  tbe  acquisition  of  lands  for  public  purposes,  that  commis- 
sioners of  estimate  shall  be  appointed,  who  shall  be  subjected  to  challenge 
on  any  ground  disqualifying  a  juror.  Code  Civ.  Proc.  §  1027,  provides, 
as  to  the  general  qualification  of  jurors,  that  a  person  must  be  assessed 
f6r  i)er8onal  property  to  the  amount  of  $250,  or  the  owner  of  a  freehold  es- 
tate situated  In  the  county  belonging  to  him  in  his  own  name  and  of  the 
value  of  $150,  or  the  husband  of  a  woman  who  is  the  owner  of  a  like  free- 
hold estate.  Section  1034  provides  that  section  1027  shall  not  apply  to  the 
city  and  county  of  New  York  or  the  county  of  Kings.  The  qualifications 
of  a  juror  In  New  York  county,  as  provided  by  section  1079,  are  that  he 
must  be  the  owner  in  his  own  right  of  real  or  personal  property  of  the 
value  of  $250,  or  the  husband  of  a  woman  who  is  the  owner  in  her  own 
right  of  real  or  personal  property  of  that  value.  Section  1126  provides 
that  a  juror  in  the  county  of  Kings  must  be  the  owner  in  his  own  right 
of  real  property  of  the  value  of  $150,  or  of  personal  property  of  the  value 
of  $250,  or  the  husband  of  a  woman  being  the  owner  of  such  real  or  per- 
sonal property  of  such  value  in  her  own  right  Held,  that  the  provisions 
of  section  1027  do  not  apply  to  commissioners  in  New  York  county,  but 
their  qualifications  are  governed  by  section  1079,  though  otherwise  there 
are  different  qualifications  In  the  different  boroughs. 

Judicial  proceeding  in  the  matter  of  the  application  of  the  board  of 
education  relative  to  the  acquisition  of  lands  on  112th  and  113th  streets, 
New  York,  for  school  purposes.  Objection  by  property  owners  to  the 
qualifications  of  one  of  the  commissioners  of  estimate  and  appraisal. 
Objection  overruled. 

Edward  W.  Murphy  (Joseph  A.  Flannery,  of  counsel),  for  objecting 
property  owners. 

John  J.  Delany,  Corp.  Counsel  (Charles  N.  Harris,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  A  challenge  has  been  made  on  behalf  of  owners 
of  property  affected  by  this  proceeding  to  the  qualification  of  one  of 
the  commissioners  of  estimate  and  appraisal  heretofore  appointed.  Sec- 
tion 1437  of  the  revised  charter  (taws  1901,  p.  610,  c  466)  provides 
that: 
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"The  court  •  *  *  shall  name  three  discreet  and  disinterested  persons, 
being  citizens  of  the  borough  where  the  property  to  be  taken  is  located,  as 
commissioners  of  estimate  and  appraisal,  for  the  purpose  of  performing  the 
duties  hereinafter  mentioned.  •  •  •  They  shall  be  subject  to  the  right 
of  challenge  by  any  person  having  an  Interest  in  said  proceedings,  upon  any 
ground  which  would  disqualify  a  Judge  or  Juror." 

Section  1027  of  the  Code  of  Civil  Procedure  provides  for  the  general 
qualification  of  trial  jurors,  and,  so  far  as  necessary  to  be  quoted,  is  as 
follows : 

*1n  order  to  be  qualified  to  serve  as  a  trial  Juror  in  a  court  of  record  a  per- 
son must  be :  *  *  *  (3)  Assessed  for  personal  property,  belonging  to  him  in 
his  own  right,  to  the  amount  of  two  hundred  and  fifty  dollars ;  or  the  owner 
of  a  freehold  estate  in  real  property,  situated  in  the  county,  belonging  to  him 
In  his  own  right,  of  the  value  of  one  hundred  and  fifty  dollars;  or  the  hus- 
band of  a  woman  who  is  the  owner  of  a  like  freehold  estate,  belonging  to 
her  in  her  own  right" 

But  section  1034  provides  that  section  1027  shall  not  apply  to  the 
city  and  county  of  New  York  or  the  county  of  Kings.  The  qualifica- 
tions of  trial  jurors  in  the  county  of  New  York  are  found  in  section 
1079,  which,  so  far  as  necessary  to  be  quoted,  is  as  follows : 

"In  order  to  be  qualilied  to  serve  as  a  trial  Juror  in  a  court  in  the  city  and 
county  of  New  York  a  person  must  be :  •  •  ♦  (3)  The  owner,  in  his  own 
right,  of  real  or  personal  property  of  the  value  of  two  hundred  and  fifty  dol- 
lars ;  or  the  husband  of  a  woman  who  is  the  owner,  in  her  own  right,  of  real 
or  personal  property  of  that  value." 

In  this  case  it  was  proven  that  the  commissioner  objected  to  is  the 
owner  in  his  own  right  of  personal  property  of  the  value  of  $260.  On 
behalf  of  the  objecting  owner  it  is  insisted  that  it  ought  to  be  held  that 
the  provisions  of  section  1027  apply  to  commissioners  in  the  county  of 
New  York,  because  otherwise  there  would  be  different  qualifications 
required  in  the  different  boroughs,  to  wit,  those  of  section  1079,  in  the 
county  of  New  York,  comprising  the  boroughs  of  Manhattan  and  of 
the  Bronx,  those  of  section  1126,  in  the  County  of  Kings,  Borough 
of  Brooklyn,  and  those  of  section  1027,  in  the  remaining  two  boroughs 
of  the  city  of  New  York.  I  cannot  see,  however,  that  there  is  any  reason 
why  there  should  not  be  a  difference  in  the  qualifications  required 
of  commissioners,  the  same  as  in  the  case  of  jurors,  nor  why  it  should 
be  held  that  the  Legislature,  in  the  various  statutes  above  quoted, 
has  not  intended  to  make  such  a  distinction. 

The  objection  is  accordingly  overruled. 


(51  Misc.  Rep.  330.) 

McORBA  v.  ROBINSON  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    August,  1906.) 

1.  Judgment— Entry  on  Motion. 

Code  Civ.  Proc.  §  1021,  provides  that  the  decision  of  the  court  on  the 
the  trial  of  a  demurrer,  or  where  a  nonsuit  is  granted,  must  direct  the 
final  or  interlocutory  judjjment  to  be  entered,  and  that  where  it  directs 
an  interlocutory  judtfment,  with  leave  to  the  party  in  fault  to  plead  anew 
or  amend,  it  "may"  also  direct  the  final  judgment  to  be  entered  if  the 
party  in  fault  fails  to  comply  with  any  of  the  directions  given  or  terms 
imposed.    Section  1230  provides  that  where  the  decision  upon  a  trial  by 
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the  court  directs  an  interlocutory  Judgment  and  the  party  afterwards 
becomes  entitled  to  a  final  Judgment,  application  for  the  latter  may  be 
made  as  on  motion.  On  appeal  by  cei*taln  defendants  from  the  over- 
ruling of  a  demurrer  to  the  complaint,  the  demurrer  was  sustained.  The 
order  of  reversal  contained  no  direction  as  to  the  final  or  interlocutory 
Judgment  to  be  entered  thereon,  but  the  interlocutory  Judgment  entered 
by  the  clerk  without  application  to  the  court  followed  the  language  of 
the  order,  adjudging  that  the  Judgment  appealed  from  should  be 
reversed  and  the  demurrer  sustained  with  leave  to  amend.  Heldt  that 
the  order  in  effect  directed  an  interlocutory  Judgment,  and  hence  such 
defendants  were  entitled  on  motion  to  an  order  directing  final  Judgment 
dismissing  the  complaint  as  against  them;  it  not  being  necessary  that 
they  should  first  move  for  an  amendment  of  the  interlocutory  Judgment, 
so  as  to  direct  the  entry  of  final  Judgment 

Action  by  William  G.  McCrea  against  Thomas  B.  Robinson  and 
others.  Motion  for  an  order  directing  judgment  dismissing  the  com- 
plaint as  against  certain  defendants.     Motion  granted. 

Heppell  &  Taylor,  for  the  motion. 
Benjamin  F.  Gerding,  opposed. 

GIEGERICH,  J.  This  motion  is  made  by  certain  of  the  defendants 
for  an  order  directing  judgment  dismissing  the  complaint  as  against 
them.  They  demurred  to  the  complaint  and  such  demurrer  was  over- 
ruled at  Special  Term,  but  sustained  on  appeal  to  the  Appellate  Division. 
The  order  of  reversal  that  was  entered  contained  no  direction  as  to 
the  final  or  interlocutory  judgment  to  be  entered  thereon.  The  inter- 
locutory judgment  entered  by  the  clerk,  without  application  to  the  court, 
followed  the  language  of  the  order  of  reversal,  simply  adjudging  that 
the  judgment  so  appealed  from  be  reversed  and  that  the  demurrer 
be  sustained,  with  leave  to  the  plaintiff  to  amend  the  complaint  within 
20  days  from  service  of  said  order  on  payment  of  the  sum  specified 
as  taxed  costs. 

On  behalf  of  the  plaintiff  it  is  urged  that  before  the  relief  asked 
for  in  this  motion  can  be  granted  the  defendants  should  move  for  an 
amendment  of  the  interlocutory  judgment  so  as  to  direct  the  entry  of 
final  judgment  no  failure  of  the  plaintiff  to  comply  with  the  terms  im- 
posed. Upon  such  a  motion,  however,  it  might  be  objected  with  equal 
force  that  the  interlocutory  judgment  must  be  preceded,  under  the  pro- 
visions of  section  1021  of  the  Code  of  Civil  Procedure,  by  a  decision 
directing  the  form  of  interlocutory  judgment  to  be  entered  thereon. 
The  section  referred  to  is  as  follows : 

"Section  1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  de- 
murrer. The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the  trial 
of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law,  where  a  nonsuit 
is  granted,  must  direct  the  final  or  interlocutory  Judgment  to  be  entered  there- 
upon, and  in  any  such  case  it  shall  not  be  necessary  for  the  court  or  referee 
to  make  any  finding  of  fact.  Where  It  directs  an  interlocutory  Judgment, 
with  leave  to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  Into  two  or  more  actions  and  no  other  Issue  remains  to 
be  disposed  of,  it  may  also  direct  the  final  Judgment  to  be  entered  if  the  party 
in  fault  fails  to  comply  with  any  of  the  directions  given  or  terms  imposed.'' 

The  theory  of  the  relation  of  an  interlocutory  judgment  to  a  decision 
is  manifest,  and  is  that  such  interlocutory  judgment  must  find  its 
basis  in  the  decision.     It  has  come  to  be  a  somewhat  common  practice 
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Upon  the  decision  of  a  demurrer  to  enter  an  order,  instead  of  a  decision, 
properly  speaking;  that  is,  a  decision  containing-  formal  conclusions  of 
law,  and  such  practice  is  recognized,  although  not  approved  of,  by 
good  authority  (see  Abbott's  New  Practice  and  Forms,  vol.  2,  p.  772) . 
But,  whether  under  the  name  of  an  order  or  decision,  there  must  be 
some  adjudication  of  the  court  preceding  the  interlocutory  decree, 
and  out  of  which  every  part  of  the  interlocutory  decree  can  be  drawn ; 
that  is,  every  provision  of  the  interlocutory  decree  must  be  authorized 
by  the  prior  adjudication.  In  this  case  the  Special  Term  erroneously 
overruled  the  demurrer.  The  Appellate  Division  reversed  that  decision 
and  sustained  the  demurrer,  and  gave  leave  to  the  plaintiff  to  amend  on 
terms.  If  that  disposition  of  the  matter  had  been  made  in  the  first 
instance  by  the  Special  Term,  it  would  not  have  been  obligatory  under 
the  provisions  of  the  first  portion  of  section  1021  at  that  time  to 
have  directed  the  form  of  final  judgment,  because  a  nonsuit  was  not 
granted.  Such  a  disposition  required  an  interlocutory  judgment  to  be 
entered,  and  in  effect  directed  it.  That  brings  the  case  within  the  latter 
portion  of  section  1021,  which  provides  that  in  such  an  event  the  de- 
cision may  (not  must,  as  in  the  earlier  portion  of  the  section)  also  direct 
the  final  judgment  to  be  entered  if  the  party  in  fault  fails  to  comply 
with  any  of  the  directions  given  or  terms  imposed.  No  such  direction 
for  final  judgment  having  ever  been  given,  the  practice  of  the  defend- 
ants' attorney  is  proper  in  now  moving  for  such  direction.  Code 
Civ.  Proc.  §  1230 ;  Liegeois  v.  McCrackan,  22  Hun,  69. 
Motion  granted,  with  $10  costs. 


(50  Misc.  Rep.  63.) 

PEOPLE  ex  rel.  CITY  OF  GENEVA  v.  BOARD  OF  SUP'RS  OF 
ONTARIO  COUNTY.* 

(Supreme  Ck>urt,  Special  Term,  New  York  County.    March,  1008.) 

!•  Taxation— Review— Pabtibs  Interested. 

Under  LawB  1896,  p.  806,  c.  908,  §  24,  as  amended  by  Laws  1901,  p. 
1350,  c.  550,  a  tax  on  bank  stocks  is  raised  for  local  purposes  and  divided 
among  the  locfil  districts  for  village,  city,  town,  or  school  purposes  only, 
and  is  in  lieu  of  all  other  taxes  whatsoever  for  state  or  local  purposes  on 
such  stock.  The  board  of  supervisors  of  Ontario  county,  in  estimating  the 
share  of  the  city  of  Geneva  for  city  and  county  taxes,  included  in  the 
personal  property  of  the  city  the  shares  of  the  banks  in  the  city,  thereby 
increasing  the  city  tax  by  about  $1,000.  Laws  1897,  pp.  458,  460-462,  c. 
860,  S§  110,  114,  115,  119,  relate  to  the  equalization  of  assessments  be- 
tween the  city  of  Geneva  and  the  several  towns  in  the  county  and  the 
api)ortlonment  of  the  tax,  and  provide  that  any  detlci^icy  in  the  county  of 
the  tax  remaining  uncollected  shall  be  paid  out  of  the  general  city  funds 
to  the  county  treasurer,  and  that  all  unpaid  state  and  county  taxes  shall 
thereafter  belong  to  the  city,  which  may  compel  payment  to  reimburse 
itself.  Held  to  give  the  city  a  direct  interest  in  the  amount  and  validity 
of  the  state  and  county  tax  levied  on  its  taxpayers,  so  that  it  was  in- 
juriously affected  by  the  illegal  action  of  the  county  board  and  entitled  to 
sue  to  correct  the  same. 

2.  Same— Right  to  Oobrkction. 

Where  the  supervisors  of  a  county  Improperly  assess  the  shares  of  bank 
stock  in  a  certain  city  other  than  in  the  manner  provided  by  Laws  1^6, 
p.  800,  c.  908,  §  24,  as  amended  by  Laws  1901,  p.  1350,  c  550,  whereby 
the  tax  of  said  city  is  increased,  the  city  is  not  deprived  of  its  right  to 

•Affirmed  on  appeal  100  N.  Y.  Supp.  1136. 
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have  its  share  reduced  to  the  proper  amount,  thougrh  the  tax  rolls  have 
been  distributed  among  the  various  town  collectors,  and  It  is  impossible 
to  distribute  the  deficiency  created  by  such  illegal  tax  among  the  towns 
which  should  have  been  charged  with  it  originally* 
3.  Same— Manda]£Us  to  Compel  Cobbection. 

Where  the  supervisors  of  a  county  improperly  taxed  the  bank  stock 
of  a  city  together  with  the  other  personal  property  in  said  city,  In  viola- 
tion of  Laws  1896,  p.  806,  c  908,  §  24,  as  amended  by  Laws  1901,  p.  1350,  c. 
550,  providing  for  separate  assessment  for  the  benefit  of  the  city,  a  writ  of 
mandamus  will  issue,  directing  the  board  of  the  succeeding  year  to  con- 
vene and  to  issue  forthwith,  as  directed  by  the  charter  of  such  city 
(Laws  1897,  p.  458,  c.  860,  §  110),  a  certificate  that  the  share  of  the  state 
and  county  taxes  to  be  raised  in  that  city  for  the  year  1906  is  subject  to 
the  deduction  of  the  amount  illegally  added  to  the  tax  by  the  improper  as- 
sessment of  the  bank  stock. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  §§  911, 
912.] 

Action  by  the  people,  on  the  relation  of  the  city  of  Geneva,  against 
the  board  of  supervisors  of  Ontario  county  for  a  peremptory  writ  of 
mandamus.    Writ  granted. 

W.  Smith  O'Brien,  for  relator. 
Anson  L.  Gardner,  for  respondent 

SUTHERLAND,  J.  This  proceeding  is  brought  by  the  relator  to 
compel  the  board  of  supervisors  of  Ontario  county  to  convene  and 
reapportion,  among  the  various  towns  of  the  county  and  the  city  of 
Geneva,  the  amount  required  to  be  raised  therein  for  state  and  county 
taxes  for  the  year  1906,  in  order  to  correct  an  error  of  the  board  of 

1905  in  its  apportionment  made  December  14,  1905.  It  seems  that  the 
total  amount  of  taxes  to  be  raised  by  the  county  of  Ontario  in  the  year 

1906  for  state  and  county  purposes  was  estimated  by  the  board  at 
$108,600.39,  and  that  the  aggregate  real  estate  of  the  county,  as  as- 
sessed and  equalized,  amounted  to  $28,883,664,  and  that  the  aggregate 
taxable  personal  property  of  the  county,  for  the  purpose  of  arriving  at  a 
tax  rate,  was  estimated  at  $3,522,332.  In  this  estimate  of  the  amount 
of  personal  property  the  board  included  $525,919.74,  the  value  of  the 
shares  of  stock  of  banks  in  the  city  of  Geneva,  taxable  under  section 
24  of  the  tax  law  (Laws  1896,  p.  806,  c.  908,  as  amended  by  Laws  1901, 
p.  1350,  c  550),  and  the  shares  of  stock  of  banks  engaged  in  business 
in  the  town  of  Canandaigua,  in  said  county,  taxable  under  said  section 
24,  were  also  included,  at  a  valuation  of  $262,391.26,  making  a  total 
of  bank  stock  valuation  of  $788,311  included  in  the  aggregate  per- 
sonalty of  the  county.  In  estimating  Geneva's  share  of  that  total 
valuation,  the  board  equalized  the  real  estate  of  said  city  at  $5,795,046, 
and  its  aggregate  personal  property  at  $1,447,169,  in  which  latter 
amount  is  included  the  value  of  the  shares  of  the  Geneva  banks.  The 
share  of  the  total  tax  upon  Ontario  county  for  state  and  county  pur- 
poses which  this  method  of  equalization  would  place  upon  the  city  of 
Geneva  amounts  to  $24,270.42,  and  that  was  the  amount  which  the 
board  determined  that  city  should  pay  for  those  purposes.  The  relator 
is  represented  in  the  county  board  by  one  supervisor,  who  voted  against 
the  resolution  fixing  the  equalization  of  Geneva  at  those  figures.  On 
December  13th,  one  day  before  the  equalized  value  was  fixed  as  before 
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stated,  the  supervisor  of  Geneva  offered  a  resolution  that,  in  fixing 
the  equalized  value  of  the  personal  property  in  the  county  and  in  the 
city  of  Geneva,  the  bank  stock  valuation  should  be  deducted.  This 
resolution  was  defeated  and  the  other  plan  adopted,  and  the  tax  rolls 
were  signed  by  the  board  on  December  14th,  on  which  day  the  board 
adjourned  its  annual  meeting  sine  die. 

It  seems  clear  that  the  method  adopted  by  the  board  in  this^  case 
was  improper.  The  amount  of  state  and  county  taxes  to  be  raised  in  the 
county  of  Ontario  being  fixed  and  ascertained  at  $108,600.39,  the  share 
thereof  to  be  raised  within  the  city  of  Geneva  is  determined  by  the  ratio 
which  the  amount  of  property  in  the  city  of  Geneva,  assessed  and  taxable 
for  that  purpose,  bears  to  the  entire  property  within  the  county,  assessed 
and  taxable  for  that  purpose.  Under  section  24  of  the  tax  law,  the  1 
per  cent,  tax  levied  upon  the  value  of  the  bank  stock  is  not  applicable 
toward  the  payment  of  the  $108,600.39.  That  amount  must  be  raised 
from  the  real  and  personal  property  of  the  county  taxable  for  general 
purposes,  exclusive  of  the  bank  stocks  specially  taxed  under  section 
24.  The  tax  upon  bank  stocks  under  this  section  is  raised  for  local 
purposes  and  divided  among  the  local  tax  districts  for  village  or  city, 
town,  or  school  purposes  only.  No  part  of  it  goes  to  the  county  or 
state ;  and  section  24  provides  that  "the  said  tax  shall  be  in  lieu  of  all 
other  taxes  whatsoever  for  state,  county  or  local  purposes  upon  the  said 
shares  of  stock.''  The  equalization  which  the  board  should  have  made 
would  have  fixed  the  aggregate  real  estate  of  the  county  taxable  for 
state  and  county  purposes  at  $28,883,664,  and  the  aggregate  personal 
property  of  the  county  taxable  for  said  purposes  at  $2,734,021,  and 
would  have  fixed  the  real  estate  of  Geneva,  assessable  for  such  pur- 
poses, at  $5,795,046,  and  the  personal  property  in  Geneva,  taxable  for 
such  purposes,  at  $921,250.  Upon  such  a  basis,  the  proportion  of  the 
entire  sum  to  be  raised  for  state  and  county  purposes  in  the  city  of 
Geneva  would  be  $23,059.11.  By  the  method  actually  adopted,  the 
amount  apportioned  to  Geneva  was  $24,270.42,  making  an  illegal  excess 
cast  upon  the  real  and  personal  property  of  the  taxpayers  of  Geneva, 
exclusive  of  the  bank  stocks  referred  to,  of  $1,211.31. 

This  proceeding  was  instituted  by  the  service  of  an  order  to  show 
cause  December  21,  1905,  granted  December  20th  by  Mr.  Justice  Dun- 
well,  requiring  the  board  of  supervisors  to  show  cause,  at  a  Special 
Term  of  this  court  appointed  to  be  held  December  23d,  why  an  order 
should  not  be  made  directing  that  a  peremptory  writ  of  mandamus  is- 
sue, requiring  the  board  forthwith  to  reconvene  and  to  reapportion  the 
taxes  among  the  several  towns  within  the  county  and  city  of  Geneva  in 
accordance  with  the  terms  of  the  resolution  introduced  December  13th 
by  the  supervisor  of  Geneva,  omitting  from  the  aggregate  personal 
property,  for  the  purposes  of  said  equalization,  the  bank  stock  afore- 
said. Before  the  order  to  show  cause  was  served  upon  the  chairman  of 
the  board,  several  of  the  tax  rolls  with  the  warrants  annexed  had  been 
delivered  to  the  proper  collectors,  and  other  rolls  were  delivered  to  other 
town  collectors  on  the  return  day  of  the  order.  The  motion  was  not 
heard  on  that  day,  but  a  stipulation  was  signed  by  the  clerk  of  the  board, 
reciting  that  he  had  been  authorized  by  the  chairman  of  the  board  to 
sign  the  same,  and  also  reciting  that  the  board  desired  to  avoid  the 
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expense  of  calling  a  special  meeting  before  the  return  day,  and  that,  as 
a  meeting  of  the  board  had  already  been  called  for  January  9,  1906,  it 
was  stipulated  that  the  hearing  should  be  adjourned  until  January  13, 
1906 ;  and  the  stipulation  then  continues  as  follows : 

"At  which  time  the  defendant  may  appear  and  Interpose  and  avail  Itself 
of  any  defense  to  said  proceeding  which  it  might  urge  on  the  retom  of  said 
order,  it  being  understood  that  this  proceeding  shall  continue  and  apply  to 
the  new  board  of  supervisors  with  the  same  force  and  effect  as  it  does  to  the 
present  board." 

And  also : 

"That  on  the  hearing  herein  the  defendant  will  not  urge  or  claim  any  ad- 
vantage on  account  of  such  adjournment,  or  claim  or  urge  any  defense  herein 
of  which  it  might  not  avail  itself  with  like  force  and  effect  on  the  return  day 
named  in  said  order." 

The  motion  was  not  made  on  January  13th,  but  was  first  heard  by  this 
court  on  January  22d,  at  which  time  counsel  for  the  board  not  only  con- 
tended that  the  method  of  equalization  was  right  upon  the  merits,  but 
that  this  proceeding  could  not  be  maintained  because  the  board  had 
exhausted  its  powers  in  the  premises  and  could  not  be  reconvened  for 
the  purpose  of  correcting  an  error  in  the  equalization  and  apportion- 
ment, if  any  error  had  been  made;  and  it  is  also  urged,  on  behalf  of 
the  board,  that  the  city  of  Geneva,  in  its  capacity  as  a  municipal  cor- 
poration or  political  subdivision  of  the  county,  has  no  legal  capacity 
to  vindicate  the  rights  of  the  taxpayers  of  Geneva  in  this  proceeding, 
€ven  if  they  are  assessed,  relatively,  for  too  high  a  figure. 

But  the  relation  of  the  city  of  Geneva  to  the  state  and  county  tax  up- 
on the  assessable  property  therein  is  peculiar,  as  those  taxes  are  not 
spread  in  the  usual  way  by  the  board  of  supervisors  upon  the  tax  roll 
for  the  city  of  Geneva,  and  no  warrant  for  the  collection  thereof  is  is- 
sued by  the  board,  as  in  the  case  of  the  towns;  but,  under  the  char- 
ter of  the  city  (Laws  1897,  p.  460,  c.  360,  §  114),  it  is  provided  as  fol- 
lows : 

'*The  board  of  supervisors  of  Ontario  county  shall  in  each  year  equalize 
the  assessments  within  the  city  of  Geneva  with  the  assessments  of  other 
towns  in  said  county,  but  shall  not  cause  the  state  and  county  tax  apportioned 
to  said  city  to  be  spread  upon  any  tax  roll  oi;  property  within  the  city,  but  the 
ag^egate  of  state  and  county  tax  apportioned  by  said  board  of  supervisors 
to  said  city  shall  be  certified  as  hereinbefore  provided  to  the  common  council 
of  said  city  in  each  year  prior  to  the  first  day  of  January,  to  be  levied,  as- 
sessed and  collected,  and  paid  over  to  the  county  treasurer  as  hereinbefore 
provided.  In  equalizing  the  assessments  between  the  city  of  Geneva  and  the 
several  towns  in  the  county,  and  in  apportioning  the  tax,  the  board  of  super- 
visors shall  regard  the  city  as  a  town." 

The  board  of  supervisors  is  directed  by  section  110  (page  468)  to 
send  a  similar  certificate  to  the  city  clerk  on  or  before  the  15th  day  of 
December  of  each  year,  and  he  is  required  thereupon  to  extend  and 
apportion  the  state  and  county  tax  upon  the  assessment  roll  of  Geneva, 
together  with  the  city  taxes;  and  the  tax  roll,  when  approved  by  the 
common  council  of  Geneva,  is  delivered  to  the  city  treasurer,  with  a 
warrant  for  the  collection  of  the  entire  tax,  city,  county,  and  state.  Sec- 
tion 115  (page  461)  of  the  charter  says  the  tax  roll  shall  be  delivered 
to  the  treasurer  on  or  before  the  15th  day  of  January,  "or  as  soon 
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thereafter  as  practicable."  The  treasurer  is  required  to  return  the  war- 
rant to  the  city  clerk  within  90  days  after  the  date  thereof.  The  city 
treasurer  is  thus  made  the  collecting  agent;  and  not  only  do  the  state 
.and  county  make  use  of  the  city  officials  for  the  purpose  of  spreading 
and  collecting  the  state  and  county  tax,  but  the  dty  treasurer  is  re- 
quired, by  section  119  (page  462)  of  its  charter,  to  pay  to  the  county 
treasurer  out  of  the  general  city  funds,  on  or  before  tfie  25th  day^  of 
April  of  each  year,  any  deficiency  in  the  amount  of  such  tax  remaining 
uncollected,  and  thereafter  all  unpaid  state  and  county  taxes  belong 
to  the  city,  which  may  compel  payment  to  reimburse  itself. 

It  would  seem,  therefore,  that  the  city  has  a  direct  interest  in  its 
capacity  as  a  municipal  corporation  in  the  amount,  validity  and  enforce- 
ability of  the  state  and  county  tax  levied  upon  the  taxpayers  of  Geneva  ; 
and  the  relator,  being  injuriously  affected  by  the  illegal  action  of  the 
board,  is  entitled  to  have  this  error  corrected  and  the  share  of  the  state 
and  county  tax  to  be  collected  by  its  officers  or  paid  out  of  its  treasury 
reduced  to  the  proper  amount,  if  that  can  be  done  at  the  present  time. 
The  board  of  1905  has  gone  out  of  existence.  It  duly  issued  the  war- 
rants to  the  collectors  of  the  various  towns  of  the  county,  and  the 
tax  rolls  thus  made  up  are  in  the  process  of  collection,  and  there  would 
seem  to  be  no  way  in  this  proceeding  for  those  tax  rolls  to  be  recalled 
and  corrected.  People  ex  rel.  Lorillard  v.  Supervisors  of  Westchester 
county,  15  Barb.  607 ;  Colonial  Life  Assurance  Co.  v.  Board  of  Super- 
visors of  New  York  County,  24  Barb.  166 ;  High  Leg.  Rem.  §  140. 

But,  as  has  been  seen,  in  the  case  of  the  city  of  Geneva,  no  tax  roll 
was  made  up  by  the  board.  It  only  issued  a  certificate  to  the  city  of- 
ficials, stating  what  share  of  the  state  and  county  taxes  must  be  raised 
by  them  in  the  manner  provided  by  the  city  charter.  The  amount  thus 
certified  was  excessive,  and  the  amount  of  the  illegal  excess  is  clearly 
ascertained ;  and,  although  the  city  charter  requires  the  board  to  issue 
this  certificate  to  the  city  clerk  by  the  15th  day  of  December,  and  to 
the  common  council  prior  to  the  1st  day  of  January,  those  dates  are 
fixed  so  that  ample  time  may  be  given  the  city  officials  to  make  up  the 
tax  rolls,  which  are  to  be  delivered  to  the  treasurer  for  collection  "on  or 
before  the  fifteenth  day  of  January,  or  as  soon  thereafter  as  practicable" ; 
and,  as  we  are  advised  that  the  tax  rolls  have  not  yet  been  delivered  to 
the  city  treasurer  for  collection,  there  is  yet  time  for  a  corrected  certifi- 
cate to  be  issued,  stating  the  proper  amount  to  be  raised,  provided  the 
board  of  supervisors  now  in  office  has  any  legal  power  to  issue  such 
corrected  certificate. 

It  seems  to  me  that  it  should  be  held  that  the  present  board  has  that 
power.  It  is  the  only  body  that  can  correct  the  error,  and  the  duty  to 
issue  a  proper  certificate  is  a  continuing  duty  not  yet  discharged,  and 
the  omission  of  the  former  board  to  do  its  duty  does  not  render  a  sub- 
stantial compliance  with  the  statute  impossible.  I  think  precedent  for 
convening  the  new  board  and  directing  it  to  issue  to  the  city  clerk  and 
common  council  of  Geneva  a  proper  certificate  is  found  in  the  case  of 
People  ex  rel.  Scott  v.  Supervisors  of  Chenango  County,  8  N.  Y.  317. 
The  relator  should  not  be  deprived  of  its  right  to  have  the  share  of 
Geneva  reduced  to  the  proper  amount,  although  it  is  impossible  at  the 
present  time  to  recall  the  tax  rolls  from  the  various  town  collectors 
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and  distribute  the  deficiency  thus  created  among  the  towns  which 
should  have  been  charged  with  it  originally. 

Accordingly  a  peremptory  writ  of  mandamus  may  issue,  directing 
the  present  board  of  supervisors  immediately  to  convene  and  to  issue 
forthwith  to  the  city  clerk  and  comomn  council  of  Geneva  a  certificate 
which  shall  state  that  the  share  of  the  state  and  county  taxes  to  be  rais- 
ed in  Geneva  for  the  year  1906  is  $23,059.11.  Fifty  dollars  costs, 
besides  disbursements,  are  awarded  to  the  relator. 


(51  Misc.  Rep.  827.). 

In  re  RBBECCHI.* 

fSuprejne  Court,  Special  Term,  New  York  County.    Angust,  1906.) 

1.  OoNSTiTunoNAi.  Law-^Vested  Rights. 

Under  a  statute  permitting  a  gas  company  to  organize  by  the  con- 
solidation of  other  gas  companies  and  to  issue  Its  capital  stock  to  the 
amount  of  the  aggregate  value  of  the  property,  franchises,  and  rights  of  the 
consolidated  companies,  it  has  no  contract  right  to  charge  such  a  rate  for 
gas  as  to  pay  in  perpetuity  a  return  on  the  original  capitalization,  with- 
out regard  to  a  depreciation  in  value  of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  §§  380-387.] 

2.  Mandaicus— Pleading— Denial— Negative  Pregnant. 

The  answer  to  a  petition  for  mandamus  to  a  gas  company  to  furnish  gas 
at  the  statutory  rate  of  80  cents  per  1,00()  feet  does  not  put  in  issue  the 
allegation  that  it  refuses  to  so  do  by  the  denial  that  it  "refused  to  supply 
the  petitioner  with  gas." 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  33,  Cent  Dig.  Mandamus,  S§ 
853,354.] 

Application  by  Dionegi  Rebecchi  for  a  writ  of  peremptory  manda- 
mus to  the  Consolidated  Gas  Company  of  New  York,    \yrit  granted. 

Clarence  J.  Sheam,  for  the  motion. 

Sherman  &  Sterling  (John  A,  Garver,  of  counsel),  opposed. 

GIEGERICH,  J.  The  petitioner  seeks  a  writ  of  peremptory  manda- 
mus to  compel  the  respondent  company  to  furnish  him  a  sppply  of  gas 
at  the  statutory  rate  of  80  cents  per  1,000  cubic  feet,  alleging,  among 
things,  that  the  respondent  company  has  refused  to  furnish  such  sup- 
ply at  that  rate  and  has  threatened  to  discontinue  service  to  the  petitioner 
unless  he  pays  the  rate  of  $1  per  1,000  feet.  That  mandamus  is  a 
proper  remedy  in  cases  of  this  land  was  said  by  the  Appellate  Division 
in  Richman  v.  This  Defendant  (decided  in  June,  1906,  but  not  yet 
officially  reported)  100  N.  Y.  Supp.  81,  citing  Matter  of  McGrath,  56 
Hun,  76,  9  N.  Y.  Supp.  168 ;  People  v.  N.  Y.  C.  &  H.  R.  R.  R,.  28  Hun, 
543 ;  People  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  104  N.  Y.  68,  9  N.  E.  866,  58 
Am.  Rep.  484. 

The  serious  question  is  whether  the  mandamus  to  issue  should  be 
peremptory  or  alternative ;  it  being  conceded  that,  if  any  substantial  is- 
sue of  fact  is  raised  by  the  opposing  papers,  a  peremptory  mandamus 
would  be  unwarranted.  The  principal  contention  on  this  point  made 
by  the  respondent  company  is  that  the  price  of  80  cents  per  1,000  feet 
is  insufficient  to  afford  its  stockholders  a  reasonable  income  upon  their 

•For  opinion  on  motion  for  reargument.  see  100  N.  T.  Supp.  513. 
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property,  and  that  the  statute  is  therefore  unconstitutional  and  void,  in 
that  it  deprives  them  of  their,  property  without  compensation  or  due 
process  of  law.  The  portion  of  the  answer  which  is  claimed  to  present 
this  issue  of  fact  is  designated  as  a  second  defense,  and  alleges  that 
the  respondent  was  duly  organized  in  1884  by  the  consolidation  of 
various  gas  companies,  pursuant  to  the  statute,  which  permitted  it  to 
issue  its  capital  stock  up  to  the  amount  of  the  fair  aggregate  value  of 
the  property,  franchises,  and  rights  of  the  several  companies  thus 
consolidated,  and  that  the  capital  stock  which  was  then  issued,  amount- 
ing to  $37,775,000,  did  not  exceed  such  aggregate  value,  and  that  the 
permission  to  issue  such  amount  of  stock  constituted  a  contract  be- 
tween the  respondent  company  and  the  state  of  New  York,  permitting 
the  respondent  company  to  maintain  such  amount  of  stock  outstand- 
ing "and  to  earn  a  reasonable  return  thereon."  The  answer  then  goes 
on  to  allege  in  another  paragraph  that  in  order  to  enable  the  respondent 
company  to  carry  on  its  business  it  is  necessary  for  it  to  charge  a  price 
for  gas  sufficient  to  cover  the  cost  of  manufacturing  and  distributing  gjas 
and  a  reasonable  allowance  charged  to  offset  depreciation  in  value  of  its 
plant,  and  to  meet  the  cost  of  such  changes  in  machinery  as  may  be 
necessary  and  to  make  good  the  loss  occasioned  by  necessary  aban- 
donment of  portions  of  its  plant,  and,  in  addition  thereto,  a  reason- 
able profit  on  the  fair  value  of  the  property  owned  and  used  by  it  in  its 
business.  It  then  proceeds  in  the  third  paragraph  to  allege  that  if  com- 
pelled to  supply  gas  for  the  price  of  80  cents  per  1,000  feet,  as  fixed  by 
statute,  "it  will  be  unable  to  earn  the  amounts  hereinbefore  referred  to 
which  it  is  entitled  to  earn  from  the  sale  of  its  said  product,  and  the 
obligation  of  its  said  contract  with  the  state  of  New  York  will  be 
impaired,"  etc. 

As  I  construe  this  defense,  taken  as  a  whole,  the  company  does  not 
allege  that  the  80-cent  rate  permitted  by  statute  will  not  enable  it  to 
earn  enough  to  cover  all  the  amounts  referred  to  in  the  second  para- 
graph, to  wit,  the  cost  of  manufacture  and  distribution,  a  reasonable 
allowance  to  offset  depreciation,  cost  of  changes  in  machinery  and  to 
make  good  the  loss  arising  from  abandonment  of  portions  of  its  plant, 
and  a  reasonable  profit  on  the  fair  value  of  the  property  owned  and  used 
by  it  in  its  business,  but  that  such  rate  is  not  enough  to  cover  the 
amounts  just  enumerated,  together  with  a  return  on  the  original  capital- 
ization, which  it  apparently  claims  the  right  to  pay  in  perpetuity  under 
contract  with  the  state,  although  the  value  of  the  property  then  in  exis- 
tence, and  even  of  that  property  and  the  franchises  and  rights  all  com- 
bined, may  have  depreciated  very  materially  since  1884.  By  alleging 
a  contract  right  and  by  basing  its  allegations  of  fact  in  part  upon  such 
alleged  right,  the  respondent,  in  my  view  of  the  law,  fails  to  present 
any  question  of  fact.  I  hold  against  the  contention  that  the  respondent 
is  entitled  to  charge  such  a  rate  as  to  pay  in  perpetuity  a  return  upon  an 
original  capitalization  which,  so  far  as  is  alleged,  may  no  longer  be 
based  upon  either  tangible  or  real  value;  its  stockholders  being  en- 
titled to  a  reasonable  profit  upon  the  actual  value  of  the  plant  and 
property  of  the  company  (Richman  v.  Consolidated  Gas  Co.  of  N.  Y., 
supra;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  442,  23  Sup. 
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Ct.  571, 47  L.  Ed.  892),  but  not  on  such  value  plus  the  amount  of  some 
fomier  capitalization. 

It  is  also  argued  that  an  issue  is  raised  on  the  question  whether  or 
not  the  respondent  company  has  refused  to  supply  the  petitioner  with 
gas  at  the  80-cent  rate ;  but,  as  I  construe  the  opposing  affidavit  of 
Charles  G.  Smith,  there  is  no  denial  of  such  a  refusal,  the  language  of 
the  portion  of  that  affidavit  on  the  point  under  discussion  affording 
an  example  of  what  is  known  in  pleading  as  a  negative  pregnant. 
The  second  paragraph  of  the  answer,  designated  as  a  first  defense, 
denies  that  the  respondent  company  "refused  to  supply  the  petitioner 
with  gas."  The  petitioner  does  not  allege  that  there  was  a  refusal  to 
furnish  him  gas.  He  alleges  a  refusal  to  furnish  gas  at  the  80-cent 
rate,  and  such  refusal  the  respondent  does  not  deny  that  it  made.  Nei- 
ther do  I  think  there  is  any  issue  presented  as  to  the  sufficiency  of  the 
tender  of  payment  made  by  the  petitioner.  My  conclusion  on  the 
points  so  far  discussed  renders  it  unnecessary  to  consider  the  other 
arguments  advanced  in  support  of  the  petition. 

Motion  granted.  The  question  of  costs  will  be  determined  upon  the 
settlement  of  the  order  and  writ,  of  which  let  two  days'  notice  be 
given. 


(51  HIie.  R^.  SSSl) 

PEOPLE  v.  WILLIAMS 

(Oonrt  of  Special  Sessions  of  First  Diviaion  of  Cily  of  New  York.    Angust, 

1906.) 

OoRsnTunoNAi.  Law—Labob  Laws— Poliob  Powkb—Fbeedom  ov  Ck)NTBAOT. 

Heydecker'8  Gen.  Laws,  p.  2619,  c.  32,  art  6,  §  77,  prohibiting  any  fe- 
male from  being  employed,  permitted,  or  suffered  to  work  in  any  factory 
in  the  state  before  6  o'clock  in  the  morning  or  after  9  o'clock  in  the 
evening  of  any  day,  etc.,  was  not  a  valid  exercise  of  police  power  in  the 
interest  of  the  health  of  female  employes  and  the  public  welfare,  but 
was  an  unconstitutional  infringement  on  the  female's  liberty  t6  contract 
for  her  own  labor  guarantied  by  Oust  1894,  art  1,  §  6. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10,  Gent  Dig.  Gonstitutionai 
Law,  I  165.] 

David  L.  Williams  was  convicted  of  permitting  a  female  to  be  em- 
ployed in  a  factory  under  his  charge  after  10  o'clock  p.  m.,  and  he 
moved  an  arrest  of  judgment.  Motion  granted,  and  conviction  an- 
nulled. 

Argued  before  DEUEL,  McKEAN,  and  OLMSTEAD,  JJ. 

Julius  M.  Mayer,  Atty.  Gen.  (Danforth  E.  Ainsworth,  Deputy  Atty. 
Gen.,  and  William  Chilvers,  of  counsel),  for  the  People. 

House,  Grossman  &  Vorhaus  and  Henry  B.  Corey  (Frederick  B. 
House,  of  counsel),  for  defendant. 

OLMSTED,  J,-  At  20  minutes  after  10  o'clock  on  the  night  of 
January  31,  1906,  a  deputy  factory  inspector  visited  the  bookbinding 
establishment  of  the  defendant.  No.  437  Eleventh  avenue,  in  the  county 
of  New  Yoric,  and  there  found  one  Katie  Mead,  a  female,  more  than 
21  years  of  age  and  a  citizen,  employed  in  "gathering,"  to  wit,  as- 
sembling printed  papers  in  the  form  of  a  book  or  pamphlet  for  bind- 
100N.Y.S^22 
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ing  purposes.  The  defendant,  one  of  the  proprietors  of  the  establish- 
n\ent,  was  present  and  in  charge  of  the  work  and  the  employes,  and 
among  them  were  several  other  women.  There  is  no  pretext  that  the 
building  was  insecure,  the  light  bad,  ventilation  defective,  or  the  gener- 
al sanitary  condition  deficient.  In  these  respects  the  deputy  testified: 
"It  is  the  best  factory  of  the  kind  in  New  York  City."  The  informa- 
tion upon  which  the  defendant  was  tried  and  convicted  charges  a  mis- 
demeanor under  section  77,  art.  6,  entitled  "Factories"  of  the  general 
laws  relating  to  labor  (Heydecker's  Gen.  Laws,  p.  2619,  c.  32),  in  that 
he  employed,  permitted,  and  suffered  the  said  Katie  Mead  to  work  in 
that  factory  after  9  o'clock  at  night  on  the  date  specified.  So  much 
of  tfie  section  as  is  pertinent  to  the  present  inquiry  is  as  follows : 

''No  minor  under  the  age  of  eighteen  years  and  no  female  shall  be  employed, 
permitted  or  suffered  to  work  in  any  factory  in  this  state  before  six  o'clock 
in  the  morning  or  after  nine  o'clock  In  the  evening  of  any  day,  or  fbr  more 
than  ten  hours  in  any  one  day,  except  to  make  a  shorter  work  day  of  the  last 
day  of  the  week ;  or  for  more  than  sixty  hours  In  any  one  week  or  more  hours 
In  one  week  than  will  make  an  average  of  ten  hours  per  day  for  the  whole 
number  of  days  so  worked." 

The  remainder  of  the  paragraph  makes  provision  for  a  schedule  of 
the  hours  per  day  during  which  each  person  shall  be  employed,  and 
grants  permission  for  them  to  begin  work  after  6  o'clock  and  to  quit 
before  9  o'clock,  "but  they  shall  not  otherwise  be  employed,  permitted 
or  suffered  to  work  in  such  factory,  except  as  stated  therein." 
Section  384/  of  the  Penal  Code  provides  that: 

"Any  person  who  violates  or  does  not  comply  with  (1)  the  provisions  of 
article  6  of  the  labor  law  relating  to  factories  •  •  •  is  guilty  of  a  mis- 
demeanor." 

The  establishment  of  the  defendant,  where  Katie  Mead  was  work- 
ing, was  a  factory  within  the  statutory  definition,  viz. : 

"The  term  'factory*  when  used  in  this  chapter  shall  be  construed  to  include 
also  any  mill,  workshop  or  other  manufacturing  or  business  establishment 
where  one  or  more  persons  are  employed  at  labor."  Article  1,  $  2  (Heydecker's 
Gen.  Laws,  p.  2601,  c.  82). 

No  issue  of  fact  was  raised  on  the  trial.  The  people  called  the  depu- 
ty inspector  to  prove  the  bare  facts  of  employment  after  prohibited 
hours  in  a  factory  and  defendant's  connection  therewith  and  rested. 
The  defendant  offered  no  evidence  and  was  thereupon  found  guilty. 
Upon  a  motion  in  arrest  of  judgment  defendant's  counsel  contends, 
first,  that  section  77  of  the  labor  law,  under  which  the  conviction  was 
had,  is  in  contravention  to  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  in  that  it  is  an  infringement  of  the  privileges 
and  immunities  of  the  citizen  of  the  United  States  and  denies  to  women 
the  equal  protection  of  the  laws ;  second,  that  it  contravenes  article  1, 
§  6,  of  the  state  Constitution,  in  that  it  deprives  a  citizen  of  her  liberty 
and  property  without  due  process  of  law.  The  question  of  the  con- 
stitutionality of  the  statute  having  arisen  in  a  way  permitting  an  ap- 
peal by  either  side,  it  is  as  much  a  duty  of  this  court  to  pass  thereon  as 
it  is,  upon  evidence,  to  pronounce  judgment  of  acquittal  or  conviction. 

To  labor  and  employ  labor  are  inherent  and  inalienable  rights  of 
our  citizens,  and  cannot  be  taken  away,  in  whole  or  in  part,  unless  up- 
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on  the  broad  ground  of  public  good,  which  must  be  apparent  and  cannot 
be  predicated  on  legislative  dictum.  It  may  be  stated  as  a  well-settled 
legal  proposition  that  the  right  to  labor  and  to  contract  for  that  labor 
is  both  a  liberty  and  a  property  right.  When,  therefore,  the  Legislature 
enacts  a  statute  such  as  tihat  under  consideration,  it  must  be  admitted 
that  it  has  infringed  in  the  enactment  the  rights  which  are  very  clearly 
accorded  by  the  Constitution  to  the  individual  citizen.  The  people, 
therefore,  are  called  upon  to  justify  this  invasion,  and  there  is  but  one 
plea  of  justification,,  tiie  statute  was  enacted  to  protect  the  comfort, 
welfare,  and  safety  of  the  whole  people,  and  the  individual  must  suffer 
this  curtailment  of  his  granted  rights  in  the  interest  of  the  common 
good.  In  the  case  under  consideration  the  right  of  the  employed  and 
the  right  of  the  employer  are  equally  involved.  Nothing  to  fiie  con- 
trary appearing,  it  must  be  assumed  that  the  woman  was  a  willing 
worker  for  a  willing  employer,  and  that  the  result  was  mutually  satis- 
factory and  profitable.  No  argument  is  needed  to  show  that  both  the 
employer  and  the  employed  have  been  restricted  in  their  rights  by  the 
law  in  question.  Was  this  restriction  within  the  constitutional  power 
of  the  Legfislature?  The  provision  of  the  state  Constitution  invoked 
by  the  defendant  is: 

"No  person  shall  •  •  ♦  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law."    Article  1,  §  6. 

A  correlated  section  is  section  1  of  the  same  article : 

"No  member  of  this  state  shall  be  disfranchised  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  citizen  thereof  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers." 

The  Supreme  Court  of  Illinois  in  Ritchie  v.  People,  155  111.  98,  40 
N.  E.  454,  29  L.  R.  A.  79,  46  Am.  St.  Rep.  316,  held  a  law  of  that 
state  which  provided  that  "no  female  shall  be  employed  in  a  factory  or 
workshop  more  than  eight  hours  in  any  one  day  or  forty-eight  hours 
in  any  one  week,"  to  be  unconstitutional,  because  it  violated  the  pro^ 
visions  of  a  section  of  the  Illinois  Constitution  almost  identical  in  lan^ 
guage  with  that  of  article  1,  §  6  of  the  New  York  state  Constitution. 
No  case  exactly  in  point  with  that  at  bar  has  been  cited  by  counsel. 
The  attention  of  the  court  has  been  called  to  cases  decided  in  the  states 
of  Massachusetts,  Illinois  (Ritchie  v.  People,  supra),  Nebraska,  and 
Washington.  In  these  cases  the  issue  was  the  constitutionality  of 
statutes  limiting  the  number  of  hours  in  any  one  day  or  week  during 
which  women  might  be  employed  at  labor  in  a  factory.  That  is  not 
the  issue  here.  While  the  statute  under  consideration  fixes  a  limita- 
tion as  to  daily  and  weekly  employment,  this  action  is  brought  under 
a  provision  which  prohibits  the  employment  of  women  after  9  o'clock 
p.  m.  and  before  6  o'clock  in  the  morning,  and  the  only  evidence  of 
such  employment  in  this  case  is  that  at  the  hour  of  10 :20  p.  m.  a  woman 
was  found  so  employed  in  defendant's  factory.  The  information  of 
the  district  attorney  charges  the  employment  even  less  explicitly. 
How  long  the  woman  worked  on  the  day  in  question,  how  long  she 
worked  that  week,  or  how  many  hours  of  labor  she  had  contracted  to 
perform  on  the  night  she  was  found  working  in  the  factory — none  of 
these  things  appear.    The  sole  fact  before  us  is  that  a  woman  was  em- 
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ployed  in  factory  work  for  a  few  minutes  during  hours  when  the  stat- 
ute declares  it  was  unlawful  to  so  employ  her. 

The  first  legislative  enactment  in  this  state  looking  to  the  protection 
of  women  employed  in  factories  was  chapter  409,  p.  629,  Laws  of  1886. 
This  statute  formed  the  basis  of  what  is  now  the  Factory  Law  of  the 
state.  Prior  thereto  the  lawmaking  body  had  passed  acts  (chapter 
856,  p.  2138,  Laws  of  1867,  and  chapter  385,  p.  919,  Laws  of  1870) 
in  which  women  were  not  referred  to  as  a  class,  but  might  be  included 
in  the  general  designation  of  "mechanics,  workingmen  and  laborers." 
It  will  be  noted  that  the  provisions  of  chapter  409,  p.  629,  Laws  of 
1886,  only  relate  to  the  employment  of  women  under  the  age  of  21 
years  (minors,  and  as  such,  wards  of  the  state).  It  did  not  prevent 
their  employment  at  night.  Not  until  1889  (chapter  660,  p.  752,  Laws 
of  1889)  was  any  inhibition  against  nightwork  injected  into  the  statute. 
It  was  continued  in  chapter  898,  p.  753,  Laws  of  1890,  and  chapter 
673,  p.  1372,  Laws  of  1892,  and  in  the  act  of  1897,  when  the  several 
acts  relating  to  labor  were  codified  and  became  chapter  32,  p.  2600,  of 
the  General  Laws.  No  attempt  was  made  to  restrict  the  rights  of 
women  other  than  those  of  minor  wards  of  the  state — ^women  under 
the  age  of  21  years.  It  was  not  until  1899  that  the  Legislature  under- 
took to  enact  that  "no  woman"  should  work  in  a  factory  after  9  p.  m. 
and  before  6  o'clock  a.  m.,  and  it  is  under  this  statute  that  the  criminal 
action  we  are  now  considering  was  brought. 

The  general  regulation  of  the  hours  of  labor  of  the  working  classes 
in  this  state  is  to  be  found  in  section  3  of  this  same  chapter  (Hey- 
decker's  Gen.  Laws,  p.  2601,  c.  32),  which  reads  in  part  as  follows: 

"Eight  honrs  shall  constitute  a  legal  day's  work  for  all  classes  of  employ^ 
in  this  state,  except  those  engaged  in  farm  and  domestic  services,  unless 
otherwise  provided  by  law.  This  section  does  not  prevent  an  agreement  for 
overwork  at  an  increased  compensation,  except  upon  work  by  or  for  the  state 
or  a  municipal  corporation  or  by  contractors  or  subcontractors  therewith." 

The  other  provisions  of  law  modifying  the  provisions  of  this  section 
are  to  be  found  in  the  same  chapter.  Section  6  permits  employes  of 
certain  street  surface  and  elevated  railroads  to  work  10  hours  a  day, 
and  in  certain  emergencies  to  perform  extra  labor  for  an  added  com- 
pensation. Section  6  permits  employes  in  brickyards  to  work  10  hours 
a  day  after  7  o'clock  in  the  morning,  or  for  a  longer  period  and  before 
t  o'clock  in  the  morning,  if  the  employer  is  willing  to  pay  extra  com- 
pensation. Section  7  provides  for  a  10-hour  day  for  the  employes  of 
steam  surface  and  elevated  railroads  and  for  extra  work  and  additional 
compensation  in  emergencies.  Then  come  the  exceptions  relating-  to 
the  employment  of  minors  and  adult  females  in  factories  and  minors 
of  both  sexes  in  mercantile  establishments.  Another  exception  was 
that  providing  for  a  10-hour  day  for  employ6s  of  bakeries  and  con- 
fectionary establishments,  a  restriction  which  the  Supreme  Court  of 
the  United  States  has  declared  to  be  unconstitutional.  Lochner  v.  N. 
Y.,  198  U.  S.  46,  25  Sup.  Ct.  539,  49  L.  Ed.  937. 

The  present  Constitution  of  the  state  of  New  York  was  adopted  in 
1894,  and  became  effective  January  1,  1896.  All  of  the  rights  which 
adult  women  citizens  possessed  at  that  time  were  confirmed  by  that 
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document.  One  of  those  rights  certainly  was  the  right  to  contract  for 
her  labor  and  to  work  when  and  where  she  pleased,  without  reference 
to  the  position  of  the  hands  upon  the  dial  of  the  clock.  It  was  not  until 
four  years  after  that  the  lawmaking  power  sought  to  place  the  limita- 
tion under  consideration  upon  them.  What  was  the  legislative  intent 
in  doing  this?  The  Attorney  General  finds  and  urges  no  other  reason 
than  that  the  general  welfare  of  the  state  demands  that  the  progeny  of 
women  of  the  factories  shall  have  mothers  with  healthy  bodies  to  the 
end  that  the  state  may  have  sturdy  citizens.  Does  the  state  look  mere- 
ly to  the  children  of  factory  women  for  its  future  good  citizens  ?  Why 
should  the  housewife,  the  woman  who  toils  at  home,  in  mercantile 
houses,  in  offices,  or  she  who  toils  not  at  all — the  society  woman — be 
exempt  from  legislative  interference,  injunctive  or  mandatory,  for  the 
same  reason?  Some  of  them  may  be  mothers  of  future  citizens,  and 
it  should  be  of  as  great  interest  to  the  state  that  their  progeny  should 
have  proper  birth  and  breeding,  to  conserve  its  welfare.  If  this  ques- 
tion of  future  citizenship  is  the  only  excuse  for  this  assumption  of  po- 
lice power,  what  becomes  of  the  rights  of  the  nonchild-bearing  woman, 
a  considerable  class?  What  of  the  woman  beyond  the  age  of  child- 
bearing,  physically  strong,  having  expert  technical  knowledge,  with 
opportunity  to  employ  it  in  a  factory  and  at  no  other  time  than  during 
the  hours  which  the  statute  prohibits — a  woman  who  is  sui  juris  and 
who  is  desirous  of  exercising  her  right  of  contract  and  to  work  at  her 
accustomed  trade,  but  is  prevented  from  doing  so  by  this  statute? 
Surely,  upon  the  theory  of  the  Attorney  General,  the  general  welfare 
is  not  concerned  in  the  matter  of  her  employment.  With  no  other 
excuse  this  statute  would  appear  to  be  most  palpable  special  class  legis- 
lation. 

Upon  this  question  of  the  right  of  the  state  to  exercise  its  police 
power  for  the  promotion  of  a  -strong  and  robust  future  citizenship, 
the  Supreme  Court  of  the  United  States  had  the  following  to  say  in 
the  case  of  Lochner  v.  New  York,  supra : 

''It  l8  also  urged,  pursuing  the  same  line  of  argument,  that  It  Is  to  the  Inter- 
est of  the  state  that  Its  population  should  be  stroiig  and  robust,  and  therefore 
any  legislation  which  may  be  said  to  tend  to  make  people  healthy  must  be 
valid  as  health  laws,  enacted  under  the  police  power.  If  this  be  a  valid  argu- 
ment and  a  Justification  for  this  kind  of  legislation.  It  follows  that  the  pro- 
tection of  the  federal  Constitution  from  undue  interference  with  liberty  of 
person  and  freedom  of  contract  Is  visionary,  wherever  the  law  Is  sought  to  be 
jastlfied  as  a  valid  exercise  of  the  police  power.  Scarcely  any  law  but  might 
find  shelter  under  such  ajisumptions,  and  conduct  properly  so  called,  as  well 
as  a  contract,  would  come  under  the  restrictive  sway  of  the  Legislature.  Not 
only  the  hours  of  employes,  but  the  hours  of  employers,  could  be  regulated,  and 
doctors,  lawyers,  scientists,  all  professional  men,  as  well  as  athletes  and 
artisans,  could  be  forbidden  to  fatigue  their  brains  and  bodies  by  prolonged 
boura  of  exercise,  lest  the  fighting  strengrth  of  the  state  be  impaired.  We 
mention  these  extreme  cases  because  the  contention  Is  extreme.  We  do  not 
believe  in  the  soundness  of  the  views  which  uphold  this  law.  On  the  contrary, 
we  thfnk  that  such  a  law  as  this,  although  passed  In  the  assumed  exercise  of 
tbe  police  power,  and  as  relating  to  the  public  health,  or  the  health  of  the 
employ^  named*  is  not  within  that  power,  and  is  invalid.  The  act  Is  not 
within  any  fair  meaning  of  the  term  a  health  law,  but  Is  an  illegal  inter- 
ference with  the  rights  of  individuals,  both  employers  and  employes,  to  make 
contracts  regarding  labor  upon  such  terms  as  they  may  think  best,  or  which 
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they  may  a^ee  upon  with  the  other  parties  to  such  contracts.  Statutes  of  the 
nature  of  the  one  under  review,  limiting  the  hours  In  which  grown  and  intelli- 
gent men  may  labor  to  earn  a  living,  are  mere  meddlesome  interferences  with 
the  rights  of  the  individual.** 

Women  are  here  classed  with  minors  under  the  age  of  16  years.  AH 
minors  are  wards  of  the  state,  and  this  classification  of  women  with 
children  seems  to  be  an  attempt  to  relegate  women  to  their  old  position 
as  dependent  state  wards.  That  women  have  not  yet  been  accorded 
equal  liberty  under  the  laws  with  men  must  be  admitted.  They  never 
were,  however,  in  the  same  class  as  to  wardship  with  children,  and 
the  whole  trend  of  modem  legislation  has  been  toward  their  emanidpa- 
tion  from  legal  disabilities  and  a  continued  enlargement  of  their  rights, 
particularly  of  property  and  of  contract.  This  legislative  emancipa- 
tion has  been  supplemented  by  modem  social  development,  which  has 
resulted  in  the  emplojonent  of  women  in  all  sorts  of  callings  where  their 
labor  has  come  in  competition  with  that  of  men.  This  to  the  extent 
of  almost  wholly  supplanting  men  in  some  fields  of  labor.  It  must  be 
apparent  that  women,  considered  in  the  matter  of  their  employment, 
should  not  need  the  same  paternal  protection  that  is  accorded  by  the 
state  to  its  minor  wards.  The  reason  for  the  prohibition  under  con- 
sideration, therefore,  is  not  to  be  found  in  the  right  of  the  state  to  con- 
trol the  action  of  its  wards,  although  the  classification  of  women  with 
children  in  the  statute  suggests  it. 

The  people  contend  that  the  law  is  a  health  regulation,  and  that  its 
purpose  is  to  protect  the  health  of  a  large  class  of  the  community — 
1.  e.,  women  employed  in  factories — and  being  an  enactment  of  that 
character,  in  the  interest  of  health  and  the  public  welfare,  it  is  wholly 
within  the  police  power  of  the  state,  and  in  no  sense  derogatory  of  the 
constitutional  rights  of  the  citizen.  Is  it  such  a  health  regulation? 
There  are  15  sections  of  article  6  of  the  labor  law  which  follow  the 
section  77.  Fourteen  of  them  are  devoted  to  provisions  for  the  health, 
safety,  and  welfare  of  persons  employed  in  factories.  They  relate  to 
the  operation  and  protection  of  elevators  and  hoisting  shafts,  provi- 
sions for  proper  stairs  and  doors,  special  protection  of  employes  oper- 
ating machinery,  provision  of  ample  fire  escapes,  washrooms,  and 
water-closets,  the  size  and  cleanliness  and  ventilation  of  rooms,  the 
reporting  of  accidents,  inspection  of  boilers,  emplo)n3ient  of  persons 
at  polishing  and  buffing  and  the  requirement  that  sufficient  time  shall 
be  accorded  employes  to  secure  their  meals,  together  with  a  general 
power  of  inspection  and  regulation  in  the  factory  inspector.  It  is  ap- 
parent on  the  face  of  these  statutes  that  their  purpose  is  to  protect  the 
health  and  safety  of  persons  employed  in  factories  and  so  to  promote 
the  public  welfare.  This  purpose  is  not  apparent  on  the  face  of  the 
section  under  consideration. 

The  provision  of  the  statute  against  the  employment  of  women  more 
than  a  certain  number  of  hours  a  day  or  week  might  be  considered  a 
health  regulation  and  within  the  powers  of  the  state,  although  the  Su- 
preme Court  of  the  state  of  Illinois  (Ritchie  v.  People,  supra)  held 
such  a  law  to  be  unconstitutional.  But  there  is  nothing  in  the  prohibi- 
tion of  the  section  in  question  which  indicates  that  its  object  is  to  pro- 
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mote  the  health  or  the  public  welfare.  Had  the  statute  been  so  framed 
as  to  provide  that  none  of  the  employment  of  women  for  60  hours  a 
week  or  10  hours  a  day  should  be  between  9  p.  m.  and  6  a.  m.,  or  had 
it  provided  that  women  might  work  only  a  limited  time  after  9  o'clock 
p.  m.  and  before  6  o'clock  a.  m.,  if  she  was  employed  during  other 
hours  of  the  day,  its  object  as  a  health  regulation  might  be  apparent. 
When,  however,  it  is  so  drawn  as  to  prevent  an  adult  citizen  from  ex- 
ercising her  right  to  contract  for  employment,  even  for  so  limited  a 
period  as  one  hour  during  the  prohibited  time,  it  cannot  properly  be 
considered  a  health  regulation,  and  is  apparently  an  unreasonable  and 
unwarranted  infringement  of  the  constitutional  right  of  the  individual, 
and  not  only  of  her  right,  but  also  of  the  right  of  him  who  would  con- 
tract for  her  employment. 

Reference  only  needs  to  be  made  to  another  article  of  the  labor  law 
relative  to  the  employment  of  women  (article  11,  §  161,  c.  32,  p.  2637, 
Heydecker's  Gen.  Laws)  to  show  the  special  and  class  character  of 
this  enactment,  and  to  demonstrate  that  it  was  not  enacted  as  a  health 
r^^tion.     By  the  section  cited : 

"No  female  employ^  under  twenty-one  years  of  age  sball  be  required  to  work 
In  any  mercantile  establishment  more  than  sixty  boors  In  any  one  week  nor 
more  than  ten  hours  on  any  one  day,  •  •  •  nor  shall  any  such  em- 
ploy6  be  required  or  permitted  to  work  before  seven  o'clock  in  the  morning 
or  after  ten  o'clock  In  the  evening  of  any  day.  This  section  does  not  apply  to 
the  employment  of  such  persons  on  Saturday,  provided  the  total  number  of 
hours  of  labor  In  a  week  of  any  such  person  does  not  exceed  sixty  hours,  nor 
to  the  employment  of  such  persons  between  the  15th  of  December  and  the 
following  Ist  day  of  January." 

This  means  nothing  if  it  does  not  permit  the  employment  in  mercan- 
tile establishments  of  minor  females  the  entire  24  hours  of  Satur- 
day from  midnight  Friday  night  and  during  every  hour  of  the  peri- 
od between  the  15th  day  of  December  and  the  following  1st  day  of 
January.  It  will  be  noticed  that  such  restrictions  as  there  are  in  the 
law  regarding  employment  in  mercantile  establishments  only  affect 
minors.  Adult  women  are  not  restricted  in  their  rights  of  contract 
so  far  as  labor  in  such  establishments  is  concerned.  Yet  the  Legis- 
lature, apparently  caring  more  for  the  comfort  of  Christmas  shoppers 
than  for  the  health  of  young  girls,  the  prospective  mothers  of  our 
future  citizens,  would  permit  them  to  be  employed  for  24  hours  con- 
tinuously in  mercantile  establishments  for  at  least  69  days  out  of  365. 
With  what  refinement  of  logic  did  the  Legislature  arrive  at  the  con- 
clusion that  it  was  unhealthful  for  any  woman  to  work  in  a  factory 
before  6  o'clock  in  the  morning  and  after  9  o'clock  at  night,  and  only 
unhealthful  and  against  the  public  welfare  for  minor  females  to  work 
in  a  department  store  before  7  o'clock  in  the  morning  and  after  10 
o'clock  at  night?  Were  they  considering  the  health  of  women  as  a 
class,  or  did  they  merely  have  in  view  the  hours  when  it  would  be  con- 
venient for  the  general  public  to  do  its  shopping?  Is  this  plainly  and 
palpably  a  health  regulation  in  the  interest  of  the  common  good?  Is 
it  not  plainly  and  palpably  an  unauthorized  and  unwarrantable  inter- 
ference with  the  constitutional  rights  of  the  citizen? 

In  its  further  discussion  of  the  right  of  the  Legislature  of  this  state 
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to  limit  the  hours  of  labor  of  bakers  (and  bakers  may  be  men  or 
women)  the  United  States  Supreme  Court  says : 

'They  are  in  no  sense  wards  of  tbe  state.  Viewed  in  the  light  of  a  pnrely 
labor  law,  with  no  reference  whatever  to  the  question  of  healtli,  we  think 
that  a  law  like  the  one  before  us  inrolves  neither  the  safety,  the  morals  nor 
the  welfare  of  the  public,  and  that  the  interest  of  the  public  is  not  in  the 
slightest  degree  affected  by  ^uch  an  act  *  *  *  It  is  a  question  of  which 
two  powers  or  rights  shall  prevail — ^the  power  of  the  state  to  legislate  or 
the  right  of  the  individual  to  liberty  of  person  and  freedom  of  contract  The 
mere  assertion  that  the  subject  relates,  though  but  in  a  remote  degree  to 
the  public  health,  does  not  necessarily  render  the  enactment  yalid."  Lochner 
V.  New  York  198  U.  S.  67,  25  Sup.  Ct  543  (49  L.  Ed.  937). 

The  statute  which  would  prevent  Katie  Mead  from  working  in  a 
factory  after  9  o'clock  at  night,  under  the  best  sanitary  conditions, 
offers  no  prohibition  against  her  doing  the  same  work  in  a  hall  bedroom 
in  a  tenement  house,  under  conditions  more  detrimental  to  her  health. 
She  may  work  at  her  usual  emplo3niient  all  night  if  she  so  pleases,  and 
the  state  does  not  interfere  to  prevent  possible  injury  to  her  possible 
children  who  may  be  its  future  citizens.  A  dressmaker  or  milliner 
has  a  factonr  within  the  meaning  of  the  law  if  he  or  she  have  but  one 
employe.  The  employer,  even  though  she  be  a  woman,  may  work 
when  and  so  long  as  it  pleases  her.  The  single  employ^,  on  the 
contrary,  if  she  be  a  woman,  may  not  work  after  9  o'clock  at  night  nor 
before  6  o'clock  in  the  morning.  Why  this  distinction  between  two 
possible  mothers  of  future  citizens  if  this  be  simply  a  health  regulation  ? 
The  relation  of  the  subject  of  this  statute  to  the  public  health  and  com- 
mon welfare  seems  altogether  too  remote  to  sustain  it  as  a  proper  ex- 
ercise by  the  state  of  its  police  power. 

We  can  arrive  at  no  other  conclusion  than  that  there  has  been  in 
this  enactment  an  unwarranted  invasion  of  the  constitutional  rights  of 
individual  liberty  and  property;  that  for  this  reason  the  information 
of  the  district  attorney  herein  does  not  state  facts  constituting  a  crime. 

The  motion  in  arrest  of  judgment  is  granted  and  the  defendant  dis- 
charged.   All  concur. 


(50  Misc.  Rep.  70.) 

In  re  MILLER'S  ESTATE. 

(Surrogate's  Court,  Cattaraugus  County.    March,  1906.) 

Will— Revocation— Evidence— Indorsement  on  Will. 

Under  2  Rev.  St.  (1st  Ed.)  p.  64,  pt.  2,  c.  6,  tit  1,  S  42,  providing  that 
a  will  can  only  be  revoked  by  another  will  in  writing  or  some  other  writ- 
ing declaring  such  revocation  and  executed  with  the  same  formalities 
as  a  will,  unless  such  will  is  destroyed  by  the  testator  or  by  another  per- 
son in  his  presence  by  his  direction,  which  fact  must  appear  by  evidence, 
a  will  cannot  be  legally  revoked  by  an  Indorsement  on  its  back  in  writ- 
ing, signed  by  the  testator,  to  the  effect  that  it  Is  revoked. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent.  Dig.  Wills,  §  446.] 

In  the  matter  of  the  estate  of  Luman  H.  Miller,  deceased.     Proceed- 
ings for  the  revocation  of  letters  of  administration.    Letters  revoked. 
Charles  D.  Van  Aemam,  for  petitioner. 
Reginald  F.  Pelton,  for  administrator. 
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DAVIE,  S.  On  January  6,  1906,  letters  of  administration  upon 
the  estate  of  the  decedent  were  issued  to  Orrin  Miller.  Subsequently 
a  petition  was  filed  by  Cora  Starks,  asking  for  a  revocation  of  such  let- 
ters and  alleging  that  the  decedent  left  a  valid  will  in  which  she  was 
named  as  legatee.  Upon  the  return  of  the  citation  issued  upon  such 
petition  the  following  facts  were  established :  In  the  month  of  March, 
1881,  the  decedent  made  and  executed  in  due  form  his  last  will  and 
testament,  in  which  he  named  a  sister  as  legatee  and  as  the  executrix 
thereof.  This  sister  died  in  1891.  On  the  31st  day  of  December, 
1901,  the  testator  indorsed  upon  the  back  of  the  will  a  statement  in 
writing  to  the  effect  tiiat  such  will  was  revoked,  and  dated  and  signed  the 
same.  No  authentication  of  such  indorsement  in  the  manner  prescribed 
by  the  statute  was  attempted,  and  the  only  question  now  involved  is 
whether  or  not  such  unauthenticated  writing  constituted  a  legal  revo- 
cation of  the  will. 

The  statute  relating  to  revocation  of  wills  provides  as  follows: 
"No  will  In  writing,  except  in  the  cases  hereinafter  mentioned,  or  any  part 
thereof,  shall  be  revoked  or  altered  otherwise  than  by  some  other  will  in  writ- 
ing or  some  other  writing  of  the  testator  declaring  snch  revocation  or  altera- 
tion and  executed  with  the  same  formalities  with  which  a  will  itself  is  re- 
quired by  law  to  be  executed,  unless  such  will  be  burnt,  torn,  cancelled,  ob- 
literated or  destroyed  with  the  Intent  and  for  the  purpose  of  revoking  the 
same  by  the  testator  himself  or  by  another  person  in  his  presence  by  his 
direction  and  consent ;  and  when  so  done  by  another  person  the  direction  and 
consent  of  the  testator  and  the  fact  of  such  injury  or  destruction  shall  be 
proved  by  at  least  two  witnesses."  2  Rev.  St  (1st  Ed.)  p.  64,  pt  2,  c.  6,  tit.  1, 
§  42. 

In  view  of  the  distinct  and  unequivocal  phraseology  of  the  statute, 

1  should,  without  hesitation  or  comment,  have  granted  the  relief  sought 
by  the  petition ;  but  the  counsel  for  the  administrator  cites  and  to  some 
extent  relies  upon  Warner  v.  Warner,  37  Vt.  356,  and  Witter  v.  Mott, 

2  Conn.  67,  as  authorities  in  support  of  his  contention  that  this  will  was 
effectually  revoked.  The  statutes  in  the  state  of  Vermont  relating  to 
the  execution  and  revocation  of  wills  are  the  same  as  ours.  In  Warner 
V.  Warner  the  court  held  that  the  following  words:  "This  will  is 
hereby  canceled  and  annulled  in  full  this  15th  day  of  March,  1859" — 
without  authentication,  constituted  legal  revocation.  In  the  opinion  the 
court  says : 

"If  the  document  should  be  entirely  burned  up,  entirely  obliterated,  or 
torn  into  scraps,  or  covered  with  closely  written  cross-lines  there  would  be  no 
doubt  as  to  the  intent  of  the  testator ;  but  it  has  been  held  that  it  is  not  nec- 
essary to  go  to  that  extent  in  any  of  the  modes  to  answer  the  requirements 
of  the  statute,  and  that  the  slightest  degree  of  either  mode,  provided  that  it 
appears,  even  by  resort  to  other  evidence  that  the  act  was  done  with  the  in- 
tent to  have  It  constitute  a  revocation.  Is  etfectual  as  such.  Accordingly  it  has 
been  held  that  the  slightest  burning  or  tearing  of  the  material  on  which  the 
will  was  written,  even  though  none  of  the  script  should  be  destroyed  or  ef- 
faced, that  the  erasure  of  a  single  word,  or  the  drawing  of  a  straight  line 
across  the  face  of  the  script,  partaking  of  the  character  of  the  act  prescribed 
by  the  statute,  If  it  appears  to  have  been  done  in  the  accomplishment  of  such 
act,  effectuates  a  revocation." 

Substantially  the  same  conclusion  is  reached  in  Witter  v.  Mott, 
supra.  If  these  authorities  are  to  be  followed  and  applied  in  this  state, 
then  the  will  in  question  was  revoked. 
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The  statute  prescribes  two  distinct  methods  for  the  revocation  of 
existing  wills:  First,  by  a  writing  for  that  purpose  duly  made  and 
authenticated ;  and,  second,  by  certain  acts,  viz.,  burning,  tearing,  can- 
celing, obliterating,  or  destroying.  A  writing  made  animo  revocandi 
is  easily  susceptible  of  statutory  authentication.  Such  authentication 
is  emphatically  and  arbitrarily  demanded  by  the  statute.  The  other 
specified  acts  are  from  their  very  nature  impossible  of  authentication. 
Then  the  question  arises,  are  the  courts  at  liberty  to  hold  that  an  at- 
tempted revocation  by  writing,  ineffectual  under  the  first  provision  of 
the  statute  for  want  of  authentication,  can  be  regarded  as  an  act  suf- 
ficient under  the  later  provisions  to  effect  revocation  ? 

In  order  to  constitute  legal  revocation  of  an  existing  will  three  things 
must  concur :  First,  testamentary  capacity ;  second,  an  intention  to  re- 
voke ;  and,  third,  carrying  such  intention  into  effect  in  the  manner  re- 
quired by  the  statute.  A  person  who  has  not  testamentary  capacity  can- 
not revoke  a  will  in  any  maner  whatever.  He  can  neither  make  nor  un- 
make a  will.  A  will  legally  made  stands  until  legally  revoked.  It  can- 
not be  revoked  by  an  act  of  destruction  unless  the  act  is  done  with  an 
intention  of  revoking,  and  one  not  possessing  testamentary  capacity 
cannot  have  an  intention  to  revoke.  Rich  v.  Gilkey,  73  Me.  695.  But, 
where  a  will  once  properly  executed  is  subsequently  found  bearing 
marks  of  destruction,  it  will  be  presumed,  in  absence  of  affirmative 
proof  of  want  of  testamentary  capacity,  that  the  testator  was  competent 
to  revoke  the  same.  The  intention,  however,  must  be  effectuated. 
The  act  and  intention  to  revoke  must  coincide  and  accompany  each 
other.  The  intention,  alone,  however  urgent  and  fixed,  not  accom- 
panied by  or  resulting  in  an  act  of  destruction  or  some  act  of  revoca- 
tion mentioned  in  the  statute,  will  not  revoke.  Underbill,  Law  of 
Wills,  §§  223,  224. 

The  will,  in  his  case,  was  neither  "burnt,"  "tori,"  "obliterated,"  or 
"destroyed."  Was  it  "canceled"  within  the  meaning  of  the  statute? 
Various  definitions  of  the  term  "cancellation"  are  found  in  text-books 
and  decisions.    For  illustration: 

Webster's  International  Dictionary :    "Cancellation ;  to  revoke  or  recall." 

Blackstone:  **A  deed  may  be  avoided  by  delivering  It  up  to  be  canceled — 
that  is,  to  have  lines  drawn  through  It  in  the  form  of  lattice  work  or  cancelli — 
though  the  phrase  is  now  used  figuratively  for  any  matter  of  obliterating  or 
defacing  it" 

Burrill's  Law  Dictionary  :*'Canceling ;  the  defacing  or  obliterating  a  deed, 
will,  or  other  instrument  so  as  to  destroy  its  legal  effect" 

Bouvier's  Law  Dictionary:  "Cancellation;  its  general  acceptance  is  the 
the  act  of  crossing  a  writing,  and  it  is  used  sometimes  to  signify  the  manual 
operation  of  tearing  or  destroying  the  Instmment  Itself.  Canceling  a  will 
animo  revo<fahdl  is  a  revocation  of  It  and  It  is  unnecessary  to  show  a  com- 
plete destruction  or  obliteration." 

These  definitions,  as  well  as  the  phraseology  of  the  statute,  clearly 
show  that  the  term  "canceled"  as  used  in  conjunction  with  the  words 
"burnt,"  etc.,  indicate  an  act  in  contradistinction  to  a  writing.  A  writ- 
ten revocation  must  be  authenticated.  Any  other  act  of  revocation  need 
not  and  cannot  be  authenticated.  Not  a  word  of  this  will  was  erased, 
crossed  out,  marked  over,  or  in  any  manner  obliterated ;  and  to  hold  that 
the  unauthenticated  indorsement  upon  the  back  of  the  instrument  can 
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Operate  as  a  cancellation  is  not  only  paradoxical,  but  its  effect  would 
also  be  the  absolute  nullification  of  that  portion  of  the  statute  which  re- 
quires written  revocations  to  be  authenticated. 

Again,  the  legal  presumption  is  that  the  testator  understood  the 
requirements  of  the  statute.  The  fact  of  his  making  the  written  in- 
dorsement upon  the  will  is  probably  evidence  of  an  existing  design  or  in- 
tention of  revoking  it.  Retaining  the  will  with  such  indorsement  upon 
it  for  years  thereafter,  without  having  consummated  such  design  by 
adding  the  proper  authentication,  may,  with  the  same  degree  of  reason, 
be  urged  as  evidence  that  the  testator  had  abandoned  his  design  to 
revoke  the  will. 

I  am  unable  to  reach  any  other  conclusion  than  that  of  holding  the 
will  in  question  to  have  been  in  full  force  and  effect  at  the  date  of 
decedent's  death^  and  a  decree  will  therefore  be  entered  revoking  the 
letters  of  administration  and  requiring  the  production  of  the  will  for 
probate. 

Decreed  accordingly. 


(50  Misc.  Rep.  74.) 

In  re  REDMOND. 

(Surrogate's  CJourt,  Dutchess  CJounty.    March,  1906.) 

WlIX— <!/OWSTBUCTION— EfTEOT  OF  CODICIL. 

A  wife  made  a  codicil  confirming  a  will  giving  all  her  estate  to  her 
husband.  The  codicil  provided  that  if  the  husband  should  not  survive' 
her,  or  both  should  die  at  or  about  the  same  time,  so  that  he  should  not 
have  taken  possession  of  the  property  given  him  under  the  will,  certain 
legacies  should  be  paid,  and  the  residuary  estate  given  to  her  brothers 
and  sisters.  Held  to  show  an  intent  to  provide  against  a  failure  of  sur- 
vivorship and  against  the  death  of  her  husband  within  a  brief  interval 
after  her  own,  so  that  where  the  husband  died  W*  months  after  the 
death  of  his  wife,  and  before  the  probate  of  the  will,  the  estate  had  be- 
come vested  in  him  under  the  will,  and  the  codicil  was  inoperative. 

In  the  matter  of  the  settlement  of  the  accounts  of  Geraldyn  Red- 
mond, administratrix  of  Alice  Maud  Livingston,  deceased. 

John  Hackett  (John  E.  Mack,  of  counsel),  for  administrator. 

A.  Chalkley  Collins,  for  Samuel  M.  Fox,  Herman  Thorn  Fox,  George 
De  Pau  Fox,  and  Alfred  Thorn  Fox, 

Joseph  A.  Daughton,  for  Beatrice  Fox  and  Agnes  McKenzie  Fox, 
as  executrix  and  also  as  special  guardian  for  Richard  Fox. 

John  M.  Hackett,  for  Eliza  De  Grasse  Fox  and  Angelica  Livingston. 

HOYSRADT,  S.  Alice  Maud  Livingston,  wife  of  Louis  Living- 
ston, died  June  11,  1904,  at  her  residence  at  Tivoli,  N.  Y.,  leaving  a 
will,  executed  June  9,  1872,  in  which  she  gave  all  her  estate  to  her 
husband,  and  also  a  codicil,  executed  October  20,  1876,  confirming  the 
will  and  providing: 

"In  the  event  that  my  said  husband  shall  not  survive  me  or  that  we  shall  die 
at  or  about  the  same  time,  so  that  he  shall  not  have  taken  or  exercised  pos- 
session of  the  property  given  to  him  by  my  said  will  and  testament,  and  that 
I  shall  not  leave  any  issue  me  surviving,  in  such  case  I  give  and  bequeath  to  the 
Roman  Catholic  Church  at  TivoU    •    •    •    $1,000;  Mary  Cmickshank,  $500." 
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Then  follows  the  residuary  clause,  providing  that,  upon  the  occur- 
rence of  the  event  referred  to  in  the  last  section,  the  residuary  estate 
shall  go  to  three  brothers  and  one  sister  of  the  testatrix  and  to  their 
heirs  and  assigns  in  these  proportions :  To  Francis  Fox  and  De  Grasse 
Fox,  brothers,  eadi  two-sixths;  and  to  Samuel  Fox,  brother,  and  Eliza 
D.  St.  John,  sister,  each  one-sixth.  Louis  Livingston  died  November 
26,  1904,  at  his  home,  6>^  months  after  the  death  of  his  wife,  before 
her  will  had  been  admitted  to  probate;  and  the  question  is  now  pre- 
sented, on  the  settlement  of  her  estate,  whether  he  died  at  or  about  the 
same  time  as  his  wife  without  having  taken  or  exercised  possession 
of  the  property  given  to  him  by  her  will,  which  involves  a  construction 
of  the  codicil  made  October  20,  1876. 

It  appears  that  in  the  autumn  of  1876  Mr.  and  Mrs.  Livingston  went 
to  Europe,  and  that  the  codicil  was  drawn  by  Cambridge  Livingston^ 
a  New  York  lawyer,  shortly  before  their  departure.  They  had  in  con- 
templation frequent  trips  across  the  ocean,  and  it  is  quite  evident  that 
Mrs.  Livingston,  in  making  this  provision  in  her  codicil,  had  in  mind 
the  death  of  her  husband  and  herself  through  other  than  natural  causes 
incident  to  travel.  It  is  a  fair  assumption,  from  the  words  "in  the 
event  that  my  said  husband  shall  not  survive  me  or  that  we  shall  die  at 
or  about  the  same  time,"  that  the  testatrix  sought  to  provide  against 
a  failure  of  survivorship  and  the  death  of  her  husband  within  a  brief 
interval  after  her  own,  during  which  he  would  derive  no  benefit  from 
her  estate.  Outside  of  his  residence  property  he  had  a  net  estate  of 
about  $1,500.  His  wife's  estate  was  all  personal  and  valued  at  about 
$60,000.  It  seems  to  me  unimportant  to  ascertain  the  legal  effect  of 
the  words  "so  that  he  shall  not  have  taken  or  exercised  possession  of 
the  property  given  to  him  by  my  said  will."  The  intent  of  the 
testatrix  must  prevail.  I  am  unable  to  find  that  she  contemplated  that 
legal  possession  by  her  husband  should  be  effected  to  establish  his 
title.  While  the  words  themselves  may  be  those  of  the  lawyer,  it  can- 
not be  overlooked  that  an  exercise  of  possession  complies  with  the 
limitation.  The  delay  in  proving  her  will  is  explained,  and  there  is 
evidence  that  Mr.  Livingston  took  possession  of  his  wife's  estate 
and  treated  it  as  his  own. 

After  the  death  of  Mrs.  Livingston,  June  11,  1904,  her  husband  de- 
cided to  postpone  taking  any  steps  for  the  probate  of  her  will  until 
after  his  return  from  Bar  Harbor  in  the  latter  part  of  September.  He 
then  distributed  her  jewelry  among  her  relatives  and  friends  as  she 
had  desired.  Some  of  her  securities  were  kept  in  a  safe  deposit  box 
rented  by  him,  and  on  October  5,  1904,  he  cut  the  coupons  from  11 
bonds  in  this  box  and  deposited  them  in  his  individual  bank  account. 
He  paid  her  funeral  and  doctors'  bills  to  the  extent  of  $600,  and  received 
checks  for  dividends  on  her  securities,  and  had  such  possession  of  her 
estate  as  his  authority  over  it,  prior  to  the  probate  of  the  will,  would 
permit.  The  testatrix  could  not  have  intended  to  deprive  her  hus- 
band of  any  benefit  under  her  will,  and  it  is  to  my  mind  satisfactorily 
established  that  he  gained  sufficient  possession  of  her  estate  to  enforce 
his  rights  under  the  will  without  considering  the  probate  of  the  codicil. 

The  question  just  considered  has  been  raised  in  behalf  of  the  chil- 
dren of  Samuel  M.  Fox,  one  of  the  residuary  legatees  named  in  the 
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codicil,  who  died  before  the  death  of  his  sister,  the  testatrix.  In  fact, 
the  only  residuary  legatee  who  survived  her  was  her  brother,  De  Grasse 
Fox,  who  has  since  died,  and  his  representatives  make  no  claim  to  the 
residuary  estate.  If,  therefore,  there  was  a  residuary  estate,  this 
clause  would  be  effective  only  as  to  the  two-sixths  given  to  De  Grasse 
Fox,  as  the  other  interests  have  lapsed  and  pass  as  property  undis- 
posed of.  Matter  of  Wells,  113  N.  Y.  396,  21  N.  E.  137,  10  Am.  St. 
Rep.  457.  In  this  case  it  was  held  that,  while  the  residuary  clause 
gave  certain  portions  to  the  legatees  and  their  heirs  and  assigns,  forever, 
this  did  not  prevent  the  legacy  from  lapsing,  in  the  absence  of  ex- 
press words  or  of  something  in  the  context  to  indicate  a  contrary  inten- 
tion. This  residuary  clause  is  not  a  bequest  to  a  class,  but  constitutes 
a  tenancy  in  corpmon  of  personal  estate.  Matter  of  Kimberly,  150  N. 
Y.  90,  44  N.  E.  946;  Van  Beuren  v.  Dash,  30  N.  Y.  393. 

This  rule  does  not  apply  where  the  testator  leaves  a  child  or  descend- 
ant, by  express  provision  of  statute.  It  follows,  therefore,  that  four- 
sixths  of  the  residuary  estate,  including  the  interest  which  Samuel  M. 
Fox  might  have  been  entitled  to  had  he  survived  the  testatrix,  would 
pass  as  the  estate  of  an  intestate,  and  would  thus  go  to  her  husband, 
as  she  had  no  descendants.  The  assets  of  her  estate  undisposed  of 
passed  absolutely  to  him,  whether  reduced  to  possession  or  not,  without 
the  issue  of  letters.  Matter  of  Bolton,  159  N.  Y.  129,  53  N.  E.  756 ; 
Robbins  v.  McClure,  100  N.  Y.  328,  3  N.  E.  663,  53  Am.  Rep.  184;  Mat- 
ter of  Nones,  27  Misc.  Rep.  165,  58  N.  Y.  Supp.  377;  Matter  of  Mc- 
Leod,  32  Misc.  Rep.  229,  66  N.  Y.  Supp.  255. 

I  have  concluded  that  Louis  Livingston  was,  at  the  time  of  his  death, 
entitled  to  his  wife's  estate  under  the  terms  of  her  will,  and  that  the 
provision  of  her  codicil  was  inoperative.  The  other  questions  have 
only  been  considered  for  the  information  of  nonresident  parties. 

Decreed  accordingly. 

<50  Misc.  Rep.  94.) 

In  re  DA  VIES'  ESTATE. 

(Surrogate's  CJourt,  Kings  County.    March,  1006.) 

E<KE0UT0B8    AVD    ADiaNISTBATOBS— ACCOUNTING. 

An  intestate  died  seised  of  real  estate  and  the  owner  of  a  business  con- 
ducted under  the  firm  name  of  himself  and  a  son.  He  left  surviving 
his  widow  and  nine  children;  the  son  continuing  the  business  until  the 
property  was  bnmed,  paying  meantime  to  the  administratrix,  who  was 
the  widow,  $4,000.  After  the  fire  such  personal  property  as  was  not 
destroyed  was  sold  by  the  son  to  a  corporation  doing  the  same  business, 
of  which  corporation  he  was  the  general  manager,  and  In  which  he  was 
a  stockholder.  The  administratrix  conceded  that  the  estate  was  managed 
under  an  agreement  between  her  and  the  children.  The  testimony  showed 
that  the  two  children  who  contested  the  account  of  the  administratrix 
agreed  to  permit  the  profits  of  the  business,  if  any,  to  be  used  by  their 
mother;  but  there  was  no  evidence  of  an  agreement  that  the  entire  per- 
sonalty should  be  converted  for  the  benefit  of  their  mother  and  the  other 
children,  who  shared  what  she  received  with  her.  Held,  that  the  ad- 
ministratrix was  properly  chargeable  with  the  amount  of  personalty  which 
came  into  her  hands,  and  that  such  amount  should  be  tal^en  as  the  basis 
of  the  estate,  subject  to  credit  for  sums  properly  paid  out,  assets  that 
proved  uncollectible,  and  legitimate  loss  on  sales. 
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In  the  matter  of  the  judicial  settlement  of  the  estate  of  James  D. 
Davies,  deceased.  Decree  rendered  on  statement  of  the  accounts  of 
the  administratrix. 

Burr,  Coombs  &  Wilson,  for  petitioners. 
Edward  A.  Richards,  for  objectors. 
Harry  I.  Huber,  for  administratrix. 

CHURCH,  S.  The  deceased  died  intestate,  notwithstanding^  that 
he  had  drafted  and  signed  a  holographic  will,  as  such  intended  will 
had  never  been  witnessed  in  the  manner  required  by  statute.  He  pos- 
sessed some  real  estate  and  was  also  the  sole  owner  of  a  certain  manu- 
facturing business,  although  the  name  of  the  firm  under  which  such 
business  was  conducted  was  that  of  "James  Davies  &  Son."  There 
survived  him  his  widow,  the  administratrix,  and  nine  children,  all  of 
whom  are  now  of  full  age.  The  examination  of  the  widow  disclosed 
that  she  knows  absolutely  nothing  in  regard  to  the  condition  of  the 
estate  or  the  management  of  the  same.  .  In  fact,  it  is  conceded  in  her 
account  that  the  entire  estate  was  managed  in  pursuance  of  a  mutual 
agreement  made  between  all  of  the  children  and  the  widow.  The  con- 
testants, however,  who  are  two  of  such  children,  repudiate  the  conten- 
tion that  there  was  any  such  agreement  and  ask  that  the  accounts 
of  the  administratrix  be  passed  upon  and  the  condition  of  the  estate 
judicially  settled. 

It  appears  that,  shortly  after  the  death  of  the  deceased,  one  of  the 
sons  wrote  a  letter  to  each  of  the  children,  describing  the  circumstances 
then  existing  and  declaring  that  he  was  formulating  a  plan  for  the  con- 
duct of  the  manufacturing  business  and  the  settlement  of  the  estate, 
which  he  would  disclose  to  his  brothers  and  sisters  at  a  later  period. 
He  also  invited  suggestions  from  his  brothers  and  sisters  in  relation 
to  a  plan,  and  stated  that,  if  they  did  not  present  any  scheme,  he  would 
take  the  matter  up  and  submit  one  which  he  had  under  consideration. 
It  appears,  further,  that  the  son,  who  had  been  in  business  with  his 
father,  continued  such  business,  paying  from  time  to  time  sums  of 
money  to  his  mother,  the  widow,  which  aggregated  in  the  vicinity  of 
$4,000,  and  that  this  business  was  continued  until  the  property  was 
destroyed  by  fire.  $3,100  was  received  from  the  insurance  companies, 
$2,500  of  which  was  for  the  damage  to  the  buildings,  and  therefore  to  be 
considered  as  real  estate ;  $600  being  for  damage  to  the  machinery  and 
personal  property  used  in  such  business.  Immediately  after  the  fire 
the  horses  and  such  few  articles  as  trucks,  harness,  and  the  like,  which 
were  not  destroyed  by  the  fire,  were  sold  to  a  corporation  doing  pre- 
cisely the  same  character  of  business,  in  which  this  son  was  a  stock- 
holder and  also  acted  as  general  manager.  This  destroyed  the  busi- 
ness completely,  and  there  are  no  assets  of  the  personal  estate  re- 
maining for  the  next  of  kin. 

The  contestants  repudiate  utterly  the  contention  that  they  agreed 
that  the  business  should  be  continued  in  this  manner.  They  state 
that,  after  receiving  the  first  letter,  they  anticipated  receiving  other 
oral  or  written  declaration  for  their  approval  of  the  scheme  of  manag- 
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ing  such  estate.  They  received  none,  however,  except  a  suggestion 
which  was  made  by  the  writer  of  the  letter,  John  E.  Davies,  that  it 
was  wise  to  permit  the  son.  Samuel  Davies  (who  had  been  in  the 
manufacturing  business),  to  continue  the  same  for  six  months  for  the 
purpose  of  seeing  if  the  same  could  be  made  profitable.  The  con- 
testants further  aver  that  they  were  never  able  to  get  any  account  from 
any  one  as  to  the  condition  of  the  estate,  or  of  such  business,  and, 
realizing  that  the  assets  have  entirely  disappeared  and  that  the  business 
has  been  destroyed,  they  have  at  last  been  compelled  to  demand  an 
accounting  in  this  court. 

The  testimony,  on  behalf  of  the  administratrix,  that  there  was  any 
definite  arrangement  to  carry  on  this  business  is  weak  and  incon- 
clusive. The  most  that  is  said  is  by  John  Davies,  who  testified  that  the 
contestants  were  willing  that  the  business  should  be  carried  on.  But 
even  he  admits  that  this  business  was  being  conducted  simply  for  the 
benefit  of  his  mother,  and  that,  in  the  event  of  her  death  or  other  ter- 
mination of  the  business,  the  parties  would  still  be  entitled  to  their  in- 
terest in  the  same.  In  other  words,  the  most  that  can  be  spelled  from 
his  testimony  is  that  the  contestants  agreed  to  permit  the  profits  of  the 
business,  if  any,  to  be  used  by  their  mother;  but  there  is  nothing  what- 
ever to  suggest  that  they  consented  to  the  entire  personal  estate  being 
converted  and  delivered  for  the  benefit  of  their  mother  and  the  chil- 
dren who  shared  with  her  in  what  she  received  therefrom.  The  con- 
duct of  the  widow  and  of  the  other  children  (who  really  acted  on  her  be- 
half, as  it  is  apparentthat  sheknew  nothing  in  relation  to  the  transaction) 
in  thus  conducting  this  business  and  absorbing  the  entirety  of  the  same 
would  be  inexplicable,  were  it  not  for  the  letter  which  this  son,  John  E. 
Davies,  subsequently  sent  to  all  of  the  children  when  there  were  com- 
plaints made  about  there  being  no  account  or  information  obtainable 
about  the  condition  of  the  aflfairs  of  the  estate.  In  this  letter  he  states 
to  them  that  his  mother,  as  the  administratrix,  had  the  right  to  manage  this 
estate  in  any  way  that  she  pleased ;  that  no  person  had  any  right  to  ques- 
tion her  management,  except  upon  her  accounting ;  and  that  she  could 
make  such  accounting  to  suit  her  pleasure,  unless  it  were  shown  that 
she  was  guilty  of  a  fraud. 

The  mere  statement  of  this  proposition  is  sufficient  to  show  its  incor- 
rectness from  a  legal  point  of  view.  But,  with  that  the  belief  of  the 
persons  managing  the  estate,  their  conduct  in  relation  thereto  becomes 
at  once  apparent.  The  conduct  of  the  various  children  who  do  not 
object  to  this  account  and  who  were  willing  that  this  condition  of  aflfairs 
should  be  maintained  for  the  benefit  of  their  mother  is  laudable.  But 
they  must  be  just  before  they  are  generous;  and,  where  it  appears  that 
the  scheme  is  illegal,  the  only  way  of  settling  the  controversy  is  by 
applying  the  legal  principles  which  determine  the  rules  of  conduct  of  the 
administratrix,  and  the  amount  with  which  she  is  properly  chargeable. 
The  attitude  of  the  contestants  herein  does  not  seem  to  me  to  be  a  grasp- 
ing one,  or  one  in  which  they  are  treating  their  mother  and  brothers  and 
sisters  unfairly.  They  do  not  ask,  as  they  properly  might,  that  the 
administratrix  shall  be  charged  with  the  profits  derived  from  the 
management  of  such  business.    They  do  not  seriously  dispute  the 
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valuation  which  was  placed  by  her  on  the  various  articles  of  persojial 
property,  or  seek  to  apply  any  harsh  rule  in  regard  to  surcharging^ 
her  with  the  disposal  thereof.  But  they  do  ask  that  the  amount  of 
personal  property  which  came  into  the  hands  of  the  administratrix, 
and  with  which  she  charges  herself  at  the  outset  of  this  accounting, 
should  be  taken  as  the  basis  of  this  estate,  while  giving  to  the  admin- 
istratrix credit  for  the  sums  which  she  has  fairly  and  properly  paid 
out.  This  contention  is  not  only  moderate  and  considerate,  but  it  is 
eminently  just  and  regular. 

That  being  so,  the  summary  statement  of  the  accounts  of  the  ad- 
ministratrix should  be  as  follows :  She  is  chargeable  with  the  amount, 
as  stated  by  her,  $7,391.66.  She  is  to  be  credited  with  the  amount 
of  Schedule  D,  $1,668.06,  and  also  with  the  sum  of  $410  on  the  promis- 
sory note  of  West,  which  she  was  unable  to  collect,  and  also  with 
the  amount  of  legitimate  loss  on  the  sale  of  the  horses  and  trucks  of 
the  sum  of  $24.50. 

Let  findings  and  decree  be^  therefore,  prepared  in  accordance  with  the 
views  herein  expressed. 

Decreed  accordingly. 
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(113  App.  Diy.  e06.) 

KINGSBURY  et  al.  v.  BRANDEGEB  et  aL 

(Supreme  Ck>iirt,  Appellate  Division,  Fourth  Department    May  9,  1006.) 

!•  Wii«LS— Designation  of  Devisee— Reugious  Sooieties. 

Laws  1841,  p.  109,  c  134,  created  a  corporation  known  as  the  "Trus- 
tees for  the  Management  and  Care  of  the  Fund  for  tlie  Support  of  the 
Episcopate  of  the  Diocese  of  Western  New  York,"  the  object  of  which  was 
the  management  and  care  of  a  fund  for  the  support  of  the  bishop.  Laws 
1863,  p.  80,  c.  59,  created  a  corporation  known  as  the  "Trustees  of  the 
Parochial  Fund  of  the  Protestant  Episcopal  Church  in  the  Diocese  of 
Western  New  York,*'  which  was  to  care  for  a  fund  to  be  devoted  to  the 
support  of  ministers,  purchase  of  parsonages,  and  for  parochial  schools. 
By  Laws  1868,  p.  853,  c.  429,  provision  was  made,  in  view  of  the  division 
of  the  diocese  of  New  York,  for  the  creation  of  a  new  corporation  in  the 
new  diocese,  subsequently  called  the  "Diocese  of  Central  New  York,"  the 
powers  and  object  of  such  new  corporation  to  be  the  same  as  those 
specified  In  the  act  of  1841,  and  also  for  the  creation  of  a  new  corpora- 
tion, in  the  new  diocese,  the  powers  and  object  to  be  the  same  as  those 
specified  in  the  act  of  1863.  Testatrix's  will  gave  a  certain  house  and 
its  furniture  to  the  corporation  of  the  "Diocese  of  Central  New  York,"  to 
be  used  as  the  bishop's  residence,  all  furniture  to  remain  in  the  house, 
provided  that,  should  the  diocese  ever  be  divided,  the  property  should  re- 
main "in  the  name  of  the  diocese  in  which  it  is  embraced,  whatever  the 
name  of  such  diocese  may  be,"  and  such  land  as  testatrix  might  leave  was 
devised  to  the  diocese,  to  be  held  as  an  investment  There  was  no  cor- 
poration known  as  the  "Diocese  of  Central  New  York."  Held,  that  tes- 
tatrix intended  the  property  to  go  to  the  corporation  created  by  the  laws 
of  1841  and  3868. 

2.  Charities— Beneficiaries— Cebtainty. 

The  provisions  of  the  will  were  not  ineffectual  and  void,  but  the  Su- 
preme Court  should  administer  the  trust  and  appoint  the  corporation 
created  by  the  laws  of  1841  and  18G8  trustee  under  the  provisions  of  Laws 
1893,  p.  1748,  c.  701,  as  amended  by  Laws  1901,  p.  751,  c.  291,  providing 
that  no  devise  to  religious  uses  shall  be  invalid  by  reason  of  Indefiniteness 
or  uncertainty  of  the  persons  designated  as  the  beneficiaries  thereunder, 
and  that  if  no  person  be  named  as  trustee  the  title  shall  vest  in  the  Su- 
preme Court 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  9,  Cent  Dig.  Charities,  §§  42, 
85.] 

Kruse,  J.,  dissenting. 

Appeal  from  Special  Term,  Oneida  County. 

Suit  by  Oliver  A."  Kingsbury  and  another,  as  executors  of  the  will 
of  Amy  J.  Perkins,  deceased,  against  John  E.  Brandegee,  as  executor 
of  the  will  of  Henry  S.  Miller,  deceased,  and  others,  for  a  construc- 
tion of  the  will  of  plaintiffs'  testatrix.  From  the  judgment  John  Cun- 
neen,  as  Attorney  General,  and  others,  appeal.    Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Julius  M.  Mayer,  Atty.  Gen.,  Horace  McGuire,  Deputy  Atty.  Gen., 
and  Matteson  &  De  Angelis,  for  appellants. 

Charles  A.  Miller,  George  M.  Weaver,  J.  T.  A.  Doolittle,  A.  M.  Mills, 
W.  J.  &  F.  W.  Welsh,  Sholes,  Ferris  &  Foley,  Charles  D.  Thomas, 
Frank  T.  Warburton,  and  Holmes  &  Waterman,  for  respondents. 
lOON.Y.S.— 23 


Digitized  by 


Google 


354  100  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  134  New  York  State  Reporter 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  'a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  event. 

The  action  is  for  a  construction  of  the  provisions  of  the  will  of  Amy 
J.  Perkins.  She  died,  leaving  no  husband  and  no  lineal  descendants. 
Her  only  heir  and  next  of  kin  was  Mary  A.  Petrie,  who  died  after  the 
deceased.  The  deceased  left  a  will  and  three  codicils.  She  left  per- 
sonal property,  exclusive  of  specific  legacies,  valued  at  $26,531.46,  and 
real  estate  valued  at  $32,310.  Two  parcels  of  this  real  estate,  valued 
at  $15,000  and  $6,000,  respectively,  and  some  specific  articles  of  per- 
sonal property,  are  involved  in  this  controversy.  The  will  contains 
the  following  provisions,  which  are  sought  to  be  construed : 

"My  estate  shall  pass  as  foUows :  Block  111,  on  which  my  stone  house  (my 
present  residence)  is  situated,  and  a  portion  has  been  distinguished  as  'Amy 
Place*  on  a  map  of  property  in  the  town  of  New  Hartford,  belonging  to  the 
late  George  R.  Perkins  (1870),  and  which  map  was  filed  in  the  oflace  of  the 
clerk  of  Oneida  county,  May  30,  1871,  together  with  such  furniture,  pictures, 
and  books,  contained  In  the  house  at  the  time  of  my  death  as  are  not  herein- 
after otherwise  disposed  of,  I  give,  devise,  and  bequeath  to  the  corporation  of 
the  'Diocese  of  Central  New  York,'  to  be  used  as  the  bishop's  residence  of 
said  diocese.  All  the  personal  effects  which  may  be  in  my  said  stone  house, 
and  whose  removal  shall  not  hereinafter  be  designated,  shall  pass  to  said 
diocese,  on  condition  that  the  same  remain  in  said  house  undisturbed  and  be 
kept  in  good  preservation  as  possible.  But  I  do  not  prohibit  the  ordinary 
use  and  occupation  of  said  house  and  furniture.  Should  this  diocese  ever 
be  divided,  this  property  shall  not  be  subject  to  such  division,  but  shall  ever 
remain  in  the  name  of  the  diocese  in  which  it  is  embraced,  whatever  the 
name  of  such  diocese  may  be.  Such  land  as  I  may  leave  unsold,  bounded 
easterly  by  Perkins  avenue,  northwesterly  by  the  West  Shore  R.  B.,  and 
southerly  by  Seward  avenue,  I  devise  and  bequeath  to  said  diocese  of  Central 
New  York,  to  be  held  as  an  Investment." 

None  of  these  provisions  were  revoked  or  chang^ed  by  the  codicils. 
The  will  was  executed  January  22,  1896;  first  codicil,  July  30,  1897; 
second  codicil.  May  25,  1899;  and  third  codicil,  September  12,  1901. 
The  death  of  deceased  occurred  June  4,  1902.  There  never  was  any 
corporation  known  or  designated  as  the  "Diocese  of  Central  New 
York."  The  term  is  used  to  designate  a  subdivision  of  territory  in 
which  the  Protestant  Episcopal  Church  operates  in  the  state  of  New 
York.  This  diocese  embraces  the  counties  of  Broome,  Cayuga,  Che- 
mung, Chenango,  Courtland,  Jefferson,  Lewis,  Madison,  Oneida,  Onon- 
daga, Oswego,  Seneca,  Tioga,  and  Tompkins.  Of  late  years  there 
have  been  in  this  diocese  a  bishop  and  a  bishop  coadjutor;  the  former 
residing  in  Syracuse,  Onondaga  county,  and  the  latter  in  Utica,  Oneida 
county.  The  bishop  has  recently  died,  and  the  bishop  coadjutor  has 
succeeded  him  as  bishop.  These  persons  are  required  to  reside  in  the 
diocese  and  are  supported  by  a  voluntary  religious  association  known 
as  the  "Protestant  Episcopal  Church  of  the  Diocese  of  Central  New 
York." 

By  chapter  134,  p.  109,  Laws  1841,  a  corporation  was  created,  known 
as  the  "Trustees  for  the  Management  and  Care  of  the  Fund  for  the 
Support  of  the  Episcopate  of  the  Diocese  of  Western  New  York,"  and 
was  given  power  to  take  and  hold,  by  gift,  grant,  or  devise,  and  to  pur- 
chase, hold,  and  convey,  real  and  personal  property  necessary  for  its 
purposes,  the  yearly  value  or  income  not,  however,  to  exceed  $5,000. 
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The  object  of  the  corporation  was  the  management  and  care  of  the  fund 
for  the  support  of  the  bishop,  under  the  directions  of  the  convention  of 
the  church  for  the  diocese.  By  chapter  69,  p.  80,  Laws  1863,  another 
corporation  was  created  known  as  "Trustees  of  the  Parochial  Fund  of 
the  Protestant  Episcopal  Church  in  the  Diocese  of  Western  New  York," 
and  was  given  power  to  receive  and  hold,  by  deed,  conveyance,  or  last 
will  and  testament,  property  for  the  creation  and  accumulation  of  a 
fund,  real  and  personal  estate,  the  annual  income  from  which  should 
not  exceed  $60,000,  to  be  devoted  to  the  assistance  and  support  of 
ministers,  the  purchase  and  erection  of  parsonages,  and  for  parochial 
and  theological  schools  and  missions  within  the  diocese.  By  chapter 
429,  p.  853,  Laws  1868,  provision  was  made,  in  view  of  the  division 
of  the  diocese  of  Western  New  York,  for  the  creation  of  a  new  cor- 
poration in  the  new  diocese  subsequently  called  the  "Diocese  of  Central 
New  York,"  the  powers  and  object  of  such  new  corporation  to  be  the 
same  as  those  specified  in  the  act  of  1841,  and  also  for  the  creation 
of  a  new  corporation,  in  the  new  diocese,  the  powers  and  object  to  be 
the  same  as  those  specified  in  the  act  of  1863.  By  chapter  106,  p.  117, 
Laws  1887,  the  powers  and  objects  of  the  corporation  created  under  the 
act  of  1868,  in  the  new  diocese,  in  place  of  the  corporation  of  1863, 
were  extended,  and  by  chapter  308,  p.  530,  Laws  of  1888,  the  latter 
act  was  amended.  This  latter  corporation  was  and  is  entirely  separate 
and  distinct  from  the  corporation  created  in  the  new  diocese  by  the  act 
of  1868,  in  place  of  the  corporation  of  1841,  now  known  as  the  "Trus- 
tees for  the  Management  and  Care  of  the  Fund  for  the  Support  of  the 
Episcopate  of  the  Diocese  of  Central  New  York,"  and  its  object  being 
the  "management  and  care  of  the  fund  for  the  support  of  the  bishop, 
under  the  directions  of  the  convention  of  the  church  for  the  diocese." 
This  is  the  corporation  with  which  we  have  to  do  in  this  controversy. 

There  can  be  no  doubt  that  the  testator  intended  by  the  provisions  in 
her  will  above  quoted  to  give  the  real  estate  and  personal  property  there- 
in described  to  the  legal  entity  in  the  diocese  having  power  to  take  and 
hold  the  same  for  a  residence  for  the  bishop  and  the  support  thereof. 
This  entity  is  clearly  the  1841-1868  corporation,  and  not  the  1863-1868 
one.  While  the  latter  clause  gives  the  real  estate  therein  described 
generally  to  the  diocese,  "to  be  held  as  an  investment,"  yet  the  clauses 
are  all  together,  and  the  testator's  intention  evidently  was  to  provide  for 
the  bishop,  and  not  for  the  purposes  of  the  1863-1868  corporation. 
This  is  the  more  reasonable  construction  and  should  be  adopted  as  the 
correct  one.  The  intention  of  the  testator,  as  herein  stated,  sufficient- 
ly appears  from  the  language  of  the  will  itself  and  needs  no  extraneous 
evidence  to  support  it,  aside  from  proof  of  the  conditions  in  the  church 
organization  and  diocese. 

The  trial  court  held  these  provisions  were  ineffectual  and  void, 
and  that  this  property  was  a  part  of  the  residuary  estate,  and  passed 
under  the  provisions  of  the  will  relating  thereto.  In  this  we  think  the 
court  was  in  error.  So  far  as  the  law  is  concerned,  we  need  only 
to  refer  to  the  case  of  Bowman  v.  D.  &  F.  M.  S.  P.  E.  Ch.  in  thd 
U.  S.,  100  App.  Div.  29,  90  N.  Y.  Supp.  898,  modified  182  N.  Y.  494, 
76  N.  E.  536,  and  the  cases  therein  referred  to.  In  the  Appellate  Divi- 
sion the  prevailing  opinion  cited  and  considered  all  the  cases  deemed 
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applicable  to  the  question.  The  dissent  of  one  member  of  the  court 
was  put  upon  the  grounds  stated  by  the  trial  court,  reported  42  Misc, 
Rep.  574,  87  N.  Y.  Supp.  621.  The  clause  in  the  will  there  involved 
was: 

''I  give,  devise,  and  bequeath  the  sum  of  two  tlionsand  doUars,  to  be 
equally  divided  between  the  Indian  missions  and  domestic  missions  of  the 
United  States,  In  memoriam  to  the  late  Mary  A.  Archer." 

There  was  no  doubt  that  the  testatrix  intended  to  have  the  fund  de- 
voted to  the  purposes  of  those  missions  in  the  Protestant  Episcopal 
Church,  and  the  Appellate  Division  held  that  the  property  vested  in 
the  corporation  defendant  which  had  charge  of  funds  devoted  to  those 
missions,  known  as  the  "Domestic  and  Foreign  Missionary  Society  of 
the  Protestant  Episcopal  Church  in  the  United  States  of  America,"  and 
was  the  only  legal  entity  that  could  take  and  administer  funds  for  those 
purposes.  There  was  no  reference  in  the  prevailing  opinion  to  the  pro- 
visions of  chapter  701,  p.  1748,  Laws  1893,  amended  by  chapter  291, 
p.  761,  Laws  1901.  In  the  opinion  by  the  trial  court,  adopted  as  a 
dissenting  opinion  in  the  Appellate  Division,  it  was  said  that  there  was 
no  attempt  to  name  any  corporation  as  the  beneficiary  to  take  and 
administer  the  trust  fund,  but  the  purposes  to  which  the  fund  was  to  be 
applied  merely  were  stated,  and  therefore  it  held  the  gift  was  void. 
This  was  the  point  decided,  and  no  mention  was  made  in  this  opinion 
of  the  statute  of  1893  and  1901,  above  referred  to.  The  Court  of  Ap- 
peals, without  any  discussion  of  the  cases,  held  that  the  trial  court  was 
correct,  that  the  will  was  too  indefinite  to  be  construed  as  a  direct 
bequest  either  to  the  corporation  named  or  to  any  other  beneficiary,  and 
then  held  that  the  bequest  did  not  fail,  but  could  be  supported  as  a 
trust  for  charitable  purposes  under  the  provisions  of  the  acts  of 
1893  and  1901 : 

'*No  gift,  grant,  bequest  or  devise  to  religions,  educational,  charitable,  or 
benevolent  uses,  which  shall  in  other  respects  be  valid  onder  the  laws  of  this 
state,  shall  be,  or  be  deemed  invalid  by  reason  of  the  Indefiniteness  or  on- 
certainty  of  the  persons  designated  as  the  beneficiaries  thereunder.  In  the 
instrument  creating  the  same.  If  in  the  instrument  creating  such  gift,  grant, 
bequest  or  devise,  there  is  a  trustee  named  to  execute  the  same,  the  legal 
title  to  the  lands  or  property  given,  granted,  devised  or  bequeathed  for  such 
purpose  shall  vest  in  such  trustee.  If  no  person  be  named  as  trustee,  then  the 
title  to  such  lands  or  property  shall  vest  in  the  Supreme  Court" 

It  was  held,  also,  that  the  eflFect  of  this  statute  was  to  restore  the 
ancient  doctrine  of  charitable  uses  and  trusts  as  a  part  of  the  law  of  this 
state  (Allen  v.  Stevens,  161  N.  Y.  122,  56  N.  E.  668),  and  was  de- 
signed to  cover  just  such  a  case  as  the  one  at  bar;  that  the  obvious 
purpose  of  the  testatrix  was  to  have  this  fund  distributed  for  the 
benefit  of  domestic  and  Indian  missions ;  that  the  corporation  defend- 
ant was  the  organized  medium  through  which  the  church  carried  on  its 
missionary  operations ;  that  the  Supreme  Court  had  power  under  this 
statute  to  administer  this  trust  as  one  in  which  the  beneficiary  or  trustee 
was  not  named  or  designated  with  absolute  certainty  or  correctness, 
and  this  it  could  do  through  the  instrumentality  of  a  trustee  appointed  by 
it ;  that  it  would  doubtless  be  influenced  in  the  choice  of  a  trustee  by  the 
nature  of  the  charity  to  be  administered,  and  might  appoint  the  corpo- 


Digitized  by 


Google 


Sup.   Ct.)       CITT  OP  BOME  V.  WHITESTOWN  WATERWORKS  CO.  357 

ration  defendant  as  the  medium  best  adapted  to  accomplish  the  end 
sought. 

Under  this  decision,  it  is  quite  apparent  that  the  provisions  of  the 
will  here  in  question  are  not,  as  held  by  the  trial  court,  ineffectual 
and  void.  They  should  be  upheld,  either  under  the  cases  referred  to  by 
the  Appellate  Division  or  under  the  statutes  of  1893  and  1901.  We  see 
no  reason  why  they  should  not  be  construed  as  vesting  absolute  title  in 
this  corporation  of  1841-1863.  There  is  here  a  devise  directly  to  a  cor- 
poration, and  we  may  hold  this  corporation  was  intended,  though  in- 
correctly named.  In  the  Bowman  Case  there  was  no  attempt  to  make 
a  devise  to  any  corporation  at  all.  Only  the  purposes  for  which  the 
devise  was  made  were  stated.  In  this  respect  the  two  cases  are  dis- 
tinguishable, and  this  case  is  clearly  within  many  of  the  cases  referred 
to  by  the  Appellate  Division  in  that  case.  But,  if  it  is  said  that  the 
beneficiary  or  trustee  is  not  indicated  with  sufficient  certainty  or  correct- 
ness, then  it  is  covered  by  the  statutes  of  1893  and  1901,  as  interpreted 
and  applied  by  the  Court  of  Appeals  in  the  Bowman  Case,  and  the 
Supreme  Court  should  administer  the  trust  and  appoint  the  corpora- 
tion of  1841-1868  as  trustee  as  the  "medium  best  adapted  to  accomplish 
the  end  sought." 

We  are  of  the  opinion,  in  view  of  the  Bowman  Case,  the  latter 
course  had  better  be  adopted.  Although  many  of  the  provisions  of  the 
judgment  are  not  in  controversy,  yet  under  the  circumstances,  and 
the  changes  rendered  necessary  by  this  decision,  we  think  a  new  trial 
had  better  be  had,  rather  than  an  attempt  to  modify  the  judgment.  It 
will  be  merely  formal  trial,  in  view  of  the  decision  here  made. 

Judgment  reversed,  and  new  trial  ordered,  yiith  coses  to  the  appellants  to 
abide  event  All  concur,  except  KRUSE,  J.,  who  dissents  on  the  groimd  that 
the  testamentary  disposition  nominally  to  the  diocese  of  Central  New  York 
is  void* 


(113  App.  Dlv.  547.) 

CITY  OF  ROME  v.  WHITESTOWN  WATERWORKS  CO.  et  al. 
(Supreme  Ck>urt,  Ai^ellate  Division,  Fourth  Department.    May  23,  1906.) 

1,  MuNioiPAii  CoBPOBATioNS—BonDs— Issuance— Sinking  Fund. 

Const  art  8,  §  10,  requiring  an  act  authorizing  a  municipal  corpora- 
tion to  raise  money  by  the  Issuance  of  bonds  to  provide  for  a  sinl^ing 
fund,  has  no  application  to  a  case  where  the  10  per  cent  limit  of  in- 
debtedness fixed  by  the  Constitution  has  not  been  reached  by  the  city 
in  question. 

2.  Sauk— Pbesumptions. 

In  the  .absence  of  proof  to  the  contrary,  it  will  be  presumed.  In  support 
of  the  validity  of  an  act  authorizing  a  city  to  issue  bonds  without  provid- 
ing for  a  sinlting  fund,  that  the  city's  debts  hud  not  reached  the  constitu- 
tional limit  of  10  per  cent 

8,  Elections  —  Municipal  Expenditubes  —  Determination  —  Watebwobks 
— Enlaboement— VoTB  Necessary. 

Acts  1899,  c.  624,  p.  1371,  §  11,  provides  that,  before  any  pecuniary  lia- 
bility is  incurred  by  the  city  of  Rome  for  additional  water  supply,  its 
common  council  shall  adopt  a  plan  and  submit  the  same  to  the  voters  of 
the  corporation  tax  district  as  provided  by  the  city's  charter,  and,  if 
the  ordinance  is  approved  *'by  a  majority  of  the  voters  of  the  corpora- 
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tlon  tax  district,"  then  the  plan  may  be  carried  Into  effect    Reld,  that 
an  adoption  of  snch  ordinance  by  a  majority  of  tbe  electors  voting  there- 
on, as  distinguished  from  a  majority  of  the  qualified  voters  in  the  tax 
district,  was  suflicient  for  Its  adoption. 
[Ed.  Note.— For  cases  in  point,  see  vol.  18,  Cent  Dig.  Elections,  §  214. J 

4.  MuNiciPAX  CoRPOBATioNs— City  Council— Special  Msetinos— Regxtlabi- 
TY— Presumption  fbom  Minutes. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  a 
special  meeting  of  the  common  council  of  a  city  was  regularly  called  and 
held. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30,  Cent  Dig.  Municipal  Cor- 
porations, §  216.] 

6.  Eminent  Domain— Public  Use— Necessity. 

Public  use  and  necessity  are  essential  elements  to  the  condemnation  of 
land  for  the  purpose  of  increasing  the  water  supply  of  a  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18,  Cent  Dig.  Eminent  Domain, 
§§  51,  147.] 

C  Same— Detebmination— JuDioiAi.  Question. 

Acts  1899,  p.  1371,  c.  624,  §  10,  empowers  the  city  of  Rome  to  extend 
as  may  be  necessary  its  present  water  system  and  secure  an  additional 
supply  by  some  feasible  system ;  and  section  13  declares  that,  if  purchase 
of  the  desired  property  cannot  be  made  by  agreement,  condemnation  pro- 
ceedings may  be  resorted  to.  Held,  that  the  necessity  for  resort  to  con- 
demnation proceedings  Is  a  Judicial  question  for  the  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  18,  Cent  Dig.  Eminent  Do- 
main,  §  464.] 

T.  Same— Evidence— Necessity  of  Appbopbiation. 

In  a  proceeding  to  condemn  land  to  increase  the  water  supply  of  a  dty, 
evidence  held  sufficient  to  sustain  a  finding  that  a  reasonable  necessity 
existed  for  the  proceeding. 

[Ed.  Note.— For  cases  in  point,  see  voL  18,  Cent  Dig.  Eminent  Domain. 
J  464.] 

8»  Same— SouBCB— Selection. 

Where  the  necessity  for  the  condemnation  of  land  to  Increase  the  water 
supply  of  the  dty  of  Rome  appeared,  the  selection  of  the  source  and 
system,  as  well  as  the  location  of  a  dam  for  which  the  property  sought 
to  be  condemned  was  desired,  was  vested  by  Acts  1899,  p.  1871,  c  624, 
H  10,  11,  in  the  authorities  of  the  city. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18,  Cent  Dig.  Eminent  Domain, 
I  169.] 

0.  Watebs  and  Wateb  Coubses— Appbopbiation— Pbiobity. 

Acts  1899,  p.  1367,  c  624,  authorizing  the  city  of  Rome  to  Increase  Its 
water  supply  by  taking  water  from  Fish  creek,  operated  to  give  the  dty 
a  preference  so  far  as  the  waters  of  such  creek  were  concerned,  so  that 
the  filing  of  a  map  and  survey  of  defendant's  location  on  such  creek,  as 
required  by  Transportation  Corporations  Law,  IJaws  1890,  p.  1151,  c. 
666,  fi  83,  authorizing  the  diversion  of  the  flow  of  waters  from  lands  of 
riparian  owners  and  persons  owning  or  interested  in  any  of  such  waters, 
prior  to  an  election  held  by  plaintiff  city  to  carry  the  act  of  1899  into 
effect,  which  election,  however,  was  held  before  any  actual  diversion  of 
the  water  had  been  made  by  the  defendant,  did  not  give  defendant  a 
prior  right  to  the  waters  of  the  stream. 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  the  city  of  Rome  against  the  Whitestown  Waterworks 
0>mpany  and  others.  From  a  judgment  for  plaintiflF  on  a  referee's 
report,  defendant  appeals.    Affirmed. 
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The  following  is  the  opinion  of  Referee  Merwin: 

The  plaintiff  in  this  case,  for  the  puri)ose  of  Inaugurating  Its  system  for 
obtaining  from  Fish  creek,  under  the  provisions  of  chapter  624,  p.  1367,  of 
the  Laws  of  1S99,  an  additional  supply  of  water  for  public  use,  seelcs  to 
obtain  by  condemnation  certain  real  estate  owned  by  the  defendant  company 
and  situated  on  the  east  bank  of  said  creek.  The  defendant  claims,  not  only 
that  the  plaintiff  has  not  made  out  a  prima  facie  case  for  condemnation,  but 
also,  if  the  plaintiff  has  made  out  such  case,  still  the  defendant  company  in 
Its  business  of  supplying  water  for  public  use  has  a  prior  right  to  the  property 
in  question,  and  that  therefore  the  plaintiff  has  no  right  to  condemn  it. 

In  section  15,  c.  624,  p.  1372,  of  the  act  of  J  899,  provision  Is  made  for  the 
issuing  of  bonds  by  the  common  council  of  the  plaintiff  for  the  purpose  of  rais- 
ing money  to  carry  out  the  proposed  plan.  No  provision  is  made  for  a 
sinking  fund.  It  Is  therefore  claimed  by  the  defendant  that,  In  the  absence 
of  such  a  provision,  the  city,  under  the  requirements  of  section  10  of  article  8 
of  the  Constitution,  has  no  right  to  issue  the  bonds,  and  Is  therefore  disabled 
from  taking  the  present  proceeding.  The  constitutional  requirement  as  to  a 
sinking  fund  does  not  apply  to  a  case  where  the  10  per  cent  limit  referred  to 
in  the  Ck>nstitutlon  has  not  been  reached.  City  of  Rochester  v.  Quintard,  136 
N.  Y.  221,  32  N.  E.  760.  It  does  not  appear  here  that  such  limit  has  been 
reached.  In  the  absence  of  such  proof  I  cannot  assume  that  in  this  regard 
there  Is  or  will  be  any  violation  of  the  Constitution.  Some  other  constitutional 
objections  are  set  up  in  the  defendant's  answer,  but  as  no  point  is  made 
about  them  In  the  argument  before  me,  they  need  not  be  here  discussed.  I 
shall  therefore  assume  that  the  Constitution  does  not  Interfere  with  any 
right  the  plaintiff  may  have  under  the  act  to  prosecute  this  proceeding. 

By  section  11,  c.  624,  p.  1371,  of  the  act  of  1899,  it  is  provided  that,  before 
any  pecuniary  liability  was  Incurred  by  the  city  in  regard  to  obtaining  an 
additional  supply  of  water  authorized  by  section  10,  the  common  council  of 
the  dty  should  by  an  act  or  ordinance  adopt  and  prescribe  such  plan,  QStimate^ 
system,  or  source  of  water  for  the  Increased  supply  as  shall  be  recommended 
and  approved  by  the  board  of  water  and  sewer  commissioners  of  the  city  as 
most  feasible  and  best  adapted  to  supply  the  requisite  quantity  and  quality 
of  water,  together  with  the  estimated  cost  and  expense  thereof,  and  should 
submit  the  same  for  approval  to  the  voters  of  the  corporation  tax  district 
of  the  city  of  Rome  in  the  manner  provided  In  section  13  of  article  5  of  the 
charter  of  the  city.  If  the  ordinance  was  appixxved  "by  a  majority  of  the 
voters  of  the  corporation  tax  district"  (section  12,  c.  624,  p.  1371  of  the  act  of 
1899),  then  the  board  were  directed  to  proceed  to  carry  out  the  plan,  and,  if 
necessary,  were  authorized  (section  13)  to  take  condemnation  proceedings  as 
prescribed  by  the  Code  of  Civil  Procedure. 

It  Is  claimed  by  the  defendant  that  In  two  respects  the  proceedings  In 
regard  to  the  ordinance  are  defective :  First,  that  it  was  adopted  by  the  com- 
mon council  at  a  special  meeting,  and  it  Is  not  shown  that  such  meeting  was 
regularly  called ;  second,  that  it  was  not  approved  by  a  majority  of  the  voters 
of  the  corporation  tax  district,  as  required  by  section  12.  The  presumption  is 
that  the  special  meeting  of  the  common  council  was  regularly  held.  People 
ex  rel.,  etc.,  v.  (}ommon  Council  of  Rochester,  5  Lans.  11;  Nelson  v.  Eaton 
26  N.  T.  410-415 ;  20  Am.  &  Eng.  Ency.  (2d  Ed.)  1212.  That  presumption  is 
not  overcome. 

The  question  as  to  the  approval  by  the  voters  depends  on  whether  a  majority 
was  required  of  those  Ivotlng  or  of  those  entitled  to  vote.  If  the  latter  is  the 
test,  the  ordinance  was  not  duly  adopted,  as  the  defendant  has  shown  that 
the  number  of  qualified  voters  in  the  corporation  tax  district,  within  the 
description  of  section  13  of  title  5  of  the  charter,  exceeded  at  the  time  of  the 
election  twice  the  number  of  those  voting  for  the  ordinance.  The  point  made 
by  the  plaintiff  that  it  was  also  Incumbent  to  show  by  direct  evidence  that 
the  persons  claimed  to  be  qualified  voters  were  citizens  of  the  United  States 
is  not  I  think,  well  taken.  The  defendant  could  in  that  regard  rely  on  the 
presumption  from  the  proof  made.  State  v.  Beackmo,  6  Blackf.  (Ind.)  488 ;  22 
Am.  &  Eng.  Cyc.  (2d  Ed.)  1285.  I  am,  however,  of  the  opinion  that  a  majority 
of  those  voting  was  all  that  was  necessary.  Clearly  that  was  the  rule  laid 
down  in  section  13,  tit  5,  for  the  elections  therein  referred  to.    They  related 


Digitized  by 


Google 


360  100  NBW  YORK  SUPPLBMBNT  (Sup.   Ct* 

and  184  New  York  State  Reporter 

to  taxes  for  extraordinary  or  special  purposes,  aud  there  was  no  reason  tor 
having  a  different  rule  on  the  occasion  in  question.  If  a  majority  of  the 
qualified  voters  was  required,  a  practical  difficulty  would  arise  In  determining 
the  result  of  the  election.  There  are  no  provisions  as  to  how,  or  when,  or 
by  whom,  the  number  of  qualified  voters  shall  be  ascertained.  If  the  expres- 
sion "a  majority  of  the  voters  of  the  corporation  tax  district"  In  section  12 
of  the  act  of  1899  Is  to  be  deemed  controlling,  still  that  is  satisfied  by  a 
majority  of  those  voting.  Carroll  Ck)unty  v.  Smith,  111  U.  S.  556,  4  Sup.  Ct. 
539,  28  L.  Ed.  517.  See,  also.  Smith  v.  Proctor,  130  N.  Y.  319,  29  N.  E.  312, 
14  L.  R.  A.  403;  Dillon  on  Municipal  Ck>rp.  fi  44.  The  Intention  of  the  stat- 
ute of  1S99  was,  I  think,  to  apply  the  same  rule  to  electing  under  its  provi- 
sions as  were  applicable  to  similar  elections  provided  for  by  the  charter. 

Public  use  and  necessity  are  essential  elements  to  the  obtaining  of  condemna- 
tion. There  must,  as  said  in  Matter  of  N.  Y.-  C.  &  H.  R.  R.  R.  Ck).,  77  N.  Y. 
248,  be  a  reasonable  necessity  for  the  corporation  to  ha,ve  the  property  In 
order  to  discharge  properly  its  duty  to  the  public.  It  is  here  claimed  by  the 
defendant  that  no  such  necessity  is  shown  by  the  plaintiff.  The  plaintiff, 
however,  says  that  the  question  of  necessity  is  for  the  municipality  to  deter- 
mine, and  cannot  here  be  contested.  The  act  of  1899  (section  10,  c.  624,  p. 
1371)  empowers  the  city  by  its  proper  officers  to  extend  and  increase,  from  time 
to  time  as  may  be  necessary,  its  present  water  system  and  supply,  and  secure 
an  additional  supply  of  pure  and  wholesome  >vater  from  Pish  creek  or  other 
suitable  stream  in  the  country  of  Oneida  by  such  feasible  system  as  its  board  of 
water  commissioners  should  recommend  and  deem  best  By  section  13  It  is 
provided  that,  If  purchase  of  desired  property  cannot  be  made  by  agreement, 
then  the  condemnation  proceedings  prescribed  by  the  CQde  may  be  resorted  to. 
In  those  proceedings  the  questions  of  public  use  and  necessity  may  be  put  at 
issue.  It  is  conceded  that  the  element  of  public  use  exists.  Undoubtedly  it 
was  in  the  power  of  the  Legislature  to  make  the  action  of  the  officers  of  the 
city  conclusive  on  the  question  of  necessity.  The  intent  to  do  so  should  clearly 
appear.*  In  view  of  the  limit  on  the  power  to  take  property  to  such  as  may 
from  time  to  time  be  necessary,  and  the  provision  that  in  case  of  disagree- 
ment with  an  owner  the  provisions  of  the  Code  should  be  resorted  to.  and  that 
under  those  provisions  the  necessity  could  be  put  at  issue,  I  am  of  the  opinion 
that  the  question  of  necessity  is  for  the  court  to  determine. 

The  plaintiff  since  1872  has  obtained  its  water  supply  from  the  Mohawk 
river,  being  authorized  by  chapter  352,  p.  869,  of  the  Laws  of  1872  to  take  it 
from  the  river  at  any  point  within  the  city.  The  amount  seems  to  have  beeai 
adequate  except  in  times  of  drouth^  when  the  state,  through  the  operation  of 
its  canal  feeders,  largely  exhausted  the  supply.  The  needs  of  the  state  are 
not  likely  to  decrease.  The  water  of  the  river  Is  somewhat  contaminated  by 
the  drainage  upon  its  route  and  also  from  the  spillways  along  the  Black  River 
Oanal.  The  impurities  from  these  sour^'es  miglit  be  diminished  by  proper  ac- 
tion on  the  part  of  the  plaintiff,  though  perhaps  at  considerable  expense.  It 
seems  to  me  that  the  effort  of  the  plaintiff  to  secure  an  additional  supply  from 
Fish  creek  is  reasonable.  The  lurking  danger  in  the  quality  of  the  water 
it  now  uses  and  the  increasing  liability  to  dangerous  shortage  by  reason  of 
the  needs  of  the  state  at  a  most  inopportune  time  are  potent  circumstances. 
I  am  of  the  opinion  that  reasonable  necessity  is  shown.  As  said  in  P.  W.  W. 
W.  Co.  V.  Bird,  130  N.  Y.  260,  29  N.  E.  246;  in  a  matter  of  such  extreme 
necessity  all  contingencies  should  be  provided  for.  If  the  necessity  exists, 
the  selection  of  the  source  or  system  is,  by  Acts  1899,  p.  1371,  c.  624,  H  10, 
11,  left  to  the  authorities  of  the  city  (In  re  New  York  Cent  &  H.  R.  R.  CJo., 
77  N.  Y.  218 ;  In  re  New  York,  L.  &  W.  R.  Co.,  35  Hun,  220,  230).  as  well  as 
the  location  of  the  dam,  which  is  the  purpose  for  which  the  property  In  ques- 
tion is  desired. 

If  the  foregoing  views  are  correct,  the  plaintiff  Is  entitled  to  the  relief  It 
asks,  unless  the  defendant  had  shown  that  It  has  a  prior  right  The  de- 
fendant seeks  the  benefit  of  the  rule  that  lands  already  taken  for  and  devoted 
to  a  public  use  by  a  corporation  In  pursuance  of  law  cannot  be  taken  by  an- 
other corporation  for  a  public  use  without  special  authority  from  the  Le^s- 
lature.  It  appears  that  the  defendant  company  was  Incorporated  May  IS, 
1899,  pursuant  to  the  provisions  of  the  transportation  corporation  law  (Laws 
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1890,  p.  1136,  c.  566),  for  the  purpose  of  supplying  water  to  the  town  of 
Whitestown  and  the  village  of  Whltesboro.  Conti'acts  were  made  with  those 
localities.  On  June  25,  1900,  a  contract  was  made  with  the  town  of  New 
Hartford,  and  on  October  24,  1000,  the  defendant's  certificate  of  incorporation 
was  amended  so  as  to  include  that  locality.  Under  these  contracts  the  de- 
fmdant  furnished  water,  taking  it  from  a  stream  in  the  town  of  Whitestown. 
This  source  having  become  inadequate,  the  defendant  on  April  8,  1901,  author- 
ized its  superintendent  to  purchase  lands  or  water  rights  upon  or  in  the 
vicinity  of  Fish  creek.  Thereupon  from  April  13  to  May  6,  1901,  divers  con- 
veyances or  options  were  obtained  for  the  benefit  of  the  defendant  from  the 
owners  of  a  number  of  parcels  of  land  along  either  side  of  the  creek  and 
abutting  thereon.  Among  these  was  a  deed  of  the  property  in  question  bearing 
date  May  6,  1901.  On  the  the  20th  of  April,  1901,  the  defendant  entered  into 
a  contract  with  the  town  of  Lee,  for  permission  to  lay  water  mains  and  pipes 
in  its  streets,  and  in  consideration  thereof  agreeing  to  furnish  during  the  en- 
joyment of  such  privilege  certain  hydrants  and  water  to  the  town,  and  on 
May  7,  1901,  the  company  filed  an  amended  certificate  of  incorporation,  in- 
cluding the  town  of  Lee.  On  the  6th  of  May,  1901.  the  defendant  filed  a 
map  and  survey  of  lands  on  each  side  of  Fish  creek,  intended  to  be  taken 
and  used  by  the  company  for  the  purposes  of  its  lncor]K>ration.  This  map  in- 
cludes the  lands  here  in  controversy.  Such  a  map  and  survey  was,  by  section 
83  of  the  transportation  corporation  law,  required  to  be  filed  by  the  corpora- 
tion, before  entering  upon,  taking  or  using  any  land  for  the  purposes  of  its 
incorporation.  Sec  84  authorized  such  corporation  to  acquire  the  right  to 
divert  the  flow  of  waters  '*from  the  lands  of  riparian  owners  and  from  persons 
owning  or  interested  in.  any  waters."  The  plaintifT,  by  its  board  of  water 
commissioners,  conmienced  the  construction  of  an  additional  supply  of  water, 
in  March,  1897,  by  the  employment  of  an  engineer  to  make  surveys  and  report 
upon  plans  and  estimates.  Such  report  was  made  and  filed  October  6,  1897. 
The  engineer  in  his  report  considered  three  plans,  one  of  which  was  the  tak- 
ing of  water  frcHn  Fish  creek,  and  evidently  was  in  favor  of  that  plan.  The 
act  of  1899  was  passed  May  23, 1899,  and  by  Its  terms  took  effect  immediately. 
On  the  20th  of  September,  1899,  the  board  of  water  commissioners  by  resolu- 
tion recommended  and  approved  the  Fish  creek  plan  and  one  of  the  estimates 
of  the  engineer,  and  requested  the  common  council  to  adopt  and  prescribe  the 
same  and  submit  them  for  approval  to  the  voters.  This  request  was  not 
acted  on  by  the  conunon  council.  On  April  19,  1901,  a  similar  resolution  and 
request  were  adopted  by  the  board  at  a  different  estimate  of  cost  This  was 
acted  upon  by  the  common  council  on  April  24,  3901.  and  the  plan  and  estimate 
recoomiended  and  approved  by  the  board  was  adopted  and  prescribed  and  an 
election  called  for  May  8,  1901.  Notice  of  this  election  was  first  published  on 
April  26tb.    At  the  election  the  ordinance  was  approved. 

It  Is  in  substance  claimed  by  the  defendant  that  inasmuch  as  its  map  and 
survey  were  filed  May  6,  1901,  and  before  the  election,  its  right  to  the  property 
Id  question  and  to  the  waters  of  Fish  creek  is  paramount  to  that  of  plaintiff. 
Tliat  depends  on  the  force  to  be  given  to  the  act  of  1899.  That  act,  so  far 
as  it  conferred  the  right  to  divert  water,  was  in  effect  a  modification  of  the 
general  power  of  diversion  of  water  given  in  the  act  imder  which  defendant 
was  incorporated.  The  act  of  1899  being  subsequent  and  specific  must  control. 
Sutherland  on  Stat  Const  S  325.  An  exception  is  ingrafted  upon  the  general 
act  As  the  two  acts  are  read  together,  the  general  power  Is  given  except 
that  the  city  of  Rome  has  the  right  from  time  to  time  to  obtain  as  needed 
an  additional  supply  from  Fish  creek  or  other  suitable  stream  in  the  county 
of  Oneida.  The  act  of  1899  took  effect  immediately  and  granted  a  present 
power.  The  fact  that  no  pecuniary  liability  could  be  incurred  until  the  tax- 
payers ratified  the  proposed  plan  did  not  postpone  the  taking  effect  of  the 
act  The  election  did  not  affect  the  existence  of  the  power,  but  only  had 
reference  to  the  time  of  its  exercise.  No  time  was  fixed  within  which  the 
city  should  act  The  provision  in  the  transportation  law  requiring  a  map  and 
survey  to  be  filed  did  not  apply  to  the  city.  It  did  in  fact  act,  and  by  pro- 
ceedings of  official  record  make  its  selection  of  plan  and  source,  before  the 
defendant  filM  its  map  and  survey  or  purchased  the  particular  property  in 
Question.    The  defendant  has  made  no  actual  diversion  of  the  water.    The 
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steps  It  has  taken  are  preliminary.  The  plain  intent  of  the  act  of  18d9  was, 
as  it  seems  to  me,  to  give  the  city  of  Rome  a  preference,  so  far  as  the  waters 
of  Fish  creek  were  concerned.  There  was  a  definite  and  specific  declaration 
to  that  effect  This  undoubtedly  was  within  the  power  of  the  Legislature. 
Matter  of  Applicatiwi  of  Union  Ferry  Co.,  98  N.  Y.  139, 153 ;  Mills  on  Eminent 
Domain,  §  11.  In  the  construction  of  statutes,  the  Intent  is  controlling. 
People  V.  Com'rs  Taxes  of  N.  Y.,  95  N.  Y.  558. 

It  is  not  proper  to  say  that  the  grant  or  power  did  not  exist  until  the  tax- 
payers had  ratified  the  proposed  plan.  Such  a  construction  would  put  the 
Legislature  in  the  attitude  of  saying  to  the  city :  "You  may  take  the  waters 
of  Fish  creek  from  time  to  time  as  you  need  them,  unless  some  corporation 
under  the  general  law  take  them  or  file  a  map  and  survey  before  you  need 
the  water  or  your  taxpayers  have  an  opportunity  to  vote."  Such  construc- 
tion would,  I  think,  be  repugnant  to  the  purpose  of  the  act,  and  no  intent  of 
that  kind  can  properly  be  inferred.  If,  for  the  interest  of  the  general  public, 
the  law  Is  too  broad,  the  remedy  is  with  the  Legislature  and  should  not  be 
reached  by  construction.  According  to  the  evidence  there  is  plenty  of  water 
for  both  parties,  but  the  amount  the  phtintifT  may  take  is  not  here  for  deter- 
mination. I  see  no  way  to  avoid  the  conclusion  that  the  right  of  the  plain- 
tiff is  paramount  and  that  any  right  the  defendant  company  may  have  under 
the  general  law  is  subject  to  the  reasonable  exercise  by  plaintiff  of  its  prior 
right  In  this  view  it  is  not  important  here  to  determine  whether  the  owner- 
ship of  the  bed  of  the  creek  is  in  the  state  or  in  the  riparian  ovmers.  In 
either  case  the  plaintiff  would  have  the  right  to  condemn  the  properly  de- 
scribed in  the  complaint 

Upon  the  issues  before  me  the  plaintiff  is,  I  think,  entitled  to  Judgment 

Lewis,  Watkins  &  Titus,  for  appellants. 

John  S.  Baker  and  O.  P.  Backus,  for  respondent. 

PER  CURIAM.  Interlocutory  judgment  and  final  order  affirmed, 
with  costs,  on  opinion  of  Merwin,  referee. 


COLBY  et  al.  v.  TOWN  OF  MT.  MORRIS  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  12,  1900.) 

1.  Bbidors— Town  Linb— Constbuchon  and  Repaib. 

The  commissioners  of  highways  are  the  oflBcers  designated  by  Highway 
Law,  Laws  1890,  pp.  1201,  1202,  c  568,  $S  180-134,  who  are  gfven  power 
to  enter  into  a  joint  contract  for  the  making  or  repair  of  a  bridge  over 
a  stream  forming  the  boundary  line  between  two  towns,  without  any  ac- 
tion of  the  town's  board  or  vote  of  the  electors. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8,  Cent  Dig.  Bridges,  8  ILJ 

2.  Same— Funds— Pbovision. 

Where  the  commissioners  of  highways  of  two  tovms  separated  by  a 
stream  are  not  In  funds,  the  authority  to  build  or  repair  a  bridge  over 
the  stream  rests  entirely  on  the  board  of  supervisors,  who  are  authorized 
to  contract  and  to  borrow  money  for  such  purpose  by  County  Law,  Laws 
1892,  p.  1761,  c.  686,  §§  68,  69. 

[Ed.  Note. — For  cases  in  point  see  vol.  8,  Cent  Dig.  Bridges,  §  11.1 

3.  Same— Location  op  Bbidge. 

Commissioners  of  highways  have  no  authority  to  contract  for  the  build- 
ing of  a  bridge  not  abutting  on  highways  or  on  a  site  not  selected  or 
authorized  by  the  towns  Joined  by  the  bridge. 

[Ed.  Note.— For  cases  in  point  see  vol.  8,  Cent  Dig.  Bridges,  89  6,  9.] 

4.  Same— Latino  Out  of  Highway. 

Where  highways  leading  to  a  bridge  over  a  stream  on  the  boundary  Ihie 
between  two  towns  were  laid  out  while  the  bridge  was  in  process  of  con- 
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Btructlon,  and  such  highways  were  open  for  public  use  on  its  completion, 
the  irregularity  or  illegality  of  the  contract  for  the  construction  of  a 
bridge  made  before  highways  leading  to  the  site  were  laid  out  was  cured. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8,  Cent  Dig.  Bridges,  §9  6,  9.] 
Ow  Same— GoNTBAOTS— Pbematubbness. 

Wliere,  after  a  contract  for  the  construction  of  a  bridge  over  a 
stream  forming  the  boundary  between  two  towns,  a  special  town  meeting 
voted  to  raise  a  sum  sufficient  for  the  construction  and  completion  of  the 
bridge  by  the  issuance  of  bonds,  and  the  board  of  supervisors  was  au- 
thorized to  borrow  money  for  such  purpose,  the  action  of  the  board  in 
borrowing  the  money  and  the  acceptance  of  the  bridge  when  completed 
by  the  commissioners  of  the  towns  and  by  the  state  engineer  operated  as 
a  waiver  of  all  objection  to  the  contract  because  it  was  prematurely 
entered  into  by  the  highway  commissioners. 

6w  Bamb—Cost  of  Bbidob—Audit. 

Where  a  bridge  is  constructed  over  a  stream  forming  the  boundary  line 
between  two  towns,  an  audit  of  the  expense  by  the  joint  action  of  the 
town  boards  of  the  respective  towns  Is  not  required. 

7.  BaMB— ACCEPTANCB—LlABILITT  OP  TOWN. 

The  authority  to  contract  for  the  building  of  a  bridge  over  a  stream 
forming  the  boundary  line  between  two  towns  and  the  supervision  of 
its  construction  being  given  exclusively  to  the  commissioners  of  highways 
and  the  board  of  supervisors,  on  their  acceptance  of  the  work  and  the 
certificate  of  approval  of  the  bridge  by  the  state  engineer  the  towns  be- 
come jointly  liable  to  pay  the  expense  of  the  construction  in  accordance 
with  the  terms  of  the  contract 

[Ed.  Note.— For  cases  in  point  see  vol.  8,  Cent  Dig.  Bridges,  §§  11,  22.J 

8.  Samk— Claims— Actions. 

The  rule  that  an  action  cannot  be  maintained  against  a  town  on  a  cause 
of  action  ex  contractu,  which  the  town  board  has  jurisdiction  to  audit, 
has  no  application  to  an  action  against  two  towns  for  the  contract  price  of 
a  bridge  constructed  at  their  joint  instance  over  a  stream  forming  the 
boundary  between  the  towns. 

[Ed.  Note.— For  cases  in  point  see  vol.  8,  Cent  Dig.  Bridges,  {  22.] 

8.   SAMB— BOUNDABT   STBEAMS—TOWNS— LIABILITY  FOB   CoST— APPOBTIONMENT. 

Under  County  Law,  Laws  1892,  p.  1761,  c  686,  §§  68,  69,  declaring  that 
the  board  of  supervisors  shall  apportion  the  cost  of  building  and  main- 
taining bridges  over  streams  forming  the  boundary  line  between  towns, 
each  town  is  liable  only  for  its  just  and  equitable  proportion  or  share  of 
the  cost  of  construction  of  such  a  bridge,  which  is  determinable  in  an 
action  for  the  contract  price. 

[Ed.  Note. — For  cases  in  point  see  vol.  8,  Cent  Dig.  Bridges,  §S  11,  22.] 

10.  Bquitt—Jubisdiotion— Waiver. 

Where  an  objection  that  equity  had  no  jurisdiction  of  a  suit  to  recover 
the  cost  of  a  bridge  over  a  stream  forming  the  boundary  of  two  towns  was 
not  raised  by  answer,  it  was  waived. 

[Ed.  Note. — For  cases  in  point  see  vol.  19,  Cent  Dig.  Equity,  120.J 

11.  BBIDQE&— Cost— APPOBTIONMENT  Between  Towns— Conclusiveness. 

Where  towns  applied  to  the  board  of  supervisors  for  leave  to  construct 
a  bridge  over  a  stream  forming  a  boundary  line  between  them  and  to  bor- 
row money  therefor,  the  towns  were  concluded  by  the  apportionment  of 
the  expense  of  the  bridge  made  by  the  board  of  supervisors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  Cent.  Dig.  Bridges,  §  22.] 

12.  Same— CoNSTBucTiON— Villages— Authority. 

County  Law,  Laws  1892,  p.  1762,  c.  68(5,  §  70,  provides  for  the  raising 
of  moneys  with  which  to  pay  the  obligation  of  the  towns  by  tax  and  the 
manner  of  its  expenditure,  declaring  that  the  consent  of  the  trustees  of 
a  village  therein  shall  be  necessary  for  the  action  of  the  board  of  super- 
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visors  as  therein  provided-  Section  6S  (page  17G1)  declares  that  the 
board  of  supervisors  shall  provide  for  the  care  of  any  bridge  intersecting- 
the  boundary  line  of  towns,  which  is  by  law  a  joint  charge  on  each  town, 
and  to  severally  apportion  as  it  may  deem  equitable  the  expense  thereof 
on  the  towns  respectively  liable.  Section  69  (page  1761)  declares  that  the 
board,  on  application  of  the  towns,  may  authorize  the  borrowing  of  money 
necessary  for  the  construction  of  such  bridges  and  apportion  the  expense 
between  the  towns.  Held,  that  -the  board  of  supervisors  acts  on  the 
application  of  the  towns  in  making  such  an  apportionment,  and  that  it  is 
not  until  a  tax  is  to  be  imposed  on  the  taxable  property  of  the  town  that 
a  village  in  the  town  has  any  voice  in  the  matter. 

Appeal  from  Special  Term,  Livingston  County. 

Action  by  Eiiery  Colby  and  others  against  the  town  of  Mt.  Morris 
and  others.  From  a  judgment  in  favor  of  plaintiffs,  the  town  of  Mt. 
Morris  appeals.    Affirmed. 

The  following  is  the  opinion  of  Nash,  J.,  in  the  court  below : 

The  provisions  of  the  statute  authorizing  the  construction  and  repair  of 
bridges  over  streams  forming  the  boundary  line  of  towns  create  a  systan 
entirely  separate  and  distinct  from  that  which  provides  for  the  care  and  super- 
vision by  the  commissioner  of  highways  of  bridges  within  the  towns  and  the 
extraordinary  repair  or  construction  of  such  bridges  which  shall  at  any  time 
be  damaged  or  destroyed  by  the  elements.  The  highway  law  provides  that 
towns  shall  be  Jointly  liable  for  the  construction  of  bridges  over  streams 
forming  the  boundary  line  of  such  towns,  and  further  provides  that,  whenever 
any  two  or  more  towns  shall  be  liable  to  make  or  maintain  any  bridge  or 
bridges,  the  commissioner  of  highways  of  all  the  towns,  or  of  one  or  more 
towns,  the  others  refusing  to  act,  may  enter  into  a  Joint  contract  for  making 
and  repairing  such  bridges.  .  Highway  Law,  Laws  1890,  pp.  1201,  1202,  c.  568, 
§§  130-134.  The  county  law  provides  that  the  board  of  supervisors  shall  pro- 
vide for  the  care,  maintenance,  preservation,  and  repair  of  any  bridge  inter- 
secting the  boundary  line  of  towns,  which  bridge  is  by  law  a  Joint  charge 
on  such  towns,  and  to  severally  apportion  as  it  may  deem  equitable  the  ex- 
pense thereof  on  the  towns  respectively  liable  therefor.  And  the  board  may, 
upon  application  of  any  town  liable  or  to  be  made  liable  to  taxation  in  whole 
or  in  part  for  constructing,  building,  or  repairing  any  bridge  upon  its  borders*, 
pursuant  to  a  vote  of  a  majority  of  the  electors  of  any  such  town  at  an  an- 
nual town  meeting,  or  a  special  town  meeting  called  for  that  purpose,  or  upon 
the  written  request  of  the  commissioner  of  highways  and  town  board  of  such 
town  or  towns,  authorize  such  town  or  towns  to  construct,  build,  or  repair 
such  bridge,  and  to  borrow  such  sums  of  money  for  and  on  the  credit  of  such 
town  or  towns  as  may  be  necessai*y  for  that  purpose.  If  such  bridge  shall  be 
situated  in  two  or  more  towns  in  the  same  county,  the  board  shall  apportion 
the  expense  among  such  towns  In  such  proportion  as  shall  be  Just  County 
Law,  Laws  1892,  p.  1761,  c.  686,  §§  68,  69. 

There  is  no  provision  requiring  any  action  of  the  town  board  or  a  vote  of 
the  electors  at  an  annual  or  special  town  meeting.  The  commissioners  of 
highways  are  the  officers  designated,  and  are  given  power  to  enter  into  a 
Joint  contract  for  the  making  or  repairing  of  a  bridge  over  a  stream  forming 
the  boundary  line  between  towns.  The  commissioners,  if  in  funds,  may, 
of  course,  go  on  and  build  or  repair.  If  not,  then  the  authority  rests  entirely 
upon  the  board  of  supervisors  to  provide  for  th^  construction  or  repair  of  the 
bridge,  and  authorize  the  town  or  towns  to  construct,  build,  or  repair  and 
borrow  money  for  that  purpose.  The  commissioners  of  highways  would  have 
no  authority  to  contract  for  the  building  of  a  bridge  not  abutting  on  high- 
ways, or  upon  a  site  not  selected  or  authorized  by  the  towns.  Here  a  change- 
of  site  was  in  contemplation.  Several  joint  meetings  of  the  town  boards  had 
been  held,  at  which  the  question  of  the  construction  of  a  new  bridge  upon  a 
site  different  from  the  old  one  was  discussed.  The  commissioners  of  highway* 
of  the  two  towns  were  authorized  to  procure  the  right  of  way  for  a  highway 
upon  one  of  the  sites  under  discussion,  and  at  the  last  of  these  Joint  meetings- 
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Mr.  Gamble,  one  of  the  members  of  the  town  board  of  Mt  Morris,  was 
'•authorized  to  consult  a  competent  engineer  or  engineers  and  submit  for  his 
opinion  the  plans  for  an  iron  bridge  and  substructure,  prepared  by  Mr.  Shep- 
ard,  of  the  Havana  Bridge  Company,  and.  If  said  plan  is  approved  by  the 
engineer  consulted,  then  the  commissioners  of  highways  are  authorized  to 
advertise  for  bids  for  the  construction  and  completion  of  an  iron  bridge, 
foundations,  and  approaches  in  accordance  with  said  plans."  Highways  lead- 
ing to  the  bridge  were  laid  out  while  it  was  in  the  process  of  jconstructlon 
and  opened  for  public  use  upon  its  completion. 

It  must  be  held  that  the  irregularity  or  illegality  of  making  a  contract  be- 
fore the  highways  leading  to  the  site  of  the  new  bridge  were  laid  out,  If  it 
was  illegal,  was  cured  by  the  subsequent  construction  of  the  bridge  and  open- 
ing and  laying  out  of  the  highways.  Huggans  v.  Riley,  51  Hun,  501,  4  N. 
Y.  Supp.  282,  125  N.  Y.  88,  25  N.  B.  993.  More  than  this,  each  of  the  towns  in 
special  town  meeting  had  voted  to  raise  a  sum  deemed  sufficient  for  the  construe^ 
tion  and  completion  of  a  new  iron  bridge  over  the  Genesee  river  between  the 
towns  and  to  raise  the  amount  by  the  issue  of  town  bonds.  But  by  the  subse- 
quent action  of  the  towns  in  applying  to  the  board  of  supervisors  for  leave  to 
construct  the  bridge  and  to  borrow  on  the  credit  of  the  respective  towns,  Mt 
Morris  $16,000  and  Leicester  $10,000,  for  the  pm-pose  of  building  the  bridge, 
and  issue  bonds  therefor,  the  action  of  the  board  of  supervisors  thereon,  the 
raising  of  the  money  by  the  issue  of  bonds,  the  acceptance  of  the  bridge  when 
•completed  by  the  commissioners  of  highways  of  the  towns,  and  the  state  en- 
^neer  having  certified  to  the  completion  of  the  bridge,  pursuant  to  the  con- 
tract under  which  it  was  constructed,  all  possible  objection  to  the  contract 
upon  the  ground  that  It  was  prematurely  entered  into  by  the  highway  com- 
missioners is  removed.  There  is  no  provision  of  the  statute  for  an  audit  by 
the  Joint  action  of  the  town  boards  of  the  respective  towns  of  the  expense  of 
building  a  bridge  over  streams  between  towns^  The  authority  to  contract  for 
the  building  of  such  a  bridge  and  its  construction  is  given  exclusively  to  the 
conunissioners  of  highways  and  the  board  of  supervisors,  and  of  necessity  the 
flupervislon  of  the  construction  and  the  acceptance  of  performance  of  the  con- 
tract rests  with  the  highway  commissioners,  and  upon  their  acceptance  and 
the  certificate  of  approval  of  the  state  engineer  the  towns  become  liable  to 
pay  the  expense  of  construction  In  accordance  with  the  terms  of  the  contract. 
The  towns  are  jointly  liable.  Neither  Is  liable  for  the  whole  expense,  and 
therefore  the  town  board  of  one  of  the  towns  cannot  audit  a  claim  for  the 
whole,  nor  can  the  town  board  of  one  of  the  towns  audit  the  part  of  the  claim 
which  it  should  pay.  The  action  of  the  town  board  of  one  of  the  towns  could 
not  bind  or  be  conclusive  upon  the  other.  In  order  to  audit  the  claim  against 
■one  of  the  towns,  it  would  first  be  necessary  to  apportion  the  expense  between 
the  towns,  which  is  a  matter  wholly  without  the  authority  and  jurisdiction 
of  the  town  board. 

The  rule  that  an  action  cannot  be  maintained  against  a  town  upon  a  cause 
of  action  ex  contractu,  of  which  the  town  board  has  jurisdiction  to  audit,  has, 
therefore,  no  application  to  the  plaintifTs  cause  of  action.  It  follows,  also, 
that  the  audit  or  rejection  by  the  town  board  of  the  town  of  Mt.  Morris  of 
the  claim  presented  for  the  remainder  of  the  contract  price  is  no  objection  to 
a  recovery.  There  is,  in  fact,  no  controversy  over  the  amount  due  the  plain- 
tiffs upon  the  contract  for  the  construction  of  the  bridge,  and  no  occasion  for 
an  audit.  The  supervisors  of  the  respective  towns,  presumably  with  the  ap- 
proval of  the  town  boards,  have  paid  the  proportion  of  the  contract  price  which 
It  is  claimed  each  town  is  liable  for,  thereby  conceding  the  amount  claimed  to 
be  due  upon  the  contract;  the  only  controversy  being  the  proportion  which 
each  town  should  pay. 

It  is  objected  that  the  court  has  no  jurisdiction  In  equity  to  enforce  payment 
of  the  plaintiff's  claim.  The  plaintlflPs,  it  seems,  commenced  an  action  at 
law.  and  on  motion  obtained  leave,  on  payment  of  costs,  to  file  a  bill  in  equity 
for  relief,  and  each  of  the  towns  has  interposed  answers  to  the  amended  com- 
plaint, without  raising  the  question  of  equitable  jurisdiction,  and  has  also 
«et  up  the  equities  as  between  the  respective  towns.  As  an  original  question 
I  am  of  the  opinion  that  the  remedy  of  the  plaintiffs  is  In  equity.    While 
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the  statute  authorizes  the  towns  by  their  conimlssioners  of  highways  to  make 
a  Joint  contract,  it  does  not  imply  that  the  relations  between  the  towns  and 
the  contractual  parties  will  be  in  law  the  same  as  between  individnals.  The 
statute  provides  that  the  towns  shall  be  liable  to  pay  their  Just  and  equitable 
share  of  the  expense  of  construction.  This  proTisiou  of  the  statute  must  be 
read  into  the  contract  for  the  construction  of  the  bridge ;  the  legal  effect  which 
is  that  each  town  is  liable  only  for  its  Just  and  equitable  proportion  or  share 
of  the  cost  of  construction,  and  this  must  necessarily  be  determined  in  an 
action  brought  to  recover  the  contract  price.  However  this  may  be,  it  is 
sufficient  to  say  that,  not  having  been  set  up  by  answer,  the  objection  to  the 
equitable  Jurisdiction  of  the  court  is  waived. 

The  contention  of  the  town  of  Leicester  is  that  each  town  should  pay  for 
the  bridge  in  proportion  to  the  equalized  valuation  as  fixed  and  determined 
by  the  board  of  supervisors,  and  the  town  of  Mt  Morris  that  each  town  should 
pay  one-half  the  cost  of  the  bridge.  It  is  urged  in  behalf  of  the  town  of 
Mt  Morris  that,  the  towns  having  a  Joint  contract  as  provided  by  section 
134  of  the  highway  law,  each  become  liable  to  pay  one-half  of  the  contract 
price,  a  right  which  the  board  of  supervisors  could  not  annul;  that  "Joint 
expenses,"  used  in  the  section  of  the  highway  law.  means  that  the  expense 
is  to  be  equally  divided— citing  Laphan  v.  Rice,  55  N.  Y.  472 ;  Spier  v.  Com*T 
of  Highway  (Sup.)  8  N.  Y.  Supp.  438 ;  Day  v.  Day,  94  N.  Y.  157.  These  cases 
are  not  applicable,  for  the  reason  that  the  county  law  now  provides  that.  If 
the  bridge  be  situated  in  two  or  more  towns  in  the  same  county,  the  board  of 
supervisors  shall  apiwrtion  the  expense  among  such  towns  in  such  proportion 
as  shall  be  Just.  The  towns  having  by  their  proper  officers  applied  to  the 
board  of  supervisors  for  leave  to  construct  the  bridge  and  to  borrow  tiie  money 
therefor,  of  which  leave  they  have  availed  themselves,  the  towns  are  con- 
cluded by  apportionment  of  the  expense  made  by  the  board. 

But  it  is  urged  that,  in  order  to  give  the  board  of  supervisors  power  to  act, 
the  bridge  being  partly  within  limits  of  the  village  of  Mt  Morris,  the  con- 
sent of  the  majority  of  the  trustees  of  the  village  was  required,  as  provided 
by  section  70  of  the  county  law.  The  language  of  this  provision  of  section 
70  is  that  the  consent  of  the  trustees  of  the  village  "shall  be  necessary  for  the 
action  of  the  board  of  supervisors  as  herein  provided."  The  section  proivides 
for  the  raising  of  moneys  with  which  to  pay  the  obligations  of  the  towns  by 
tax,  and  the  manner  of  its  expenditures.  The  provision  of  the  section  re- 
quiring such  consent  is  inapplicable  to  the  action  of  the  board  of  supervisors 
under  the  provisions  of  sections  68  and  69.  It  is  provided  by  section  68  that 
the  board  of  supervisors  shall  provide  for  the  care,  maintenance,  preservation, 
and  repair  of  any  bridge  intersecting  the  boundary  line  of  towns,  which  is  by 
law  a  joint  charge  on  such  towns,  and  to  severally  apportion,  as  it  may  deem 
equitable,  the  expense  thereof  on  the  towns  respectively  liable  therefor,  without 
any  application  by  the  towns.  In  section  69  it  is  assumed  that  section  68  pro- 
vides for  the  construction  of  bridges  between  towns,  and  provides  that  the 
board,  upon  application  of  the  towns,  may  authorize  the  borrowing  upon  the 
credit  of  the  towns  such  sums  of  money  as  may  be  necessary  for  the  purpose 
of  construction,  and  apportion  the  expense  of  construction  upon  the  towns  as 
may  be  Just  The  board  acts  upon  the  application  of  the  towns  in  making  the 
apportionment  It  is  not  until  a  tax  is  to  be  imposed  by  the  board  upon  the 
taxable  property  of  the  town  that  a  village  within  the  town  has  any  voice  in 
the  matter. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

J.  M.  Hastings,  for  appellant 

Oscar  B.  Glezen  (Martin  S.  Lynch,  of  counsel),  for  respondents 
Colby  and  others. 

Strang,  Doty  &  Strang,  for  respondent  town  of  Leicester. 

PER  CURIAM.  Judgment  affirmed,  with  separate  bills  of  costs 
to  the  respondents,  on  opinion  of  Nash,  J.,  delivered  at  Special  Term. 
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TOMMASI  T.  BOLGER  et  aL 
(Supreme  Ck>nrt,  Appellate  Division,  Second  Department    July  24,  1906.) 

1.  BiBOHANios*  Liens— Advance  Payments— Validity— Lien  Law. 

Laws  1897,  p.  617,  c  418,  §  7,  providing  that  any  payment  by  the  owner 
to  a  building  contractor,  made  prior  to  the  time  when  under  the  contract 
such  payment  becomes  due  to  avoid  the  provisions  of  the  act,  shall  be  of 
no  effect  as  against  the  lien  of  a  subcontractor,  laborer,  or  materialman, 
under  such  contract,  created  before  such  payment  actually  becomes  due, 
does  not  render  ineffective,  as  against  the  lien  of  subcontractors,  etc., 
advance  payments,  unless  made  to  avoid  the  provisions  of  the  act 

2.  Same— Concealment— Notification  to  Subsequent  Lienors. 

Under  said  section  an  owner  making  advance  payments  to  a  building 
contractor  prior  to  the  filing  of  subcontractors*  liens,  in  order  that  the 
work  might  advance,  is  under  no  obligation  to  notify  such  subsequent 
lienors  of  such  payments,  and  failure  so  to  do  is  not  proof  of  a  purpose  to 
avoid  the  provisions  of  the  act 

8.  Same— SuFFioiENGY  of  IDvidence. 

Evidence  in  an  action  to  foreclose  mechanics'  liens  examined,  and  Tield 
insufficient  to  show  that  advance  payments  by  the  OT^naer  were  made  for 
the  purpose  of  avoiding  Laws  1897,  p.  517,  c.  418,  §  7. 

4.  Same— Obdebs  fob  Payment— Filing— Necessity. 

Lien  Law,  Laws  1897,  p.  521,  c.  418,  §  15,  requiring  orders  drawn  by  a 
building  contractor  or  subcontractor  on  the  owner  of  property  for  moneys 
payable  on  the  contract  to  be  filed,  applies  only  to  orders  drawn  by  a 
contractor  or  subcontractor,  and  in  no  wise  affects  payments  made  by 
the  owner  on  account  of  labor  or  material,  and  hence  the  failure  of  sub- 
contractors to  file  orders  given  them  by  the  owner  for  the  cancellation  of 
their  lien  was  not  evidence  of  a  purpose  to  deceive  subsequent  lienors. 

5.  Same— Notices  of  Lien— Filing — Statutes—  Repeal  by  Implication. 

Laws  1895,  p.  1405,  c.  635,  tit  12,  §  3,  entitled  "An  act  to  revise  the 
charter  of  the  city  of  Yonkers,''  provides  that  all  notices  to  effect  a  lien 
on  property  within  the  city  under  the  mechanic's  lien  law,  applicable  to 
the  county  of  Westchester,  shall  also  be  filed  in  the  office  of  the  city  clerk, 
and  no  such  lien  shall  be  in  force  unless  so  filed.  The  first  general  lien 
law  Oiaws  1885,  p.  592,  c.  342,  §  25)  declares  the  act  to  be  liberally  con- 
strued, and  provides  that  a  substantial  compliance  therewith  shall  be 
sufficient  Section  4  (page  586)  thereof  when  passed,  was  sustantially 
the  same  as  Lien  Law,  Laws  1897,  p.  519,  c.  418,  §  10,  providing  that  a 
notice  of  lien  must  be  filed  in  the  clerk's  office  of  the  county  where  the 
property  is  situated.  Held  that  as  the  revised  charter  of  Yonkers  was 
enacted  after  the  enactment  of  said  general  lien  law  of  1885,  there  was 
no  repeal  of  the  provisions  of  the  charter  by  the  revision  of  the  lien  law 
made  in  1897,  and  the  provision  in  the  charter  was  to  be  construed,  not 
as  a  substitute  for  the  procedure  prescribed  by  the  general  lien  law,  but 
in  furtherance  of  it  requiring  an  additional  filing. 

d.  Statutes— Validity— Title— Expressing  Subject— Constitutional  Law. 
Laws  1895,  p.  1405,  c.  635.  entitled  "An  act  to  revise  the  charter  of  the 
city  of  Yonkers,  and  providing  in  title  12,  §  3,  of  such  chapter,  that  all 
notices  to  effect  a  lien  on  property  within  the  city  under  and  by  virtue 
of  the  mechanic's  lien  law,  etc.,  shall  be  filed  in  the  office  of  the  city  clerk, 
in  addition  to  filing  in  the  office  of  the  county  clerk,  as  required  by  the 
lien  law,  is  violative  of  Const  art  3,  §  10,  providing  that  no  private  or 
local  bill  passed  by  the  Legislature  shall  embrace  more  than  one  subject 
which  shall  be  expressed  in  the  title;  such  provision  for  the  filing  of 
mechanics'  liens  not  being  germane  to  the  subject  of  an  act  creating  a 
municipal  corporation. 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  Louis  P.  Tommasi  against  Paul  S.  Bolger  and  others. 
From  the  judgment,  defendants  Paul  S.  Bolger,  National  Surety  Com- 
pany, and  Joseph  E.  Butterworth  appeal.    Reversed. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

John  J.  Townsend  (James  B.  Ludlow,  on  the  brief),  for  appellants 
Bolger  and  National  Surety  Co. 
Douglas  Mathewson,  for  appellant  Butterworth. 
Arthur  J.  Burns,  for  respondent  Tommasi. 
Elliott  M.  Irvine,  for  respondents  Forsyth  and  Siiydam. 

JENKS,  J.  This  is  the  foreclosure  of  mechanics'  liens.  The  judg- 
ment against  the  defendant  rests  upon  the  finding  that  he  (the  owner) 
made  payments  to  the  contractor  prior  to  the  time  when,  by  the  terms 
of  the  contract,  such  payments  became  due,  for  the  purpose  of  avoid- 
ing the  provisions  of  the  lien  law  (section  7,  c.  418,  p.  517,  Laws  189?), 
and  therefore  these  payments  were  not  effective  against  the  lien  of  the 
plaintiff  and  the  defendant  subcontractors.  The  contract  called  for 
five  payments  to  be  made  on  two  houses  at  successive  stages  of  the 
work  thereon.  The  section  supra,  invoked  by  the  plaintiff,  in  the  part 
germane  to  this  case,  reads  as  follows : 

"Any  payment  by  the  owner  to  a  contractor  upon  a  contract  for  the  hn- 
provement  of  real  properly,  made  prior  to  the  time  when,  by  the  terms  of 
the  contract,  such  payment  becomes  due,  for  the  purpose  of  avoiding  the  pro- 
visions of  this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  sub-con- 
tractor, laborer  or  material  man  under  such  contract,  created  before  such  pay- 
ment actually  becomes  due." 

The  expression  in  chapter  478,  p.  947,  of  the  Laws  of  1862,  construed 
in  Post  V.  Campbell,  83  N.  Y.  279,  reads :  Payments  made  "by  collu- 
sion for  the  purpose  of  avoiding  the  provisions  of  this  act,  or  in  ad- 
vance of  the  terms  of  any  contract."  The  court  in  that  case  held  that 
payments  in  advance  of  the  terms  of  any  contract,  aside  from  any 
questions  of  collusion  or  of  avoidance  of  the  provisions  of  the  act,  were 
prescribed.  The  provision  in  chapter  342,  p.  685,  of  the  Laws  of  1885, 
as  amended  by  chapter  673,  p.  453,  of  the  Laws  of  1895,  disallows 
against  lienors  payments  made  "for  the  purpose  of  avoiding  the  provi- 
sions of  this  act  or  in  advance  of  the  terms  of  any  contract  by  collu- 
sion.' In  Miller  y.  Smith,  20  App.  Div.,  at  page  510,  47  N.  Y.  Supp., 
at  page  51,  Herrick,  J.,  for  the  court,  points  out  that  the  expression 
in  H.  B.  C.  Co.  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  145  N,  Y.  390,  40  N. 
E.  86,  as  follows : 

"Under  Lien  Act  1885,  p.  585,  c.  342,  it  has  been  held  In  this  court  that 
where  the  owner  has  made  payments  to  his  contractor,  although  without  fraud 
or  collusion,  before'  they  are  due  under  the  terms  of  the  contract,  such  pay- 
ments cannot  be  allowed  to  the  owner.    Post  v.  Campbell,  83  N.  Y.  279,  283" 

— ^must  be  inadvertent,  inasmuch  as  Post  v.  Campbell,  supra,  did  not 
arise  upon  the  said  law  of  1885,  but  the  said  law  of  1862.  Inasmuch 
as  the  statement  in  H.  B.  C.  Co.  v.  N.  Y.  €.  &  H.  R.  R.  R.  Co.,  supra, 
was  based  entirely  on  authority  of  Post  v.  Campbell,  supra,  and  was 
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not  necessary  to  the  judgment,  I  think  that  the  view  taken  by  the  court 
in  Miller  v.  Smith,  supra,  is  correct. 

As  I  read  the  present  statute,  it  does  not  prohibit  payments  made  be- 
fore they  became  due,  but  only  such  payments  when  made  for  the  pur- 
pose of  avoiding  the  provisions  of  the  act.  It  is  not  enough  that  such 
payments  may  impair  the  effect  of  the  statute,  and  thus  pro  tanto  avoid 
it,  but  they  must  also  have  been  made  with  the  purpose  to  avoid  it. 
The  evidence  is  sufficient  to  establish  the  premature  payment  to  the 
contractors  on  account  of  the  fourth  installment. 

The  conclusion  of  the  purpose  of  such  payments  depends  upon  find- 
ings which  are  essentially  as  follows :  At  or  before  the  time  when  the 
plaintiff  filed  his  lien,  the  defendant  told  and  represented  to  the  plain- 
tiff that,  "if  he  should  file  sudi  lien,"  he  would  be  sure  to  get  his  money, 
as  there  was  plenty  of  money  to  complete  the  work  and  materials  to 
be  done  under  the  contract  between  him  and  Archibald  Bros.  Within 
a  day  or  two  before  Foster  and  Suydam  filed  their  notice  of  lien  the 
defendant  represented  to  them  that  if  they  would  proceed  with  the 
work  and  protect  themselves,  by  which  they  understood  to  file  such  lien, 
there  would  be  sufficient  money  left  on  his  contract  with  Archibald 
Bros,  to  complete  the  work  and  pay  them  for  their  work  and  materials. 
Before  they  completed  this  work  the  defendant  told  them  there  was 
a  payment  of  $1,400  on  each  house  still  to  be  made.  When  the  defend- 
ant made  these  statements,  he  knew  that  he  had  exercised  his  option 
to  do  the  plumbing  work  and  heating,  whereby  $1,200  was  to  be  de- 
ducted, and  he  concealed  that  fact.  He  made  the  aforesaid  statements 
about  six  weeks  after  he  had  made  the  payments  on  account  of  said 
fourth  payment,  and  after  he  had  accepted  two  orders  of  Lawrence 
Bros,  for  $644.99  in  cancellation  of  their  lien,  and  he  concealed  that 
fact. 

The  contract  price  of  the  house  was  $9,976.  The  fourth  payment 
was  $2,000,  and  the  fifth  and  final  payment  $2,976.  The  lien  filed  by 
the  plaintiff  was  $340,  that  of  Foster  &  Suydam  $201,  and  that  of  the 
defendant  Butterworth  $550.  The  record  is  somewhat  involved,  and 
I  may  be  misled ;  but  it  seems  to  me  that  the  sum  total  of  the  liens  was 
not  so  large  that  the  defendant  may  not  have  honestly  believed  that 
there  would  be  forthcoming,  in  spite  of  his  advances  and  payments  in 
depletion  of  the  fourth  payment,  out  of  the  payments  yet  to  be  made 
a  sum  sufficient  to  pay  for  the  labor  done  and  the  materials  furnished, 
as  indicated  by  the  liens  filed.  The  finding  of  "concealments"  is  based 
upon  the  fact  that  the  defendant  did  not  communicate  such  circum- 
stance to  these  subcontractors.  But  these  payments  were  made 
months  prior  to  the  times  that  the  liens  under  consideration  were  filed, 
there  is  evidence  that  they  were  made  in  order  that  the  work  might 
go  forward,  and  there  was  at  least  no  legal  reason  why  he  should  have 
stated  the  transactions  to  these  subsequent  lienors.  IJarvey  v.  Brewer, 
178  N.  Y.  5,  70  N.  E.  73.  If  the  defendant  made  these  payments  with 
the  purpose  to  avoid  the  statute,  it  seems  strange  that  thereafter  he 
should,  at  his  own  instance,  as>  the  lienors  all  testify,  have  urged  them 
to  protect  themselves  by  filing  Hens.  Advance  payments  are  not  pro- 
hibited, and  it  may  well  be  that  the  purpose  of  them  in  this  case  was  to 
100N.Y.S.— 24 
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accommodate  the  contractors  and  to  incite  them  to  more  diligence  in 
their  work,  which  had  lagged  and  was  behindhand.     I  think  that  the 
lienors  did  not  establish  their  right  to  the  finding  that  these  payments 
were  made  for  the  purpose  of  avoiding  the  statute. 
The  court  also  found  as  follows: 

"The  said  Bolger  gave  such  orders  to  Lawrence  for  the  cancellation  of  the 
lien  of  said  Lawrence  Bros.,  and  the  cancellation  thereof  and  the  substitntion 
therefor  of  such  orders  were  calculated  to  deceive  the  plaintiff  and  the  de- 
fendants Forsyth  &  Suydam  and  Butterworth;  the  said  orders  not  being 
flled  as  specijQed  in  section  15  of  the  lien  law  (Laws  1897,  ];>.  521,  c.  418),  at 
that  time,  or  until  March  26,  1002,  after  said  notices  of  lien  were  filed  by  the 
plaintiff  and  by  Forsyth  &  Suydam  as  aforesaid." 

I  think  that  this  is  based  upon  an  erroneous  proposition.  See  Har- 
vey V.  Brewer,  supra. 

The  appellant  Butterworth  did  not  file  his  lien  in  accord  with  a  pro- 
vision of  section  3,  tit.  12,  c.  635,  p.  1406,  of  the  Laws  of  1895,  entitled 
"An  act  to  revise  the  charter  of  the  city  of  Yonkers,"  which  is : 

"All  notices  to  effect  a  lien  upon  property  within  the  city  under  and  by  virtue 
of  the  mechanic's  Hen  law,  now  applicable  or  which  hereafter  may  become  ap- 
plicable to  the  county  of  Westchester  shall  also  be  filed  in  the  office  of  the  city 
clerk,  and  no  such  lien  shall  be  in  force  unless  so  filed." 

It  is  contended  that,  inasmuch  as  he  did  file  it  pursuant  to  the  provi- 
sions of  the  lien  law  (chapter  418,  p.  514,  of  the  Laws  of  1897),  he 
thereby  established  his  lien,  and  the  court  erred  in  rejecting  it  The 
contention  is  based  upon  the  proposition  that  the  lien  law  of  1897  re- 
pealed the  provisions  in  the  revision  act  of  the  Yonkers  charter.  If 
so,  it  was  by  implication.  This  provision  in  that  city  charter  is  not  a 
substitute  for  the  procedure  prescribed  by  the  general  lien  law,  but 
is  in  furtherance  of  it ;  i.  e.,  it  requires  an  additional  filing.  Further- 
more, such  provision  is  identical  with  that  in  the  charter  of  1881, 
which  reenacted  a  somewhat  similar  provision  of  the  amended  charter 
of  1875.    Laws  1875,  p.  696,  c.  578,  §  2.    The  provision  there  read: 

"All  papers  required  to  be  filed  in  the  county  clerk's  office  affecting  property 
within  said  city,  under  and  by  virtue  of  the  mechanic's  lien  law  now  ap- 
plicable or  which  may  hereafter  become  applicable  to  the  coun^  of  West- 
chester, shall  be  filed  hi  the  office  of  the  city  clerk  of  said  city." 

This  was  altered  in  the  charter  of  1881  (Laws  1881,  p.  269,  c.  184, 
tit.  11,  §  3)  to  its  present  form.  The  first  general  lien  law,  chapter 
342,  p.  592  of  1885,  provided  at  section  25  as  follows : 

"This  act  is  hereby  declared  to  be  a  remedial  statute  and  is  to  be  con- 
strued liberally  to  secure  the  beneficial  interests  and  purposes  thereof; 
and  a  substantial  compliance  with  its  several  provisions  shall  be  sufficient 
for  the  validity  of  the  lien,  or  Hens  hereinbefore  provided  for,  and  to  give 
jurisdiction  to  the  courts  to  enforce  the  same/' 

When  that  was  passed,  section  4  (page  586)  was  substantially  the 
same  as  section  10  in  the  revision.  Lien  Law  1897,  p.  519,  c.  418. 
But  the  revised  charter  of  Yonkers,  with  this  enactment,  was  enacted 
after  the  enactment  of  the  general  Hen  law  of  1885,  namely,  in  1895. 
Therefore  the  local  law  was  enacted  after  the  general  law,  so  the  prin- 
ciple that  a  general  law  on  this  subject  repealed  by  implication  the  local 
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law  cannot  apply  so  far  as  the  general  act  of  1885  is  concerned,  and 
is  an  argument  against  the  theory  of  a  repeal  by  implication  worked 
by  the  revision  of  the  general  lien  law  made  in  1897. 

In  People  ex  rel.  Leet  v,  Keller,  157  N.  Y.,  at  page  97,  51  N.  E.,  at 
page  432,  Gray  J.,  quotes  with  approval  the  expression  of  the  court  in 
People  V.  Quigg,  59  N.  Y.  83 : 

"Laws,  special  and  local  in  tlieir  application,  are  not  deemed  repealed  by 
genera]  legislation,  except  npon  the  clearest  uiauifestation  of  an  intent  by 
tbe  Legislature  to  effect  sncb  repeal,  and  ordinarily  an  express  repeal  by 
some  inteUigible  reference  to  the  special  act  is  i^K^essary  to  accomplish  that 
end." 

The  local  and  the  general  acts  are  not  antagonistic,  but  both  may 
exist  without  clashing.  There  is  no  policy  of  nullification  of  statutes 
that  I  can  invoke,  and  I  cannot  find  sufficient  indication  of  the  legis- 
lative intent  to  repeal  this  provision  of  the  Yonkers  charter  by  im- 
plication. 

But  I  am  of  opinion  that  the  contention  that  this  provision  is  in  viola- 
tion of  section  16,  art.  3,  of  the  Constitution,  should  prevail.  The 
section  reads: 

"No  private  or  local  bill,  which  may  be  passed  by  the  Legislature,  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

This  statute  relative  to  Yonkers  is  a  local  act.  People  v.  O'Brien,  38 
N.  Y.  193;  Ferguson  v.  Ross,  126  N.  Y.  459^64,  27  N.  E.  954.  The 
question  arises  upon  the  title  of  the  original  act.  Matter  of  New  York 
and  Long  Island  Bridge  Co.  v.  Smith,  148  N.  Y.  540,  42  N.  E.  1088. 
The  act  is  entitled  "An  act  to  revise  the  charter  of  the  city  of  Yonkers." 
Chapter  635,  p.  1327,  of  the  Laws  of  1895.  The  act  in  which  first  ap- 
peared any  provision  of  this  character  was  chapter  578,  p.  678,  of  the 
Laws  of  1875,  entitled  "An  act  to  amend  an  act  entitled  'An  act  to  re- 
enact  and  amend  an  act  entitled  "An  act' to  incorporate  the  city  of 
Yonkers."'"  The  rule  is  expressed  by  Vann,  J.,  in  People  ex  rel. 
Village  of  Brockport  v.  Sutphin,  166  N.  Y.,  at  page  172,  59  N.  E.,  at 
page  773: 

•*We  agree  with  the  learned  Appellate  Division  that  where  the  title  of  a 
local  law  expresses  a  general  purpose  of  object,  all  matters  fairly  and  reason- 
ably connected  therewith  and  all  measures  which  will  or  may  faciiitate  the 
aocomplishment  of  such  purpose  or  object  are  properly  incorporated  into  the 
act  and  are  germane  to  the  title.'  Citing  People  ex  rel.  City  of  Uochester  y. 
Briggs,  50  N.  Y.  553;  Neuendorff  v.  Duryea,  CO  N.  Y.  557,  25  Am.  Rep.  235. 
See,  also,  Wrought  Iron  Bridge  Co.  v.  Town  of  Attica,  119  N.  Y.  204,  23  N.  E. 
542;  Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  50,  27  N.  B.  973;  Sweet  v. 
City  of  Syracuse,  129  N.  Y.  816,  27  N.  E.  1081.  29  N.  B.  289." 

In  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  44,  89  N.  W.  880, 
91  Am.  St.  Rep.  898,  the  court  approves  of  this  rule,  as  stated  in  166 
N.  Y.  172,  69  N.  E.  773,  but  adds : 

"But  in  applying  that  rule  this  other  rule,  which  has  been  universally 
adopte<L  must  be  kept  In  mind.  The  statement  of  a  subject  includes  by  rea- 
sonable inference  all  those  things  which  may  facilitate  the  accomplishment 
thereof." 

In  People  ex  rel.  City  of  Rochester  v.  Briggs,  60  N.  Y.  653-569, 
the  court,  per  Church,  C.  J.,  say : 
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"A  municipal  corporation  is  a  part  of  the  governmental  machinery  of  the 
state,  organized  not  for  the  ptirpose  of  exercising  certain  functions  of  govern- 
ment, within  a  specified  locality ;  and  it  possesses  such  powers,  and  such  only, 
as  are  conferred  upon  it  hy  the  Legislature;  and  they  are  to  be  exercised  in 
such  form,  mode,  and  manner,  and  by  such  agencies  as  the  Legislature  may 
from  time  to  time  prescribe,  within  the  limits  of  the  Ck)nstitution.  The 
charter,  as  it  is  called,  consints  of  the  wentive  act  and  all  laws  in  force  re- 
lating to  the  corporation,  whether  in  defining  its  powers  or  regulating  their 
mode  of  exercise." 

In  Montclair  v.  Ramsdell,  107  U.  S.  147,  2  Sup.  Ct  391,  27  L.  Ed. 
431,  the  court,  per  Harlan,  J.,  say: 

•The  one  genera]  object— the  creation  of  an  independent  municipality — being 
expressed  in  the  title,  the  act  in  question  properly  embraced  all  the  means  or 
instrumentalities  to  be  employed  in  accomplishing  that  object" 

All  necessary  "legislative,  taxing,  judicial  and  police  powers"  con- 
stitute one  subject.  Harris  v.  People,  59  N.  Y.  699.  In  Louisiana 
V.  Pilsbury,  105  U.  S.  278,  26  L.  Ed.  1090,  the  court,  per  Field,  J.,  say: 

"The  article  of  the  Constitution  declares  that  'every  law  enacted  by  the 
Legislature  shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the 
title.'  A  similar  provision  is  found  in  several  state  Ck)nstitutions.  Its  object 
is  to  prevent  the  practice,  conunon  in  all  legislative  bodies  where  no  such 
provision  exists,  of  embracing  in  the  same  bill  incongruous  matters,  having  no 
relation  to  each  other  or  to  the  subject  specified  in  the  title,  by  which  meas- 
ures are  often  adopted  without  attracting  attention,  which,  if  noticed,  would 
have  been  resisted  and  defeated.  It  thus  serves  to  prevent  surprise  in  legisla- 
tion. But  it  was  not  intended  to  forbid  the  union  of  several  different  provi- 
sions in  the  same  bill,  if  they  are  germane  to  the  general  subject  indicated 
by  its  title.  A  bUl  to  incorporate  a  city  and  provide  for  its  government  may, 
without  conflicting  with  the  constitutional  clause,  contain  provisions  relating 
to  the  various  subjects  upon  which  municipal  legislation  may  be  required  for 
the  preservation  of  peace,  good  order,  and  health  within  its  limits,  the  pro- 
motion of  its  growth  and  prosperity,  and  the  raising  of  revenue  for  its 
government  So  here,  under  the  title  of  the  act  in  question,  provisions  might 
be  enacted,  not  merely  relating  to  the  union  of  the  different  municipalities 
and  the  goKremment  of  the  city,  but  to  all  the  varied  details  into  which  the 
general  administration  of  its  affairs  might  lead." 

A  mechanic's  lien  is  a  statutory  lien  upon  building^  and  other  im- 
provements on  realty  and  the  realty,  favoring  certain  classes  of  work- 
men, to  secure  them  priority  or  preference  of  payment  of  compensation 
for  this  work  or  material.  A  municipality  has  no  concern  either  in 
the  creation  of  such  remedy  or  of  its  enforcement,  and  has  no  duties 
relative  thereto.  I  fail  to  see  how  an  isolated  provision  for  the  filing 
of  mechanics'  liens  or  for  the  additional  filing  thereof  is  in  any  way 
germane  to  the  Subject  of  an  act  creating  a  municipal  corporation. 
Prior  to  the  passage  of  chapter  316,  p.  405,  of  the  Laws  of  1878,  there 
was  even  no  law  by  which  any  lien  could  attach  upon  public  buildings 
or  moneys  due  from  a  city  to  a  contractor.  Bell  v.  Mayor,  105  N.  Y. 
139,  11  N.  E.  496.  The  object  of  this  constitutional  provision,  it  is 
said  in  Harris  v.  People,  supra,  was  twofold : 

'To  prevent  the  joining  of  one  local  subject  to  another  or  others  of  the  same 
kind,  or  to  one  or  more  general  subjects,  so  that  each  should  gather  votes  for 
all;  and  to  advise  the  public,  and  the  locality,  and  the  representatives  of 
the  locality,  and  of  other  parts,  of  the  general  purpose  of  the  bill,  so  that 
those  interested  might  be  on  their  guard  as  to  the  whole  or  as  to  the  details. 
People  ez  rel.  v.  Sup'rs  of  Chautauqua,  43  N.  1.  10." 
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No  one,  upon  reading  the  title,  would  for  a  moment  be  apprised,  or 
would  even  conjecture,  that  such  an  act  contained  a  provision  like  that 
now  under  consideration.  See  Cahill  v.  Hogan,  180  N.  Y.  304,  309, 
73  N.  E.  39.  I  am  of  opinion  that  the  provision  is  unconstitutional, 
and  that  the  appellant  Butterworth's  Hen  was  not  affected  by  his  omis- 
sion to  conform  thereto. 

The  judgment  is  reversed,  and  a  new  trial  is  granted;  costs  to  abide 
the  final  award  of  costs.    All  concur. 


(50  Misc.  Rep.  99.) 

In  re  JOHNSON'S  ESTATE. 

(Surrogate's    Court,    Kings    County.    March,    1906.) 

1.  WII.IJ9— Election  by  Widow— Effect  on  Doweb  Rights. 

Testator  charged  a  life  insurance  policy  payable  to  his  estate  with  the 
payments  of  his  debts,  gave  his  household  furniture  to  his  wife,  and  the 
residue  of  his  estate  he  conveyed  in  trust,  the  income  to  be  paid  to  his 
wife  for  life  or  so  long  as  she  remained  bis  widow,  and  upon  her  death 
or  remarriage  the  fund  to  be  paid  to  his  daughter  absolutely.  Held^ 
that  the  widow,  having  elected  to  take  under  the  will,  could  not  enforce 
her  dower  right  in  the  remaining  property  of  testator. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  {  2074.J 

2.  Same— What  Constitutes  Election. 

Where  testator  devised  certain  property  to  his  wife  and  placed  the 
residue  in  trust,  the  income  to  be  paid  to  his  wife  during  her  life  or 
until  she  remarried,  and  the  widow  prior  to  remarriage  took  the  income 
from  the  entire  estate  under  the  will,  without  any  suggestion  in  her  ac- 
count as  executrix  that  she  was  only  claiming  dower,  it  constitutes  an 
election  to  take  under  the  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  8  2056.] 

3.  Same— Devise  in  Tbust. 

Where  property  is  left  in  trust  the  income  to  be  paid  to  the  widow 
for  life,  and  in  the  event  of  her  remarriage  the  entire  fund  to  the 
daughter,  on  remarriage  of  the  widow  the  trustees  should  turn  over  the 
entire  estate  to  the  guardian  of  the  infant  daughter  of  testator. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  9  1638.] 

4.  Executobs— Management  of  Estate— Exfenditubes. 

Where  testator  left  a  horse,  which  his  widow,  one  of  the  executors, 
instead  of  selling,  retained  for  her  personal  use,  she  is  personally  charge- 
able with  the  expense  of  his  keep. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  22,  Cent.  Dig.  Executors  and 
Administrators,  $  435.] 

Q.  Tbijsts— Execution  of  Tbust— Application  of  Pbincipal. 

Where  an  entire  estate  was  put  in  trust,  the  income  to  be  paid  to 
the  widow  until  remarriage,  the  trustees  could  not,  on  such  remarriage, 
diminish  the  corpus  of  the  estate  by  deducting  therefrom  money  paid 
by  the  widow  for  the  support  of  her  daughter  during  the  existence  of 
the  trust 

In  the  matter  of  the  estate  of  Charles  H.  Johnson,  deceased.  Pro- 
ceedings on  judicial  settlement  of  executor's  accounts.  Decree  ren- 
dered. 

Henry  E.  Heistad,  for  accounting  executrices. 

Howard  L.  Campion,  special  guardian  of  Helene  Johnson. 
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CHURCH,  S.  The  executors  present  their  accounts  for  judicial 
settlement.  The  most  important  question  arising  upon  such  settlement 
is  the  contention  of  the  widow  of  the  deceased  that  the  will  of  the 
deceased  was  not  inconsistent  with  her  claim  for  dower  against  such 
estate,  and  that  therefore  she  is  entitled  to  take  not  only  the  gifts  made 
to  her  by  such  will,  but  also  is  entitled  to  enforce  her  dower  right  in 
the  remaining  property  left  by  the  deceased.  In  the  account  she  has 
submitted  an  election  to  take  her  right  of  dower,  rather  than  the 
provisions  made  in  the  will,  but  this  paper  she  now  repudiates.  She 
bases  her  contention  solely  upon  the  ground  that  she  is  entitled  to  both 
dower  and  the  provision  made  for  her  under  the  will.  The  will  in 
question  is  very  simple.  The  deceased,  after  providing  for  the  pa>Tnent 
of  his  debts  and  also  charging  such  debts  against  a  certain  life  insur- 
ance policy  coming  to  his  estate,  gives  the  entire  household  furniture 
and  contents  of  his  residence  to  his  wife.  The  entire  residue  of  his 
estate  he  gives  to  his  executor,  in  trust  to  pay  the  income  thereof  to  his 
wife  during  her  life,  or  so  long  as  she  remains  his  widow,  and  upon  the 
happening  of  either  contingency  to  pay  the  same  to  his  daughter  to  own 
absolutely. 

The  right  of  the  wife  to  dower  in  the  lands  owned  by  the  deceased 
during  coverture  is  absolute;  and  no  provisions  in  the  will  for  the 
benefit  of  the  widow  will  be  deemed  to  be  taken  in  lieu  of  dower,  unless 
there  is  an  express  declaration  to  that  eflFect  contained  in  the  will,  or  the 
general  scheme  under  which  the  will  is  drafted  is  so  inconsistent  with 
the  claim  of  dower  that  it  is  apparent  the  intention  of  the  deceased  was 
to  give  the  same  to  the  widow  in  lieu  of  such  dower,  and  therefore  to 
compel  her  to  elect  which  she  would  take.  The  courts  will  endeavor 
to  sustain  a  claim  of  dower  rather  than  to  assume  that  any  provision 
was  intended  in  lieu  thereof.  It  has  been  held,  therefore,  that,  although 
a  devise  to  a  widow  for  life  of  all  the  testator's  real  and  personal  prop- 
erty would  seem  upon  a  superficial  view  to  be  inconsistent  with  the 
right  of  dower,  it  is  not  necessarily  so,  as  her  claim  as  dowress  ex- 
tends to  all  of  the  lands  of  which  he  was  seised  and  is  not  subject 
to  his  debts  or  any  personal  liens  which  he  may  have  placed  thereon, 
and  therefore  such  a  provision  might  be  very  much  less  than  the  dower 
to  which  she  was  entitled.  Lewis  v.  Smith,  9  N.  Y.  602,  61  Am.  Dec. 
706.  It  has  also  been  held  that,  where  the  deceased  directed  his 
executors  to  dispose  of  his  estate  and  divide  the  proceeds  equally  be- 
tween his  wife  and  children,  share  and  share  alike,  such  a  provision  was 
simply  a  power  in  trust,  and  would  not  be  held  to  be  inconsistent  with  a 
claim  for  dower,  and  therefore  the  widow  was  not  put  to  her  election. 
Konvalinka  v.  Schlegel,  104  N.  Y.  125,  9  N.  E.  868,  58  Am.  Rep.  494. 
It  was  also  held  that  dower  should  always  be  allowed,  unless  permitting 
the  widow  to  claim  both  the  dower  and  the  provision  would  inter- 
fere with  and  prevent  from  operating  the  scheme  of  the  testator  as  out- 
lined by  the  will. 

In  this  case  the  testator  did  not  attempt  to  give  the  property  to  his 
wife  for  life,  nor  did  he  give  her  a  portion  of  the  same,  which  he  might 
very  well  do,  and  leave  her  to  assert  her  dower  in  the  rest.  On  the 
contrary,  he  created  a  trust  of  his  entire  estate  (after  paying  his  debts) 
for  the  benefit  of  his  wife,  so  long  as  she  remained  his  widow.    It  was 
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evidently  his  theory  that,  so  long  as  she  remained  his  widow,  he 
desired  her  to  have  the  entire  income  of  his  estate,  and  relied  upon  her 
making  suitable  provision  therefrom  for  the  support  and  maintenance  of 
their  child,  but  that,  upon  her  remarriage,  as  her  second  husband  would 
be  compelled  to  support  her  and  yet  would  naturally  be  somewhat 
antagonistic  to  the  interests  of  her  child,  then  he  desired  such  child  to 
have  the  benefit  of  the  entire  estate  left  by  him.  This  scheme  is,  in 
my  judgment,  manifestly  inconsistent  with  the  widow's  right  of  dower; 
and  the  testator  evidently  considered  that  she  would  take  the  same  as 
being  more  to  her  advantage  than  asserting  such  right  of  dower.  A 
very  similar  case  is  that  of  Savage  v.  Bumham,  17  N.  Y.  661.  In  the 
case  of  Asche  v.  Asche,.113  N.  Y.  232,  21  N.  E.  70,  where  a  complete 
trust  was  created,  although  the  trust  was  not  simply  for  the  benefit  of 
the  widow  during  her  widowhood,  it  was  held  that  the  creation  of  such 
trust  would  give  to  the  trustees  all  the  necessary  power  of  sale  and  other 
authority  to  make  the  same  valid  and  effectual,  and  was  manifestly 
inconsistent  with  the  existence  of  the  widow's  right  of  dower.  Mat- 
ter of  Gorden,  172  N.  Y.  26,  64  N.  E.  753,  92  Am.  St.  Rep.  689. 

The  widow,  therefore,  was  put  to  her  election  to  decide  whether  she 
would  take  the  provision  made  for  her  or  assert  her  dower  right.  While 
the  courts  do  no  require  that  this  election  shold  be  made  immediately, 
and  she  is  given  a  reasonable  time  to  act  thereupon,  yet,  when  it  is  ap- 
parent from  her  general  conduct  that  she  has  accepted  either  the  one  or 
the  other,  she  will  be  strictly  held  to  the  same.  Naturally,  at  this 
time,  when  she  has  by  her  own  act  cut  herself  off  from  the  provisions 
for  her  benefit  in  the  will,  she  is  desirous  of  enforcing  her  right  of 
dower ;  and  her  conduct  now  cannot  be  regarded  as  a  criterion  to  deter- 
mine whether  she  has  elected  or  not.  Viewing  her  conduct  during  the 
period  preceding  her  remarriage,  it  seems  to  me  that  she  has  clearly 
made  an  election  to  accept  the  provisions  made  by  the  testator.  She 
was  made  one  of  the  trustees.  Under  the  cases  last  quoted,  therefore, 
she  is  presumed  to  know  that  such  a  trust  was  inconsistent  with  the 
right  of  dower,  and  she  could  have  repudiated  the  same  and  had  such 
dower  admeasured.  It  appears,  however,  that  she  has  taken  the  in- 
come from  the  entire  estate  and  used  it  for  her  benefit,  under  the  pro- 
visions of  the  will,  and  her  account  does  not  attempt  to  suggest  that 
she  was  only  claiming  her  dower  right  and  that  the  balance  of  the  in- 
come, therefore,  was  the  property  of  her  daughter.  It  follows  there- 
from that  the  trustees  should  turn  over  the  entire  estate  in  their  pos- 
session to  the  guardian  of  the  infant  daughter  of  the  testator. 

Passing  to  the  question  of  the  accounts  presented  by  the  executrices, 
we  find  in  Schedule  C  thereof  a  number  of  items  expended  in  behalf  of 
a  certain  horse  which  was  left  by  the  testator.  The  total  of  these 
amounts  is  the  sum  of  $234.28.  It  was  the  duty  of  the  executrices  to 
sell  the  horse  as  speedily  as  they  could  do  so  without  taking  a  ruinous 
offer  for  the  same.  But,  as  it  appears  by  Schedule  A  that  such  horse 
was  only  appraised  at  the  sum  of  $100,  upon  no  theory  can  the  expendi- 
ture of  over  $200  to  maintain  him  be  justified.  It  is  apparent  that 
the  widow  kept  this  horse  for  her  personal  use  and  convenience,  and 
therefore  she  should  bear  these  expenditures  in  connection  with  the 
same.    By  Schedule  E  of  the  accounts  there  is  inserted  a  claim  that 
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$1,260  has  been  expended  for  the  support  and  maintenance  of  the  child 
of  the  testator.  There  is  no  possible  theory  under  the  will  or  anything 
else  which  will  justify  the  payment  of  this  money.  The  entire  estate 
was  given  in  trust,  and  the  trustees  had  no  right  to  diminish  the  corpus 
of  the  same  by  a  penny.  The  widow  received  the  entire  income  of  the 
estate  for  the  purpose  of  her  own  support  and  that  of  her  daug^hter,  and 
she  cannot  now,  at  the  cessation  of  the  trust,  try  to  procure  from  such 
estate  money  for  the  support  of  her  daughter  during  the  existence 
of  such  trust. 

Let  findings  and. a  decree  in  accordance  with  the  form  of  this  de- 
cision be  presented. 

Decreed  accordingly. 


(50  Misc.  Rep.  113.) 

In  re  WINNB'S  WILL. 

(Surrogate's  (>)urt,  Rensselaer  0>imty.    March,  1906.) 

Wills— Test AMENTAEY  Capaoitt— Evidence. 

In  proceedings  for  the  probate  of  a  will,  eyldence  held  sufficient  to 
show  testamentary  capacl^  of  testatrix. 

In  the  matter  of  the  probate  of  the  last  will  of  Cornelia  E.  Winne, 
Decree  admitting  to  probate. 

Calvin  S.  McChesney,  for  proponent. 

L.  Hotaling,  special  guardian,  for  contestant 

HEATON,  S.  The  only  question  to  be  decided  is  whether  or  not 
Miss  Winne  was  of  sufficient  mental  capacity,  on  the  11th  day  of  Feb- 
ruary, 1904,  to  make  the  will  now  offered  for  probate.  It  is  not  con- 
tended that  she  suffered  from  any  acute  mental  derangement,  but  it 
is  claimed  that,  by  reason  of  two  attacks  of  hemiplegia,  commonly  called 
paralysis,  her  mind  had  been  so  far  destroyed  that  she  was  incapable 
of  comprehending  the  nature  and  extent  of  her  property  and  the  claims 
of  her  near  relatives  upon  her  bounty.  Her  near  relatives  were  her 
sister,  Mrs.  Cadby,  and  her  niece.  Miss  Audna  Winne.  Her  estate 
was  of  the  value  of  about  $5,100,  all  of  which  she  gives  to  her  sister, 
except  a  legacy  of  $250  to  her  niece.  The  deceased  lived  in  her  own 
home  and  her  niece  Audna  and  the  latter's  widowed  mother  and  others 
lived  with  her.  She  paid  Audna  in  cash  and  in  other  ways  for  waiting 
upon  her,  but  whether  to  the  full  extent  of  the  value  of  such  services 
does  not  appear.  The  will  itself  is  not  unnatural,  and  does  not  upon 
its  face  indicate  a  failure  to  appreciate  the  claims  of  her  near  relatives 
upon  her  bounty. 

It  is  conceded  that,  prior  to  the  first  attack  of  paraylsis  in  1902,  the 
deceased  "was  of  sound,  competent  mind,  that  she  was  strong  and  in  a 
good  physical  condition,  and  that  she  was  of  the  age  of  61  years." 
Upon  that  date  she  suffered  a  severe  shock  of  paralysis,  and  about  one 
year  from  that  time  she  had  a  second  attack.  An  exceedingly  sharp 
contest  was  made  over  the  effect  of  these  attacks  upon  the  body  and 
mind  of  the  deceased,  and  a  large  number  of  witnesses  were  sworn 
by  contestant  and  proponent    The  testimony  given  by  the  contestant's 
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witnesses  proves  that  at  certain  times  the  deceased  showed  unmistak- 
able evidence  of  failing  mental  powers.  Some  of  the  incidents  describ- 
ed indicate  as  to  tfiose  matters  and  at  those  particular  times,  a  complete 
loss  of  mental  control,  and  as  to  other  matters  confusion  of  mind  and 
loss  of  memory.  The  proponent's  witnesses  relate  incidents  occurring 
during  the  staie  period  of  time  which  indicate  that  the  deceased  was  in 
a  normal  mental  condition  at  the  times  mentioned.  This  opposing  evi- 
dence is  not  contradictory,  since  it  describes  her  state  of  mind  upon 
different  occasions  and  under  various  conditions  and  surroundings.  If 
we  concede  that  there  were  times  when  the  deceased  was  mentally  in- 
competent, then  we  must  have  proof  that  the  character  of  that  incapac- 
ity, and  the  nature  of  the  disease  which  caused  it,  made  it  impossible 
that  she  could  at  other  times  regain  her  mental  power  and  be  competent, 
as  testified  to  by  the  proponent's  witnesses.  The  whole  evidence  must 
prove  that  this  character  of  incompetency  was  permanent  when  once  es- 
tablished.   That  is  not  the  evidence  nor  the  fact. 

It  is  well  established  by  medical  experience  that  loss  of  mind  brought 
on  by  hemorrhage  of  the  brain  is  not  often  complete,  where  the  patient 
survives  the  attack,  and  is  invariably  transitory  and  recurrent  there- 
after. We  must,  then,  conclude  that  this  character  of  evidence  es- 
tablishes only  a  condition  in  which  a  person  may  be  incompetent  one 
day  or  one  week  and  competent  the  next  day  or  the  next  week.  There- 
fore we  must  ascertain  the  actual  condition  of  the  deceased  on  the 
day  the  will  was  executed.  The  subscribing  witnesses  are  men  of  high 
standing  and  character  and  had  known  the  deceased  for  many  years. 
For  some  months  before  the  will  was  drawn  they  had  been  engaged 
in  making  up  some  real  estate  accounts  between  the  deceased  and  Mrs. 
Cadby,  who  owned  two  parcels  of  real  estate  in  common,  one  of  which 
was  the  home  occupied  by  the  deceased.  Apparently  both  wanted  a 
settlement  and  adjustment  of  their  joint  matters,  and  both  consulted 
Mr.  Tolhurst,  a  mutual  friend,  and  he  suggested  the  employment  of  Mr. 
Betts,  saying  that  he  had  for  many  years  been  engaged  in  settling  estates 
and  adjusting  accounts,  and  they  both  agreed  to  his  employment  as  their 
joint  attorney.  On  the  11th  day  of  February,  1904,  the  deceased,  Mrs. 
Cadby,  and  Mr.  Tolhurst  met  in  the  office  of  Mr.  Betts  by  appointment, 
and  an  adjustment  of  their  accounts  and  a  division  of  their  real  estate 
was  agreed  upon  and  shortly  thereafter  consummated  in  accordance 
with  such  agreement.  Included  in  these  transactions  was  the  taking  of  a 
mortgage  by  the  deceased  for  the  balance  due  her  and  for  an  additional 
amount  of  money  loaned  by  her  that  day  to  Mrs.  Cadby.  After  this 
business  was  done,  the  deceased  asked  Mr.  Betts  to  figure  up  just  how 
much  money  she  had  in  bank,  and,  on  being  told,  she  remarked  that  she 
was  afraid  she  wouldn't  have  enough  so  the  interest  would  keep  her; 
that  she  didn't  want  to  use  the  principal.  She  then  asked  Mr.  Betts  to 
draw  a  will  for  her,  and  gave  him  the  directions  for  so  doing.  Mr.  Tol- 
hurst noticed  that  she  did  not  give  anything  to  the  niece,  Audna,  the 
contestant,  and  spoke  about  it.  Miss  Winne  replied  that  they  had 
had  enough,  but,  after  considering  the  matter,  directed  that  $250  be 
inserted  in  the  will  for  Audna.  Both  Mr.  Betts  and  Mr.  Tolhurst  give 
the  events  and  transactions  of  that  afternoon,  when  the  will  was  ex- 
ecuted, as  a  part  of  several  business  transactions  entered  into  with 


Digitized  by 


Google 


378  100  NEW  YORK  SUPPLEMENT  (SuF.  Ct 

and  134  New  York  State  Reporter 

evident  intelligence  by  the  deceased,  with  such  detail  that  no  other  con- 
clusion can  be  formed  than  that  the  deceased  was  at  the  time  of 
sound  and  disposing  mind.  Any  other  finding  must  treat  the  whole 
testimony  of  these  reputable  witnesses  as  deliberate  falsehoods,  cun- 
ningly manufactured  to  sustain  the  will. 

Whatever  might  have  been  Miss  Winners  mental  condition  at  various 
times  before  the  day  of  making  the  will,  the  evidence  of  the  transac- 
tions of  that  day,  including  the  making  of  this  will,  is  conclusive  that 
she  had,  on  that  occasion,  sufficient  mental  capacity  to  comprehend  the 
nature  and  extent  of  her  property  and  the  claims  of  her  near  relatives 
upon  her  bounty.     Let  findings  be  prepared  accordingly. 

Decreed  accordingly. 


(50  Misc.  Rep.  78.) 

In  re  JOOST'S  ESTATE. 

(Surrogate's  Court,  Kings  CJouuty.    March,  1006.) 

1.  EhCEGUTOBB  AND  ADMINISTBATOBS—ACCOUNTINO. 

Where  au  executor  consults  a  competent  attorney  as  to  a  question  In- 
volving Intricate  propositions  of  law  and  in  good  faith  acts  upon  his  ad- 
vice, he  is  not  accountable  for  the  resulting  consequences. 

[Ed.  Note. — For  oases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  472-482.] 

2.  Same— Assets— Pailube  to  Collect. 

Where  an  executor  seeks  credit  for  a  note  alleged  to  be  worthless,  the 
burden  of  establishing  such  fact  Is  on  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §  2172.] 

8.  Same— Advice  of  Attorney. 

An  executor  received  among  the  assets  of  the  estate  a  note  payable 
January  1,  1900,  on  which  was  indorsed  an  agreement  to  give  six  months* 
notice  after  maturity  if  payment  was  required.  Testator  also  held  two 
unindorsed  certificates  of  stock  in  a  corporation  of  which  the  maker  of 
the  note  was  president,  as  collateral.  The  certificates  provided  that  the 
stock  should  be  redeemable  at  par  January  1,  1900.  The  testator  died  in 
1899.  I'he  executor,  prior  to  the  maturity  of  the  note,  consulted  an  at- 
torney, who  advised  that  no  proceedings  could  be  taken  to  collect  the 
note  until  the  end  of  the  six  months  provided  for  in  the  indorsement,  and 
that  no  proceedings  could  be  taken  until  that  time  to  compel  the  owner 
of  the  collateral  to  have  the  same  redeemed,  and  the  executor  acted  in 
accordance  with  such  advice.  Held,  that  he  was  authorized  so  to  do,  and 
was  not  chargeable  with  negligence  in  so  doing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  394r^96.] 

4.  Same. 

An  executor  held  as  an  asset  of  the  estate  a  note  secured  by  stock  of  a 
corporation  of  which  the  maker  of  the  note  was  president  The  evi- 
dence showed  that  the  business  of  the  coi-poration  had  been  declining  for 
several  years  prior  to  the  date  of  the  maturity  of  the  note>  and  that  at 
such  date  both  the  maker  of  the  note  and  the  corporation  were  practically 
Insolvent  The  stock  was  redeemable  at  par  on  the  day  of  the  maturity 
of  the  note,  but  it  was  improbable  that  the  company  would  have  been  able 
to  have  redeemed  the  same  at  such  time,  and  would  probably  have  gone 
into  the  hands  of  a  receiver,  as  it  did  at  a  subsequent  date.  The  note 
bore  an  indorsement  requiring  notice  of  a  demand  for  payment  six  months 
in  advance.    Held,  that  the  executor  was  not  to  blame  for  not  collecting 
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the  amount  of  the  collateral  and  the  amount  of  the  note  on  the  day  of  Its 
maturity. 
5.  Same— Credit  for  Uncollectible  Assets. 

Where  an  executor  sued  on  a  note,  and  it  appeared  that'  the  maker  had 
been  insolvent  for  a  long  time,  and  the  corporation,  the  stock  of  which  had 
been  given  to  secure  the  note,  was  also  practically  insolvent,  and  after 
an  attempt  to  effect  a  settlement  a  judi^ment  was  entered,  and  pending 
supplementary  proceedings  the  judgment  debtor  died,  leaving  an  estate  less 
In  value  than  $100;  the  executor  was  entitled  to  credit  for  the  non- 
collection  of  the  note. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  894-^396.] 

e.  Same. 

The  maker  of  a  note,  held  as  an  asset  of  the  estate,  had  two  policies 
of  life  insurance  in  which  his  wife  was  a  beneficiary;  the  proceeds  of 
the  same  to  be  paid  to  the  children  of  the  wife  in  the  event  of  her  death. 
The  legal  title  was  by  order  of  the  court  transferred  to  the  father,  and  by 
him  to  a  loan  company,  in  order  that  the  policies  might  l>e  kept  alive  for 
the  benefit  of  the  children.  The  attorney  for  the  executor  advised  him 
that  it  was  impossible  for  him  to  collect  the  claim  on  the  note  from  the 
amount  of  such  policies.  Held  not  to  render  the  executor  responsible  as 
for  a  devastavit  on  the  note. 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Nicolaus 
Joost.    Account  of  executor  approved. 

John  H.  Steenworth,  for  executor. 
Avery,  Schlesinger  &  Paul,  for  contestant. 

CHURCH,  S.  The  executor  in  his  accounting^  states  that  amongf 
the  assets  left  by  the  deceased  was  a  note  for  $12,000,  which  was  made 
by  one  Moritz  Hammerschlag,  and  also  two  certificates  of  stock  of  the 
Waverly  Refining"  Company,  each  for  50  shares  of  the  par  value  of 
$100,  as  collateral  to  the  same,  but  that  such  note  was  uncollectible  and 
that  the  company  whose  stock  was  thus  pledged  as  collateral  was  in- 
solvent, and  therefore  he  was  unable  to  obtain  this  money  .for  the  es- 
tate. The  contestant,  however,  asserts  that  the  executor  could,  with 
due  diligence,  have  collected  such  note,  and  that  his  failure  to  collect 
it  is  solely  attributable  to  his  neglectful  and  improper  conduct,  and  that 
therefore  he  should  not  be  given  credit  for  the  amount  of  the  note, 
but  his  accounts  should  be  surcharged  with  the  value  of  the  same. 

In  the  accounting  of  an  executor,  where  he  seeks  credit  for  not  col- 
lecting any  asset  of  the  deceased  by  reason  of  the  same  being  worth- 
less, the  burden  of  establishing  this  fact  must  be  borne  by  the  ex- 
ecutor, as  insolvency  of  a  person,  or  the  mere  inability  to  pay  his  debts 
and  obligations,  will  not  only  be  presumed,  but,  on  the  contrary, 
the  law  indulges  in  the  presumption  that  all  persons  are  solvent.  Mat- 
ter of  Hosford,  27  App.  Div.  427,  60  N.  Y.  Supp.  550.  The  court  in 
this  case  held  (at  page  434  of  27  App.  Div.,  page  654  of  50  N.  Y. 
Supp.) : 

"The  executors,  finding  among  the  estate  of  the  deceased  this  note  for  so 
large  a  sum,  were  bound  to  act  with  vigilance  for  its  collection;  and  on  the 
accounting  the  onus  was  uiwn  them  to  show  a  fair  reason  why  they  did  not 
commence  an  action  for  its  collection.  The  presumption  is  that  it  could  have 
been  collected,  as  the  usual  course  is  for  men  to  pay  their  debts,  and  sol- 
vency is  presumed  until  the  contrary  is  shown." 
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The  question  is,  therefore,  whether  the  executor  has  shown  affirma- 
tively that  he  acted  with  due  diligence  in  endeavoring  to  collect  the 
note  under  consideration  and  that  the  same  was  uncollectible  notwith- 
standing that  he  so  acted.  The  note  in  question  is  a  somewhat  peculiar 
document.  It  was  dated  January  6,  1899 ;  but  it  was  not  made  payable 
at  any  bank  or  trust  company,  as  is  usual  in  such  cases,  but  at  a  private 
house,  which  was  evidently  the  residence  of  the  deceased.  Instead  of 
being  made  payable  at  the  expiration  of  two,  three,  or  four  months,  or 
on  demand,  the  ordinary  and  usual  course  in  regard  to  negotiable  paper, 
it  is  made  payable  one  year  after  date.  In  addition,  there  is,  upon  the 
back  of  the  note,  a  statement,  evidently  made  at  the  time  of  its  sign- 
ing, as  follows: 

••Brooklyn,  Jan.  6,  W.  I  hereby  agree  to  give  six  months'  notice  after 
this  note  is  due  if  payment  is  required. 

••[Signed]  Nicolaus  Joost 

**Johu  C.  Robertson,  Witness." 

The  shares  of  stock  held  by  the  deceased  as  collateral  contain  a 
proviso  that  such  stock  was  redeemable  at  par  on  the  1st  day  of  Janu- 
ary, 1900.  Such  certificates  were  not  indorsed  by  the  maker  of  the 
note.  It  is  to  be  observed  that  the  day  of  the  redemption  of  such 
stock  is  five  days  previous  to  the  note's  becoming  due  in  accordance 
with  the  provisions  on  the  face  of  the  note.  The  counsel  for  the  con- 
testant repeatedly  suggested  upon  the  trial  that  the  provision  on  the 
back  of  the  note,  extending  the  time  of  payment  for  six  months,  was 
illegal ;  and  in  some  of  the  correspondence  between  the  parties  this 
suggestion  was  also  made,  and,  in  addition,  it  was  contended  that  cer- 
tain counsel  could  establish  its  illegality.  There  are  no  reasons  shown 
why  this  proviso  is  illegal,  nor  is  it  apparent  why  it  should  be  regarded 
as  such.  For  the  purpose  of  the  consideration  of  this  case,  while  this 
paper  is  in  the  form  of  a  note,  yet,  as  it  was  simply  a  transaction  between 
the  parties  and  there  is  thus  no  question  of  the  rights  of  third  parties  in- 
volved, it  should  be  treated  simply  as  a  memorandum  establishing  that 
there  was  a  loan  by  the  deceased  to  Hammerschlag,  with  a  proviso  as 
to  the  time  of  payment  of  the  same.  If  this  was  correct,  then  no  pro- 
ceedings could  be  taken  to  collect  the  amount  of  such  loan  until  failure 
to  pay  the  same  on  July  6,  1900.  If  Hammerschlag  was  insolvent 
at  that  time,  then  the  executor  is  not  responsible  for  his  inability  to  col- 
lect such  note. 

But  it  is  also  urged  that,  as  Mr.  Joost  had  died  before  January  1st, 
when  the  note  became  due,  it  was  the  executor's  duty  to  collect  on  the 
1st  of  January  (when  such  collateral  became  redeemable  by  such  com- 
pany) the  amount  of  such  stock  and  hold  the  same  as  collateral  with 
which  to  meet  the  face  of  the  note.  This  suggestion  brings  up  for  care- 
ful consideration  the  proposition  of  law  which  the  executor  contends 
protects  him  for  his  failure  to  collect  the  amount  due.  The  testator 
herein  had  died  before  the  expiration  of  the  year  during  which  the 
note  was  to  run.  The  executor  herein  had  a  conversation  with  Ham- 
merschlag in  relation  to  the  payment  of  the  note,  and  also  requested  him 
to  indorse  the  collateral,  so  that  it  could  be  transferred,  if  necessary- 
Hammerschlag  stated  that  it  was  impossible  for  him  to  pay  this  note 
when  it  became  due,  and  that  he  would  have  to  insist  upon  the  six 
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months'  notification  provided  upon  the  back  thereof;  and  he  also  re- 
fused to  indorse  the  stock  certificates  in  question.  Before  January  1, 
1900,  the  executor  .had  this  matter  submitted  to  an  attorney,  a  Mr. 
Greenhall.  Mr.  Greenhall  advised  that  no  proceedings  could  be  taken 
to  collect  the  note  until  the  expiration  of  the  six  months'  notification 
provided  for  on  the  back  thereof,  and  that,  in  the  meantime,  the  ex- 
ecutor could  not  take  any  proceedings  to  compel  Hammerschlag  to  in- 
dorse the  certificates  of  stock  or  have  the  same  redeemed  on  January 
1,  1900.  Some  suggestion  is  made  that  the  executor  did  not  directly 
consult  Mr.  Greenhall  in  the  first  instance,  but  that  he  took  counsel  with 
a  man  who  was  only  a  real  estate  agent.  I  do  not  appreciate  the  force 
of  this  suggestion,  so  long  as  it  appears  that,  prior  to  the  1st  day  of 
January,  1900,  he  had  consulted  with  an  attorney  and  received  an  at- 
torney's opinion  thereon.  No  suggestion  is  made  that  Mr.  Greenhall 
is  not  a  competent  and  reputable  attorney,  or  that  his  advice  was  other 
than  his  honest  belief  concerning  the  legal  status  of  the  situation. 

The  question,  therefore,  is  not  whether  or  not  Mr.  Greenhall's  advice 
was  correct  as  a  matter  of  law,  but  was  the  executor,  who  in  good  faith 
sought  such  advice  and  followed  it,  discharging  his  duty  by  the  estate, 
or  was  it  his  duty,  upon  the  receipt  of  such  advice,  to  disregard  it 
and  proceed  to  endeavor  to  collect  this  note  ?  The  executor  is  only  re- 
quired to  bring  to  the  discharge  of  his  duties  the  intelligence  which  an 
ordinarily  good  business  man  would  use  in  like  matters;  and  where, 
in  the  course  of  the  administration  of  his  trust,  he  is  confronted  with  any 
question  which  requires  the  advice  of  a  skilled  specialist  and  in  good 
faith  seeks  such  advice,  receives  the  same,  and  acts  thereon,  he  is  not 
held  accountable  for  the  consequences  of  following  it.  And  this  is 
particularly  true  of  intricate  propositions  of  law.  If,  in  spite  of  the  ad- 
vice of  his  counsel  herein,  he  had  persisted  in  instituting  an  expensive 
litigation  for  the  purpose  of  endeavoring  to  realize  upon  this  note,  and 
the  final  result  of  the  same  had  been  disadvantageous  to  the  estate,  he 
would  have  been  criticized  for  bringing  such  a  fruitless  action  and  would 
have  been  compelled  to  bear  the  expenses  thereof  himself.  O'Connor 
V.  Gifford,  117  N.  Y.  275,  22  N.  E.  1036.  At  page  280  of  117  N.  Y., 
page  1038  of  22  N.  E.,  the  court  said : 

"In  this  case  we  cannot  see  that  the  executor,  under  all  the  facts,  was 
guilty  of  such  a  lack  of  diligence  as  should  charge  him  with  the  value  of  these 
bonds.  The  result  of  a  suit  was  entirely  too  doubtful  to  require  us  to  hold  the 
executor  liable  for  not  Instituting  It,  especially  when  In  good  faith,  and  after, 
it  is  to  be  presumed,  a  full  statement  of  all  the  facts,  his  counsel  advised  him 
tbat  be  had  no  case,  and  he  believed  It  and  acted  accordingly." 

Matter  of  Ball,  56  App.  Div.  284,  288,  66  N.  Y.  Supp.  874,  877,  states- 
that  the  "executor  had  a  right  to  assume  that  lawyers  residing  in  that 
state  who  had  been  employed  and  trusted  by  their  testator  were  suf- 
ficiently learned  therein  to  render  their  advice  and  counsel  a  safe  guide 
to  follow."  Therefore  the  executor  acted  upon  the  advice  of  counsel, 
who  assured  him  that  he  had  no  rights  on  January  1st  to  have  the  col- 
lateral redeemed  and  that  any  litigation  looking  to  that  end  would  be 
fruitless,  and  the  executor,  by  following  such  advice,  is  absolved  from 
blame. 
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But,  conceding  that  this  was  a  doubtful  question,  let  us  examine 
the  question  as  to  whether  any  such  litig^ation  could  have  been  instituted 
and,  if  so  instituted,  whether  any  effectual  result  would  have  been 
secured  for  the  estate  thereby.  The  executor  shows  that  the  busi- 
ness of  this  refining  company,  of  which  Hammerschlag  was  the 
president,  had  been  declining  for  two  or  three  years  prior  to  January  1, 
1900 ;  that  several  of  the  prominent  men  in  the  company  had  resigned 
from  the  same  and  organized  opposition  companies ;  that  Hammerschlag 
had  been  trying  to  keep  the  same  alive  by  means  of  loans  which  he 
obtained  from  confiding  friends,  such  as  the  loan  which  he  obtained 
from  the  testator  herein;  and  that  at  the  period  in  question,  January 
1,  1900,  both  Hammerschlag  and  the  said  company  were  practically  in- 
solvent, Hammerschlag  keeping  the  company  alive  solely  in  the  hope 
that  he  might  realize  something  from  the  trust  which  was  in  contempla- 
tion of  being  organized.  The  testimony  of  the  contestant  not  only  does 
not  contradict  this  condition  of  affairs,  but,  on  the  contrary,  seems  to  sub- 
stantiate it,  as  the  allegations  with  reference  to  the  time  when  thecompany 
was  doing  a  good  business  and  paying  dividends  placed  it  at  a  period 
anterior  to  1898 ;  and,  although  the  persons  who  are  examined  by  the 
contestants  were  interested  in  the  same  line  of  business,  they  make  no 
attempt  to  show  that  the  company  was  solvent  on  January  1,  1900,  with 
the  exception  that  it  is  shown  that  one  man  who  had  50  shares  of  stock 
had  the  same  redeemed  on  that  day.  It  is  not  shown,  however,  that 
such  stock  was  redeemed  by  the  company;  but,  on  the  contrary,  it  ap- 
pears that  the  son-in-law  of  Hammerschlag,  anticipating  that  the  man 
who  owned  such  stock,  who  was  a  rival  to  such  business,  would  insist 
on  the  payment  of  the  same,  raised  the  money  so  as  to  get  rid  of  the 
consequence  of  a  failure  to  redeem.  It  is  not  shown  that  any  of  the 
other  stockholders  of  such  company  were  enabled  to  get  their  stock 
redeemed  on  such  day,  and  the  evidence,  as  a  whole,  justifies  the  con- 
clusion that,  even  assuming  that  the  executor  was  the  owner  of  such 
stock  and  in  a  condition  to  present  the  same  for  redemption,  it  was 
extremely  doubtful  whether  the  company  would  have  been  able  to  pay 
any  portion  of  the  same ;  and  it  is  also  probable  that  the  company  would 
have  gone  into  the  hands  of  a  receiver,  as  it  did  at  a  subsequent 
period. 

With  this  doubtful  question  of  the  solvency  of  the  company  and  with 
the  doubt  in  relation  to  the  legal  status  of  the  executor  in  regard  to  this 
stock,  it  certainly  would  be  an  extreme  application  of  the  law  covering 
the  conduct  of  trustees  to  hold  that  he  was  responsible  for  not  in  some 
way  collecting  the  amount  of  money  represented  by  the  face  of  this 
collateral.  The  only  thing,  it  seems  to  me,  that  possibly  could  be  sug- 
gested was  that  a  suit  might  have  been  instituted  in  equity  by  the 
executor  to  have  the  company  set  apart  the  value  of  the  face  of  the  col- 
lateral, so  that,  in  the  event  of  the  note  not  being  paid  in  July,  the  sum 
so  set  apart  could  be  applied  to  the  payment  of  the  same.  I  am  not 
prepared  to  say  whether  such  an  action  as  this  could  be  sustained  in 
equity  or  not,  as  it  does  not  seem  to  me  that  that  is  the  measure  of  a  trus- 
tee's duty.  He  is  not  required  to  use  efforts  which  have  not  been  tested 
and  which  are  contrary  to  the  views  of  counsel,  even  if  some  other 


Digitized  by 


Google 


Sur.  Ct)  IN  RE  joost's  estate. 

counsel  might  possibly  have  suggested  this  line  of  conduct  and  suc- 
ceeded. It  is  not  shown  that  any  other  counsel  advised  this  method, 
nor  is  it  shown  that  this  was  a  common  procedure  of  which  an  ordinary 
business  man  would  take  cognizance.  On  the  contrary,  the  corres- 
pondence shows  that,  while  parties  were  prepared  to  criticise  the  ex- 
ecutor and  were  desirous  that  this  note  should  be  paid,  there  was  no  af- 
fimiative  statement  suggesting  this  line  of  legal  conduct.  The  executor 
was,  therefore,  not  to  blame  for  not  collecting  the  amount  of  this 
collateral  on  January  1,  1900,  or  for  not  collecting  the  note  on  January 
6,  1900. 

The  sole  other  question  is  whether,  when  the  note  became  due  in 
July,  due  diligence  was  used  in  the  endeavor  to  collect  the  same.  It 
appears  that,  immediately  upon  the  expiration  of  the  time  within  which 
the  note  was  to  be  paid,  the  same  was  placed  in  the  hands  of  counsel 
for  collection.  Shortly  thereafter  suit  was  instituted  by  the  attorney 
against  Hammerschlag  to  recover  the  amount  of  such  note.  In  addition, 
the  said  counsel  instituted  a  careful  examination  into  the  affairs  of 
Hammerschlag,  and  as  a  result  of  such  examination  it  became  evident 
that  Hammerschlag  had  been  for  a  long  period  of  time  practically  in- 
solvent and  that  also  for  the  like  period  of  time  the  corporation  had 
been  in  a  state  of  insolvency.  After  endeavoring  to  see  if  some  possible 
settlement  could  not  be  made  by  means  of  Hammerschlag's  raising  the 
money  from  some  other  source,  judgment  was  finally  entered  thereon 
from  which  the  execution  was  returned  unsatisfied.  Examinations 
were  held  from  time  to  time  of  said  Hammerschlag  in  supplementary 
proceedings,  but  he  died  before  the  same  were  terminated.  The  will 
of  Hammerschlag  was  admitted  to  probate  in  this  city.  In  the  pro- 
bate proceedings  it  was  recited  that  the  value  of  his  entire  estate  did  not 
exceed  the  sum  of  $100.  None  of  these  allegations  of  the  executor, 
which  it  is  to  be  observed  were  made  after  careful  examination,  is 
disputed  or  contradicted  in  any  way  by  the  contestant.  Nor  is  there 
any  specific  suggestion  of  anything  that  the  executor  could  have  done 
at  this  period  as  against  Hammerschlag  or  the  Waverly  Refining  Com- 
pany which  would  have  resulted  in  the  payment  of  the  note  in  question. 

It  appears,  however,  that  a  few  years  later  the  administratrix  with 
the  will  annexed  of  Hammerschlag  collected  the  sum  of  $8,000  in- 
surance, which  was  immediately  distributed;  and,  although  it  is  not 
shown  that  the  executor  had  any  knowledge  of  the  collection  of  this 
insurance,  or  that  there  was  any  such  amount  due,  yet  it  is  sought  to 
charge  him  for  not  collecting  the  same.  The  facts  surrounding  the 
insurance  policies  upon  which  the  money  was  realized  are  as  follows : 
Hammerschlag  had  his  life  insured  in  two  policies  in  which  his 
wife  was  named  as  a  beneficiary,  with  a  proviso  that,  in  the  event  of 
her  death,  the  moneys  realized  therefrom  should  be  paid  to  her  chil- 
dren. In  1898,  in  a  petition  to  the  court  in  New  Jersey,  in  which  he  was 
Ruardian  of  two  of  the  children  who  were  under  age,  he  recited  that 
his  wife  had  died  and  he  was  unable  to  longer  maintain  such  policies 
to  to  pay  the  premiums  thereon ;  that  an  arrangement  had  been  effected 
by  which,  if  the  policies  were  made  payable  to  him,  he  would  transfer 
the  same  to  a  loan  company,  which  would  advance  the  moneys  to  take 
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care  of  the  preimums  so  as  to  keep  the  said  policies  alive;  that  the  adult 
children  of  his  wife  were  willing  to  sign  such  a  provision ;  and  that  he 
asked  leave  of  the  court,  as  the  guardian  of  his  infant  children,  to  join 
in  such  contract.  An  order  of  the  surrogate's  court  was  made  ac- 
cordingly, and  the  policies  were  made  payable  to  said  deceased ;  and  he 
thereupon  assigned  to  the  loan  company  in  question  his  rights  under 
such  contract.  Upon  his  death,  the  amount  due  on  such  policies  was 
reckoned  up,  and,  after  paying  to  such  loan  company  the  amount  which 
it  had  advanced  thereon  and  to  which  it  was  entitled  under  the 
contract  in  question,  a  balance  amounting  to  $8,000  was  paid  as  here- 
inbefore recited. 

As  I  view  the  transaction  in  relation  to  these  policies,  assuming  that 
the  executor  herein  had  been  cognizant  of  the  fact  that  this  money 
was  about  to  be  paid,  and  assuming  that  he  had  attempted  to  issue  ex- 
ecution or  attach  such  moneys,  yet  such  conduct  would  have  been  un- 
availing. The  equitable  title  to  such  policies  unquestionably  remain- 
ed in  the  children,  notwithstanding  the  legal  title  may  have  been  trans- 
ferred to  deceased,  Hammerschlag,  and  by  him  to  such  loan  company ; 
and  the  courts  would  have  held  that  such  transfer,  having  been  made 
for  the  benefit  of  the  children  in  order  that  such  policies  might  be 
kept  alive  and  something  realized  thereon  for  their  benefit,  it  could 
not  be  said  that,  in  the  effort  to  keep  the  same  alive,  it  was  intended 
to  make  the  policies  responsible  for  the  debts  of  the  deceased.  The 
fact  that  the  deceased  was  heavily  involved  was  made  apparent  at 
this  time.  It  was  submitted  to  the  court  as  a  basis  for  this  proceed- 
ing, and,  if  after  this  transfer  the  policies  were  to  become  responsible  for 
the  debts  of  the  deceased,  they  might  as  well  have  been  permitted  to 
lapse  entirely.  The  attorney  for  the  executor  admits  that  a  statement 
in  connection  with  this  matter  was  submitted  to  him  by  Mr.  Hammer- 
schlag, and  that  in  his  judgment  it  was  impossible  for  the  executor 
to  have  collected  such  policies.  The  facts,  therefore,  do  not  justify  the 
holding  of  the  executor  responsible  as  for  a  devastavit  on  this  note. 

It  is,  no  doubt,  unfortunate  that  this  estate  is  unable  to  collect  this 
large  amount  of  money,  which  was  unquestionably  due  to  the  de- 
ceased ;  but  it  must  be  appreciated  that  the  fault,  if  any,  is  rather  due 
to  the  act  of  the  testator  in  making  such  a  loan  and  accepting  thereon 
the  doubtful  security  offered  to  him  by  Hammerschlag.  He  having 
done  this,  we  should  not  exact  from  the  executor  herein  that  he 
should  accomplish  the  impossible  or  indulge  in  expenses  which  would 
only  result  in  the  sending  of  good  money  after  bad.  The  account  of  the 
executor  is  therefore  approved,  and  he  is  allowed  the  credit  for  not 
collecting  the  note  in  question. 

Decreed  accordingly. 
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POLACK  et  al.  v.  O'BRIEN. 

(Supreme  Oonrt,  Appellate  Division,  Third  Department    June  27,  1906.) 

1.  Bailment— Loss  of  Goods— Liabilitt  of  Bailee. 

Plaintiffs,  who  were  dealers  In  bristle  In  New  York,  sent  a  quantity 
of  bristle  to  defendant,  a  brush  manufacturer  In  Troy,  to  have  certain 
work  performed  on  the  same.  The  bristle  was  shipped  to  defendant  by 
boat  In  connection  with  an  express  company,  which  delivered  the  same 
at  defendant's  place  of  business.  The  work  was  duly  performed,  after 
which  the  bristle  was  repacked,  directed  to  plaintiffs,  and  delivered  by 
defendant  to  the  same  express  company,  with  instructions  to  take  It  to  the 
river  carrier  for  delivery  to  plaintiffs.  The  bristle  was  lost  by  the  ex- 
press company,  and  was  not  delivered  to  the  steamboat  company.  Held, 
that  the  express  company',  being  a  common  carrier,  was  not  defendant's 
agent  for  the  delivery  of  the  bristle  to  the  steamboat  company,  and  that 
defendant  was  therefore  not  liable  as  bailee  for  a  loss  of  the  bristle  by 
the  express  company's  negligence. 

[Ed.  Note.— For  cases  In  point,  see  vol.  6,  Gent  Dig.  Balknent  tf  66, 
75.  107.] 

2.  Sa1U>— BUBDEN  OF  PbOOF. 

In  an  action  against  a  bailee  for  loss  of  goods,  the  burden  is  on  the 
bailors  to  establish  negligence  on  the  part  of  the  bailee. 
[Ed.  Note. — For  cases  In  point,  see  vol.  6,  Gent  Dig.  Bailment  S  125.] 

3.  Same— Termination  of  Liability. 

Where  a  bailee  of  goods  agreed  to  redeliver  the  same  to  the  bailors 
after  performing  certain  work  thereon,  when  the  bailee  redelivered  the 
goods  to  the  same  common  carrier  that  the  bailors  had  selected  In  making 
the  delivery  to  the  bailee,  the  latter  had  fulfilled  his  obligation,  and  his 
liability  in  respect  to  the  property  terminated. 

[Ed.  Note.— For  cases  Jn  point  see  vol.  6,  Gent  Dig.  Bailment,  §S  66, 
75. 107.] 

Appeal  from  Trial  Term,  Rensselaer  County. 
Action  by  Isaac  Polack  and  another  against  William  J.  O'Brien. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals.    Reversed. 

The  plaintiffs  are.  copartners  dealing  in  bristle  in  the  city  of  New  York. 
Defendant  is  a  brush  manufacturer  in  the  city  of  Troy.  In  July,  1902,  plain- 
tiffs sent  to  the  defendant  at  his  place  of  business  in  Troy  a  quantity  of 
brisUe,  on  which  the  defendant  was  to  perform  certain  specified  work  at  an 
agreed  price,  and  when  the  work  was  perfonued  the  bristle  was  to  be  re- 
turned to  the  plaintiffs.  The  work  was  duly  performed  by  the  defendant 
according  to  the  contract.  The  bristle  was  then  properly  packed  and  directed 
to  the  plaintiffs  at  their  place  of  business  in  New  York,  and  was  delivered 
by  the  defendant  to  "Glum's  Express,"  with  Instructions  to  take  It  to  the 
Citizens'  Steamboat  Company  in  Troy,  which  was  a  common  carrier  of  freight 
by  water,  plying  its  boats  on  the  Hudson  river  between  Troy  and  New  York 
City.  The  trial  court  has  found  that  the  bristle  was  lost  or  unaccounted  for 
by  Clam's  Express,  and  that  it  was  not  dellTered  to  the  steamboat  company  in 
Troy.  The  Judgment  herein  awards  to  the  plaintiffs  the  value  of  said  bristle, 
after  deducting  therefrom  the  defendant's  claim  for  his  services  thereon  and 
certain  transportation  charges  advanced  by  him  on  the  delivery  to  him  of 
the  property.    From  this  judgment  the  defendant  appeals. 

Argued  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE,  JJ. 

John  T.  Norton,  for  appellant. 

Benjamin  E.  De  Groot  and  Edward  L.  Nugent,  for  respondents. 
100N.Y.S.— 25 
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COCHRANE,  J.  The  learned  trial  court  held  that  the  property 
was  lost  by  reason  of  the  defendant's  negligence.  This  conclusion 
was  based  on  the  assumption  that  Clum's  Express  was  the  agent  of  the 
defendant,  and  hence  that  the  defendant  was  liable  for  the  'negligence 
of  its  agent  or  servant.  The  relationship,  however,  of  principal  and 
agent,  between  the  defendant  and  Clum's  Express,  cannot  be  predi- 
cated on  the  facts  which  have  been  made  to  appear.  Clum's  Express 
is  conceded  to  have  been  a  common  carrier.  The  evidence  shows  that 
it  delivered  much  merchandise  for  different  parties  to  the  steamboat 
company.  This  was  a  matter  of  daily  occurrence.  A  few  months 
prior  to  the  transaction  in  question  the  defendant  had  received  from 
the  plaintiffs  other  bristle  under  a  precisely  similar  contract.  On  that 
occasion  the  property  was  transported  by  the  plaintiffs  to  the  defend- 
ant through  the  medium  of  the  Citizens'  Steamboat  Company  and 
Clum's  Express ;  the  property  having  been  taken  by  the  express  from 
the  steamboat  dock  in  Troy  to  the  defendant  at  his  place  of  business. 
Such  property  likewise  was  returned  by  the  defendant  to  the  plaintiffs 
through  the  medium  of  the  same  common  carriers.  On  the  occasion 
in  question  the  property  was  received  by  the  defendant  in  the  same 
manner;  the  defendant  advancing  for  the  plaintiffs  to  the  express  its 
transportation  charges.  On  neither  occasion  does  it  appear  that 
Clum's  Express  in  conveying  the  property  from  the  steamboat  dock 
to  the  defendant's  place  of  business  was  acting  under  his  directions; 
nor  does  it  appear  that  it  had  general  directions  from  him  to  deHver 
property  intended  for  him.  When  the  defendant  delivered  the  proper- 
ty to  Clum's  Express  for  return  to  the  plaintiffs,  he  merely  adopted  the 
same  agencies  and  instrumentalities  for  effecting  such  return  as  the 
plaintiffs  themselves  adopted  in  transporting  to  him  the  property. 
The  case  is  entirely  destitute  of  evidence  showing  that  said  express 
stood  in  any  other  relation  to  the  defendant  than  did  the  steamboat 
company;  and  it  is  impossible  to  see  how,  under  the  circumstances, 
the  defendant's  liability  to  the  plaintiffs  is  any  different  than  it  would 
be  if  the  property  had  been  lost  by  the  steamboat  company,  instead  of 
by  Clum's  Express.  It  is  even  more  difficult  to  infer  that  the  ex- 
press was  the  agent  of  defendant  than  it  would  be  to  infer  that  it  was 
the  agent  of  plaintiffs,  inasm'uch  as  it  was  first  selected  by  the  plain- 
tiffs as  their  carrier  in  delivering  the  property  on  both  occasions  to 
the  defendant,  and  it  is  a  reasonable  inference  from  all  of  the  evidence 
that  its  charges  in  both  directions  on  both  occasions  were  to  be  paid 
by  plaintiffs. 

Plaintiffs  call  attention  to  a  letter  which  the  defendant  wrote  them 
when  he  delivered  the  property  to  Clum's  Express,  in  which  letter  he 
stated  that  he  had  shipped  such  property  by  "the  Troy  boat."  The 
purpose  of  this  letter  was  to  apprise  the  plaintiffs  when  and  where  in 
New  York  they  might  expect  their  property.  It  does  not  appear  that 
it  misled  the  plaintiffs,  or  placed  them  at  any  disadvantage  in  reference 
to  the  property.  It  does  not  estop  the  defendant  from  claiming  that 
Clum's  Express  was  not  his  agent,  nor,  under  the  circumstances  of 
this  case,  does  it  tend  to  establish  such  agency.  The  plaintiffs,  as 
bailors,  had  the  burden  of  proof  to  show  negligence  on  the  part  of  the 
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defendant,  their  bailee.  "As  a  general  rule,  when  a  bailee  fails  on 
demand  to  deliver  to  the  bailor  property  to  which  the  latter  is  entitled, 
the  presumption  of  liability  arises,  and  if  the  goods  cannot  be  found 
it  furnishes  the  imputation  of  negligence  as  the  cause.  Fairfax  v.  N. 
Y.  C,  etc.,  R.  R.  Co.,  67  N.  Y.  11.  But  such  prima  facie  case  may  be 
overcome  when  it  is  made  to  appear  that  the  loss  was  occasioned  by 
some  misfortune  or  accident  not  within  the  control  of  the  bailee. 
*rhen  the  onus  continues  upon  the  bailor  to  prove  that  it  was  charge- 
able to  the  want  of  care  of  the  bailee."  Stewart  v.  Stone,  127  N.  Y.  500, 
28  N.  E.  595,  14  L.  R.  A.  215 ;  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am. 
Rep.  467.  This  onus  in  this  case  the  plaintiffs  have  failed  to  sustain. 
It  may,  perhaps,  be  inferred  from  the  evidence  that  it  was  a  part 
of  the  contract  obligation  assumed  by  the  defendant  to  redeliver  the 
property  to  the  plaintiffs ;  but  it  cannot  be  inferred  that  such  redelivery 
was  to  be  made  at  the  plaintiffs'  place  of  business  in  the  city  of  New 
York,  or  even  at  the  steamboat  dock  in  the  city  of  Troy.  One  of  the 
plaintiffs  testified: 

"There  wasn't  any  understanding  In  relation  to  tbat  at  all;  nothing  said 
whatever  by  me  as  to  how  they  were  to  be  Rhipped,  or  by  what  line  they 
were  to  be  shipped.  The  only  transaction  in  relation  to  bleaching  the  bristle  or 
finishing  it  for  us  was  through  letters  merely  notifying  him  of  our  shipment 
to  him  of  certain  bristles  that  we  would  like  to  have  him  finish." 

When  the  defendant  redelivered  the  property  to  the  same  common 
carrier  which  the  plaintiffs  had  adopted  in  making  the  delivery  tp  the 
defendant,  the  latter  had  fulfilled  his  contract  obligation,  and  his  liabili- 
ty in  respect  to  the  property  terminated.  He  did  not  disregard  any 
instructions  given  by  the  plaintiffs.  Nor  did  he  assume  to  act  on  his 
own  responsibility  in  selecting  a  method  of  reconveying  the  property 
to  the  plaintiffs.  He  used  the  same  instrumentalities  which  the  plain- 
tiffs had  used  for  the  purposes  of  transportation.  He  selected  their 
common  carriers.  On  another  trial  a  different  state  of  facts  may  be 
developed.  But  on  the  evidence  before  us  we  can  discover  no  negli- 
gence, or  disregard  of  duty,  or  breach  of  contract. 

The  judgment  must  be  reversed  on  the  law  and  the  facts,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

CHESTER  and  KELLOGG,  JJ.,  concur. 

SMITH,  J.  I  concur  in  the  reversal  of  this  judgment  upon  the 
ground  that  the  defendant's  liability  must  rest  upon  negligence  which 
has  not  been  proven.  His  contract  to  redeliver  the  goods  was  not 
absolute,  but  was  to  use  reasonable  diligence  to  safely  redeliver.  The 
evidence  is  not  as  complete  as  might  be  wished,  though  I  think  it  suffi- 
ciently appears  that  Clum's  Express  was  a  common  carrier  whidi  was 
generally  engaged  and  trusted  for  the  delivery  of  goods  between  Troy 
and  Lansingburgh.  A  delivery,  therefore,  to  Clum's  Express,  should 
be  deemed  an  act  of  reasonable  diligence  as  a  step  in  the  redelivery  to 
plaintiff  of  his  goods.  It  does  not  appear  that  this  express  was  in  any 
discredit,  or  that  there  was  any  fact  which  would  lead  the  defendant  to 
distrust  this  agency.    Recognizing  that  a  failure  to  redeliver  by  bailee 
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IS  prima  facie  evidence  of  negligence,  I  still  think  that  upon  all  the 
evidence  defendant  has  shown  full  execution  of  a  bailee's  duty  to  ex- 
ercise reasonable  care  to  redeliver  to  the  bailor. 


(51  Misc.  Bep.  833.) 

In  re  NEW  YORK,  W.  &  B.  EY.  CO. 

(Supreme  Ck)urt,  Special  Term,  New  York  Ck)ant7*    August  27,  1G06.) 

Eminent  Domain— Possession  Pending  Pbocebdings— Value  ov  Pbopebtt 
—Payment  into  Couet. 

Code  Civ.  Proc.  S  8380,  declares  that  when  an  answer  to  a  petition  in 
condemnation  proceedings  has  been  interposed,  and  it  appears  that  the 
public  interests  will  be  prejudiced  by  delay,  the  court  may  direct  that 
the  plaintiff  be  permitted  to  enter  immediately  on  the  real  property  to 
be  taken,  on  depositing  the  sum  stated  in  the  answer  as  the  value  of  the 
property,  which  sum  shall  be  applied  so  far  as  necessary  to  the  payment 
of  the  award  and  the  costs  of  the  proceedings,  and  the  residue,  if  any, 
returned  to  the  plaintiff,  and  if  the  petition  is  dismissed,  and  no  award 
made,  or  the  proceedings  should  be  abandoned,  the  court  shall  direct 
that  the  money  so  deposited  shall  be  applied  to  the  payment  of  any 
damages  which  the  defendant  may  have  sustained  by  such  entry  and  bis 
costs  and  expenses,  etc.  Held,  that  where  an  answer  in  condemnation 
proceedings  alleged  that  the  value  of  the  property  sought  to  be  taken 
was  $129,342,  and  plaintiff  claimed  that  such  yaluation  was  grossly  ex- 
cessive, the  court  had  no  jurisdiction  to  grant  plainttfTs  motion  for  im- 
mediate possession  on  depositing  the  sum  of  $21,422.50,  which  was  al- 
leged to  be  fair  and  ample  to  cover  the  value  of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  voL  18,  C^ent  Dig.  Eminent  Domain, 
§§  505-507.] 

Application  by  the  New  York,  Westchester  &  Boston  Railway  Com- 
pany to  acquire  title  to  lands  held  by  James  R.  Roosevelt,  Robert  H. 
M.  Ferguson,  and  Dbuglas  Robinson,  as  trustees  under  the  will  of 
William  Astor,  deceased,  and  by  the  Salvation  Army.  On  motion  by 
petitioner  to  obtain  immediate  possession  pending  condemnation  pro- 
ceedings under  Code  Civ.  Proc.  §  3380.    Motion  denied. 

J.  Tredwell  Richards,  for  plaintiff. 

Carter,  Ledyard  &  Milburn  (John  G.  Milbum  and  Lewis  Cass 
Ledyard),  for  defendants  Roosevelt  and  others. 

GIEGERICH,  J.  This  is  an  application  for  leave  to  enter  imme- 
diately into  possession  of  certain  real  estate  in  the  borough  of  the 
Bronx,  for  the  acquisition  of  which  condemnation  proceedings  are 
pending.  The  motion  was  argued  on  June  4th,  but  its  submission  to 
me  was  delayed  until  a  few  days  ago,  through  the  failure  of  the  plain- 
tiff's attorney,  due  to  illness,  to  hand  in  his  papers.  The  application 
is  made  under  section  3380  of  the  Code  of  Civil  Procedure,  which 
provides : 

"When  an  answer  to  the  petition  has  been  interposed,  and  It  appears  to 
the  satisfaction  of  the  court  that  the  public  Interests  will  be  prejudiced  by 
delay,  it  may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon 
the  real  property  to  be  taken,  and  devote  it  temporarily  to  the  public  use 
specified  in  the  petition  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  ^e  applied,  so  far 
as  it  may  be  necessary  for  that  purpose,  to  the  payment  of  the  award 
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that  may  be  made,  and  the  costs  and  expenses  of  the  proceeding,  and  the 
residue,  if  any,  returned  to  the  plaintiff,  and  in  case  the  petition  should  be 
dismissed  or  no  award  should  be  n)ade,  or  the  proceedings  should  be  abandoned 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited,  so  far  as  it 
may  be  necessary,  shall  be  applied  to  the  payment  of  any  damages  which  the 
defendant  may  have  sustained  by  such  entry  upon  and  use  of  his  property,  and 
his  costs  and  exi)enses  of  the  proceeding,  such  damages  to  be  ascertained  by 
the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so  de- 
posited shall  be  insufficient  to  pay  such  damages,  and  all  costs  and  expenses 
awarded  to  the  defendant.  Judgment  shall  be  awarded  against  the  plaintiff 
for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as  a  Judg- 
ment in  the  Supreme  Ck>urt,  and  the  possession  of  the  property  shall  be 
restored  to  the  defendant" 

The  answer  of  the  defendants  James  R.  Roosevelt,  Robert  H.  M. 
Ferguson,  and  Douglas  Robinson,  as  trustees  under  the  last  will  and 
testament  of  William  Astor,  deceased,  alleges  that  the  value  of  the 
property  sought  to  be  taken  is  $129,342.  The  plaintiff  claims  that 
this  valuation  is  arbitrary  and  grossly  excessive,  and  in  this  motion 
asks  permission  to  take  possession  of  the  property  in  question  on  de- 
positing "a  sum  of  money  which  shall  be  fair  and  ample  to  cover  the 
value  of  said  property,"  and  claims  that  at  the  outside  such  value  can- 
not be  more  than  $21,422.50.  Further  consideration  of  the  case  has 
served  only  to  confirm  the  view  I  entertained  upon  the  argument,  viz., 
that  the  court  has  no  power  to  grant  the  motion.  The  language  of 
the  statute  is  plain,  and  requires  the  deposit  of  the  sum  stated  in  the 
answer  as  the  value.  It  may  be  that  by  alleging  too  great  a  value  the 
owner  may  impose  upon  the  plaintiff  corporation  the  burden  of  a  heavy 
deposit,  but  it  should  be  remembered  that  the  section  gives  an  ex- 
traordinary power — that  of  taking  property  summarily,  against  an 
owner's  will,  and  without  any  proceedings  to  determine  compensation. 
It  might  therefore  reasonably  be  expected  that  the  Legislature,  under 
these  circumstances,  would  protect  the  owner  by  extraordinary  safe- 
guards against  the  exercise  of  such  power.  The  intent  of  the  statute 
evidently  is  to  provide  abundant  security  for  the  owner,  and  to  this 
end  requires  that  his  own  appraisal  of  the  worth  of  his  property  shall 
be  taken  for  the  time  being  and  for  the  purposes  of  the  section. 

If  the  argument  of  the  plaintiff  be  acceded  to,  and  the  court  should 
set  aside  the  owner's  appraisal  and  attempt  at  this  stage  to  fix  a  value, 
many  difficulties  would  result.  There  would  be  two  successive  pro- 
ceedings to  ascertain  value — this  one  now,  and  later  the  customary 
one  before  commissioners  of  appraisal.  It  is  manifest  that  perplexing 
questions  would  arise  for  which  the  statute  has  made  no  provision 
and  on  which  no  light  could  be  thrown  by  practice  in  analogous  pro- 
ceedings, because,  so  far  as  I  can  discover  or  have  been  advised,  there 
are  no  analogous  proceedings,  but  the  situation  presented  would  be 
without  precedent.  What  would  be  the  relations  between  the  two 
proceedings?  Would  the  commissioners  of  appraisal  be  limited  in 
their  award  to  the  sum  directed  to  be  deposited  by  the  court,  or,  if 
not,  and  they  awarded  a  greater  sum,  could  the  owner  recover  the 
deficiency,  and,  if  so,  how?  The  statute  provides,  in  the  event  that 
the  petition  is  dismissed,  or  no  award  is  made,  or  the  proceedings  are 
abandoned,  for  the  recovery  of  the  deficiency  between  the  deposit  and 
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the  damages,  costs,  and  expenses  awarded  to  the  owner,  but  it  makes 
ho  provision  for  any  deficiency  between  the  deposit  and  the  award. 
This  omission  must  have  been  made  on  the  theory  that  the  deposit 
would  always  be  the  amount  claimed  by  the  owner,  which  would,  of 
course,  limit  the  amount  recovered  by  the  owner,  just  as  would  the 
amount  demanded  in  a  complaint.  It  is  not  an  unprecedented  thing 
to  permit  a  claimant,  for  certain  provisional  purposes,  to  estimate  his 
own  damages.  It  is  often  a  hardship  for  the  owner  of  real  property 
to  have  it  incumbered  by  a  mechanic's  lien ;  but  in  order  to  free  it  of 
such  lien  he  must  make  a  deposit  at  least  equal  to  the  amount  for 
which  the  claimant  has  filed  such  lien,  with  interest  to  the  time  of  such 
deposit,  or  give  an  undertaking  in  such  sum  as  the  court  or  judge.shall 
direct,  not  less  than  the  amount  claimed  in  the  notice  of  lien.  So,  too, 
in  the  case  of  a  warrant  of  attachment  the  plaintiff  is  allowed  to  seize 
property  of  the  defendant  to  the  amount  which  he  estimates,  and  prima 
facie  proves,  his  damages.  The  case  cited  by  the  plaintiff  in  support 
of  its  application  (Matter  of  Niagara,  Lockport  &  Ontario  Power  Co., 
Ill  App.  Div.  686,  97  N.  Y.  Supp.  853)  is  distinguishable  from  this. 
There  the  owner  neglected  and  refused  to  state  any  value  in  her  an- 
swer, and  the  court  thereupon  determined  the  amount  to  be  deposited. 

But  even  if  the  views  above  expressed  are  erroneous,  and  the  court 
has  power  to  set  aside  the  owner's  valuation  as  excessive  and  made  in 
bad  faith,  I  do  not  think  a  case  of  that  kind  is  made  out  here.  The 
land  across  which  the  right  of  way  is  sought  is  a  tract  of  about  50 
acres,  as  yet  wholly  unimproved,  but  located  within  a  little  more  than 
a  mile  of  the  subway  and  in  the  line  of  northward  progress  of  popula- 
tion of  the  city.  A  map  of  streets  and  blocks,  including  the  tract  in 
question,  has  been  prepared  and  has  been  approved  by  the  proper  city 
authorities.  The  plaintiff's  four  track  railroad  will  cross  the  property 
part  of  the  way  by  a  cut  and  part  of  the  way  by  an  embanlonent,  in 
places  as  high  as  20  feet,  thus  interfering,  the  defendants  claim,  with 
the  continuation  of  said  proposed  streets.  Values  in  the  neighborhood 
have  risen  very  rapidly,  but  have  not  taken  on  that  established  charac- 
ter which  comes  with  improvements.  Some  of  the  factors  which  en- 
ter into  value  have  not  yet  been  determined,  while  the  effect  of  others 
has  not  yet  been  demonstrated.  It  is  clear  from  reading  the  affidavits 
that  the  case  is  conspicuously  one  where  the  experts  may  honestly 
differ  very  widely  in  their  judgment,  as  in  fact  they  do.  It  cannot  be 
said,  under  such  circumstances,  that  the  defendants  have  intentionally 
or  grossly  or  maliciously  exaggerated  their  claim. 

Other  points  have  been  urged  in  opposition  to  the  motion;  but,  in 
view  of  the  conclusion  reached  upon  the  questions  discussed,  it  will 
not  be  necessary  to  consider  them. 

The  motion  is  therefore  denied,  but  without  costs. 
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PEOPLE  ex  rel.  SHOOK  y.  KBLSBY  (MUTUAL  LIFE  INS.  00.  OP  NEW 
YORK  et  al.,  Interveners). 

(Supreme  Courl;  Appellate  Division,  Third  Department    August  80,  1006.) 

1.  MANDAMUEh-TO  OFFIOSBS— ChANOINO  RECOBDS. 

Laws  1906,  c.  326,  requires  the  trustees  of  an  insurance  company  to 
nominate  candidates  ]For  every  vacancy,  and  to  file  a  statement  thereof 
in  the  office  of  the  superintendent  of  insurance,  and  to  mall  to  each 
policy  holder  a  statement  of  the  candidates  so  nominated  and  by  any 
policy  holders,  as  permitted  by  tbe  statute;  the  iuclosures  so  mailed  to 
be  approved  by  such  superintendent  before  being  mailed.  Chapter  354 
provides  that  the  election  shall  be  under  the  supervision  of  such  super- 
intendent. Seld  that,  there  being  nothing  in  the  act  which  authorizes 
such  superintendent  to  change  a  nomination,  mandamus  will  not  lie  to 
compel  him  to  change  the  record  of  nominations  filed  with  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  Gent  Dig.  Mandamus,  §S 
139,  17a] 

2.  Same— To  Insurance  Companies. 

Mandamus  will  not  lie  to  insurance  companies  to  send  to  policy  holders 
a  dilTerent  statement  of  nominations  for  officers  than  Laws  1906,  c  826, 
requires. 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  of  Alfred  M.  Shook, 
against  Otto  Kelsey,  superintendent  of  insurance  of  the  state;  the 
Mutual  Life  Insurance  Company  of  New  York  and  others  intervening. 
From  an  order  denying  the  writ,  relator  appeals.    Affirmed. 

Argued  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE, JJ. 

Samuel  Untermyer,  for  appellant. 

Julius  M.  Mayer,  Atty.  Gen.  (James  G.  Graham,  Deputy  Atty.  Gen., 
of  counsel),  for  respondent. 

James  McKeen,  for  intervening  respondents. 

PER  CURIAM.  Chapter  326  of  the  Laws  of  1906  requires  the 
trustees  of  the  company  to  nominate  candidates  for  every  vacancy 
at  least  five  months  before  the  election,  which  is  fixed  for  December 
18th,  and  file  a  statement  of  the  same  in  the  office  of  the  superintend- 
ent of  insurance,  at  its  home  office,  and  with  every  general  agency  of 
the  company,  and  requires  the  company,  two  months  prior  to  the  elec- 
tion, to  mail  to  each  policy  holder  a  statement  of  the  candidates  so 
nominated  by  it  and  by  any  policy  holders,  as  permitted  by  the  stat- 
ute. This  statement  of  nominations,  forms  of  proxies,  and  certain 
instructions,  with  a  stamped  envelope,  are  to  be  mailed  to  each  policy 
holder.  The  statute  provides  that  the  inclosures  so  mailed  shall  be 
approved  by  the  superintendent  of  insurance  before  being  mailed. 
This  does  not  recognize  any  authority  in  him  to  change  the  nomina- 
tions, or  authorize  him  to  make  any  different  statement  of  the  nominees 
than  the  ones  filed.  Chapter  354  of  the  Laws  of  1906  provides  that 
the  election  shall  be.  under  the  supervision  of  the  superintendent  of 
insurance.  This  does  not  purport  to  give  him  any  authority  to  change 
the  nominations  as  made.    There  is  no  provision  made  in  the  statute 
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for  changing  a  nomination  after  it  is  made,  except  in  case  of  the 
death  or  incapacity  of  a  nominee. 

In  Dental  Society  v.  Jacobs,  103  App.  Div.  86,  92  N.  Y.  Supp.  590, 
it  was  held  by  this  court  that  a  public  officer  cannot  by  mandamus  be 
compelled  to  change  a  record  in  his  office,  except  in  cases  where  it 
is  expressly  authorized  by  statute.  This  court  cannot,  therefore,  com- 
pel the  superintendent  of  insurance  to  change  the  record  of  nomina- 
tions filed  with  him.  Neither  can  it  require  the  company  to  send  a 
different  statement  of  nominations  to  the  policy  holders  than  that  re- 
quired by  the  statute. 

The  order  appealed  from  is  therefore,  affirmed,  with  costs. 


(50  Misc.  Rep.  133.) 

HALL  V.  HABTFORD. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1906.) 

SPBCIFIO    PEBFOBMAKCB— Co NTBACT— In  DEFI NrrENBSS. 

Plaintiff  claimed  the  ownership  of  an  entire  estate  by  reason  of  an 
alleged  contract  by  the  deceased  owner  to  leave  her  the  same,  and  de- 
fendant claimed  under  a  partnership  with  decedent  in  his  business.  The 
latter  signed  a  letter  authorizing  one  as  his  attorney  hi  fact  to  close  an 
arrangement  with  one  H.  In  connection  with  the  settlement  of  his  Interest 
in  the  estate  and  any  claim  against  any  property  claimed  to  be  a  part  of 
the  estate,  and  authorized  the  delivery  thereof  to  him  on  the  closing  of 
any  arrangement  The  person  to  whom  the  letter  was  addressed  made  an 
agreement  with  plaintiff,  who  it  was  oUiimed  was  represented  by  BU 
though  defendant  had  no  knowledge  of  it  at  the  time,  providing  that  each 
party  to  such  agreement,  with  the  assistance  of  the  other,  should  secure 
as  large  an  interest  in  the  estate  as  possible  and  divide  between  them  in 
proportions  named.  Held,  that  such  an  agreement  was  not  authorized  by 
the  letter,  and  the  evidence  showing  silence  as  to  plaintiff's  claim,  secrecy 
attending  the  execution  of  the  agreement,  its  production  only  after  a  long 
time,  and,  after  defendant  had  settled  his  claim  against  the  estate,  tending 
to  show  a  failure  to  disclose  to  defendant  the  material  facts  in  the  case, 
together  with  the  Indeflniteness  of  the  agreement  as  to  the  amount  at 
which  the  claims  might  be  settled'  specific  performance  of  the  agreement, 
which  would  result  in  turning  over  to  the  plaintiff  a  third  of  the  prop- 
erty, of  the  value  of  above  $850,000,  which  defendant  received  in  settle- 
ment of  his  claim,  would  not  be  decreed* 

Action  by  Helen  Potts  Hall  against  George  H.  Hartford  for  specific 
performance.    Judgment  for  defendant 
Hatch,  Keener  &  Clute  (Lewis  L.  Dalafield,  of  counsel),  for  plaintiff. 
Henry  WoUman  (Robert  H.  McCarter,  of  counsel),  for  defendant 

FITZGERALD,  J.  A  careful  consideration  of  the  extensive  rec- 
ord, of  the  many  lengthy  exhibits  in  this  action,  and  of  the  relations 
between  the  parties  which  they  disclose,  fully  convinces  me,  in  the 
light  of  the  authorities  upon  the  subject,  that  in  the  exercise  of  judicial 
discretion  a  specific  performance  of  the  contract  sued  upon  should 
not  be  enforced.  In  Winne  v.  Winne,  166  N.  Y.  263,  59  N.  E.  832, 
82  Am.  St.  Rep.  647,  the  rule  was  recently  reiterated  that  the  right  to 
the  specific  performance  of  a  contract  rests  in  judicial  discretion,  and 
may  be  granted  or  withheld  upon  a  consideration  of  all  the  drcimi- 
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Stances  and  in  the  exercise  of  a  sound  discretion  (citing  Seymour  v. 
Delancey,  6  Johns.  Ch.  222 ;  Margraf  v.  Muir,  67  N.  Y.  155 ;  Conger 
V.  N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  120  N.  Y.  29,  23  N.  E.  983;  Stokes 
V.  Stokes,  155  N.  Y.  690,  60  N.  E.  342),  and,  further,  that  where  it 
appesars,  for  any  reason,  that  the  enforcement  of  an  agreement  would 
be  unfair,  inequitable,  or  unjust,  the  remedy  should  be  denied;  that 
each  case  must  be  governed  by  its  own  facts  and  circumstances ;  and 
that,  unless  the  proof  discloses  a  situation  where  good  conscience  and 
natural  justice  require  the  enforcement  of  the  agreement,  such  relief 
should  not  be  awarded.  In  Stokes  v.  Stokes,  supra,  it  was  stated  that 
it  is  immaterial  whether  the  fact  that  the  contract  is  inequitable  arises 
from  the  provisions  of  the  contract,  or  from  any  external  facts  or  cir- 
cumstances which  affect  the  situation  and  relations  of  the  parties ;  for 
in  either  case  it  may  constitute  a  sufficient  ground  for  a  court  of  equity 
to  withhold  this  peculiar  relief  and  to  leave  the  parties  to  their  legal 
remedy.  Further  illustrations  of  this  rule  are  furnished  by  the  cases 
of  Clarke  v.  Rochester,  Lockport  &  Niagara  Falls  R.  R.  Co.,  18  Barb. 
350 ;  Peters  v.  Delaplaine,  49  N.  Y.  362 ;  Trustees  of  Columbia  Col- 
lege v.  Thacher,  87  N.  Y.  311,  317,  41  Am.  Rep.  365 ;  Murdfeldt  v. 
N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  102  N.  Y.  703,  7  N..  E.  404,  and  Day 
V.  Hunt,  112  N.  Y.  191,  196,  19  N.  E.  414.  And,  finally,  in  the  recent 
case  of  York  v.  Searles,  97  App.  Div.  331,  334,  90  N.  Y.  Supp.  37,  39, 
the  court  held: 

"The  doctrine  is  that  the  party  asking  the  aid  of  the  court  must  stand  in 
conscientions  relations  toward  his  adversary,  tliat  the  transaction  from  which 
his  claim  arises  must  be  fair  and  Just,  and  that  the  relief  itself  must  not 
be  harsh  and  oppressive  upon  the  defendant  By  virtue  of  this  principle  a 
specific  performance  will  always  be  refused  when  the  plaintiff  has  obtained 
the  agreement  by  sharp  and  unscrupulous  practices,  by  overreaching,  by  con- 
cealment of  important  facts,  even  though  not  actually  fraudulent,  by  trickery, 
by  taking  midue  advantage  of  his  position,  or  by  any  other  means  which  are 
unconscientious." 

It  is  unnecessary  to  review  all  of  the  facts  disclosed  by  the  record 
in  detail.  They  are  so  many,  varied,  and  unusual,  and  so  peculiar 
to  the  action  itself,  that  a  recital  thereof  would  consume  considerable 
space  and  time  and  would  be  of  little  service  in  the  application  of  the 
conclusion  reached  to  subsequent  similar  litigation.  It  is  sufficient 
to  state  and  emphasize  those  which  necessitate  the  application  to  the 
issues  herein  of  the  authorities  above  cited  and  which  require  the  ex- 
ercise of  the  court's  discretion  in  tbe  manner  above  stated.  The  ac- 
tion is  instituted  to  obtain  from  the  defendant  one-third  of  $700,000 
of  common  stock  and  one-third  of  $150,000  preferred  stock  of  the 
Great  Atlantic  &  Pacific  Tea  Company,  a  very  successful  foreign  cor- 
poration, under  an  alleged  contract  providing,  not  in  express  terms 
for  a  sale  or  assignment  of  said  stock,  but  that  the  parties  thereto 
should,  with  the  assistance  of  each  other  and  of  their  respective  attor- 
neys, unite  to  further  their  respective  claims  against  the  estate  of  G. 
F.  Gilman  to  the  best  advantage  possible,  and  divide  the  benefits  there- 
of by  the  payment  or  exchange  of  prescribed  portions  of  the  amounts 
ultimately  received  by  them  on  account  of  their  said  claims.  The 
parties  were  claimants  against  that  estate,  of  which  the  tea  business 


Digitized  by 


Google 


394  100  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

and  134  New  York  State  Reporter 

subsequently  incorporated  into  the  above-named  corporation  was  a 
large  and  valuable  part ;  the  plaintiff  substantially  claiming  the  owner- 
ship of  the  entire  estate  by  reason  of  an  alleged  contract  to  leave  her 
the  same  in  consideration  of  her  acting  as  a  daughter  of  said  Oilman, 
and  the  defendant  alleging  a  partnership  with  said  Oilman  in  said  busi- 
ness, to  the  great  development  and  success  of  which  the  defendant  had, 
indeed,  in  the  absence  of  said  Oilman,  devoted  a  lifetime  of  exclusive 
attention  and  industry.  The  defendant  received  the  amount  of  stock 
above  stated,  and  the  portion  thereof  which  the  plaintiff  seeks  is  that 
prescribed  by  the  alleged  contract.  The  contract  is  not  signed  by  the 
parties  themselves,  but  is  initialed  by  their  alleged  attorneys  or  agents ; 
the  alleged  authority  of  the  representatives  of  the  defendant  being 
sought  to  be  established  by  a  "power  of  attorney,"  in  the  shape  of  an 
undated  letter  or  certificate  signed  by  him,  and  addressed  to  that 
representative,  stating  that  he  can^  as  attorney  at  law  and  in  fact,  in 
connection  with  said  estate,  "close  an  arrangement  with  Edward  Sar- 
gent Hatch,  Esq.,  in  connection  with  the  settlement  of  my  interest  in 
the  estate  and  my  claim  against  any  property  that  may  be  or  may 
be  claimed  to  be  a  part  of  said  estate,"  and  authorizing  the  delivery 
"to  Mr.  Knox  [obviously  meaning  Mr.  Hatch,  the  alleged  attorney  of 
the  defendant]  on  the  closing  of  any  arrangement,  as  his  evidence  of 
your  authority."  Apart  from  the  inherent  informality  or  indefinite- 
ness  of  the  instrument  itself,  the  initial  obstacle  to  the  award  of  the 
relief  asked  by  the  plaintiff,  as,  indeed,  it  is  the  primary  contention  of 
the  defendant,  is  that  the  alleged  power  of  attorney,  considered  alone 
or  in  connection  with  the  surrounding  circumstances,  does  not  seem  to 
authorize  the  making  of  the  contract  here  sued  on.  The  nature  and 
extent  of  the  authority  created  and  conferred  by  it  should  be  ascer- 
tained from  the  instrument  itself.  Henry  v.  Lane,  128  Fed.  243,  62 
C.  C.  A.  625;  Pollock  v.  Cohen,  32  Ohio  St.  514.  As  it  created  a 
special  agency,  it  must  be  strictly  construed,  and  any  general  language 
contained  therein  must  be  limited  by  recitals  of  specific  purposes.  Mar- 
tin V.  Famsworth,  49  N.  Y.  655 ;  Rossiter  v.  Rossiter,  8  Wend.  495, 
24  Am.  Dec.  62;  Rice  v.  Tavernier,  8  Minn.  248  (Oil.  214),  83  Am. 
Dec.  778;  Nat.  Bank  v.  Norton,  1  Hill,  572;  Blum  v.  Robertson, 
24  Cal.  127 ;  Oeiger  v.  BoUes,  1  Thomp.  &  C.  129 ;  Lewis  v.  Duane, 
141  N.  Y.  302,  36  N.  E.  322;  Bush  v.  O'Brien,  164  N.  Y.  205,  58  N. 
E.  106;  Herriman  v.  Shoman,  24  Kan.  387,  36  Am.  Rep.  261;  and 
New  York  cases  cited. 

It  will  first  be  noticed  that  the  alleged  power  of  attorney  authorized 
the  closing  by  the  agents  or  attorney,  with  said  Hatch,  of  an  arrange- 
ment in  connection  with  the  settlement  of  Hartford's  interest  in  the 
estate  and  Hartford's  claim  against  any  property  that  may  be  or  may 
be  claimed  to  be  a  part  of  said  estate,  which  included  the  said  tea 
business.  Oilman  had  died  intestate.  The  legal  title  to  that  estate 
was  in  his  legal  representatives,  his  administrators.  They  were  the 
only  persons  who  could  take  possession  of  the  "estate,"  or  who  could 
claim  any  property  as  part  thereof.  The  plaintiff  here  claimed  the 
property,  not  as  heir  or  next  of  kin  of  said  Oilman,  but  in  hostility  to 
said  estate  and  its  representatives,  by  reason  of  an  alleged  contract  be- 
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tween  her  and  Gilman.  Any  arrangement  by  Hartford  or  his  agent 
in  connection  with  the  settlement  of  his  interest  in  the  estate  and  his 
claim  against  any  property  claimed  to  be  a  part  of  said  estate  could 
only  be  made  with  those  representatives.  And,  indeed,  the  defend- 
ant's authorization  to  his  life-long  friend  and  counselor  to  make  such 
an  arrangement  was,  under  the  attendant  circumstances,  very  natural 
and  reasonable;  for,  on  the  death  of  Gilman,  who  had  not  for  a 
score  of  years  even  visited  the  places  in  which  the  tea  business  was 
conducted,  Hartford,  who  during  that  period  had  personally  conducted 
and  developed  it,  found  himself  without  a  scrap  of  writing  to  support 
his  allegation  of  partnership  in  the  business  to  which  he  had  devoted 
his  life,  with  the  probable  result  that  he  would  be  summarily  excluded 
from  participation  in  that  business  and  its  value  and  profits,  unless 
he  could  close  an  arrangement  settling  his  interest  in  the  estate  and 
his  claim  against  any  property  that  might  be  or  might  be  claimed  to 
be  a  part  of  said  estate.  The  contract  here  sued  on  is  not  such  an 
arrangement  or  settlement.  It  was  an  agreement  or  union  of  the 
parties  and  their  attorneys  in  hostility  to  the  estate.  It  expressly  pro- 
vided that  each  with  the  assistance  of  the  other  and  their  attorney 
should  secure  as  large  an  interest  in  the  estate  and  its  property  as  pos- 
sible, the  defendant  in  the  tea  business  and  the  plaintiff  in  the  other 
property,  and  divide  the  same  in  the  proportions  prescribed.  It  did 
not,  as  it  could  not,  arrange  for  a  settlement  of  Hartford's  interest 
in  the  estate  or  of  his  claim  against  any  property  thereof ;  for  neither 
party  thereto  could  legally  speak  or  settle  for  said  estate,  the  plain- 
tiflF's  attorneys  expressly  admitting  that  he  had  no  such  power,  even 
as  between  the  alleged  parties  themselves  it  left  unsettled,  undeter- 
mined, and  unstated  Hartford's  interest  in  the  estate,  and  his  claim 
against  its  property,  for  it  was  silent  on  the  nature  and  extent  of 
his  interest  as  a  partner  in  the  tea  business,  contained  no  recital  of 
recognition  or  acquiescence  by  and  of  Mrs.  Hall  of  what  his  claim 
consisted  of  and  amounted  to,  and,  indeed,  it  imposed  no  restriction 
on  either  as  to  the  settlement  each  could  effect  with  the  estate  other 
than  the  very  indefinite  provisions  that  it  should  be  as  large  as  could 
be  secured,  with  the  assistance  of  the  other  and  of  the  respective  at- 
torneys, or  as  advantageously  as  possible  to  both. 

But  it  may  be  contended  that  the  insertion  of  Mr.  Hatch's  name 
in  the  power  of  attorney,  combined  with  the  defendant's  knowledge  of 
the  plaintiflf's  relations  with  Gilman  and  with  the  testimony  of  the  wit- 
ness Potts,  that  prior  to  the  defendant's  execution  thereof  he  saw 
Ac  defendant,  informed  him  of  the  plaintiff's  claim  to  the  entire  Gil- 
man estate,  including  the  tea  business,  stated  that  Mr.  Hatch  was 
her  attorney,  interviewed  the  defendant's  attorney,  and  was  instru- 
mental in  bringing  about  the  further  interviews  between  the  attorneys 
which  culminated  in  the  power  of  attorney  and  contract,  indicate 
dearly  that  the  defendant  in  executing  the  "power  of  attorney"  in- 
tended to  and  did  authorize  his  attorney  to  close  an  arrangement 
with  the  plaintiff's  attorney  with  respect  to  the  united  prosecution  and 
to  the  settlement  and  division  of  their  respective  claims  against  the 
estate.    On  the  other  hand,  it  may  be  answered  that,  under  the  au- 
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thority  of  Humphreys  v.  N.  Y.,  L.  E.  &  W.  K  R.  Co.,  121  N.  Y.  435, 
444,  24  N.  E.  695,  and  applying  the  well-established  rule  of  the  law  of 
agency,  where  the  principal  is  disclosed,  the  insertion  of  Mr.  Hatch's 
name  in  the  instrument,  without  any  designation  or  characterization  as 
agent,  attorney,  or  otherwise,  authorized  a  contract  to  which  Mr. 
Hatch  alone  would  be  a  party  and  which  he  alone  could  enforce.  But^ 
assuming  that,  apart  from  the  instrument  itself,  we  may  consider  the 
surrounding  circumstances  to  discover  the  intentions  of  the  defendant 
when  he  executed  the  alleged  "power  of  attorney,"  the  contention  of 
the  plaintiff  is  not  aided.  The  use  of  Mr.  Hatch's  name  would  be 
equally  consistent  with  the  belief  in  the  defendant's  mind  that  the 
former  represented  the  estate,  or  some  of  the  heirs  and  next  of  kin 
interested  therein.  Indeed,  such  belief  and  no  other  would  accord  with 
the  language  of  the  authorization  to  settle  Hartford's  interest  in  the 
estate,  and  his  claim  against  any  property  thereof,  and  the  existence 
of  such  belief  might  be  further  explained  by  the  indications  suggested 
by  the  testimony  that  at  some  time  Mr.  Hatch  was  in  negotiations  with 
certain  of  such  heirs  or  next  of  kin  to  represent  them  in  the  settlement 
of  the  estate  and  the  litigation  arising  therefrom.  Furthermore, 
there  are  improbabilities  in  the  testimony  of  the  witness  Potts,  con- 
cerning his  interviews  with  the  defendant  and  his  agent,  and  the  de- 
fendant's letter  introducing  his  attorney,  whom  he  Iwd  just  met,  that 
'  greatly  impair  its  accuracy  and  render  it  of  little  or  no  weight  in  the 
face  of  the  defendant's  positive  denial  of  any  claim  by  Potts  for  the 
plaintiff  at  said  interview  to  the  entire  tea  business,  which  alone  would 
occasion  any  negotiation  between  the  parties  herein,,  and  of  any  knowl- 
edge that  Mr.  Hatch  was  the  plaintiff's  attorney  until  after  the  execu- 
tion of  the  alleged  power  of  attorney  and  contract.  All  the  facts  and 
circumstances  disclosed  by  the  record  appeal  to  the  conscience  of  the 
court  to  refuse  a  decree  of  specific  performance  of  the  contract  here 
sued  on  with  a  quickening  and  compelling  force  which  cannot  be 
overcome,  and  lead  to  the  conclusion  that  if  there  was  not  an  inten- 
tional deception  of  the  defendant,  sustained  until  he  could  not  ordinari- 
ly overcome  its  results,  there  was  at  least  such  a  failure  to  disclose  to 
him  the  material  facts,  to  stand  in  conscientious  relations  toward  him 
for  that  period,  as  to  warrant  a  denial  of  the  relief  demanded.  His 
advanced  age ;  his  implicit  confidence  in  his  old  friend  and  counselor ; 
the  improbability  that  he  (whose  claim  as  a  partner  in  a  valuable  and 
extensive  business,  however  else  incapable  of  proof,  had  the  support 
of  a  lifetime  of  loyal  endeavor  and  activity  in  its  development)  would 
directly  or  indirectly,  in  consideration  of  assistance  from  the  plaintiff 
and  her  attorney  and  of  a  share  of  plaintiff's  claim,  execute  or  au- 
thorize the  execution  of  an  agreement  relinquishing  one-third  of  his 
claim  to  the  plaintiff,  the  nature  of  whose  claim  was  then  undetermin- 
ed and  unstated  by  herself  and  her  attorney;  the  informality  of  the 
"power  of  attorney,"  an  undated  letter,  unsealed,  unwitnessed,  un- 
acknowledged, with  no  mention  of  the  plaintiff  and  no  designation  of 
Mr.  Hatch  as  her  agent  or  attorney ;  the  indefiniteness  of  the  language 
used,  notwithstanding  the  magnitude  and  complexity  of  the  interests 
involved ;  obtaining  tfie  "power  of  attorney"  entirely  in  the  defendant's 
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"handwriting,  copied  "Chinese  fashion,"  including  patent  errors,  from 
the  drafts  submitted  to  him,  while  that  signed  by  the  plaintiff  was  type- 
written; the  fact  that  the  alleged  contract  was  so  hastily  prepared, 
■either,  as  was  first  testified  to,  before  the  "power  of  attorney,"  or,  ac- 
cording to  subsequent  testimony,  contemporaneously  therewith  or 
immediately  thereafter,  and  was  not  submitted  with  the  "power  of 
attorney"  to  the  defendant  for  inspection,  approval,  or  signature, 
although  his  office  was  very  accessible  (Craighead  v.  Peterson,  72  N. 
Y.  279,  28  Am.  Rep.  150)  ;  the  informality  of  the  contract  itself,  un- 
signed, unsealed,  unacknowledged,  so  far  as  the  instrument  itself  dis- 
closes, by  the  parties  themselves,  but  merely  initialed  by  their  alleged 
attorneys;  the  omission  of  the  defendant's  Christian  name,  with  the 
consequent  difficulty  of  indentifying  himself,  if  necessary,  as  a  party 
thereto ;  the  absence  of  formalities  entitling  it  to  be  recorded,  although 
it  might  affect  real  property  in  different  states ;  the  precaution  of  se- 
curing an  acknowledgment  of  the  duplicate  held  for  the  plaintiff,  with 
the  omission  of  similar  precaution  for  the  benefit  of  the  defendant, 
the  provisions  for  the  division  of  the  proceeds  of  their  respective  claims 
against  the  estate,  not  among  the  parties  themselves,  but  among  their 
alleged  attorneys  individually,  without  designation  of  their  representa- 
tive character;  the  failure  to  deliver  the  contract  to  the  alleged  prin- 
cipals, the  parties  to  this  action;  the  mysterious  attitude  of  secrecy 
adopted  toward  the  officer  requested  to  witness  its  execution;  the 
retention  and  custody  of  the  papers  by  the  defendant's  attorney  in 
his  son's  safe  deposit  vault,  with  directions  indorsed  on  the  envelope 
in  which  the  same  were  inclosed  as  to  their  disposition  by  the  son  in 
case  of  his  father's  death,  until  which  time  the  envelope  was  not  to  be 
opened,  all  without  the  knowledge  of  the  defendant  and  with  the 
evident  knowledge  of  the  plaintiff's  attorney;  the  failure,  during  the 
many  intervening  years,  to  bring  the  alleged  contract  to  the  knowledge 
or  notice  of  the  defendant  himself,  until  the  indefinite  reference  thereto 
in  the  letter  of  July  21,  1903,  before  which  time  the  defendant  had 
settled  with  the  Oilman  estate ;  the  omission  to  hold  a  frank,  straight- 
forward, personal  discussion  with  the  defendant  upon  his  denial  of  any 
liability  to  the  plaintiff  or  her  attorney,  and  the  delay  in  taking  formal 
action  until  immediately  after  the  death  of  the  defendant's  attorney; 
the  secrecy,  so  far  as  the  defendant  is  concerned,  which  uniformly  and 
consistently  characterized  the  negotiations  and  transactions  of  the 
alleged  agents  from  the  beginning  to  the  end,  with  the  single  exception 
of  the  submission  to  the  defendant  of  the  power  of  attorney  that  the 
same  might  be  "automatically"  copied  by  him — all  constitute  an  over- 
whelming array  of  circumstances  which,  in  the  absence  of  a  single 
word  of  explanation  or  justification  therefor,  necessitate  a  refusal  to 
enforce  an  alleged  contract  by  the  defendant  to  deliver  to  the  plain- 
tiff one-third  of  the  valuable  proceeds  of  his  life's  work  in  exchange 
for  one-half  of  a  claim  of  the  plaintiff,  of  the  nature  and  foundation 
of  which  she  and  her  attorney  were  then  ignorant,  which,  as  opportuni- 
ty seemed  to  be  offered,  she  used  as  the  basis  of  negotiation  with  other 
persons  claiming  an  interest  in  the  estate,  and  which  she  finally  settled 
for  a  sum  that,  compared  with  the  defendant's  interest,  was  very 
small 
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While  these  reasons  constitute  the  main  ground  upon  which  this 
decision  is  based,  yet,  in  view  of  the  doubt  as  to  performance  or  tender 
by  the  plaintiff,  there  may  be  some  force  in  the  objection  to  the  en- 
forcement of  the  specific  performance  of  the  contract,  because  of  the 
absence  of  mutuality,  because  of  the  unwillingness  or  inability  of  a 
court  of  equity  to  direct  such  performance  of  all  the  acts 
contracted  to  be  done  by  the  plaintiff  herself  and  by  her  attorney. 
Allegheny  Baseball  Club  v.  Bennett  (C.  C.)  14  Fed.  267;  Martin 
V.  Piatt,  6  N.  Y.  St.  Rep.  284;  Talbot  v.  Adams,  12  N.  Y.  Wkly.  Dig. 
410;  Ide  v.  Brown,  178  N.  Y.  26,  39,  70  N.  E.  101.  A  part  of  the 
consideration  for  the  defendant's  alleged  contract  was  the  assistance 
of  the  plaintiff  and  her  attorney  in  enabling  the  defendant  to  secure 
as  large  an  interest  in  the  tea  business  as  possible.  It  required  and 
called  for  the  exercise  of  the  knowledge,  skill,  and  judgment,  per- 
sonal and  peculiar,  not  only  to  the  plaintiff,  but  of  her  attorney, 
through  the  many  and  varied  successive  acts  in  the  courts  of  the  expect- 
ed litigations  or  negotiations  for  settlement,  which,  of  course,  a  court 
could  not  command  or  compel  them,  and  especially  the  attorneys,  to 
render.  As  stated  in  Bigler  v.  Baker,  40  Neb.  325,  68  N.  W.  1026, 
24  L.  R.  A.  266,  however,  the  true  rule  is  believed  to  be  that  want  of 
mutuality  in  such  case  is  not  a  valid  objection,  even  to  decree  specific 
performance,  where  the  moving  party  has  performed  all  of  the  con- 
ditions imposed  upon  him  and  brought  himself  clearly  within  the  terms 
of  the  agreement,  citing  "the  leading  case  in  this  country"  (Clason 
V.  Bailey,  14  Johns.  484),  and,  of  course,  tender  by  the  plaintiff  would 
be  waived  by  the  defendant's  repudiation  of  the  contract  or  refusal  to 
perform.  In  view  of  the  refusal  of  the  plaintiff  and  her  attorney  to 
aid  the  legal  representatives  of  the  estate  in  defeating  the  Smith  claim 
by  surrendering  to  them  the  documentary  evidence  destructive  thereof, 
and  because  of  a  default  in  her  action  against  Chapman  and  others  to 
recover  money  due  Oilman,  claimed  by  her  as  part  of  the  estate  to 
which  she  was  entitled,  which  she  has  not  yet  opened,  it  may  be  just- 
ly said  that,  in  those  respects  and  to  that  extent,  she  failed  to  so 
fulfill  her  part  of  the  contract  as  to  entitle  her  to  obtain  its  specific 
performance.  Jones  v.  Lynds,  7  Paige,  301;  Wheeler  v.  Wheeler 
(Sup.)  2  N.  Y.  Supp.  496;  Burling  v.  King,  66  Barb.  633;  Babcock 
V.  Emrich,  64  How.  Prac.  436;  Rushton  v.  Thompson  (C.  C.)  35 
Fed.  636.  As  previously  indicated  in  the  discussion  of  the  authority 
created  by  the  power  of  attorney  and  of  the  question  whether  the 
contract  was  executed  in  accordance  therewith,  the  alleged  agree- 
ment is  uncertain  and  indefinite  in  the  fact,  among  others,  that  it  im- 
posed no  restriction  on  either  party  as  to  the  settlement  he  or  she 
might  make  with  the  estate,  and  provided  for  no  consent  or  ratification 
of  any  kind  of  or  by  either  party  to  the  settlement  effected  by  the 
other.  And  courts  of  equity  will  not  decree  specific  performance  of  a 
contract  which  is  uncertain  or  indefinite.  To  authorize  such  it  must 
be  reasonably  certain  as  to  its  subject-matter,  its  stipulations,  its  pur- 
poses, its  parties,  and  the  circumstances  under  which  it  was  made 
(Stokes  V.  Stokes,  148  N.  Y.  716,  43  N.  E.  211 ;  Lighthouse  v.  Third 
Nat.  Bank,  162  N.  Y.  336,  66  N.  E.  738)  ;  where  specific  performance 
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of  a  contract  for  the  sale  of  a  chattel  was  refused  because  the  chattel  to 
be  delivered  on  the  contract  was  an  unascertained  and  unidentified  por- 
tion of  a  larger  quantity  (United  Press  v.  N.  Y.  Press  Co.,  164  N.  Y. 
406,  58  N.  E.  627,  63  L.  R.  A.  288)  ;  an  action  for  damages  for  breach 
of  contract,  where  the  contract  was  held  so  indefinite  by  reason  of  its 
failure  to  state  the  price  to  be  paid  by  the  defendant  as  to  preclude  a 
recovery  of  substantial  damages.  See,  also,  Ripsom  v.  Hart,  64  App. 
Div.  593,  72  N.  Y.  Supp.  791. 

The  views  already  expressed  render  unnecessary  a  determination 
of  the  defendant's  contention  that  the  alleged  contract  was  one  for 
the  sale  or  exchange  of  evidence,  and  was  therefore  illegal.  It  is  con- 
ceivable that  such  may  have  been  one  of  the  purposes  thereof,  since 
the  supply  of  such  evidence  would,  under  the  circumstances,  naturally 
be  one  of  the  most  effectual  ways  in  which  each  contracting  party 
could  be  of  assistance  to  the  claim  of  the  other ;  but  as  it  clearly  con- 
templates purposes  other  than  that,  such  as  the  assistance  of  the  at- 
torneys, its  terms  will  bear  a  construction  consistent  with  its  validity 
in  that  respect,  and  such  construction  should,  therefore,  be  given  it. 
Upon  the  authority,  however,  of  Winne  v.  Winne,  Stokes  v.  Stokes, 
and  York  v.  Searles,  supra,  specific  performance  must  be  refused. 

The  complaint  must  be  dismissed,  but  without  prejudice  to  an  acl  on 
at  law  for  damages.    Settle  decision  and  judgment  on  notice. 


(50  MIbc.  Rep.  144.) 

KRANK  et  ah  v.  CONTINENTAL  INS.  CO. 

(Supreme  Court,  Special  Term,  Saratoga  County.    March,  1906.) 

I NSUBANCB— Action  on  Pomot— Complaint. 

A  complaint  In  an  action  on  a  fire  Insurance  policy  alleged  that  the 
Insured  property  remained  in  the  dwelling  until  destroyed,  that  the 
damage  to  the  property  was  a  certain  sum,  and  that  plalntlfiF  saw  the 
damage  to  the  property  caused  by  the  fire.  Held  not  to  sufficiently  allege 
that  the  Insured  property  was  destroyed  or  injured  by  fire. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  28,  Cent.  Dig.  Insurance,  §§ 
1599,  1600.] 

Action  by  John  Krank  and  others  agfainst  the  Continental  Insurance 
Company.    Demurrer  to  complaint  sustained. 

R.  J.  Cooper,  for  plaintiffs. 
W.  W.  Wemple,  for  defendant 

SPENCER,  J.  This  action  is  brought  upon  an  ordinary  fire  in- 
surance policy.  In  order  to  recover  the  plaintiff  must  allege  and  prove 
that  the  insured  property  was  destroyed  or  injured  by  fire.  This  fact 
is  not  specifically  alleged,  but  the  court  is  asked  to  infer  the  same  from 
all  the  allegations  of  the  complaint. 

It  is  true  that,  when  parties  proceed  to  the  trial  of  an  issue  of  law  or 
fact  upon  an  uncertain  or  equivocal  pleading,  the  court  must  regard 
every  allegation  which  is  expressly,  impliedly,  or  argumentatively 
averred,  and  so  give  effect  to  every  fact  which  can,  by  reasonable  and 
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fair  intendment,  be  implied  from  the  entire  pleading.  Marie  v.  Gar- 
rison, 83  N.  Y.  14;  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263; 
Sage  V.  Culver,  147  N.  Y.  241,  41  N.  E.  613.  But  the  loose  applica- 
tion of  this  rule  in  practice  has  tended  to  reduce  the  science  of  plead- 
ing to  the  art  of  wording  an  allegation  so  indefinitely  that  as  many 
different  constructions  may  be  placed  upon  it  as  the  various  necessities 
of  the  pleader  demand.  As  recently  said  by  the  Court  of  Appeals,  it 
may  be  doubtful  if  it  has  not  set  a  positive  premium  on  bad  pleading. 
O'Connor  v.  Virginia  Passenger  &  Power  Co.,  184  N.  Y.  46-53,  76 
N.  E.  1082. 

In  drawing  an  inference  from  facts  alleged,  the  rule  is  that  the  facts 
constituting  the  basis  for  the  inference  must  be  clearly  and  unequiv- 
ocally alleged,  and  not  themselves  rest,  either  in  whole  or  in  part,  up- 
on inference.  Thus  an  allegation  so  indefinite  that  its  meaning  rests 
upon  inference,  or  so  equivocal  as  to  bear  two  or  more  constructions, 
may  not  be  employed  to  form  the  basis,  either  in  whole  or  in  part,  for 
another  inference.  One  inference  may  not  be  used  as  the  basis  for 
another.  Furthermore,  the  facts  constituting  the  foundations  of  the 
inference  must  reasonably  and  fairly  exclude  every  other  h3rpothesis 
except  the  fact  inferred.  The  present  complaint  fitly  illustrates  these 
rules.  The  only  allegation  that  the  property  was  in  the  building  at  the 
time  of  the  fire  is  in  these  words : 

"Said  insured  property  so  remained  in  the  said  dwelling  nntil  the  14th  day 
of  August,  1005,  at  which  time  a  fire  occurred  in  the  said  dwelling." 

Shall  we  infer  from  this  that  the  property  was  in  the  building  at 
the  time  of  the  fire,  or  shall  we  infer  that  it  remained  there  only  until 
the  time  of  the  fire?  Both  inferences  may  be  drawn  from  the  aver- 
ment. If  this  were  followed  by  an  allegation  that  the  property  was 
destroyed  or  injured  by  the  fire,  the  intention  would  be  made  apparent, 
but  the  complaint  contains  no  such  specific  allegation.  The  only  allega- 
tion in  that  respect  is  as  follows : 

**That  the  damage  and  loss  to  the  personal  property  of  the  plaintiff  in- 
sured by  the  said  insurance  policy  of  the  defendant  is  the  sum  of  $4Jd8.08." 

We  may  infer  from  this  that  the  property  was  in  fact  injured,  al- 
though there  is  no  specific  allegation  thereof;  but  we  may  not  infer 
that  such  injury  was  caused  by  fire,  as  the  averment  does  not  exclude 
the  hypothesis  of  injury  by  other  means.  But  it  is  contended  that 
another  allegation  supplies  this  element.    It  reads  as  follows : 

''In  the  forenoon  of  said  day  [August  16th,  two  days  after  the  fire]  said 
plaintiff  went  to  his  said  house  and  there  saw  the  damage  to  the  house  and 
contents  caused  by  the  fire." 

Here  again  we  may  infer  that  the  contents  of  the  house  were  dam- 
aged by  the  fire,  but  in  order  to  infer  that  the  insured  property  con- 
stituted a  part  of  said  contents,  we  must  rely  upon  the  inference  to 
that  eflfect;  for,  as  we  have  seen,  it  is  not  so  alleged.  Furthermore, 
the  complaint  alleges  that  other  property  of  a  similar  kind  was  in  the 
house. 
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As  the  complaint  does  not  allege  specifically  or  by  fair  intendment 
that  the  insured  property  was  destroyed  or  injured  by  fire,  the  demur- 
rer must  be  sustained,  but  with  the  usual  leave  to  plead  over  upon 
payment  of  costs. 

Ordered  accordingly. 


(51  Misc.  Rep.  4ia) 

SHEPHERD  T.  SHEPHERD. 

(Supreme  Oonrt,  Special  Term,  New  York  Comity.    Angnst,  1906.) 

1.  JuDOMENTs— Actions— Time. 

A  judgment  for  alimony  is  a  Judgment  for  a'sum  of  money  only,  within 
Ck)de  Civ.  Proc.  §  1913,  providing  that  an  action  on  a  Judgment  for  a  sum 
of  money  only  cannot  be  maintained  between  the  original  parties  unless 
10  years  has  elapsed  since  the  docketing  of  the  Judgment,  etc. 

2.  Attachmentv-Aotion  on  Judgmentv-Docket— Date— Judiciai*  Notice. 

Where  the  complaint  in  an  action  on  a  Judgment,  as  well  as  an  attach- 
ment affidavit,  alleged  that  the  Judgment  was  rendered  by  the  court  in 
which  the  attadunent  suit  was  brought,  and  wns  entered  on  the  12th  day  of 
December,  1895,  in  the  office  of  the  clerk  of  the  court,  the  attachment 
was  not  subject  to  a  motion  to  quash  because  it  was  not  alleged  that  the 
Judgment  had  been  docketed  more  than  10  years  before  suit  brought,  as 
required  by  Code  Civ.  Proc.  §  1913 ;  such  fact  appearing  from  the  records, 
of  which  the  court  would  take  Judicial  notice. 

8.  Same— Affidavit— Complaint. 

A  summons  and  affidavit  being  alone  sufficient  for  the  Issuance  of  an 
attachment,  as  provided  by  Code  Civ.  Proc.  §  636,  any  defect  in  the  com- 
plaint should  be  treated  as  harmless  for  the  purposes  of  the  attachment 

[Ed.  Note. — For  cases  in  point,  see  vol.  5,  Cent  Dig.  Attachment,  §  709.] 

4.  Same— Othbb  Remedies. 

Where  plaintiff  was  entitled  to  an  attachment  as  of  right,  the  avail- 
ability of  other  remedies  was  immaterial. 

[IBld.  Note. — For  cases  in  point,  see  vol.  6,  Cent  Dig.  Attachment,  §§ 
40-42.] 

Action  by  Annie  M.  Shepherd  against  Walter  S.  Shepherd.    On  mo- 
tion to  vacate  a  warrant  of  attachment.    Denied. 

Herman  Espen,  for  the  motion. 
Willoughby  B.  Dobbs,  opposed. 

GIEGERICH,  J.  The  attachment  sought  to  be  vacated  was  issued 
against  the  defendant  on  the  ground  of  his  nonresidence,  upon  a  claim 
based  upon  his  alleged  failure  to  pay  installments  of  alimony  as  award- 
ed in  a  final  judgment  of  divorce  in  favor  of  the  plaintiff.  The  motion 
to  vacate  is  made  on  the  papers  on  which  the  warrant  was  obtained ; 
the  chief  objection  advanced  being  that  the  action  is  brought  on  a 
money  judgment,  without  any  allegation  or  proof  that  10  years  have 
elapsed  since  the  docketing  of  the  judgment,  and  that  consequently 
no  cause  of  action  is  stated  or  proven  under  the  provisions  of  section 
1913  of  the  Code  of  Civil  Procedure.  That  the  judgment  is  one  for  a 
sum  of  money,  and  therefore  within  the  terms  of  section  1913,  is,  I 
think,  established  by  good  authority.  In  Miller  v.  Miller,  7  Hun,  208 
(citing  Code,  §  286,  now  section  1240  of  the  Code  of  Civil  Procedure), 
it  was  said  that  the  plaintiflf  in  such  an  action  might  issue  execution 
•    lOON.T.S.— 26 
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for  the  unpaid  installments  of  alimony  as  they  fell  due,  as  the  judg- 
ment was  one  for  the  payment  of  money.  Treating  the  action,  then, 
as  one  upon  a  judgment  for  a  sum  of  money,  the  question  is  whether 
there  is  sufficient  proof  that  10  years  have  elapsed  since  the  docketing 
of  the  judgment.  In  the  complaint,  as  well  as  in  the  affidavit,  it  is 
stated  that  the  judgment  was  rendered  by  this  court  and  was  entered 
on  the  12th  day  of  December,  1895,  in  the  office  of  the  clerk  of  the 
county  of  New  York,  who  is  the  clerk  of  this  court  in  this  county. 
There  is  no  statement  as  to  when  the  judgment  was  docketed.  The 
rule  that  courts  will  take  judicial  notice  of  their  own  records  in  prior 
proceedings  in  the  case  at  bar  applies  here.  The  rule  in  the  form  above 
stated  is  laid  down  in  17  Am.  &  Eng.  Enc.  of  L.  (2d  Ed.)  p.  925, 
supported  by  citations  from  various  states,  including  Farmers'  Loan 
&  Trust  Co.  v.  Hotel  Brunswick  Co.,  12  App.  Diy.  628,  42  N.  Y. 
.Supp.  693,  and  People  v.  Rice,  80  Hun,  437,  30  N.  Y.  Supp.  457. 

Where  the  action  is  upon  a  judgment  rendered  by  the  same  court, 
I  think  the  rule  ought  equally  to  apply,  because  the  proceedings  in  the 
action  resulting  in  the  original  judgment  are,  for  all  practical  pur- 
poses, proceedings  in  the  case  at  bar.  The  fact,  as  shown  by  the  rec- 
ords of  this  court  kept  by  its  clerk,  is  that  the  judgment  in  question 
was  docketed  on  the  19th  day  of  December,  1895.  The  summons  in 
this  action  is  dated  June  11,  1906,  more  than  10  years  after  the  docket- 
ing of  the  judgment,  and  therefore  the  case  falls  within  the  above-cited 
provision  of  section  1913  of  the  Code  of  Civil  Procedure,  which  re- 
quires the  lapse  of  10  years  after  the  docketing  of  the  judgment  before 
an  action  thereon  can  be  commenced.  On  behalf  of  the  defendant  it 
is  claimed  that  Underbill  v.  Phillips,  30  App.  Div.  238,  51  N.  Y.  Supp. 
801,  is  an  authority  in  support  of  the  motion  to  vacate.  In  that  case  an 
action  was  brought  in  the  Supreme  Court  upon  judgments  recovered 
in  a  County  Court;  the  allegation  being  that  the  plaintiff  "recovered 
the  judgments,"  which  were  "duly  given  by  said  court."  Furthermore, 
the  point  was  there  presented  not  as  one  of  proof,  but  as  one  of  plead- 
ing, the  defendant  having  demurred  to  the  complaint.  In  the  course 
of  the  opinion  the  court  said  (pages  239,  240,  of  30  App.  Div.,  page 
801  of  51  N.  Y,  Supp.)  : 

"The  plaintiff  contends  that  the  allegation  that  he  recovered  the  Judgments 
and  that  the  same  were  duly  given  constitutes  an  allegation  that  the  Judgments 
were  docketed  at  the  time  of  their  rendition,  on  the  ground  that  the  statute 
in  force  at  the  time  (8  Rev.  St.  [5th  Ed.]  p.  039,  pt.  3,  c.  6,  tit  4,  5  1^  re- 
quired the  cleric  to  docket  every  Judgment  when  rendered,  and  that  it  must  be 
inferred  that  the  clerk  properly  performed  such  duty.  The  difficulty  with  this 
contention  is  that  it  does  not  arise  at  this  stage  of  the  litigation.  The  com- 
plaint in  an  action  of  this  character  must  contain  allegations  to  bring  it 
within  the  provisions  of  section  1913,  above  cited.  If  it  had  been  alleged 
that  the  Judgment  was  duly  docketed  and  the  due  rendition  of  the  verdict  had 
been  proven  at  the  trial,  the  court,  within  the  authorities  cited  by  the  plain- 
tiff's counsel,  might  possibly  hold  at  the  trial  that  the  docketing  was  to  be  In- 
ferred from  the  proof  that  the  Judgment  was  rendered,  on  the  ground  that  it 
was  to  be  presumed  that  the  clerk  had  performed  the  duty  required  by  the 
statute ;  but  it  does  not  follow  that  the  converse  of  the  proposition  is  true,  and 
the  allegation  that  the  Judgment  was  recovereil  and  duly  given  is  not  a  sufflciait 
compliance  with  the  requirements  of  section  1918.  The  complaint  does  not 
contain  proper  all^ations.    It  should  allege  the  docketing  of  the  Judgment 
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more  than  ten  years  before  the  commencement  of  this  action,  or  that  the  conrt 
has  made  an  order  granting  the  plaintiff  leave  to  sne,  and  is  defective,  as  it 
contains  no  such  allegation." 

From  this  extract  it  is  manifest  that  the  court  did  not  pass,  nor 
attempt  to  pass,  upon  any  question  of  judicial  notice,  but  upon  the  ques- 
tion of  what  inference  could  be  drawn  from  the  presumption  of  per- 
formance of  official  duty.  Even  if  the  complaint  were  demurrable 
in  the  present  case,  and  if  it  were  necessary  as  a  matter  of  pleading 
to  allege  facts  of  which  the  court  will  take  judicial  notice,  which  seems 
not  to  be  the  rule  (see  12  Enc.  of  PL  &  Pr.  p.  1,  sub  nomine  Judicial 
Notice),  I  do  not  think  that  any  effect  in  the  complaint  ought  to  be 
deemed  a  ground  for  vacating  the  warrant  of  attachment.  The  validi- 
ty of  an  attachment  depends  upon  what  is  proven  by  affidavit,  not  on 
what  is  pleaded  in  the  complaint.  Code  Civ.  Proc.  §  636.  In  fact,  no 
pleading  is  necessary  in  order  to  obtain  the  attachment;  a  summons 
and  affidavit  alone  being  essential.  Code  Civ.  Proc.  §§  636,  638; 
Lee  V.  La  Compagnie  Universelle,  2  N.  Y.  St.  Rep.  612.  No  com- 
plaint being  necessary,  any  defect  in  the  complaint  ought  to  be  treated 
as  harmless  for  the  purposes  of  an  attachment.  Considering  the  point 
purely  as  a  matter  of  proof,  therefore,  I  think,  as  above  said,  that  the 
court  should  take  judicial  notice  of  its  own  records  in  the  proceedings 
which  resulted  in  the  judgment  now  sued  upon. 

The  attachment  is  also  objected  to  on  the  ground  that  the  plaintiff's 
remedy  is  either  to  issue  an  execution  for  the  amount  of  alimony  that 
may  be  due  or  to  bring  sequestration  proceedings  and  have  a  receiver 
appointed.  The  plaintiff's  attorney  claims  that  such  remedies,  as  well 
as  the  remedy  by  proceedings  for  contempt,  have  been  and  are  in- 
effectual, because  for  more  than  10  years  after  the  judgment  was 
docketed  the  defendant  had  no  property  in  this  state  that  could  be  se- 
questered, and  that  it  was  impossible  to  serve  him  with  orders  to  show- 
cause  on  motions  to  punish  for  contempt,  as  he  remained  out  of  the 
jurisdiction  of  the  court.  It  is  unnecessary  to  consider  whether  the 
plaintiff  had  or  has  any  other  remedy,  because  the  determination  of 
that  question  would  in  no  wise  affect  her  right  to  the  remedy  she  has 
elected  to  avail  herself  of  in  this  action.  In  Grevell  v.  Whiteman,  32 
Misc.  Rep.  2'>'9,  65  N.  Y.  Supp.  974,  certain  other  objections  (not 
raised  in  this  case)  to  the  issuance  of  an  attachment  in  an  action  against 
a  nonresident  husband  for  impaid  installments  of  alimony  are  consid- 
ered and  dismissed  as  having  no  validity. 

The  motion  to  vacate  is  denied,  with  $10  costs. 


(50  Misc.  Rep.  130.) 

EDELSTEIN  v.  HAYS  et  al. 

(Supreme  Ctourt,  Special  Term,  New   York   County.    March,   1906.) 

Religious  Societies— Poweb  to  Convey  Land— Leave  of  Court. 

Testatrix  devised  to  a  religions  corporation,  under  the  residuary  dause 
of  a  will,  lands  whicli  she  hnd  before  death  contracted  to  sell  and  convey. 
ffeldf  that  the  corporation  took  the  legal  title  to  such  lands  as  a  trustee 
for  the  vendee,  to  whom  it  was  bound  to  convoy  on  performance  by  the 
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yendee  of  the  contract,  without  leave  of  court,  though  under  liaws  1902, 
p.  503,  c.  208,  a  religious  corporation  is  not  authorized  to  sell  or  mortgage 
any  of  Its  real  estate  without  such  leave. 

Action  by  David  Edelstein  against  Elizabeth  A.  Hays  and  others 
for  specific  performance.    Judgment  for  defendants. 
Maurice  Rapp,  for  plaintiflf. 
Arrow,  Smith  &  Dunn,  for  defendant  Hays. 
Leon  Laski,  for  defendant  Sullivan. 

DAVIS,  J.  This  action  is  brought  to  obtain  specific  performance  of 
a  contract  for  the  sale  of  premises  205  East  118th  street,  New  York 
City.  The  contract  sought  to  be  enforced  was  made  on  April  12, 
1905,  between  Lucretia  A.  Tooker,  then  owner  of  the  premises  in 
question,  and  Samuel  M.  Hoflberg  and  Peyster  Bookstaver.  The  con- 
tract was  subsequently  assigned  by  the  vendees  to  the  plaintiflf.  Under 
this  contract,  title  was  to  be  taken  on  or  before  September  16,  1905; 
but  the  closing  was  duly  adjourned  to  October  6, 1905,  title  to  be  taken 
as  of  September  15,  1906.  But  before  the  date  of  closing,  and  on 
June  7,  1905,  the  vendor,  Lucretia  A.  Tooker,  died,  seised  of  the 
premises  in  question  and  leaving  a  will  dated  May  4,  1887.  The  will 
was  duly  proved  and  admitted  to  probate  in  the  county  of  New  York 
on  September  13,  1905 ;  and  letters  testamentary  were  duly  issued  to 
the  defendant  Elizabeth  A.  Hays,  as  sole  executrix,  her  coexecutor 
having  predeceased  the  testatrix.  Under  the  residuary  clause  in  this 
will,  the  premises  in  question  here  were  devised  in  general  terms  to 
the  defendant  corporation,  a  religious  corporation  organized  under 
the  laws  of  the  state  of  New  York. 

On  the  adjourned  day,  October  6, 1906,  at  the  time  and  place  agreed 
upon,  the  defendant  Elizabeth  A.  Hays,  as  executrix,  and  the  defend- 
ant corporation,  tendered  to  the  plaintiff  a  duly  executed  and  acknowl- 
edged bargain  and  sale  deed  of  the  premises  in  question,  containing 
a  covenant  against  grantor's  acts,  made  by  the  defendant  corporation 
to  the  plaintiff,  conveying  the  fee  of  said  premises  free  and  clear  of  all 
incumbrances,  except  as  stated  in  the  contract,  and  a  duly  executed  and 
acknowledged  quitclaim  deed  of  the  same  premises  by  said  Elizabeth 
A.  Hays,  as  executrix  of  the  last  will  and  testament  of  Lucretia  A. 
Tooker,  deceased,  to  the  plaintiff.  There  was  also  tendered  a  receipt 
for  the  balance  of  the  purchase  money,  duly  signed  by  said  executrix, 
and  a  certified  copy  of  a  resolution  of  the  board  of  trustees  of  said  de- 
fendant corporation,  approving  and  authorizing  said  sale  and  the  execu- 
tion and  delivery  of  said  deed  and  the  carrying  out  of  the  contract  On 
his  part  the  plaintiff  tendered  the  balance  of  the  purchase  money  and 
offered  to  execute  and  deliver  the  purchase-money  bond  and  mortgage, 
but  refused  to  accept  the  deeds  above  referred  to. 

The  chief  objection,  raised  by  the  plaintiff  at  the  closing  and  now 
relied  upon  by  him  as  a  basis  for  a  decree  in  his  favor,  is  that  the  de- 
fendant corporation,  being  a  religious  corporation,  cannot  sell  or  con- 
vey its  real  estaae  without  leave  of  this  court,  and  that  such  leave  had 
not  been  obtained.  There  are  other  objections  raised,  but  they  were  in 
effect  abandoned  at  the  trial,  as  being  technical,  rather  than  sub* 
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stantial.  I  refer 'to  the  objection  based  on  the  lack  of  power  of  the 
executrix  to  convey  because  the  will  contained  no  power  of  sale,  and 
the  objection  that  the  deed  tendered  by  the  defendant  corporation  was 
a  bargain  and  sale  deed,  and  not  a  warranty  deed.  The  real  ques- 
tion to  be  determined,  then,  is  whether  the  defendant  religious  corpora- 
tion had  power  to  convey  the  premises  in  question  without  first  ob- 
taining leave  of  this  court,  pursuant  to  section  11  of  the  religious  cor- 
poration law  (Laws  1902,  p.  563,  c.  208).    This  section  provides  that: 

•'A  religious  corporation  shall  not  sell  or  mortgage  any  of  its  real  property 
without  applying  for  and  obtaining  leave  of  the  court  therefor  pursuant  to  the 
provisions  of  the  CJode  of  Civil  Procedure." 

In  the  case  at  bar  the  defendant  corporation  had  not  sold  the  prop- 
erty, nor  did  it  propose  to  convey  its  own  property,  nor  was  it  en- 
titled to  the  proceeds,  and,  therefore,  could  make  no  application  of 
those  proceeds.  No  consideration  was  to  pass  to  it.  It  was 
a  mere  instrument  for  the  conveyance  of  the  title  to  the  equitable 
owner.  Madison  Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver 
Street,  46  N.  Y.  131.  I  think  the  statute  referred  to  applies  only  to 
a  case  where  the  corporation  is  disposing  of  or  mortgaging  its  own 
property  for  the  purpose  of  raising  money  for  some  proper  object  of 
the  religious  corporation. .  I  am  confirmed  in  this  view  by  reference  to 
the  Code  provisions  on  the  subject.  Section  3391  of  the  Code  requires 
that  the  petition  set  forth,  among  other  things,  a  "description  of  the 
real  property  to  be  sold,  *  *  *  "  that  the  intefests  of  the  corpora- 
tion will  be  promoted  by  the  sale,  etc.,  the  market  value  of  the  re- 
maining real  property  of  the  corporation  and  the  cash  value  of  its 
personal  assets,  and  the  total  amount  of  its  debts  and  liabilities,  and 
how  secured,  if  at  all,  and  the  application  proposed  to  be  made  of 
the  moneys  realized  from  such  sale,  etc.  All  these  requirements  show 
that  the  purpose  of  the  statute  was  to  have  the  court  determine  whether, 
in  view  of  the  financial  condition  of  the  corporation  and  the  proposed 
application  of  the  proceeds  of  the  proposed  sale,  it  is  advisable  and 
proper  to  permit  the  sale  of  property  owned  by  the  corporation. 

Under  the  peculiar  circumstances  of  this  case,  the  defendant  corpora- 
tion did  not  own  the  property  sought  to  be  conveyed.  It  merely  held 
the  legal  title  as  a  trustee  for  the  vendee.  It  was  bound  to  convey 
the  legal  title  to  the  vendee  named  in  the  contract,  and  the  proceeds  of 
the  sale  must  go  to  the  executrix  as  personal  property.  Thomson  v. 
Smith,  63  N.  Y.  301;  Potter  v.  ElHce,  48  N.  Y.  321,  323;  Williams 
v.  Haddock,  145  N.  Y.  145,  150.  39  N.  E.  825.  Under  the  circum- 
stances, I  conclude  that  the  plaintiff  should  have  accepted  the  deeds 
and  receipt  tendered,  without  insisting  upon  the  defendant  corporation 
first  .getting  leave  to  convey  from  this  court. 

Judgment  for  the  defendants  dismissing  the  complaint,  with  costs ; 
the  rights  of  the  parties  to  be  adjusted  on  closing  as  of  September  15, 
1905. 
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SAGER  V.  GONNERMANN. 

(Greene  Ck)imt7  Court    September,  1905.) 

1.  CowTRAOTS— Action  on— Pleading  Pebfobmance  by  Plaintiff. 

Under  the  express  provisions  of  Code  Civ.  Proc  §  533,  in  pleading?  tbe 
performance  of  a  condition  precedent  in  a  contract,  it  is  not  necessary  to 
state  tbe  facts  constituting  performance;  but  tbe  pleader  may  state 
generally  that  be  or  tbe  person  whom  he  represents  duly  performed  all 
tbe  conditions  on  bis  part. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent  Dig.  Contracts.  H 
1664-1669.] 

2.  Same—Constbuction— Conditions  Pbecedent. 

A  written  agreement  consisted  of  two  parts.  By  the  first  part  one  of 
the  parties  agreed  to  build  a  butter  factory  for  a  certain  sum,  the  build- 
ing to  be  erected  after  the  builder  should  have  procured  subscribers  rep- 
resenting a  certain  number  of  cows;  and  the  subscribers  to  the  second 
part  agreed  with  the  builder  and  with  each  other  that,  as  soon  as  sub- 
scribers representing  such  number  of  cows  were  obtained,  a  committee 
should  be  selected  and  a  loan  negotiated  sufficient  to  pay  for  the  build- 
ing. Eeldf  that  tbe  meaning  of  the  agreement  was  that  the  builder  should 
obtain  subscribers  financially  responsible  or  owning  cows  to  actually  rep- 
resent the  number  of  cows  called  for. 

8.  SuBSCBiPTioNS— Revocation. 

A  subscriber  to  the  agreement  was  entitled  to  withdraw  his  name  with- 
out liability  at  any  time  before  subscribers  to  the  required  amount  bad 
been  procured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45,  Cent  Dig.  Subscriptions,  H 
20,  22.] 

Appeal  from  Justice  Court. 

Action  by  Moses  M.  Sager,  as  treasurer  of  the  Lime  Street  Elgin 
Creamery  Company,  against  Edwin  N.  Gonnermann.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  judgment 
of  dismissal  rendered. 

This  action  was  brought  against  the  defendant  to  recover  assessments  un- 
der a  written  agreement  signed  by  the  defendant  and  others.  The  agreement 
consisted  of  two  parts,  called  "Exhibit  A"  and  "Exhibit  B."  Bumap  &  Burn- 
ap,  the  parties  of  the  first  part,  agreed  to  build  and  equip  a  butter  factory  un- 
der the  specifications  contained  in  Exhibit  A  for  $4,a^,  payable  in  cash  when 
the  building  was  completed.  The  building  was  to  be  erected  in  90  days  or 
thereabouts  after  subscribers  representing  200  cows  had  been  obtained  and  a 
location  granted.  The  subscribers  to  Exhibit  B  agreed  with  Burnap  &  Bumap 
and  with  each  other,  for  the  purpose  of  erecting  and  equipping  a  butter  factory, 
that  as  soon  as  subscribers  representing  200  cows  were  obtained  by  the  first 
parties  the  said  second  parties  would  select  from  their  number,  by  ballot  an 
executive  committee  of  three,  and  that  a  majority  of  said  committee  should 
have  full  power  to  act  for  each  of  them  until  the  completion  of  the  plant,  in 
accordance  with  the  specifications  contalaed  in  Exhibit  A,  and  that  the  acts 
of  said  committee  should  be  of  binding  force  and  effect  as  soon  as  subscribers 
representing  200  cows  were  obtained.  It  was  further  provided  that  the  said 
parties  of  tbe  first  part  should  procure  subscribers  representing  200  cows  with- 
in 90  days  from  the  date  of  the  agreement,  and  if  they  should  fail  so  to  do. 
the  said  parties  of  the  second  part  should  be  relieved  from  all  obligations 
and  liabilities  thereunder.  It  was  further  agreed  by  the  second  parties  that 
the  trustees  should  negotiate  a  loan  of  money  sufficient  in  amount  to  pay 
$4350  and  give  the  obligation  of  the  Dime  Street  Elgin  Creamery  Company 
for  the  money  so  borrowed.  Said  obligation  should  be  payable  in  five  equal 
annual  payments,  with  annual  interest,  and  for  the  purpose  of  meeting  the 
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annual  payment  of  principal  and  Interest,  that  the  trustees  should  make  an 
assessment  on  each  of  the  suhscrlhers  proportionate  to  the  number  of  cows 
subscribed  by  them,  the  amount  of  said  annual  assessment  to  be  deducted 
from  the  amount  due  each  subscriber  for  millc  Twenty-four  persons  sub- 
scribed said  agreement.  Opposite  the  names  of  the  subscribers  appear  num- 
bers aggregating  212.  After  the  defendant  had  signed  the  agreement,  and  be- 
fore subscribers  were  procured  representing  200  cows,  and  before  said  first 
parties  had  signed  said  agreement,  the  defendant  requested  the  parties  of  the 
first  part,  through  their  agent  who  had  procured  his  signature  to  the  agree- 
ment, to  take  his  name  from  tlie  list  of  subscribers.  The  parties  of  the  first 
part  neglected  and  refused  so  to  do,  and  thereafter  the  defendant  refused  to 
take  any  part  under  said  agreement,  and  insisted  that  there  was  no  liability 
on  his  part  by  reason  of  signing  the  same.  Several  assessments  were  made 
against  the  defendant,  for  what  was  claimed  to  be  his  proportionate  part  of 
the  expenses  of  running  the  butter  factory  and  of  interest  on  the  note  given 
for  the  erection  and  equipping  said  butter  factory.  This  action  was  brought 
to  recover  such  assessments. 

Osbom,  Bloodgood  &  Wilbur,  for  appellant. 

E.  A.  Gifford  (Cady  &  De  Lamater,  of  counsel),  for  respondent. 

TAIJLMADGE,  J.  In  order  to  create  a  liability  against  the  de- 
fendant, it  was  necessary  for  the  parties  of  the  first  part  to  procure 
subscribers  representing  200  cows  within  90  days  from  the  date  of 
the  agreement.  This  was  a  condition  precedent  to  liability  on  the 
part  of  a  subscriber,  and  it  was  necessary  for  the  plaintiff  to  prove, 
not  only  nonperformance  on  the  part  of  the  defendant,  but  a  full  per- 
formance on  the  part  of  the  parties  of  the  first  part  to  the  agreement. 
The  plaintiff  introduced  in  evidence  the  agreement  and  proved  that  it 
was  signed  by  the  parties  whose  names  appear  thereon,  and  that  the 
names  were  obtained  within  90  days  from  the  date  of  the  agreement. 
It  appears  from  the  testimony  that  three  of  such  subscribers  signed 
for  cows  aggregating  22,  but  it  does  not  appear  that  any  of  the  other 
subscribers  signed  or  wrote  opposite  their  names  any  numbers  repre- 
senting cows,  or  that  they  in  any  manner  consented  to  become  liable 
for  any  definite  number  of  cows.  The  only  light  on  the  subject  is 
that  Exhibit  B,  introduced  in  evidence,  contains  opposite  each  name 
certain  numbers  aggregating  212.  Who  put  the  numbers  on  the 
agreement,  or  when  such  numbers  were  written,  does  not  appear. 
This  does  not  prove  that  the  subscribers  represented  the  numbers  set 
opposite  their  respective  names. 

Again,  the  true  intent  and  meaning  of  the  agreement  was  that  the 
subscribers  who  were  to  represent  200  cows  should  be  responsible 
men,  men  financially  able  to  bear  their  just  proportion  of  the  burden  im- 
posed by  the  agreement.  They  must  furnish  the  number  of  cows  set 
opposite  their  names,  or  be  financially  able  to  pay  their  proportionate 
part  of  the  expenses  in  case  they  were  not  owners  of  cows.  In  other 
words,  if  they  did  not  own  the  cows,  they  must  represent  at  least  the 
equivalent  in  financial  responsibility,  so  that,  when  assessments  were 
made  upon  them  as  provided  by  the  agreement,  they  would  be  in  a 
condition  to  meet  and  liable  to  pay  such  assessments.  Any  other  con- 
struction to  the  agreement  would  be  manifestly  unfair  to  those  who 
were  financially  responsible.  The  signing  of  the  agreement  and  the 
performance  of  the  conditions  therein  contained  meant  the  building 
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and  equipping  of  a  creamery  at  an  expense  of  $4,350,  and  that  at  least 
200  cows  should  be  subscribed,  and  that  each  subscriber  should  pay 
in  proportion  to  the  number  of  cows  set  opposite  his  name,  and  Aat 
he  was  financially  able  to  do  so.  If  any  other  meaning  is  given  to 
such  an  agreement,  then  if  two  men  financially  responsible  subscribed 
their  names  and  set  opposite  thereto  20  cows  each,  and  the  other  sub- 
scribers, opposite  whose  names  appear  the  balance  of  the  cows  to 
make  up  the  200,  were  not  the  owners  of  any  cows  and  were  not 
responsible  financially,  the  two  would  be  obliged  to  bear  the  whole 
burden.  Such  a  construction  would  be  a  fraud  upon  their  rights. 
It  would  not  be  fair  to  hold  that  in  such  a  case  subscribers  represent- 
ing 200  cows  had  been  obtained,  because  it  would  not  result  in  an 
equal  burden  upon  the  subscribers. 

The  doctrine  as  to  the  interpretation  of  written  agreements  is  ele- 
mentary, and  is  bom  of  the  familiar  principle,  of  daily  application  in 
court  of  justice,  that  all  contracts  must  be  so  interpreted  as  to  carry 
out  the  intent  of  the  contracting  parties.  Smith  v.  Kerr,  108  N.  Y, 
37,  16  N.  E.  70,  2  Am.  St.  Rep.  362.  If  there  is  any  uncertainty  in 
the  meaning  of  this  agreement,  then  the  rule  laid  down  in  the  case  of 
Russell  et  al.  v.  AUerton,  108  N.  Y.  288,  16  N.  E.  391,  should  be  in- 
voked, that: 

"Where  there  Is  uncertainty  or  doubt  as  to  the  meaning  of  words  or  phrases 
used  in  a  contract,  in  seeking  for  the  intent  of  the  parties,  as  evidenced  by 
the  words  used,  the  fact  that  a  construction  contended  for  would  make  the 
contract  unreasonable  and  place  one  of  the  parties  entirely  at  the  mercy  of 
the  other  may  i>roperIy  be  taken  into  consideration." 

In  N.  Y.  Exchange  Co.  v.  De  Wolf,  31  N.  Y.  281,  Davies,  J.,  writ- 
ing the  opinion,  says : 

**The  essence  of  every  agreement  of  this  kind  Is  that  there  should  be  per- 
fect equality  among  the  subscribers  as  to  the  nature  and  extent  of  theif 
respective  liabilities  for  the  several  sums  subscribed  by  them  respectively." 

He  further  states  that,  if  any  subscriptions  were  obtained  on  differ- 
ent terms,  then  a  fraud  was  practiced  and  rendered  the  engagement 
of  the  subscribers  void. 

Every  party  to  such  an  agreement  has  the  right  to  insist  upon  the 
exercise  of  good  faith,  and,  when  any  other  interpretation  would 
mean  a  fraud  upon  the  rights  of  some,  the  courts  should  put  such  a 
construction  upon  the  language  as  to  compel  good  faith  and  protec- 
tion to  all  parties.  Dick,  the  agent  of  the  parties  of  the  first  part, 
understood  that  the  agreement  meant  that  the  subscribers  should  be 
responsible  men,  as  he  himself  testified  that  he  said  to  the  defendant 
that  he  expected  to  get  and  would  get  responsible  men  to  sign  the 
agreement.  Under  the  construction  which  I  have  given  to  the  agree- 
ment it  was  necessary  that  the  parties  of  the  first  part  obtain  sub- 
scribers financially  responsible,  or  owning  cows,  to  actually  represent 
the  200  cows  which  the  agreement  provided  for.  This  was  a  condi- 
tion precedent  to  any  liability  on  the  part  of  the  defendant,  and  it  was 
incumbent  on  the  plaintiff  to  prove  that  all  such  conditions  had  been 
fulfilled  on  the  part  of  the  parties  of  the  first  part  before  the  defend- 
ant could  be  made  liable. 
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In  pleading  the  performance  of  a  condition  precedent  in  a  contract, 
it  is  not  necessary  to  state  the  facts  constituting  performance;  but 
the  party  may  state,  generally,  that  he,  or  the  person  whom  he  repre- 
sents, duly  performed  all  the  conditions  on  his  part.  If  that  allegation 
is  controverted,  he  must,  on  the  trial,  establish  performance.  Code 
Civ.  Proc.  §  533.  The  defendant  by  his  answer  controverted  such 
performance,  and  the  plaintiff,  having  failed  to  prove  such  condition 
precedent,  is  not  entitled  to  recover.  It  does  not  appear  from  the 
testimony  that  those  who  signed  the  agreement  were  financially  re- 
sponsible or  the  owners  of  cows  aggregating  200,  or  that  they  even 
*  placed  opposite  their  names  the  numbers  of  cows  which  they  were  to 
represent,  excepting  in  three  instances.  This  rule  is  recognized  by 
the  courts  and  is  strictly  enforced.  Where  a  contract  is  upon  a  con- 
dition precedent  which  is  capable  of  being  performed,  a  strict  perform- 
ance must  be  shown  to  entitle  the  party  upon  whom  the  condition  is 
imposed  to  recover  thereon.  Oakley  v.  Morton,  11  N.  Y.-25,  62  Am. 
Dec.  49 ;  Bogardus  v.  N.  Y.  Life  Ins.  Co.,  101  N.  Y.  328,  4  N.  E. 
522;  Weeks  v.  O'Brien,  141  N.  Y.  199-202,  36  N.  E.  185. 

In  Presb)rterian  Church  v.  Cooper,  45  Hun,  463,  the  action  was 
based  upon  a  subscription.    The  court  say: 

"The  subscription  was  *upon  the  express  condition,  and  not  otherwise,  that 
the  sum  of  $45,000  in  the  aggregate  shall  be  subscribed  or  paid  in  for  the 
purpose  hereinafter  stated,  and  if,  within  one  year  from  the  date,  said  sum 
shall  not  be  subscribed  or  paid  in  for  that  purpose,  then  this  agreement  to  be 
null  and  of  no  effect.'  Held,  that  valid  subscriptions  or  actual  payments  to 
the  amount  of  $45,000  were  contemplated  as  the  condition  precedent  to  abso- 
lute liability." 

This  case  was  affirmed  in  112  N.  Y.  517,  20  N.  E.  352,  3  L.  R.  A. 
468,  8  Am.  St.  Rep.  767. 

The  plaintiff  not  only  failed  to  prove  performance  on  the  part  of 
the  parties  of  the  first  part,  but  the  testimony  shows  that  the  condi- 
tions precedent  to  the  liability  of  the  defendant  were  not  performed. 
It  appears  from  the  testimony  that  four  of  the  subscribers  to  the  agree- 
ment were  insolvent  and  were  not  the  owners  of  cows.  The  number 
of  cows  set  opposite  their  names  aggregated  36.  Two  of  the  names 
of  those  who  were  insolvent  were  upon  the  subscription  paper  at 
the  time  the  defendant  subscribed  the  same,  but  there  is  no  testimony 
showing  that  the  defendant  knew  of  the  financial  condition  or  insolven- 
cy of  these  two  subscribers.  I  am  of  the  opinion,  therefore,  that  he 
did  not  waive  the  provision  as  to  the  responsibility  of  subscribers  in 
reference  to  those  who  had  already  subscribed.  He  could  not  be 
charged  with  knowledge  from  the  mere  fact  that  he  signed  the  paper 
subsequent  to  their  signing  the  same.  After  he  signed  the  paper, 
Lacy  and  Van  Loan,  opposite  whose  names  were  15  cows,  sub- 
scribed their  names,  both  of  whom  were  insolvent,  which  left  the  num- 
ber of  solvent  subscribers,  representing  200  cows  still  below  the  req- 
uisite number.  The  agent  of  Burnap  &  Burnap  who  procured  the 
subscribers  represented  to  the  defendant  that  only  responsible  men 
would  be  obtained.  The  defendant  says  that  this  agent  stated  to 
him  that  only  men  owning  farms  were  to  be  taken.  Whichever  state- 
ment was  made,  it  is  apparent  that  the  agent  understood  that  the  agree- 
ment  meant   that   the   subscribers   must   be   financially   responsible. 
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or  he  was  attempting  to  deceive  the  defendant.  The  defendant 
had  the  right  to  believe  what  Dick  said  in  this  respect,  and  was  not 
required  to  verify  his  statement  by  reading  the  agreement  or  other- 
wise. Wilcox  V.  Amer.  Tel.  &  Tel.  Co.,  176  N.  Y.  116,  68  N.  E.  153, 
98  Am.  St.  Rep.  650.  Good  faith  should  be  exercised  and  called  for 
in  every  transaction,  and  in  a  paper  of  this  character  the  law  writes 
good  faith  for  the  protection  of  each  subscriber.  Industrial  &  Gener- 
al Trust  V.  Tod,  180  N.  Y.  215,  73  N.  E.  7. 

It  also  appears  from  the  testimony  that  the  defendant  rescinded  and 
withdrew  his  subscription  before  the  requisite  number  of  subscribers 
had  been  obtained  and  before  Burnap  &  Burnap  had  executed  the ' 
agreement  on  their  part  or  become  bound  by  it.  This  paper  was  in 
the  nature  of  a  proposition,  by  which  the  defendant  was  to  be  bound 
after  certain  conditions  had  been  performed,  and  unless  it  appeared 
that  at  the  time  the  subscription  was  obtained  the  defendant  said  or 
did  something  to  induce  the  parties  of  the  first  part  to  perform  serv- 
ices or  incur  expenses  at  his  request,  there  would  be  no  binding  force 
to  the  agreement  until  the  conditions  that  were  to  be  performed  by 
the  parties  of  the  first  part  were  fully  performed  and  tiie  agreement 
signed  by  said  first  parties.  Burnap  &  Burnap  took  upon  themselves 
the  whole  burden.  They  proposed  to  build  a  butter  factory,  after  sub- 
scribers representing  200  cows  had  been  obtained.  They  were  to  ob- 
tain the  subscribers,  who  were  not  to  be  bound  by  their  subscriptions 
unless  within  90  days  from  the  date  of  the  paper  subscribers  represent- 
ing at  least  200  cows  were  obtained.  There  was  no  mutual  promise 
or  obligation  in  the  scheme  of  creating  a  liability,  and  therefore  no 
binding  force  to  the  subscriptions  until  the  propositions  had  been  car- 
ried out  and  the  conditions  fulfilled.  There  was  no  promise  or  mutual 
obligation  at  the  inception  of  the  arrangement.  The  parties  were  not 
to  be  bound  until  the  happening  of  a  certain  event.  Burnap  &  Burnap 
could  proceed  with  the  matter  of  obtaining  subscriptions  until  sub- 
scribers representing  nearly  the  whole  number  were  obtained,  and 
incur  no  liability  to  the  subscribers,  or  be  obliged  to  perform  any  other 
act,  at  least,  until  the  balance  of  the  subscribers  were  obtained  and  the 
agreement  signed  by  them.  The  agreement,  during  the  time  of  pro- 
curing the  subscribers,  was  not  binding  as  it  was  based  upon  no  con- 
sideration. Burnap  &  Burnap  parted  with  nothing  at  the  request  of 
the  defendant  and  there  was  no  mutuality.  There  was  not  the  con- 
sideration which  mutual  promises  give  a  contract;  hence  this  paper 
can  be  treated  only  as  a  written  offer  or  proposition.  Quick  v. 
Wheeler,  78  N.  Y.  300.  The  subscriptions  of  several  furnished  no 
consideration  for  the  promise  of  any  one.  Twenty-Third  St  Bap. 
Ch.  V.  Cornell  et  al.,  117  N.  Y.  604,  23  N.  E.  177,  6  L.  R.  A.  807.  The 
doctrine  that  a  party  may  withdraw  a  proposition  to  enter  into  any 
obligation  or  relation  before  it  has  been  accepted  by  the  other  party 
is  decisive  upon  the  facts  here  presented.  Burt  v.  Farrar,  24  Barb. 
518 ;  Quick  v.  Wheeler,  78  N.  Y.  300 ;  Hamilton  v.  Patrick,  62  Hun, 
74,  16  N.  Y.  Supp.  578 ;  Twenty-Third  St.  Bap.  Ch.  v.  Cornell  et  al., 
117  N.  Y.  601,  23  N.  E.  177,  6  L.  R.  A.  807. 

There  is  no  direct  testimony  showing  that  names  of  subscribers  were 
obtained,  or  any  act  done  by  Burnap  &  Burnap  at  the  request  of  the 
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defendant;  and  as  the  mere  signing  of  a  subscription,  conditioned 
upon  the  securing  of  a  stated  amount,  does  not  constitute  an  express 
or  implied  request  that  the  party  to  be  benefited  by  the  subscription 
procure  other  subscribers,  the  rescission  by  the  defendant  was  com- 
plete and  effectual.     117  N.  Y.  601,  23  N.  E.  177,  6  L.  R.  A.  807. 

I  am  therefore  of  the  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover and  that  the  defendant  is  entitled  to  a  judgment  dismissing  the 
complaint  on  the  merits,  with  costs.     It  is  so  ordered. 


(50  Misc.  Rep.  122.) 

ROACH  V.  CURTIS  et  al. 

(Onondaga  Ck>iinty  Court    March,  1906.) 

!•  Judgment— Res  Judicata. 

Laws  1897,  p.  541,  c.  418,  §  116,  as  amended  by  Laws  1900,  p.  1624,  c. 
762,  provides  that  where  articles  are  sold  on  condition  that  the  title 
shall  remain  in  the  vendor,  and  are  retaken  for  default,  they  shall  be  re- 
tained for  30  days,  during  which  time  the  vendee  may  redeem  the  same, 
and  after  such  time  the  vendor  may  sell  the  property  at  public  auction, 
and  further  provides  that  unless  the  articles  are  so  sold  within  30  days 
after  the  expiration  of  snch  period  the  vendee  may  recover  of  the  vendor 
the  amount  paid  on  snch  articles  by  the  vendee  under  the  contract.  Held^ 
that  such  action  was  not  barred  because  such  retaking  was  accomplished 
by  an  action  by  the  vendor  to  recover  possession  in  which  the  vendee 
suffered  judgment  by  default. 

2.  Same— Conclusiveness. 

The  conclusiveness  of  a  judgment  is  not  affected  because  the  court 
was  mistaken  in  the  facts  or  drew  a  wrong  conclusion  of  law. 

[Ed.  Note. — For  eases  in  point,  see  vol.  30,  Cent  Dig.  Judgment,  { 
1171.] 

Appeal  from  Municipal  Court  of  Syracuse. 

Action  by  Ella  E.  Roach  against  William  H.  Curtis  and  Howard  K. 
Brown.     Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

Hopkins  &  Howlett,  for  appellants. 
White  &  Ryan,  for  respondent. 

ROSS,  J.  This  action  is  based  on  section  116  of  the  lien  law  (Laws 
1897,  p.  641,  c.  418),  which  reads  as  follows : 

"Whenever  articles  are  sold  upon  the  condition  that  the  title  thereto  shall 
remain  in  the  V-endor,  or  in  some  other  person  than  the  vendee,  until  the  pay- 
ment of  the  purchase  price,  or  until  the  occurrence  of  a  future  event  or  con- 
tingency, and  the  same  are  retaken  by  the  vendor,  or  his  successor  in  interest, 
they  shall  be  retained  for  a  period  of  thirty  days  from  the  time  of  such  re- 
taking and  during  such  period  the  vendee  or  his  successor  in  interest,  may 
comply  with  the  terms  of  such  contract,  and  thereupon  receive  such  property. 
After  the  expiration  of  such  period,  if  such  terms  are  not  complied  with,  the 
vendor,  or  his  successor  In  interest,  may  cause  such  articles  to  be  sold  at 
public  auction." 

By  chapter  762,  p.  1624,  of  the  Laws  of  1900,  section  116  was  ' 
amended  by  adding  thereto  the  following  provision: 

"Unless  such  articles  are  so  sold  within  thirty  days  after  the  expiration  of 
such  period,  the  vendee,  or  his  successor  in  interest,  may  recover  of  the  vendor 
the  amount  paid  on  such  articles  by  such  vendee,  or  his  successor  in  interest, 
under  the  contract  for  the  conditional  sale  thereof/' 
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On  January  23,  1903,  a  written  contract  was  entered  into  by  the 
defendant's  predecessors,  as  vendors,  and  the  plaintiff,  as  vendee,  by^ 
the  terms  of  which  certain  articles  of  personal  property  of  the  agreed 
price  of  $148  were  sold  and  delivered  to  the  vendee,  who  was  to  pay  the 
purchase  price  thereof  in  installments  of  $10  per  month.  The  title 
to  the  property  remained  in  the  vendor  until  paid  in  full,  and  the  vendee 
was  entitled  to  possession  until  default.  Under  this  contract  the  plain- 
tiff had  paid  the  sum  of  $94.  A  recovery  was  had  for  such  amount^ 
less  certain  counterclaims  pleaded  by  defendants  and  allowed,  being" 
the  amount  of  costs  recovered  by  defendants  against  plaintiff  in  the 
action  in  the  Supreme  Court  and  the  purchase  price  of  certain  chattels* 
not  found  by  the  sheriff. 

It  is  assumed  upon  this  appeal  that  the  defendants,  the  vendors,  did 
not  comply  with  the  provisions  of  the  law  in  question.  The  only  mat- 
ter which  I  consider  is  the  effect  of  a  judgment  recovered  by  the  de- 
fendants agafnst  the  plaintiff,  to  which  reference  is  now  made.  On 
January  10,  1905,  the  vendors  (the  defendants)  began  an  action  in  the 
Supreme  Court  against  the  vendee  (the  plaintiff)  to  recover  possession 
of  the  same  articles  described  in  the  aforesaid  bill  of  sale.  The  ven- 
dors (the  plaintiffs  in  that  action)  alleged  ownership  and  right  of 
possession.  The  vendee  (the  defendant  in  that  action)  allowed  judg- 
ment to  be  taken  against  her  by  default,  and  I  assume  that  such  a  judg- 
ment is  equally  conclusive  as  if  there  had  been  a  litigation  and  a  ver- 
dict. Freeman  on  Judgments,  §  330.  The  plaintiffs  in  that  action 
submitted  proofs  to  the  court,  findings  were  made,  and  a  judgment  was 
entered  wherein  it  was  adjudged  that  the  plaintiffs  therein  (the  de- 
fendants herein)  are  the  owners  of  the  personal  property  and  entitled 
to  the  immediate  possession  thereof^  and  the  usual  provision  in  judg- 
ments in  replevin  in  the  alternative  that  if  possession  cannot  be  had  the 
plaintiffs  were  entitled  to  judgment  for  the  value  thereof,  together 
with  $31.50  costs.  Subsequently  an  execution  was  issued  upon  said 
judgment,  and  such  articles  as  the  sheriff  was  able  to  find  were  delivered 
to  the  plaintiffs  (in  that  action). 

It  is  claimed  by  the  defendants,  appellants,  that  such  judgment  is 
conclusive  of  the  rights  of  the  parties,  and  that  such  judgment  is  incon- 
sistent and  at  variance  with  the  claim  made  by  the  plaintiff;  that  the 
adjudication  of  ownership  is  inconsistent  with  a  title  which  was  merely 
held  as  security  and  liable  to  be  defeated  by  the  payment  of  the  balance 
of  the  purchase  price;  that  the  defendant  in  the  first  action  should 
have  asserted  her  rights  and  had  a  judgment  in  accordance  therewith; 
that  there  was  no  retaking  within  the  meaning  of  the  statute,  but  an 
original  taking  by  the  sheriff  pursuant  to  a  valid  judgment;  that  the 
defendants  are  not  liable  for  any  acts  or  failure  to  act  in  relation  to  their 
own  property.  It  is  claimed  by  the  plaintiff,  respondent,  that  the  afore- 
said judgment  is  consistent  with  her  present  claim ;  that  at  the  time  it 
was  obtained  the  plaintiffs  (now  defendants)  were  the  owners  and 
were  by  reason  of  the  vendee's  default  entitled  to  possession ;  that  the 
plaintiffs'  present  cause  of  action  had  not  at  that  time  arisen,  and  could 
not  in  fact  arise  until  the  defendant  had  taken  possession  of  the  prop- 
erty and  failed  to  comply  with  the  provisions  of  the  acts  of  1897  and 
1900  herein  invoked. 
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A  judgment  is  conclusive  between  the  parties  as  to  matters  sub- 
stantially and  directly  decided.  It  was  stated  by  Mr.  Judge  Coleridge 
in  the  case  of  Queen  v.  Inhabitants  of  Hartington,  4  El.  &  Bl.  781, 
794: 

"Concludes,  not  merely  as  to  the  point  actually  decided,  but  as  to  a  matter 
^wbich  it  was  necessary  to  decide,  and  which  was  actually  decided,  as  the 
ground  work  of  the  decision  itself,  though  not  then  directly  the  point  at  issue." 

This  rule  has  been  somewhat  limited.  See  Res  Judicata  by  Hukm 
<:hand.  §  31 ;  Woodgate  v.  Fleet,  44  N.  Y.  1 ;  Staimard  v.  Hubbell,  123 
N.  Y.  620,  25  N.  E.  1084.  It  being  stated  by  Mr.  Judge  Andrews 
on  page  629  of  123  N.  Y.,  and  page  1087  of  26  N.  E. : 

"Only  material,  relevant,  and  necessary  facts  decided  in  a  former  action  are 
<3onclusiviely  determined  thereby." 

The  conclusiveness  of  a  judgment  is  not  affected  because  the  court 
was  mistaken  in  the  facts  or  drew  a  wrong  conclusion  of  law.  This 
may  occur  in  all  cases  of  estoppels,  but  the  ends  of  justice  and  equity 
-are  best  served  by  holding  strictly  to  the  rule.  See  Hartington  Case,  4 
EL  &  Bl.  792,  793.  Applying  the  foregoing  rule  in  the  Hartington 
-Case,  do  the  judgments  in  the  two  cases  between  these  parties  rest 
upon  the  same  foundations?  To  enable  the  plaintiff  to  recover  in 
this  case  she  had  to  establish :  First,  the  contract ;  second,  her  default ; 
third,  that  she  made  payments ;  fourth,  a  retaking  by  the  defendants  ; 
fifth,  the  violations  of  the  provisions  of  section  116  of  the  lien  law. 

None  of  these  elements  were  necessarily  established  by  the  judgment 
in  the  Supreme  Court.  But,  assuming  that  that  action  was  based 
upon  a  violation  on  the  part  of  the  plaintiff  of  the  contract,  that 
judgment  only  determined  the  existence  of  the  contract  and  her  de- 
fault ;  in  other  words,  two  elements  which  are  essential  to  her  recovery 
liere.  The  remaining  three  elements  essential  to  recovery,  namely, 
that  she  had  made  payments,  the  retaking  by  the  defendants,  and  the 
violation  of  the  provisions  of  the  lien  law,  were  not  necessarily  compre- 
"hended  in  the  judgment  in  the  Supreme  Court;  and,  in  fact,  the  last 
two  elements,  namely,  retaking  and  the  violation  of  the  provisions  of  the 
lien  law,  could  not  be  comprehended  in  that  judgment,  because  they  had 
not  arisen  and  could  not  arise  until  there  was  a  retaking.  The  parties 
started  with  their  rights  defined  under  the  contract  of  January,  1903. 
T*he  judgment  which  the  defendants-recovered  in  the  Supreme  Court  ac- 
tion could  have  been  obtained  by  reason  of  the  failure  of  the  plaintiff 
to  make  payment  pursuant  to  the  terms  of  the  contract.  In  other 
words,  there  is  no  affirmative  evidence  that  the  court  has  terminated 
the  right  the  vendee  had  to  redeem ;  and  it  seems  to  me  that  the  burden 
is  upon  the  defendants  in  this  action  to  show  that  the  issues  herein  were 
embraced  within  the  findings  of  the  court  in  the  previous  action. 
Lewis  V.  O.  N.  &  P.  Co.,  125  N.  Y.  341,  348,  26  N.  E.  301. 

The  purpose  of  the  provisions  of  the  Hen  law  under  consideration  is 
to  enable  a  delinquent  vendee  to  redeem,  notwithstanding  default; 
and  it  may  be  doubted  whether,  without  affirmative  action  upon  his 
part,  as  a  new  agreement,  he  can  be  deprived  of  such  right,  by  any  ac- 
tion of  the  courts  based  solely  upon  a  default.  If  so,  the  statute  can  be 
rendered  futile.  The  ordinary  canons  of  construction  require  a  liberal 
interpretation  of  a  statute  of  this  character,  a  construction  which  will 
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give  It  life  rather  than  one  which  will  cause  its  provisions  to  be 
meaningless.  "When  the  statute  uses  the  word  "retaken"  to  indicate  that 
the  vendor  has  required  possession  of  the  chattels  sold,  there  is  no  reason 
why  such  word  should  have  one  meaning  if  the  chattels  are  seized  by 
virtue  of  legal  process,  and  another  if  taken  without  the  aid  of  the 
courts.  The  protection  of  the  statute  is  based  upon  the  "retaking," 
not  upon  the  method  employed  to  obtain  possession. 

The  defendants'  claim  that  the  plaintiff  should  have  appeared  in 
the  replevin  action  and  asserted  her  rights,  apart  from  the  question 
of  power,  the  right  of  the  defendant  to  plead  and  prove  a  counterclaim 
in  an  action  to  recover  a  chattel  is  extremely  doubtful.  Replevin  is  a 
possessory  action  only,  and  in  the  nature  of  things  a  claim  for  money 
or  for  other  chattels  cannot  be  counter  to  the  plaintiff's  claim,  and  a 
court  of  equity  will  very  rarely  interfere  in  an  action  concerning  the 
right  to  possession  of  chattels.  Pomeroy's  Rights  and  Remedies,  § 
767.^  And,  even  in  the  rare  cases  in  which  an  equitable  defense  is  allow- 
ed, it  must  go  to  the  question  of  possession.  Those  cases  in  which  a 
judgment  in  favor  of  a  plaintiff  having  a  lien  is  limited  to  the  amount 
of  such  lien  do  not  present  a  counterclaim. 

Judgment  affirmed,  with  costs. 


(51  Mifla  Rep.  158.) 

In  re  HIGGINBOTHAM. 

(Surrogate's  CJourt,  Kings  County.    June  25,  1906.) 

EIxscxrroBS  and  Administratobs— Payments  to  Maintain  Real  Bstatb. 

Where  the  persons  who  are  next  of  kin  to  Intestate  are  also  her  heirs 
at  law,  and  it  is  manifestly  advantageous  that  property  descending  to  them 
as  heirs  sliould  be  maintained,  and  it  can  only  be  so  maintained  and  pre- 
served Intact  by  paying  therefor  from  the  funds  to  which  they  are  ai- 
titled  as  next  of  kin,  payments  so  made  by  the  administrator  will  be 
approved,  and  he  will  not  be  charged  therewith  on  his  accounting,  and 
compelled  to  resort  to  an  action  at  law  against  the  heirs  at  law. 

[Ed.  Note. — For  eases  in  point,  see  toI.  22,  Cent  Dig.  Executors  and 
Administrators,  H  437,  545.] 

In  the  matter  of  the  accounting  of  E.  Gaston  Higginbotham,  ad- 
ministrator of  Mary  V.  A.  Higginbotham,  deceased.    Decree  directed. 

Francis  B.  Mullin,  for  administrator. 

Wilson  &  Wallis,  for  objector  Halligan. 

Darwin  J.  Meserole,  for  objector  Hardie. 

Leonidas  Dennis,  for  the  Lawyers'  Surety  Company  of  New  York. 

CHURCH,  S.  Several  objections  were  made  to  the  account  herein 
by  each  of  the  next  of  kin.  Subsequent  to  the  hearing  herein,  how- 
ever, one  of  such  next  of  kin,  Mrs.  Carlotta  Hardie,  withdrew  her 
objections  to  the  account.  The  principal  objections  of  the  remaining 
next  of  kin,  Mrs.  Rita  S.  Halligan,  do  not  question  the  propriety  and 
amount  of  the  expenditures  for  which  the  administrator  seeks  credit, 
but  rely  upon  the  proposition  of  law  that  they  were  not  such  expendi- 
tures as  come  within  the  scope  of  an  administrator's  dealings  with 
the  estate.    Such  other  objections  as  are  filed  by  Mrs.  Halligan  are  in- 
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sufficient  in  my  judgment;  so  that  the  sole  question  to  be  determined 
is  whether  these  disputed  expenditures  are  such  as  the  administrator 
can  be  properly  credited  with.  For  the  purpose  of  thoroughly  ascer- 
taining the  conditions  surrounding  this  estate,  it  is  essential  that  a 
complete  statement  of  the  facts  should  be  spread  upon  the  record, 
so  that  the  court  may  fully  appreciate  the  circumstances  under  which 
the  administrator  took  charge  of  his  trust,  as  well  as  the  later  develop- 
ments. 

The  deceased,  Mary  V.  A.  Higginbotham,  was  the  mother  of  the 
administrator  herein  and  of  the  two  contestants,  Mrs.  Halligan  and 
Mrs.  Hardie ;  they  being  her  only  next  of  kin  and  heirs  at  law.  At  the 
time  of  the  death  of  the  deceased  Mrs.  Hardie  was  not  married,  and 
for  several  years  had  been  residing  with  her  mother  in  the  latter's 
home,  425  Halsey  street,  Brooklyn.  With  the  exception  of  furniture 
in  such  house  and  the  wearing  apparel  and  jewelry  of  the  deceased, 
and  with,  of  course,  the  exception  of  the  house  itself,  she  left  no  prop- 
erty except  an  interest  in  an  estate  which  has  been  for  the  convenience 
of  parties  referred  to  as  the  "Powers  estate."  As  Mrs.  Halligan  had  an 
establishment  of  her  own,  maintained  by  her  husband,  and  as  the 
administrator  also  had  a  home,  where  he  resided  with  his  wife  and 
children,  the  problem  that  confronted  them  as  next  of  kin  and  heirs 
at  law  of  the  deceased  was  as  to  the  making  of  arrangements  for  the 
proper  support  and  maintenance  of  their  sister,  Carlotta  Higginbotham. 
This  matter  was,  therefore,  the  subject  of  conversations  and  agree- 
ment between  these  children  of  the  deceased;  and  Judge  Higgin- 
botham suggested  that  the  sister,  Carlotta  Higginbotham,  should  be 
permitted  to  reside  at  426  Halsey  street,  and  also  to  take  the  furniture 
and  other  personal  effects  of  such  house  for  her  own  use,  and  that  he 
and  his  sister,  Mrs.  Halligan,  should  from  time  to  time  make  such  ex- 
penditures as  became  necessary  to  maintain  such  establishment.  In» 
fact,  he  went  further  than  merely  suggesting  that  his  sister  should  have 
permission  to  keep  the  house,  and  was  desirous  of  having  Mrs.  Halli- 
gan unite  with  him  in  a  deed  to  his  unmarried  sister  conveying  to  her 
tfie  entire  ownership  of  such  property.  Mrs.  Halligan  did  not  approve 
of  this  course,  but,  notwithstanding  her  refusal,  the  administrator  made 
and  executed  to  his  said  sister  Carlotta  a  deed  of  all  of  his  interest  in 
the  property  left  by  his  mother. 

Mrs.  Halligan  attempts  to  deny  this  proposition,  but  it  is  perfectly 
apparent  that  she  was  fully  aware  of  the  fact  that  her  mother  died 
leaving  no  personal  estate,  other  than  the  claim  to  an  interest  in  the 
Powers  estate,  and  that  if  her  sister  Carlotta  was  to  continue  to 
reside  at  the  Halsey  street  house  some  provision  would  have  to  be 
made  to  enable  her  to  meet  the  expenses  incident  thereto.  In  pur- 
suance of  such  understanding,  therefore,  the  administrator  herein 
from  time  to  time  gave  to  his  sister  Carlotta  such  sums  of  money  in 
cash  as  she  desired  for  her  personal  or  household  expenses,  and  in  ad- 
dition paid  interest,  taxes,  and  insurance  on  the  Halsey  street  property. 
These  expenditures  were  all  advanced  for  the  benefit  of  the  parties 
interested  out  of  his  personal  funds;  and  when  he  subsequently  re- 
ceived the  share  of  his  mother  from  the  Powers  estate  he  presents  his 
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accounts,  asking  that  he  be  given  credit  for  the  expenditures  thus 
made  and  that  they  be  treated  as  personal  advances  on  the  distributive 
shares  of  the  parties  hereto.  Mrs.  Halligan  objects  to  the  various 
items  in  Schedule  D  of  the  account,  which  were  made  in  maintaining 
such  real  estate,  on  the  ground  that  an  administrator  has  no  right  or 
is  under  no  obligation  to  expend  any  money  on  behalf  of  any  realty 
belonging  to  the  estate,  and  therefore  is  not  entitled  to  any  credit  for 
sums  so  expended. 

Viewed  abstractly,  the  correctness  of  the  foregoing  contention  as  a 
matter  of  law  stands  conceded.  But  there  are  exceptions  to  this  rule; 
and  where  the  persons  who  are  next  of  kin  are  also  the  heirs  at  law, 
and  where  it  is  manifestly  advantageous  that  property  descending  to 
them  as  heirs  at  law  should  be  maintained,  and  it  can  only  be  so  main- 
tained and  preserved  intact  by  paying  therefor  from  the  funds  to 
\\hich  they  are  entitled  as  next  of  kin,  then  such  payments  will  be 
approved,  and  the  administrator  will  not  be  charged  in  his  decree 
with  the  amount  thereof,  and  remitted  to  his  rights  in  a  court  of  law 
to  recover  such  funds  by  an  action  against  the  heirs  at  law.  In  this 
•case  it  is  perfectly  apparent  that  Mrs.  Halligan  knew  that  this  house 
had  to  be  maintained,  and  the  taxes,  interest,  insurance,  and  other 
items  in  connection  therewith  had  to  be  promptly  paid.  Her  evidence 
upon  this  point  is  evasive  and  unsatisfactory,  and  her  long  period  of 
silence  and  inaction  in  relation  to  this  property  can  only  be  explained 
upon  the  hypothesis  that  the  testimony  of  the  administrator  as  to  the 
agreement  between  him  and  his  sisters  was  the  correct  understanding 
of  the  transaction.  The  administrator  herein  is  a  lawyer  of  standing 
and  repute  in  the  community.  He  knew  perfectly  well,  therefore, 
that  unless  it  was  agreeable  to  the  parties  that  this  house  should  be  so 
maintained,  he  would  not  be  justified  in  expending  a  dollar  of  the 
.  personal  property  thereon,  and,  if  Mrs.  Halligan  had  intimated  she 
would  take  the  position  in  relation  thereto  which  she  has  taken  on  this 
accounting,  there  is  no  doubt  that  this  administrator  would  promptly 
have  instituted  partition  proceedings  to  have  such  house  disposed  of. 

Under  these  circumstances,  therefore,  the  arrangement  between  the 
parties  was  practically  a  direction  by  the  sisters  to  the  administrator 
to  maintain  such  house,  and  that  the  moneys  paid  in  so  doing  should  be 
regarded  as  a  payment  from  the  distributive  shares  in  the  estate  of  the 
deceased.  It  follows  as  a  consequence  that,  while  some  of  these  items 
are  not  placed  in  the  proper  schedule,  the  administrator  is  entitled, 
notwithstanding,  to  proper  credit  therefor,  and  that  the  net  balance 
remaining  in  his  hands  for  distribution  is  correct. 

Let  findings  and  decree  settling  his  accounts  in  accordance  with  this 
opinion  be  presented. 
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(50  Misc.  Rep.  190.) 

In  re  WYCKOPP  et  aL 

(Supreme  Ck>urt,  Special  Term,  Fulton  Oounty.    April,  1006.) 

1.  GUABDIAN  AWD  WABD— SaUE   OF  WA»D*S   LAND— REFEBENCE. 

Where  a  referee  is  appointed,  under  Ck>de  Ciy.  Proc.  §  2354,  on  an  ap- 
plication by  a  guardian  for  the  sale  of  infants'  real  estate,  his  report  is 
not  binding  on  the  court 

[Ed«  Note. — For  cases  in  point,  see  yoI.  25,  C^ent  Dig.  Guardian  and 
Ward,  §  347.] 

2.  Same. 

On  an  application  to  sell  the  real  estate  of  certain  Infants,  their  mother, 
who  was  the  administratrix  of  their  father's  estate  in  New  Jereiey,  testified 
that  he  left  $2,000,  which  was  inyested  in  a  mortgage,  in  addition  to  the 
real  estate,  that  she  had  received  $2,000  income  from  his  property  since 
his  death,  and  that  after  deductlug  expenses  and  her  dower  share  there 
remained  a  balance  of  $667.14  belonging  to  the  infants,  and  she  also  cred- 
ited herself  with  $1,800  for  their  support  for  five  years,  claiming  a  balance 
due  of  $632.86.  Held,  that  a  finding  by  the  referee  that  said  sum  was  a 
•▼alid  claim  and  should  be  paid  by  a  sale  of  the  property  will  not  be  con- 
firmed ;  the  court  being  without  Jurisdiction  to  adjudicate  a  claim  based  on 
her  dealings  as  administratrix  with  the  estate  of  her  husband  In  New 
Jersey. 

Application  for  the  sale  of  the  real  property  of  Gertrude  WyckofF 
and  Katherine  Wyckoff,  infants.    Application  granted. 

E.  D.  Howe,  for  petitioner. 

Frank  R.  Keeshan,  special  guardian,  for  infants. 

SPENCER,  J.  The  infants,  aged  nine  and  ten  years,  respectively, 
reside  with  their  mother  in  the  state  of  New  Jersey.  Their  deceased 
father  left  real  estate  in  the  cities  of  New  York  and  Brooklyn,  and 
also  a  summer  cottage  on  Lake  George,  in  Warren  county.  Their 
uncle,  C.  B.  Snyder,  a  resident  of  Columbia  county,  is  the  petitioner, 
and  asks  for  the  sale  of  the  last-mentioned  parcel  on  the  ground,  among 
other  things,  for  the  payment  of  their  debts.  The  only  debt  which  the 
infants  are  said  to  owe  is  a  claim  made  by  their  mother,  Mary  A. 
WyckofF,  for  their  support  since  the  death  of  their  father.  The  ap- 
plication, pursuant  to  section  2354  of  the  Code  of  Civil  Procedure,  was 
sent  to  a  referee  to  inquire  into  the  merits,  and  his  report  is  now  before 
the  court  for  confirmation.  He  finds,  among  other  things,  that  the  in- 
fants are  indebted  to  their  mother  in  the  sum  $633.86  for  maintenance 
and  support  for  the  last  five  years,  and  that  the  same  is  a  valid,  legal, 
and  equitable  claim,  and  should  be  paid  out  of  the  proceeds  of  the 
sale  of  the  property  described  in  the  petition. 

I  am  of  the  opinion  that  this  part  of  the  report  should  not  receive 
confirmation.  It  appears  from  the  testimony  upon  which  the  finding 
is  based  that  the  mother  is  the  administratrix  of  the  father's  estate  in 
the  state  of  New  Jersey ;  that,  in  addition  to  the  real  estate,  the  father 
left  $2,000  personal  property,  which  remains  invested  in  a  mortgage ; 
that  since  his  death  she  has  received  the  income  from  the  real  estate 
and  personal  property,  amounting  to  about  $2,000 ;  that,  after  deduct- 
ing expenses,  taxes,  and  one-third  part  as  her  dower  share,  there  re- 
mains a  balance  of  $667.14  belonging  to  the  infants.  She  credits  her- 
100  N.Y.S.— 27 
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self  With  the  sum  of  $1,300  for  their  support  and  claims  a  balance  ow- 
ing to  her  of  $632.86.  It  is  evident  from  the  testimony  that  the  mother 
has  employed  the  income  derived  from  the  real  and  personal  estate  in 
the  support  of  herself  and  children.  Upon  a  settlement  of  her  ac- 
counts as  administratrix  she  would  undoubtedly  be  allowed  a  reason- 
able credit  for  the  money  thus  expended  in  behalf  of  the  children.  But 
this  court,  in  these  proceedings,  has  no  jurisdiction  to  settle  her  ac- 
counts as  such  administratrix.  That  must  be  accomplished  in  the 
forum  of  her  residence  and  appointment.  Her  statement  of  receipts 
and  disbursements  made  to  the  referee  is  not  accompanied  by  any 
vouchers.  The  finding  of  the  referee  in  her  favor  rests  upon  her  un- 
supported statement,  expressed  in  the  most  general  terms  and  giving 
only  gross  amounts,  without  particulars.  The  accounts  of  an  admin- 
istrator or  executor  could  not  be  passed  in  this  manner  in  any  court  of 
which  I  have  knowledge. 

But  it  is  said  that  no  objection  is  made  by  the  guardian  against  the 
claim,  and  therefore  the  court  should  allow  it.  The  case  of  Wilkes 
V.  Rogers,  6  Johns.  566,  is  cited  as  an  authority  for  this  proposition. 
It  is  true  that  in  that  case  the  chancellor  refused  to  allow  the  mother's 
claim  for  the  support  oiE  her  infant  children,  although  not  excepted  to 
by  the  guardian,  and  such  decision  was  reversed  by  the  Court  of  Er- 
rors ;  that  court  holding  that,  when  the  chancellor  appointed  a  gUJ»rdian, 
his  full  duty  to  the  infant  was  performed,  and  that  he  could  not  set 
aside  a  report  not  excepted  to  by  the  guardian,  although  convinced  that 
it  was  not  just  to  the  infant,  the  court  remarking: 

"He  cannot  act  as  judge  and  guardian  at  one  and  the  same  time." 

I  cannot  think  this  rule  prevails  in  proceedings  under  our  statute  for 
the  sale  of  infants'  real  estate.  The  report  of  the  referee  is  not  bind- 
ing upon  the  court.  The  referee,  simply  returns  the  testimony  with 
his  opinion,  and  it  is  left  for  the  court  to  determine  whether  a  proper 
case  has  been  made  or  not.  Without,  therefore,  passing  upon  the  im- 
portant and  interesting  question  whether  a  claim  by  a  mother  for  the 
past  support  of  her  infant  children  may  constitute  a  debt  for  the  pay- 
ment of  which  their  real  estate  may  be  sold  under  the  provisions  of 
the  statute,  I  decline  to  confirm  that  part  of  this  report,  in  so  far  as 
it  allows  such  claim,  on  the  ground  that  the  court  has  no  jurisdiction 
to  adjudicate  a  claim  in  her  behalf,  based  in  whole  or  in  part  upon  her 
dealings  as  administratrix  with  the  estate  of  her  husband  in  a  foreign 
jurisdiction.  Manifestly  some  part  of  the  infants'  support  has  been 
met  by  funds  belonging  to  the  estate ;  and,  in  order  to  determine  what, 
if  anything,  is  owing  from  them  to  her,  it  is  necessary  to  adjudicate 
respecting  her  accounts  as  such  administratrix.  Such  an  adjudica- 
tion this  court  should  not  attempt,  fhe  failure  of  the  guardian  to 
resist  the  allowance  of  the  claim  might  excuse,  but  will  not  justify, 
the  court  in  making  such  a  determination.  The  motion,  therefore,  to 
confirm  such  parts  of  said  report  as  allow  the  aforesaid  claim,  either 
directly  or  indirectly,  is  denied. 

But,  as  it  sufficiently  appears  from  the  testimony  and  the  report  of 
the  referee  that  it  will  be  for  the  best  interests  of  the  infants  to  sell  the 
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property  described  in  the  petition,  for  the  reason  that  the  personal 
property  and  the  income  of  their  real  estate  is  insufficient  for  their  sup- 
port and  education,  an  order  may  be  made  confirming  the  report  of  the 
referee  in  these  respects  and  directing  the  guardian  to  contract  for  the 
sale  of  the  real  estate  in  accordance  with  the  terms  specified  in  said 
report,  the  proceeds  to  be  invested  for  the  benefit  of  the  infants  and  to 
be  used  for  their  maintenance  and  education  as  the  court  may  from 
time  to  time  direct. 
Ordered  accordingly. 


(50  Misc.  Rep.  212.) 

In  re  SLATTERY. 

(Supreme  CJonrt,  Special  Term,  New  York  County.    April  1906.) 

Elections— Opening  Ballot  Boxes— Contest. 

Petitioner  applied  for  an  order  to  open  certain  ballot  boxes  contain- 
ing the  ballots  cast  In  an  election  district  for  alderman,  on  an  allegation 
that  more  votes  were  cast  than  were  counted,  and  produced  an  affidavit  of 
an  allied  accountant  setting  forth  discrepancies.  On  Inspection  the 
discrepancies  were  shown  not  to  exist  except  In  a  single  case,  and  the 
ballot  clerk's  returns  agreed  with  the  statement  of  the  canvass,  except  In 
the  single  district  mentioned,  in  which  an  error  was  made  in  transcribing 
the  result,  in  that  there  was  a  statement  that  there  were  19  blank  ballots, 
when  as  a  matter  of  fact  there  were  but  3.  Held  that,  on  consent  by  the 
respondent  to  have  the  mistake  correcte<l,  the  application  will  be  denied. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18,  Cent.  Dig.  Elections,  |  306.] 

Application  of  Hubert  Slattery  for  an  order  that  certain  ballot  boxes 
in  the  Thirtieth  aldermanic  district  be  opened.     Motion  denied. 

Clarence  J.  Shearn,  for  the  motion.^ 

Charles  H.  Knox,  L.  Laflin  Kellogg,  John  T.  Dooling,  for  respond- 
ent McCall. 

John  J.  Delaney,  Corp.  Counsel,  and  Arthur  C.  Butts,  for  board  of 
of  elections  of  New  York. 

GREENBAUM,  J.  It  seems  to  me  an  entirely  superfluous  eflfort 
to  consider  the  legal  questions  argued  by  the  relator,  in  view  of  the 
fact  that,  from  the  papers  submitted  to  me  by  the  petitioner,  he  pre- 
sents a  case  devoid  of  any  merit.  The  petitioner  seeks  to  obtain  an  or- 
der to  open  certain  ballot  boxes,  containing  the  ballots  cast  at  the  elec- 
tion held  in  the  city  of  New  York  in  the  Thirtieth  aldermanic  district, 
and  to  permit  an  inspection  of  the  ballots  in  said  boxes  in  a  pending 
contest  between  the  petitioner  and  one  John  T.  McCall  before  the  com- 
mittee on  privileges  and  elections  of  the  board  of  aldermen  of  the  city 
of  New  York  for  the  seat  of  alderman  for  said  district.  The  peti- 
tioner alleges  as  a  ground  for  the  relief  asked  that: 

**The  sum  of  the  total  votes  cast  for  the  candidates  for  office  of  alderman, 
together  with  the  nnmber  of  ballots  not  wholly  blank  on  which  no  vote  was 
counted  for  that  office,  the  number  of  wholly  blank  and  the  total  number  of 
void  ballots,  and  the  votes  cast  if  any,  for  candidates  for  such  office  whose 
names  were  not  printed  upon  the  ballots,  did  not,  as  deponent  is  Informed  and 
believes,  equal  the  number  of  ballots  voted  in  said  election  districts ;  and 
there  was  In  each  of  said  districts  a  miscount  of  the  votes  for  said  office." 
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The  sources  of  the  petitioner's  belief  as  to  the  existence  of  the  al- 
leged variances  is  the  affidavit  of  one  George  L.  Wallace,  an  alleged 
expert  accountant,  whose  affidavit  is  annexed.  The  affidavit  of  Wal- 
lace stated  that  he  examined  the  original  tally  sheets  and  the  ballot 
clerks'  returns  of  the  ballots  voted  in  10  mentioned  election  districts, 
and  he  appends,  as  a  result  of  said  examination,  a  statement  showing 
the  totals  on  the  tally  sheets  and  ballot  clerics'  returns,  respectively, 
with  an  apparent  showing  of  discrepancies  in  each  of  said  districts. 
As  the  original  tally  sheets,  ballot  clerks'  returns,  and  original  return 
statements  of  canvass  have  been  submitted  to  me,  I  have  personally 
verified  the  figures  in  these  official  documents,  and  I  find  the  tabulation 
presented  by  said  Wallace  to  be  misleading  and  incorrect. 

The  respondent's  counsel  has  presented  an  affidavit  setting  forth 
figures  and  data  that  appear  to  coincide  with  the  original  returns,  from 
which  it  is  conclusively  shown  that,  with  the  exception  of  the  returns 
of  the  Ninth  district,  to  which  reference  will  presently  be  made,  there 
is  no  discrepancy  between  the  ballot  clerks'  returns  and  the  tally  sheets, 
where  the  latter  have  been  footed  up  as  required  by  law ;  and,  where 
not  so  footed,  the  totals  are  found  to  agree  by  simple  addition  with  the 
totals  on  the  ballot  clerks'  returns  and  the  statement  of  the  canvass. 
A  few  glaring  instances  of  the  absolute  unreliability  of  the  expert's 
tabulation  will  be  cited.  In  the  Fourth  election  district  he  gives  the 
total  of  the  ballot  clerks'  returns  as  338,  whereas  the  original  shows 
the  true  figure  to  be  388.  In  the  same  district  he  states  the  total  vote 
shown  by  the  tally  sheet  as  332,  whereas  the  original  shows  the  total 
number  of  ballots  accounted  for  as  388.  In  the  Sixth  district  he  gives 
a  total  of  364  on  the  tally  sheets,  instead  of  372,  which  corresponds 
with  the  ballot  clerks*  returns.  In  the  Eighteenth  district  he  states 
the  total  number  of  ballots  as  832,  instead  of  422,  the  total  also  shown 
by  the  ballot  clerks'  returns.  The  error  last  noted  is  so  manifestly 
reckless,  in  view  of  the  ballot  clerks'  statement  that  only  700  ballots 
were  sent  to  this  district,  that  it  is  unnecessary  specifically  to  refer  to 
the  other  districts. 

An  inspection  of  the  documents  discloses  a  peculiar  and  an  interest- 
ing condition  of  affairs  with  respect  to  many  tally  sheets,  which  would 
tend  to  show  the  unreliability  of  a  comparison  of  the  tally  sheets  and 
the  ballot  clerks'  returns.  The  tally  sheets,  being  the  first  or  orig^inal 
entries,  and  being  apparently  more  or  less  complicated  to  the  average 
poll  clerk  whose  duty  it  is  to  keep  them,  give  evidence  of  errors  cor- 
rected and  in  many  cases  a  failure  to  fill  out  the  spaces  provided  in  the 
forms,  to  wit,  the  total  number  of  ballots  not  wholly  blank,  the  number 
of  wholly  blank  ballots,  the  number  of  void  ballots,  and  the  total  num- 
ber of  ballots  accounted  for.  The  statements  of  canvass  prepared  by 
the  board  of  inspectors  under  the  election  law  (Laws  1896,  p.  961,  c. 
909,  §  110,  subd.  3)  appear,  in  the  cases  presented,  to  be  more  intel- 
ligently prepared;  and,  as  these  statements  are  by  law  presumptive 
evidence  of  the  result  of  the  canvass,  it  is  evident  that  a  comparison 
of  the  ballot  clerks'  returns  with  these  statements  is  a  safer  and  more- 
reliable  test  than  a  comparison  with  the  carelessly  prepared  tally  sheets 
Unless  the  tally  sheet  appears  upon  its  face  to  have  been  kept  in  the 
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manner  provided  by  law,  it  is  entitled  to  slight  consideration  as  evi- 
dence. 

But  It  clearly  appears  in  the  case,  upon  a  comparison  of  the  original 
tally  sheets,  ballot  clerks'  returns  and  statement  of  canvass,  that  the 
discrepancies  alleged  do  not  in  fact  exist.  In  the  Ninth  district  it  is 
conceded  that  the  inspectors  and  poll  clerks  made  a  mistake,  not  in 
counting  the  ballots,  but  in  transcribing  the  result,  and  that,  instead  of 
19  blank  ballots,  there  were  only  3.  The  mistake  was  discovered  after 
the  police  returns  had  been  made  out  and  sent  to  the  police  station ;  and, 
the  inspectors  fearing,  as  it  is  shown,  that  they  would  get  into  trouble 
if  they  then  corrected  the  returns,  they  permitted  the  error  to  remain. 
It  should  in  fairness  be  stated  that  the  chairman  of  the  board  of  in- 
spectors was  of  the  party  upon  whose  ticket  the  relator  was  a  candidate, 
and  that  the  mistake  was  promptly  communicated  to  the  headquarters 
of  that  party  to  which  relator  belonged.  The  respondent  consents  to 
have  the  returns  in  this  district  corrected  in  accordance  with  (he  testi- 
mony of  the  inspectors. 

In  view  of  this  concession,  of  the  altogether  unreliable  character  of 
the  petitioner's  proofs,  and  of  the  absence  of  any  extraneous  evidence 
of  the  incorrectness  of  the  returns,  the  application  must  be  denied* 

Application  denied. 


(50  Misc.  Rep.  189.) 

In  re  ADDERLEY  et  aL 

(Supreme  Court,  Special  Term,  Fulton  Oounty.    April,  1906.) 

INFARTB— Exchange  or  Pbopebtt. 

A  proceeding  to  obtain  authority,  under  CJode  Civ.  Proc.  S  2348,  relating 
to  the  sale  of  the  real  estate  of  Infants,  whereby  it  is  sought  to  exchange 
the  interests  of  the  infants  as  tenants  In  common  in  four  out  of  five 
separate  parcels  of  real  estate,  in  consideration  of  a  conveyance  by  the 
other  tenants  in  common  of  their  interest  in  the  other  parcel  to  the  in- 
fants, is  unauthorissed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27,  Cent.  Dig.  Infants,  SS  66,  67.] 

Application  for  the  sale  of  certain  realty  belonging  to  Eleanor  E. 
Adderley  and  others,  infants.    Application  denied. 

O'Brien  &  Short,  for  petitioner. 

Thomas  P.  Adderley,  special  guardian,  for  infants. 

SPENCER,  J.  This  proceeding,  as  its  title  imports,  is  an  applica- 
tion for  authority  to  sell  the  real  estate  of  infants  under  the  provisions 
of  section  2348  of  the  Code  of  Civil  Procedure.  It  appears  that  the 
infants  and  three  other  persons  are  tenants  in  common  of  five  separate 
parcels  of  real  estate,  and  it  is  intended  by  this  proceeding  to  effect  an 
exchange  of  the  interest  of  the  infants  in  four  of  the  parcels  to  the 
other  tenants,  in  consideration  that  such  other  tenants  convey  to  the 
infants  their  interests  in  the  one  parcel,  thereby  effecting  a  partial  parti- 
tion of  the  parcels  among  the  several  owners. 

No  doubt  such  an  exchange  of  interests  would  be  beneficial  to  all 
the  parties  and  avoid  the  expense  of  a  partition  action,  but  the  statute 
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by  its  terms  does  not  authorize  such  a  transaction.  This  court  has  no 
inherent  jurisdiction  over  the  real  estate  of  infants.  Its  authority  rests 
solely  upon  the  statute.  The  statute  must  be  strictly  construed.  In 
Moran  v.  James,  20  Misc.  Rep.  235,  45  N.  Y.  Supp.  537 ;  Id.,  21  App. 
Div.  183,  47  N.  Y.  Supp.  486,  an  exchange  of  property  was  held  to  be 
unauthorized  by  the  statute.  I  am  unable  to  distinguish  that  case  from 
the  present.  Certainly  the  reasons  there  given  for  the  holding  that  an 
exchange  of  property  is  invalid,  as  not  authorized  by  the  statute,  has 
equal  application  to  the  transaction  here  contemplated. 

The  application,  therefore,  is  denied.  The  petitioner,  if  so  advised, 
may  take  an  order  sending  the  proceedings  back  to  the  referee  for  a 
further  examination  and  hearing,  or  .enter  an  order  discontinuing  the 
proceedings.     Ordered  accordingly. 


In  re  LOWENQUTH'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  12,  1906.) 

1.  Appeal— Appeaiablb  Ordeb. 

An  order  overruling  objections  to  the  jurisdiction  of  the  court  is  not 
'  final,  and  does  not  involve  a  substantial  right,  jurisdiction  not  having  been 
exercised,  and  thei*efore  is  not  appealable. 

[Ed.  l<fote. — ^For  cases  In  point,  see  vol.  2,  Gent.  Dig.  Appeal  and  Error, 
8§64a] 

2.  Costs— Appeai/— Dismissal  on  Court's  Own  Motion. 

An  appeal  from  an  unappealable  order  will  be  dismissed,  without  costs ; 
the  question  of  its  appealability  not  having  been  raised  by  the  parties. 
[Ed.  Note. — For  cases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  §S  877-883.] 

Appeal  from  Surrogate's  Court,  Monroe  County. 

In  the  matter  of  the  estate  of  Clara  Loweng^th,  deceased.  From 
an  order  overruling  the  objections  of  Emil  J.  Lowenguth  and  another, 
administrators,  to  the  jurisdiction  of  the  court  to  hear  the  proofs  of 
the  petitioners,  Christopher  C.  Werner  and  another,  praying  that  the 
surrogate  fix  the  value  of  their  services  as  attorneys  rendered  to  the 
estate,  the  administrators  appeal.     Dismissed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Hugh  J.  O'Brien,  for  appellants. 

C.  C.  Werner,  for  respondents. 

NASH,  J.  The  order  is  not  appealable.  It  disallows  and  overrules 
the  objections  of  the  administrators  to  the  jurisdiction  of  the  court,  but 
is  not  final,  as  jurisdiction  has  not  been  exercised,  and  therefore  does 
not  involve  a  substantial  right.  Matter  of  Soule,  46  Hun,  661 ;  Mat- 
ter of  Phalen,  61  Hun,  208,  4  N.  Y.  Supp.  408 ;  Matter  of  Pearsall 
(Sup.)  4  N.  Y.  Supp.  365 ;  Matter  of  Burnett,  16  N.  Y.  St.  Rep.  116. 

Neither  party  having  raised  the  question  of  the  appealability  of  the 
order,  the  appeal  should  be  dismissed,  without  costs. 

Appeal  dismissed,  without  costs  to  either  party.    All  concur. 
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JOHNSTON  V.  LONG  ISLAND  INV.  &  IMP.  CO. 
(Supreme  Oourt,  Appellate  Diyision,  Second  Department.    July  24,  1906.) 

BPEonrio  Performance— Decbkb—Oonstbuotion. 

Where  a  decree  for  specific  performance  of  a  contract  to  convey  land 
provided  that,  in  case  the  defendant  failed  to  comply  with  the  terms  of 
the  decree  or  should  be  unable  to  convey  to  plaintiff  a  good  and  marketable 
title,  plaintiff  should  recover  money  damages,  etc.,  such  provision  was 
not  one  inserted  for  the  benefit  of  the  defendant,  which  It  would  be 
entitled  to  avail  Itself  of  at  its  election,  instead  of  making  specific  per- 
formance, but  was  a  provision  for  the  benefit  of  plaintiff. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44,  Gent  Dig.  Specific  Perform- 
ance, §§  401-406,  437.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  B.  Johnston  against  the  Long  Island  Investment 
&  Improvement  Company.  From  an  order  for  plaintiff,  defendant 
appeals.    Affirmed. 

See  82  N.  Y.  Supp.  961. 

Clause  4  of  the  judgment,  referred  to  in  the  memorandum  of  the 
justice  at  Special  Term,  is  as  follows: 

"In  case  the  defendant  shall  fail  to  comply  with  the  terms  of  this  decree, 
or  shall  be  unable  to  convey  to  the  plaintiff  a  good  and  marketable  title,  the 
plaintiff  shall  recover  from  the  defendant,  and  have  judgment  for,  the  sum 
of  $2,064.14,  with  Interest  from  August  8,  1002,  at  5  per  cent,  the  amount  of 
money  paid  by  him  on  the  contract  of  sale  set  forth  in  the  complaint,  less 
$100  per  month  (the  rental  of  said  premises  since  Aygust  8,  1902),  with  in- 
terest at  such  rate  on  the  various  months*  rent  as  they  become  due." 

The  following  is  the  opinion  of  the  court  below : 

The  Judgment  awards  specific  performance  to  plaintiff,  and  directed  com- 
pliance by  the  defendant,  as  clearly  appears  by  clauses  1  and  2  thereof.  Clause 
4  of  the  judgment  is  not  an  alternative  provision  inserted  for  the  benefit  of 
the  defendant,  and  which  it  is  at  liberty  to  avail  itself  of  at  its  election, 
instead  of  making  specific  performance.  It  was  intended  to  gfve,  and  does 
give,  the  plaintiff  the  right  to  avail  himself  of  its  terms,  should  he  so  elect,  for 
the  causes  therein  specified.  Plaintiff  has  insisted  upon  specific  performance, 
and  is  ready  and  willing  to  perform  on  his  part  Defendant  appealed  to  the 
Appellate  Division,  and  thereupon  deposited  a  deed  in  form  as  required  by 
the  judgment  After  affirmance  there  he  has  appealed  to  the  Court  of  Appeals, 
and  the  latter  appeal  is  pending  and  undetermined.  The  practical  interpre- 
tation of  its  obligations,  in  the  event  of  an  ultimate  determination  affirming 
the  judgment  thus  made,  should  not  be  disturbed. 

Motion  denied,  with  $10  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS. 
HOOKER,  and  MILLER,  JJ. 
A.  G.  N.  Vermilya,  for  appellant. 
Dana  &  Clarkson,  for  respondent. 

PER  CURIAM.  Order  affirmed,  on  memorandum  of  GARRET- 
SON,  J.,  at  Special  Term,  with  $10  costs  and  disbursements. 
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rBELLINGER  v.  GER&lcVN  INS.  00.  OF  FREEPORT. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    June  15,  1906.) 

!•  Limitation  of  Aotions—New  Actions— Coumsroement^Timb. 

Code  Ciy.  Proc  |  405  provides  that,  where  an  action  is  terminated  by  a 
Judgm^it  entered  on  a  decision  of  the  Appellate  Division  which  reversed 
a  Judgment  of  the  lower  court  without  awarding  a  new  trial,  if  such  ac- 
tion was  commenced  within  the  time  limited  therefor,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause  after  the  expiration  of  the 
time  so  limited  and  with  a  year  after  such  reversal  or  termination.  It 
also  declares  that  If  the  prior  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute,  or  a  final  judgment  on  the  merits,  such  new  action 
may  be  commenced  on  the  same  conditions.  Held,  that  where  plaintiff 
in  former  actions  against  the  same  defendants  for  the  same  cause  re- 
covered a  judgment,  which  was  reversed  and  new  trials  were  ordered  by 
the  appellate  court,  the  actions  were  not  temilnated  in  any  of  the  modes 
referred  to  in  such  section,  and  hence  plaintiff  was  entitled  to  maintain 
new  actions  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  vol.  33,  CJent  Dig.  Limitation  of 
Action^,  §S  553^65.] 

2.  Same— Statxttbs— Application. 

The  right  of  the  plaintiff  to  commence  a  new  action  after  the  time 
limited  has  expired  in  case  an  action  was  commenced  within  the  time 
and  was  terminated  in  a  manner  other  than  by  the  reversal  of  a  judg- 
ment on  appeal  to  the  Appellate  Division  without  awarding  a  new  trial,  by 
voluntary  discontinuance,  dismissal  of  the  complaint  for  neglect  to  prose- 
cute, or  a  final  judgment  on  the  merits,  as  authorized  by  Code  Civ.  Proc.  | 
405,  was  not  abrogated  by  section  414,  declaring  that  the  provisions  of  the 
chapter  apply  and  constitute  the  only  rules  of  limitation  applicable  to  a 
civil  action,  except  in  specified  cases,  as  section  414  deals  only  with  those 
portions  of  the  title  which  relate  to  and  prescribe  rules  of  limitation* 

8.  Insurance— Special  Limitations. 

A  provision  in  a  standard  fire  policy  that  no  suit  or  action  should  be 
maintainable  thereon  unless  commenced  within  12  months  next  after  the 
fire,  which  provision  was  specially  authorized  by  Laws  1886,  p.  721.  c. 
488,  SS  2,  3,  and  Laws  1882.  p.  1980,  a  690,  $  121,  prescribing  a  standard 
form  of  policy  and  forbidding  the  issuance  of  any  other,  constituted  a 
limitation  "specially  prescribed  by  law,"  and  not  by  a  contract  between 
the  parties,  within  Code  Civ.  Proc.  $  414.  declaring  that  the  provisions 
of  the  chapter  shall  constitute  the  only  rules  of  limitation  applicable  to 
a  civil  action  or  special  proceeding,  except  in  the  case  where  a  diff^^ent 
limitation  is  specially  prescribed  by  law  or  a  shorter  limitation  is  pre- 
scribed by  the  written  contract  of  the  parties. 

[Ed*  Note. — ^For  cases  in  point,  see  voL  28»  Cent  Dig.  Insurancet.K 
1541,  1544r-1546.] 

4.  Same— New  Action. 

Code  Civ.  Proc.  §  405,  providing  that  if  an  action  Is  commenced  within 
the  time  limited  therefor,  and  the  same  is  terminated  except  for  certain 
reasons,  a  new  action  for  the  same  cause  after  the  expiration  of  the  time 
so  limited  may  be  begun  within  one  year  after  such  termination,  applies 
to  a  special  limitation  of  actions  on  a  standard  fire  insurance  policy,  de- 
claring that  no  suit  shall  be  brought  thereon  unless  commenced  within 
12  months  next  after  the  fire,  as  authorized  by  Laws  1886»  p.  721,  & 
488,  §S  2,  3,  and  Laws  1892,  p.  1980,  c.  690,  §  121. 

5.  Same— Appraisal— Award— Actions— Issues  and  Proofs. 

Where,  in  an  action  on  a  fire  policy,  it  appeared  that  there  had  been 
an  appraisal,  and  plaintiff  attacked  the  awards  for  fraud,  but  failed  to 
establish  the  fraud  alie^^ed,  he  was  nevertheless  entitled  to  a  judgment  for 
the  amount  of  the  awards,  without  costs. 
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Appeal  from  Special  Term,  Orange  County. 

Action  by  Charles  H.  Bellinger  against  the  German  Insurance  Com- 
pany of  Freeport.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Mr.  Justice  Burr  at  Special  Term 
in  the  cases  of  3ie  plaintiff  against  said  defendant,  against  the  Thurin- 
g"ia  Insurance  Company  of  Erfurt,  Germany,  and  against  the  Nassau 
Fire  Insurance  Company  of  Brooklyn,  on  which  such  affirmance  is 
based: 

These  actions  are  brought  for  the  ''same  caase"  as  the  pFevious  actions  by 
the  plaintiff  against  the  same  defendants,  within  the  meaning  of  the  pro- 
Tislons  of  the  statute.  Code  Civ.  Proc.  $  405.  The  transaction  which  is 
at  the  foundation  of  both  actions  is  the  same,  namely,  a  contract  of  insurance 
between  the  parties  and  damage  to  the  plaintiff,  for  which  the  defendants 
are  liable  within  the  terms  of  the  contract  Titus  v.  Poole,  145  N.  Y.  414, 
423,  40  N.  E.  228.  The  present  actions  are  properly  brought  under  the  pro- 
visions of  the  section  above  referred  to.  That  section  provides  that  where 
an  action  is  terminated  by  a  Judgment  entered  upon  a  decision  of  the  Appellate 
Division,  which  reversed  a  judgment  of  the  lower  court  without  awarding  a 
new  trial,  if  such  action  was  commenced  within  the  time  limited  therefor,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause  after  the  expiration 
of  the  time  so  limited,  and  within  one  year  after  such  reversal  or  termination. 
It  also  provides  that,  if  the  prior  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for  neglect 
to  prosecute,  or  a  final  Judgment  upon  the  merits,  such  new  action  may  be 
commenc*ed  upon  the  same  conditions.  The  former  actions,  which  this  plaintiff 
brought  against  the  defendants,  were  terminated  in  neither  of  these  methods. 
The  Judgments  In  favor  of  the  plaintiff  In  the  former  actions  were  reversed, 
and  new  trials  were  ordered  by  the  appellate  court  It  does  not  necessarily 
follow  that  because  of  that  the  plaintiff  is  deprived  of  the  benefits  of  the 
Bection  in  question.  Inasmuch  as  the  action  was  not  terminated  by  a  Judg- 
ment entered  upon  the  decision  of  the  Appellate  Division,  that  portion  of  the 
section  has  no  application,  and  if  it  was  not  terminated  in  either  of  the  other 
methods  referred  to  in  the  section  the  plaintiff  may  avail  himself  if  its  provi- 
siona  The  manifest  purpose  of  the  section  in  question  was  to  permit  a 
party  who,  through  technical  error  or  a  mistake  in  the  form  of  the  remedy 
employed,  had  been  unable  to  present  the  real  merits  of  the  controversy  in 
the  first  actions  to  pursue  his  real  right  under  a  more  appropriate  form  of 
action.  Titus  v.  Poole,  supra.  If  upon  the  new  trials  ordered  by  the  Ap- 
pellate Division,  owing  to  technical  defenses  or  errors  in  the  form  of  the 
reme^T  adopted  in  the  actions  first  brought,  the  plaintiff  cannot  possibly 
succeed,  it  would  be  contrary  to  the  spirit  of  the  statute  to  deny  to  him  his  new 
action.  In  the  former  actions  the  plaintiff  would  have  been  entitled  to 
recover  the  entire  amount  of  his  loss  up  to  the  face  of  the  policies  issued  by 
the  defendants,  if  he  could  have  established  the  fraud  in  the  appraisement 
which  he  alleged,  or,  failing  in  this,  he  could  have  recovered  the  amount 
awarded  by  the  appraisers  if  the  actions  had  not  been  brought  too  soon  to 
entitle  him  to  such  relief.  When  he  failed  to  establish  the  fraud  he  could  not 
on  the  new  trials  ordered  obtain  any  relief,  or  recover  the  amount  of  the 
award,  because  of  the  technical  defenses  above  referred  to.  Consequently 
the  new  trials  were  of  no  avail,  and  there  was  nothing  for  him  to  do  but  to 
suffer  a  Judgment  upon  the  new  trials,  dismissing  the  complaints  in  each 
action  not  upon  the  merits,  and  then  begin  the  present  actions. 

In  this  respect  the  situation  differs  from  that  presented  in  the  case  of 
Waydell  v.  Gabrielson,  72  Fed.  648,  19  C.  C.  A.  58.  In  that  case  the  court 
expressly  said  that  the  object  of  the  statute  is  to  relieve  a  plaintiff  who  had 
been  defeated  because  of  some  technical  error  upon  the  trial  of  the  first  action, 
or  upon  some  ground  not  necessarily  involving  the  merits  of  his  case,  or  not 
fatal  to  an  ultimate  recovery.    In  that  case  the  plaintiff  was  not  defeated  in 
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the  first  action  on  either  of  these  grounds.  The  farther  language  of  the 
opinion  must  be  read  In  connection  with  the  facts  of  that  case,  keeping  in 
mind  that  if  the  opinion  wanders  from  the  point  at  issue  it  no  longer  has 
force  as  an  official  utterance.  Colonial  City  T.  Co.  v.  Kingston  R.  R.  Co., 
154  N.  Y.  493,  495,  48  N.  E.  900.  The  benefits  to  which  the  plaintiff  Is  en- 
titled under  section  405  are  not  taken  away  by  the  provisions  of  section  414 
of  the  Code  of  Civil  Procedure.  The  latter  section  deals  only  with  those 
portions  of  title  3  of  chapter  4  of  the  Code,  which  relates  to  and  prescribes 
rules  of  limitations.  Titus  v.  Poole,  supra;  Hayden  v.  Pierce,  144  N.  Y.  512, 
39  N.  B.  638 ;  Hamilton  v.  Royal  Ins.  Co.,  156  N.  Y.  327,  50  N.  E.  863.  42  L. 
R.  A.  485.  When  the  intent  of  a  statute  is  clear,  words  may  be  supplied,  or 
words,  phrases,  or  sentences  may  be  transposed,  so  as  to  give  effect  to  such 
intent  Lewis'  Sutherland's  Statutory  Construction  (2d  Ed.)  §§  382,  386.  If 
the  language  of  the  first  sentence  of  section  414  were  transposed,  so  as  to 
read,  "The  provisions  of  this  chapter  prescribing  rules  of  limitation  apply 
to  special  actions  or  proceedings,  and  constitute  the  only  rules  of  limitation 
applicable  thereto,  except  where  a  different  limitation  is  especially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written  contract  of  the 
parties,"  such  change  would  be  within  the  rules  of  construction  above  re- 
ferred to.  It  would  then  be  apparent  that  the  benefits  conferred  by  section 
405  were  in  no  wise  diminished  or  affected  by  the  provisions  of  section  414, 
since  the  former  section  was  not  one  of  those  prescribing  a  rule  of  limitation. 
The  only  special  limitation  upon  the  right  of  the  plaintiff  to  maintain  these 
actions  is  found  in  the  provisions  of  the  insurance  law,  prescribing  a  standard 
form  of  policy  and  forbidding  the  issuing  of  any  other.  Laws  1886,  p.  721,  c 
488,  8§  2,  3 ;  Laws  1892,  p.  1980,  c.  690,  §  121 ;  Pen.  Code,  577d. 

The  policies  in  suit  contain  a  clause  to  the  effect  that  **no  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be  maintainable  in  any  court  of 
law  or  equity  unless  commenced  within  twelve  months  next  after  the  fira" 
Although  this  clause  appeared  in  the  contracts  of  insurance,  the  limitation 
was  one  "specially  prescribed  by  law  and  not"  by  the  written  contract  of 
the  parties.  The  command  of  the  statute  fixed  the  period  of  limitation.  The 
agreement  of  the  parties  could  not  add  to  or  detract  from  it  Hamilton  v. 
Royal  Insurance  Company,  supra.  Even  though  by  special  provisions  of  law 
a  different  period  of  limitation  for  actions  upon  these  policies  is  prescribed 
from  that  contained  in  chapter  4,  tit.  3,  of  the  Code  of  Civil  Procedure,  the 
provisions  of  section  405  apply  as  well  to  actions  affected  by  such  special  limi- 
tations as  to  others.  The  situation  is  the  same  as  though  the  clause  in  the 
policy  read ;  "No  suit  or  action  on  this  ix)licy  for  the  recovery  of  any  claim 
shall  be  maintained  in  any  court  of  law  or  equity  unless  commenced  within 
12  months  after  the  fire,  except  in  the  cases  provided  for  in  section  405  of 
the  Code  of  Civil  Procedure."  These  cases  are  distinguishable  from  Wetyen 
V.  Fick,  178  N.  Y.  223,  70  N.  E.  497.  and  Heuslnkveld  v.  Capital  Insurance 
Company,  95  Iowa,  505,  64  N.  W.  594.  In  the  Wetyen  Case  the  question 
presented  was  whether  the  provisions  of  section  401,  which  is  contained  in 
chapter  4,  tit  3,  of  the  Code  of  Civil  Procedure,  and  which  provides  for  the 
suspension  of  the  statute  of  limitations  when  the  defendant  is  without  the 
state,  when  the  cause  of  action  accrues,  applied  to  a  claim  for  dower.  The 
court  held  that  inasmuch  as  the  provisions  of  the  Code  prescribing  the  limi- 
tation for  the  commencement  of  such  an  action  were  contained  in  an  entirely 
different  chapter  of  the  Code,  which  contained  its  own  provisions  as  to  what 
should  suspend  the  running  of  the  statute  in  the  case  of  that  particular  form 
of  action,  the  expression  of  those  in  the  latter  case  was  the  exclusion  of  all 
other  groimds  mentioned  in  the  former.  Code  Civ.  Proc.  §  1597.  The  deci- 
sion rests  upon  that  ground  only,  and  not  upon  the  ground  that  section  414 
would  have  controlled  the  provisions  of  section  401,  if  it  had  not  been  for 
that  fact.  In  the  Heuslnkveld  Case,  the  Iowa  statute  denied  the  privilege 
of  bringing  a  second  action  to  one  who  had  failed  in  the  first  action  for  •'negli- 
gence in  its  prosecution,"  and  the  court  held  that  on  the  facts  presented  In 
that  case  the  plaintiff  had  been  negligent. 

I  conclude,  therefore,  that  these  actions  can  be  maintained.  The  plaintiff 
has  presented  no  stronger  evidence  upon  the  trial  of  these  cases  to  support  his 
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claim  of  fraud  In  the  appraisal  than  was  presented  In  the  previous  cases; 
but,  failing  in  that,  the  court  is  now  In  a  position  to  decree  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the  awards  In  each  case;  Maher  v. 
Home  Insurance  Company,  75  App.  Dlv.  226,  78  N.  Y.  Supp.  44.  It  follows, 
therefore,  that  the  plaintiff  is  entitled  to  judgment  against  the  German  In- 
surance CJompany  of  Freeport,  for  $1,450.83,  and  against  the  Thuringia  In- 
surance Company  for  $1,450.83,  and  against  the  Nassau  Fire  Insurance  Com- 
pany for  $1344,  with  Interest  on  each  of  said  sums  from  April  29,  1902.  I 
think,  under  the  circumstances^  however,  that  such  recovery  should  be  with- 
out costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  RICH,  MILLER,  and  GAYNOR,  JJ., 

William  D.  Murray,  for  appellant. 
Bacon  &  Merritt,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  the  opinion  of 
BURR,  J.,  at  Special  Term. 


(50  Misc.  Rep.  198.) 

PEOPLE  ex  rel.  PERKINS  v.  MOSS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    April  18,  1906.) 

1.  Labcent— Wbongful  Appbopbiation  op  Money— Contbol  as  Officeb  ob 

Tbustee. 

Where  a  vice  president  and  trustee  of  a  corporation  advanced  money  to 
a  political  campaign  committee,  and  was  afterward  reimbursed  by  the 
corporation,  he  had  "control"  of  the  corporate  funds  so  wrongfully  ap- 
propriated within  Pen.  Code,  $  528,  declaring  that  a  person  who,  having  in 
his  control  as  officer  or  trustee  any  property  of  another,  appropriates  it  to 
his  own  ase  or  the  use  of  another  than  the  true  owner  is  guilty  of  larceny. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18,  Cent  Dig.  Embezzlement, 
§23.1 

2.  Same— Misuse  of  Cobpobate  Funds— Donation  roB  I'olitical  Pubposes. 

A  donation  of  the  funds  of  a  life  insurance  company  to  a  political 
campaign  committee  Is  contrary  to  public  policy  and  illegal  and  sufficient 
to  justify  the  arrest  of  the  officer  makiug  the  donation  for  violation  of 
Pen.  Code  $  528,  declaring  that  a  person  who,  having  in  his  control  as 
officer  or  trustee  any  property  of  another,  appropriates  it  to  his  own  use 
or  the  use  of  another  than  the  true  owner  with  intent  to  deprive  or  de- 
fraud the  true  owner  of  his  property  is  guilty  of  larceny. 

Habeas  corpus  by  the  people,  on  the  relation  of  one  Perkins,  against 
one  Reardon,  a  peace  officer,  and  Joseph  H.  Moss,  city  magistrate. 
Writ  dismissed,  and  the  prisoner  remanded  to  custody.  Reversed  on 
appeal. 

See  99  N.  Y.  Supp.  138. 

Louis  L.  Delafield  (Wm.  N.  Cohen,  of  counsel),  for  Perkins. 
Wm.  Travers  Jerome,  Dist.  Atty.,  for  Reardon. 

GREENBAUM,  J.  The  demurrers,  by  the  traverse  to  the  returns 
to  the  writs  of  habeas  corpus  and  certiorari,  challenge  the  sufficiency 
of  the  depositions  taken  before  the  magistrate,  who  issued  the  warrant 
under  which  the  relator  was  arrested.  The  crime  charged  is  grand 
larceny,  and  unless  the  evidence  before  the  magistrate  justified  a 
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finding  that  said  crime  was  committed  and  that  there  was  reasonable 
ground  to  believe  that  the  relator  committed  it,  the  prisoner  must  be 
discharged.  The  depositions  in  effect  show  that  on  or  about  December 
30,  1904,  the  relator,  who  then  was  a  trustee  and  vice  president  of  the 
New  York  Life  Insurance  Company,  a  corporation  organized  under 
the  laws  of  this  state,  and  chairman  of  its  finance  committee,  received 
a  check  from  said  corporation  of  upwards  of  $48,000  as  ostensible  re- 
imbursement, with  interest,  for  the  actual  amount  theretofore  advanced 
by  him  in  behalf  of  said  company,  at  the  request  of  its  president  to 
Cornelius  N.  Bliss,  as  chairman  of  the  Republican  National  Commit- 
tee, for  use  in  the  presidential  campaign  of  1904.  It  also  appears  from 
said  depositions  that  the  entries  in  the  books  of  the  life  insurance  com^ 
pany  do  not  disclose  the  nature  or  purpose  of  the  payment  made  to 
said  relator.  In  a  letter  of  the  relator  to  the  district  attorney,  forming 
a  part  of  one  of  the  depositions  And  voluntarily  written  in  explana- 
tion of  the  transaction,  he  declares  that  the  president  of  the  company, 
"Mr.  McCall,  stated  to  me  that  demands  were  -being  made  upon  him 
for  other  political  contributions  of  the  company,  which  it  did  not  seem 
to  him  that  it  would  be  for  the  interest  of  the  company  to  make,  and 
he  said  that  it  would  make  it  easier  for  him  to  refuse  such  demands 
if  the  payment  to  the  Republican  National  Committee  was  not,  at  that 
time,  made  directly  from  the  funds  of  the  company."  He  further  ex- 
plains that  he  had  nothing  to  do  with  the  books  of  account  of  the  com- 
pany and  was  absolutely  ignorant  of  its  bookkeeping  methods  and  of 
the  way  in  which  the  entries  of  the  repayment  to  him  were  made.  He 
also  states:  "I  derived  no  personal  advantage  of  any  kind  from  the 
transaction  and  certainly  I  had  no  interest  other  than  to  serve  the  in- 
terests of  the  company,"  and  that  it  never  occurred  to  him  "that  there 
could  be  any  question  as  to  the  propriety  of  such  expenditures."  It 
further  appears  that  before  the  repayment  was  made  to  the  relator  the 
matter  was  referred  to  at  a  meeting  of  the  finance  committee,  who 
made  no  record  of  it  and  took  no  formal  action  thereon,  and  that  every 
member  of  the  committee  individually  expressed  acquiescence  in  the 
procedure.  Do  the  facts  disclosed  by  these  depositions  tend  to  estab- 
lish the  commission  of  the  crime  of  larceny?  Do  they  tend  to  show 
that  there  is  reasonable  ground  to  believe  that  the  relator  committed 
the  crime?  Unless  both  these  questions  may  be  answered  in  the  af- 
firmative, it  is  clear  that  the  arrest  was  unwarranted. 

The  statute  of  this  state  which  defines  the  crime  of  larceny  is  found 
in  section  628  of  the  Penal  Code,  which  reads  as  follows : 

"Section  528.  Larceny  defined. — ^A  person  who,  with  the  intent  to  deprive  or 
defraud  the  true  owner  of  his  property,  or  of  the  use  or  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  the  taker,  or  of  any  other  person,  either  (1) 
takes  from  the  possession  of  the  true  owner,  or  of  any  other  person,  or  obtains 
from  such  possession  by  color  or  aid  of  fraudulent  or  false  representation  or 
pretense,  or  of  any  false  token  or  writing,  or  secretes,  withholds,  or  appropri- 
ates to  his  own  use,  or  that  of  any  person  other  than  the  true  owner,  any 
money,  personal  property,  thing  in  action,  evidence  of  debt  or  contract,  or 
article  of  value  of  any  kind ;  or  (2),  having  in  his  ix)ssession,  custody,  or  con- 
trol, as  a  bailee,  servant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person,, 
association,  or  corporation  or  public  ofScer,  or  as  a  person  authorized  by  agree* 
ment,  or  by  competent  authority,  to  hold  or  take  such  possession,  custody  or 
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•control,  any  money,  property*  eyidence  of  debt  or  contract,  article  of  valae 
ot  any  nature  or  thing  in  action  or  possession,  appropriates  the  same  to  his 
own  use,  or  that  of  any  other  person  other  than  the  true  owner  or  person  en- 
titled to  the  benefit  thereof,  steals  such  property  and  is  guilty  of  larceny." 

A  study  of  this  section  must  convince  the  student  of  criminal  law 
that  it  is  not  probable  that  the  relator  can  be  charged  with  the  crime 
of  larceny  as  defined  by  subdivision  1  thereof.  Prior  to  the  adoption 
of  the  Penal  Code  in  1881  the  crime  of  larceny  was  an  offense  as  de- 
fined at  common  law  and  by  the  Revised  Statutes  then  in  force.  The 
Penal  Code  extended  the  scope  of  the  crime  of  larceny  so  as  to  embrace 
acts  which  were  declared  criminal  by  various  provisions  of  the  statutes, 
including  such  crimes  as  embezzlement  and  breach  of  trust.  People, 
etc.,  V.  Dumar,  106  N.  Y.  502,  508,  509,  13  N.  E.  325. .  It  is  reasonably 
clear  that  to  hold,  in  this  case,  that  the  crime  of  larceny  was  com- 
mitted, it  must  be  found  under  subdivision  2.  It  must  appear  that  the 
relator  "with  intent  to  deprive  or  defraud  the  true  owner  of  his  prop- 
erty, or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person  *  *  *  having  in  his 
possession,  custody  or  control  *  *  *  as  trustee  or  officer  of 
*  *  *  any  corporation  *  *  * "  said  property  "appropriates 
the  same  to  his  own  use  or  that  of  any  other  person  other  than  the  true 
owner  or  person  entitled  to  the  benefit  thereof."  In  contemplation  of 
law  a  person  found  guilty  of  the  crime  described  "steals  such  prop- 
erty." The  relator  concededly  at  the  times  alleged  was  a  trustee  of 
the  corporation  mentioned.  Did  he,  as  such  trustee,  appropriate  from 
the  funds  or  moneys  of  such  corporation  upwards  of  $48,000  to  his 
own  use  or  to  that  of  Cornelius  N.  Bliss,  as  chairman  of  the  National 
Republican  Committee,  who  was  a  person  other  than  the  true  owner 
or  person  entitled  to  the  benefit  thereof,  with  the  intent  to  deprive  the 
•corporation  of  its  said  property?  It  is  seriously  argued  by  the  learned 
counsel  for  the  relator  that  he  had  not  the  custody,  possession,  nor  con- 
trol of  the  money  of  the  corporation  and  of  necessity,  therefore,  there 
could  be  no  appropriation  by  him  of  said  moneys.  It  is  claimed  that 
his  relation  to  the  transaction  was  one  of  mere  passivity ;  that  he  was 
an  instrument  performing  the  bidding  or  request  of  the  president  of 
the  corporation,  his  superior  officer,  and  that,  however  negligent  he 
may  be  found  to  have  been  in  that  behalf,  for  which  he  might  be  civilly 
liable,  he  does  not  come  within  the  meaning  of  section  528  of  the  Penal 
Code.  It  seems  to  me  that  these  deductions  are  fallacious  and  incon- 
clusive and  based  upon  a  strained  and  narrow  reading  of  the  statute. 
Aside  from  the  provisions  of  section  29  of  the  Penal  Code,  which  make 
an  accessory  before  the  fact  a  principal,  it  is  incomprehensible  to  me 
how  it  can  be  sound  legal  doctrine  to  hold  that  a  trustee  and  vice  presi- 
dent of  a  corporation,  and  in  this  case  a  chairman  of  its  finance  com- 
mittee, may  deliberately  receive  and  take  from  another  officer  of  the 
corporation  moneys  belonging  to  it  with  full  knowledge  that  the  act 
constitutes  an  unlawful  diversion  of  funds  and  not  be  deemed  to  have 
the  "control"  of  said  moneys.  As  trustee  an  affirmative,  active  and 
vigilant  duty  devolved  upon  him.  It  is  well  settled  that  a  co-trustee 
cannot  assume  an  attitude  of  passivity  when  he  knows  of  improprieties 
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of  his  associates  "without  coming  equally  under  the  judgment  of  the 
law"  for  the  consequences  of  such  acts.  Matter  of  Niles,  113  N.  Y. 
647,  658,  21  N.  E.  687 ;  Earle  v.  Earle,  93  N.  Y.,  104,  113.  The  re- 
lator was  not  a  mere  instrument  or  agent  of  the  president.  He  was  a 
co-trustee,  with  a  voice  in  matters  affecting  the  finances  of  the  corpora- 
tion, and  no  command  nor  request  of  the  president  involving  a  breach 
of  trust,  acquiesced  and  participated  in  by  him,  may  be  used  as  a  shield 
from  the  consequences  of  the  breach.  Assuming,  then,  that  the  relator, 
within  the  contemplation  of  the  statute,  exercised  a  control  of  the  funds 
alleged  to  have  been  misappropriated,  was  their  appropriation  to  the* 
use  of  the  chairman  of  the  National  Campaign  Committee,  under  the 
circumstances  here  disclosed,  a  crime  within  the  meaning  of  the  law? 
It  will  doubtless  be  conceded,  as  a  correct  statement  of  the  law,  that 
if  a  trustee  deliberately  appropriate  to  the  use  of  another  trust  moneys 
under  his  control,  with  the  knowledge  that  he  had  no  right  to  so  apply 
them,  and  that  the  consequence  of  his  act  is  to  deprive  the  trust  estate 
of  its  property,  that  a  criminal  intent  to  so  deprive  the  estate  of  proper- 
ty would  be  inferable  from  these  facts.  But  suppose,  in  the  case  in- 
stanced, it  appeared  that  the  trustee  was  not  conscious  of  any  moral 
wrongdoing,  but,  on  the  contrary,  believed  that  his  act  might  indirect- 
ly result  in  a  protection  or  advantage  to  the  trust  estate,  may  it  then 
be  said  that  the  act  of  the  trustee  constituted  larceny  ?  The  answer  to 
the  question  just  propounded  requires  a  preliminary  consideration  of 
the  law  bearing  upon  intent  in  the  crime  of  larceny.  Section  528  ex- 
pressly states  that  there  must  be  an  "intent  to  deprive  or  defraud  the 
true  owner  of  his  property,"  etc.  Intent  is,  therefore,  an  indispensable 
element  and  necessarily  involved  in  determining  whether  the  crime  was 
committed.  And  it  has  been  held  that  the  intent  meant  by  the  statute 
must  be  a  criminal  intent.  McCourt  v.  People,  etc.,  64  N.  Y.  583.  In 
People,  etc.  v.  Moore,  37  Hun,  93,  the  court  (Justice  Haight  writing) 
says: 

"Felonious  Intent,  where  used  In  penal  statutes,  means  criminal  intent, 
and  criminal  intent  is  an  intent  to  deprive  or  defraud  the  true  owner  of 
his  property." 

An  inquiry  into  the  intent  would  not  be  essential  where  the  acts 
charged  were  expressly  prohibited  by  law  and  were  declared  to  be  a 
crime.  Thus,  if  the  giving  of  money  of  the  corporation  to  a  political 
campaign  fund  were  at  the  time  expressly  prohibited  and  made  crimi- 
nal by  a  statute  which  since  the  hearing  in  this  proceeding  has  been 
enacted,  then  the  offense  being  malum  prohibitum  would  be  complete 
when  the  act  is  intentionally  done.  And  the  accused  in  such  a  case 
could  not  be  heard  to  say  that  he  was  ignorant  of  or  that  he  honestly 
misconstrued  the  law  (People,  etc.,  v.  Powell,  63  N.  Y.  88,  92,  citing 
Gardner  v.  People,  62  N.  Y.  299),  where  it  was  held  that  the  indict- 
ment for  a  crime  malum  prohibitum  would  be  supported  irrespective 
of  motive  or  intent.  In  the  Powell  Case  the  defendants  were  commis- 
sioners of  charities,  convicted  for  conspiracy  in  purchasing  certain 
articles  without  advertising  for  proposals,  as  expressly  required  by 
law.  The  criminal  charge,  it  will  be  observed,  did  not  rest  upon  the 
mere  violation  of  the  statute  requiring  the  defendants  to  advertise, 
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although  that  circumstance  was  relied  upon  as  an  important  one  in  fix- 
ing the  crime  of  conspiracy.    The  court  held : 

"To  make  an  agreement  between  two  or  more  persons  to  do  an  act  innocent 
in  itself  a  criminal  conspiracy  it  is  not  enough  that  it  appears  that  the  act 
which  was  the  object  of  the  agreement  was  prohibited.  The  confederation 
must  be  corrupt.  3  Greenleaf,  Evidence,  75.  The  agreement  must  have  been 
entered  into  with  an  evil  purpose  as  distinguishable  from  a  purpose  simply 
to  do  the  act  prohibited  in  ignorance  of  the  prohibition.  This  is  implied 
In  the  meaning  of  the  word  conspiracy.  ♦  ♦  ♦  The  actual  criminal  in- 
tention belongs  to  the  definition  of  the  offense  and  must  be  shown  to 
justify  a  conviction  for  conspiracy.  ♦  ♦  •  It  was  open  for  the  jury  to 
find  upon  the  evidence  that  no  criminal  intention  existed,  and  if  this  had 
been  found,  to  have  acquitted  the  defendants.  The  argument  that  they 
were  presumed  to  know  the  law  and  that  they,  therefore,  intended  to  violate 
it  might  properly  have  been  urged  before  the  Jury,  but  the  presumption  was 
not  in  this  case  conclusive  and  they  could  not  be  made  conspirators  by 
presumption  and  intendment  in  the  absence  of  any  intent  to  violate  the  law." 

To  paraphrase  from  this  opinion  "the  actual  criminal  intention  be- 
longs to  the  definition  of  the  offense  of  larceny  and  must  be  shown  to 
justify  a  conviction."  What  proofs,  then,  are  required  to  justify  the 
finding  of  an  intent  to  deprive  another  of  his  property  within  the  mean- 
ing of  the  larceny  statute?  In  People,  etc.,  v.  Herrick,  13  Wend.  87, 
91,  which  was  a  criminal  case  involving  false  representations,  the  court 
held  that  "the  intent  is  inferred  from  the  fact  and  that  if  there  could 
be  a  false  representation  with  an  innocent  intent  the  defendant  should 
have  shown  it."  In  Stokes  v.  People,  etc.,  53  N.  Y,  179,  13  Am.  Rep. 
492,  it  is  said  that  "the  intention  may  be  inferred  from  the  act,  but  this 
in  principle  is  an  inference  of  fact  to  be  drawn  by  the  jury  and  not  an 
implication  of  law  to  be  applied  by  the  court."  If  the  act  of  the  trustee 
in  appropriating  trust  property  to  the  use  of  another  was  illegal  and  a 
breach  of  trust,  and  if  the  act  was  willfully  done,  the  criminal  intent 
may  be  inferred  from  the  act  itself.  The  proof  of  intent  in  such  case 
would,  of  course,  be  presumptive  only,  subject  to  be  overcome  by  proof 
of  facts  and  circumstances  that  may  be  considered  by  the  jury  called 
upon  to  pass  on  the  question  of  guilt.  Indeed,  in  all  cases  where  in- 
tent is  a  necessary  incident  to  the  commission  of  a  crime,  the  question 
of  intent  must  be  submitted  to  the  jury,  who  alone  may  determine 
that  fact.  People,  etc.,  v.  Flack,  125  N.  Y.  324,  26  N.  E.  267,  11  L. 
R.  A.  807.  Is  the  application  of  corporate  funds  to  political  uses  il- 
legal? In  Moss  V.  Cohen,  158  N.  Y.  240,  63  N.  E.  8,  cited  by  the 
relator,  it  is  said  that  a  contract  made  without  legislative  saction  by 
a  corporation,  "and  hence  in  excess  of  its  powers,  but  involving  no 
moral  turpitude  and  offending  against  no  express  statute,  is  not  illegal 
in  such  a  sense  as  to  prevent  the  maintenance  of  an  action  upon  it. 
Bath  Gas  Light  Co.  v.  ClafFy,  151  N.  Y.  24,  45  N.  E.  390,  36  L.  R.  A. 
664."    It  is  further  there  said : 

"In  discnssing  the  questions  of  that  case  Andrews,  C.  J.,  states  what 
has  already  been  suggested,  that  the  word  Mllegal'  has  often  been  used  to 
describe  a  contract  which  was  simply  unauthorized  and  calls  attention  to 
several  cases  where  the  inexact  and  misleading  use  of  the  word  'illegal' 
has  been  alluded  to.  He  also  says  that  public  policy  is  promoted  by  the  dis- 
couragement of  fraud  and  the  maintenance  of  the  obligation  of  contracts, 
unless  the  parties  are  guilty  of  a  wrong." 
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There  can  be  no  doubt  that  the  principle  enunciated  in  the  foregoing 
€xcerpt  is  now  recognized  in  this  state.  But  where  the  parties  to  a 
contract  ultra  vires  are  guilty  of  a  public  wrong  in  entering  into  it  the 
courts  will  not  uphold  it.  The  question  of  the  effect  of  unauthorized 
corporate  act  is  learnedly  and  elaborately  discussed  in  Bissell  v. 
Michigan  S.  R.  R.,  22  N.  Y.  258,  in  two  opinions,  the  one  by  Chief 
Justice  Comstock  and  the  other  by  Justice  Selden.  The  latter-named 
jurist  maintained,  citing  numerous  English  cases,  that  every  contract 
of  a  corporation  unauthorized  by  its  charter  is  illegal  and  void  for  the 
reason  "that  the  assumption  of  any  unauthorized  power  by  a  corpora- 
tion is  a  violation  of  public  policy  and  public  right."  Page  289.  Bear- 
ing upon  this  conclusion  Judge  Selden  remarked  (page  287,  288) : 

"Every  additional  power  given  to,  or  usurped  by,  a  corporation  extends  its 
advantage  over  persons  unincorporated.  If  a  bank  is  permitted  to  trade  in 
merchandise  it  comes  into  competition  with  others  so  employed.  ♦  ♦  • 
The  Importance  of  limiting  corporate  bodies  to  the  exercise  of  those  powers 
and  the  enjoyment  of  those  privileges  and  franchises,  which  have  been 
specifically  conferred  upon  them,  must,  I  think,  be  obvious.  Th^  are 
rapidly  multiplying.  Their  privileges  give  them  decided  advantages  over 
mere  private,  unincorporated  partnerships.  They  have  large  capitals  and 
numerous  agents  and  are  capable  of  entering  into  combinations  with  each 
other.  They  are  not  only  formidable  to  individuals,  but  might  even,  under 
some  circumstances,  become  formidable  to  the  state.  They  are,  or  should 
be,  created,  as  we  have  seen,  for  public  reasons  alone,  and  the  Iiegislature 
is  presumed  to  have  carefully  considered  the  public  interest  and  to  hare 
granted  just  so  much  power  and  so  many  peculiar  privileges  as  those  in- 
.  Interests  are  supposed  to  require." 

Judge  Comstock  differed  from  his  distinguished  associate  in  the 
conclusion  that  every  unauthorized  act  of  a  corporation  was  illegal, 
arguing  that  when  the  unauthorized  act  affected  mere  private  rights 
the  act  should  not  necessarily  be  declared  illegal.  But  there  was  no 
difference  between  them  in  the  characterization  of  the  act,  as  illegal 
and  void,  where  the  act  itself  offended  public  policy.  According  to 
Judge  Comstock  "the  illegality  of  the  act  is  determined  in  its  quality." 
Page  270.  In  other  words,  according  to  Judge  Selden,  every  unau- 
thorized act  of  a  corporation  offended  public  policy  and  was  hence 
illegal.  According  to  Judge  Comstock  only  sudi  an  unauthorized  act 
which  by  reason  of  its  quality  or  character  could  be  said  to  be  contra- 
ry to  public  policy  or  which  is  wrong  in  itself  or  expressly  prohibited 
by  law  is  illegal.  There  has  never  been  a  dissent  in  any  judicial  utter- 
ance, so  far  as  I  know,  from  the  proposition  that  if  the  unauthorized 
act  of  the  corporation  was  wrongful  per  se,  or  malum  prohibitum,  or 
offensive  to  public  policy,  it  was  an  illegal,  and,  therefore,  a  void 
act.  The  test  of  illegality  or  wrongdoing  must  be  found  in  the  quality 
of  the  act  complained  of.  Each  unauthorized  act  must  thus  be  specific- 
ally scrutinized  to  determine  whether  it  is  an  illegal  one  or  not.  The 
duties  of  a  trustee  of  a  corporation  are  confined  to  the  management  and 
control  of  the  specific  business  to  which  it  is  restricted  by  the  state. 
Any  use  of  the  property  by  such  a  corporation  to  a  purpose  not  direct- 
ly connected  with  or  involved  in  the  business  of  the  corporation  clearly 
would  be  an  unauthorized  act.  Assuredly  it  is  not  the  part  of  the 
business  of  a  life  insurance  company  to  participate  in  political  ques- 
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tions.  And  the  appropriation  of  its  funds  towards  a  political  party, 
striving  for  the  ascendency  of  its  principles  in  public  affairs  and  of 
the  elevation  if  its  nominees  to  public  offices,  is  an  unauthorized  act. 
The  relator  was  a  trustee  of  a  life  insurance  company,  whose  business 
presumably  was  exclusively  confined  to  the  insurance  of  the  lives  of 
human  beings.  The  law  permitted  the  creation  of  such  a  corporation 
because  it  recognized  the  importance  to  the  individual  of  making  pro- 
vision for  himself  and  family  in  his  old  age  and  for  his  family  after 
death.  The  business  of  such  a  corporation  embraces  the  essential  pur- 
poses of  savings  institutions,  with  insurance  features  superadded. 

Unlike  private  business  corporations,  the  investments  of  a  life  insur- 
ance company  are  limited  by  law.  Indeed,  the  only  justification  for 
the  course  pursued  which  has  been  urged  is  that  the  opinion  of  the 
relator  and  other  trustees  of  the  company  was  that  the  success  of  the 
Republican  Party  in  1904  was  essential  to  the  maintenance  of  values 
of  the  securities  held  by  the  company.  But  the  trustees  are  not  re- 
sponsible for  fluctuations  in  the  values  of  securities  resulting  from 
political  or  general  economic  conditions  brought  about  by  no  manipula- 
tive acts  01  theirs.  They  are  not  the  repositories  of  the  political 
opinions  or  consciences  of  the  policy  holders.  It  is  safe  to  say  that 
many  thousands  of  the  policy  holders  of  the  company  in  question  dif- 
fered radically  from  the  relator  and  his  associates  in  the  belief  that 
the  best  interests  of  the  country  would  be  served  by  the  success  of  the 
Republican  Party.  To  justify  the  act  of  trustees  of  such  a  corporation 
in  contributing  funds  to  a  political  campaign  it  would  be  necessary  to 
find  that,  by  virtue  of  their  position  as  trustees,  they  may,  according  to 
their  political  views,  be  they  for  a  protective  tariff,  free  trade,  socialism, 
prohibition,  free  silver,  greenbacks,  or  what  not,  take  the  money  from 
the  pockets  of  their  policy  holders  and,  in  effect,  force  many  of  them  to 
contribute  to  a  political  party  which  they  may  be  actively  opposing  by 
personal  effort  and  with  private  means.  It  is  clear  that  such  acts  could 
be  countenanced  only  by  those  who  shared  the  political  views  of  the 
trustees,  upon  the  theory  that  the  end  justified  the  means.  But  as  every 
unauthorized  act  of  a  corporation  is  not  necessarily  illegal,  it  is  perti- 
nent now  to  inquire  into  the  quality  of  the  act  under  review  and  deter- 
mine if  it  is  also  an  illegal  one.  Is  it  an  act  that  offends  public  policy? 
If  it  does,  it  is  a  public  wrong,  and  therefore  illegal.  I  appreciate  that 
public  policy  is  not  determined  by  the  opinions  of  private  individuals, 
however  great  the  aggregation  of  such  opinions.  Public  clamor  does 
not  determine  public  policy.  Public  policy  is  manifested  by  public  acts, 
legislative  and  judicial,  and  not  by  private  opinion,  however  eminent. 
License  Tax  Cases,  72  U.  S.  462,  18  L.  Ed.  497.  Is  the  application 
of  the  moneys  of  a  life  insurance  company  towards  political  campaign 
purposes  an  inherent  wrong?  The  right  of  suffrage  is  exclusively 
accorded  natural  persons,  citizens  of  the  United  States. 

A  corporation  is  an  artificial  creation,  existing  by  the  will  of  the 
people,  as  expressed  through  its  lawmaking  bodies,  with  the  right  to 
exercise  such  powers  only  as  are  expressly  conferred  upon  it.  To 
permit  an  artificial  creature  of  the  state,  unless  it  be  a  corporation  ex- 
pressly permitted  by  law  to  engage  in  political  matters,  by  the  unau- 
100N.T.S^28 
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thorized  use  of  its  corporate  funds,  to  become  an  active  force  in  a 
political  contest,  would,  in  my  opinion,  be  to  sanction  an  infringement 
upon  the  rights  of  the  voters,  who  alone,  either  as  individuals  or 
through  political  organizations,  may  elect,  directly  or  indirectly,  officials 
in  advocacy  of  the  principles  for  which  they  contend.  To  encourage  the 
unauthorized  use  of  corporate  funds  to  political  purposes  might  result 
in  the  creatures  of  the  state  becoming  its  masters.  The  artificial  being 
with  restricted  powers  may  become  a  monster  that  may  dominate  its 
creator.  Any  unauthorized  act  of  a  corporation  that  affects  public  in- 
terests with  such  serious  and  far-reaching  consequences  is  a  menace  to 
the  state  and  against  public  policy.  Considered  thus,  it  is  plain  that  the 
donation  to  a  famine  fund  or  for  the  relief  of  the  distressed  in  a  great 
calamity,  while  clearly  unauthorized,  is  not  an  act  of  that  quality  which 
may  be  said  to  offend  public  policy.  It  is  an  act  of  humanity,  which, 
though  unauthorized,  and  for  which  the  trustees  may,  perhaps,  be 
civilly  liable,  does  not  infringe  upon  any  rights  which  may  injuriously 
affect  the  public.  The  act  of  contributing  to  a  political  campaign  fund 
by  an  individual  out  of  his  own  funds  is  undoubtedly  a  most  com- 
mendable and  praiseworthy  one,  if  induced  by  a  conscientious  purpose 
of  legitimately  forwarding  the  political  views  that  he  believes  to  be  for 
the  best  interests  of  the  country.  But  such  a  contribution  becomes 
pernicious  if  the  contributor  applies  the  moneys  of  a  life  insurance 
corporation  of  which  he  is  a  trustee  to  such  a  political  campaign  fund. 
Besides,  it  is  not  like  the  case  of  a  contract,  which,  though  ultra  vires, 
was,  nevertheless,  ostensibly  made  with  the  view  of  some  direct  benefit 
to  the  corporation,  but  it  is  a  voluntary  giving  away  of  corporate  funds 
with  doubtful,  remote,  and  indirect  advantages  that  may  possibly  ac- 
crue therefrom  to  the  corporation.  If  I  am  correct  in  assuming  that 
a  corporate  gift  for  political  purposes  is  wrongful,  and  therefore  illegal, 
then,  in  a  case  where  a  trustee  of  a  corporation  like  that  of  a  life  insur- 
ance company  who  knowingly,  consciously,  and  deliberately  appropri- 
ates the  money  of  the  corporation  to  the  use  of  a  political  campaign 
committee,  there  would  be  present  all  the  elements  required  to  estab- 
lish the  commission  of  the  crime  of  larceny,  and  reasonable  grounds 
for  believing  that  the  person  charged  committed  it,  unless  we  may  say, 
as  matter  of  law,  that  one  charged  with  the  commission  of  a  crime 
may  escape  its  consequences  by  admitting  the  facts  that  prima  facie 
would  establish  it,  and  pleading  ignorance  of  their  legal  effect  and  an 
absence  of  intent  to  do  any  wrong.  I  apprehend  that  while  a  court 
might,  after  hearing  all  the  proofs,  be  in  a  position  in  a  given  case  to 
hold,  as  matter  of  law,  that  no  legal  evidence  of  intent  was  established, 
yet  upon  the  issuance  of  a  warrant"  upon  the  facts  set  forth  in  the  dep- 
ositions the  court  would  not  be  justified  in  holding,  as  matter  of  law, 
that  there  was  no  evidence  before  the  magistrate  to  sustain  his  action. 
Aside  from  the  point  that  the  intent  may  be  inferred  from  the  act, 
it  may  also  be  said  that  from  the  special  facts  appearing  in  this  case 
a  criminal  intent  may  be  inferred.  It  is  shown  that  the  moneys  were 
not  voted  nor  directed  to  be  paid  by  the  board  of  trustees  of  the  life 
insurance  company,  but  were  taken  from  the  company's  treasury  by 
the  individual  acts  of  the  president  and  the  relator,  passively  acquiesced 


Digitized  by 


Google 


Sup.  Ct)  FEOFLB  V.  MOSS.  435 

in  by  members  of  the  finance  committee,  and  that  no  record  nor  minute 
is  anjrwhere  found  showing  the  purpose  for  which  the  payment  was 
made.  It  is  stated  that  the  indirect  method  of  making  the  political 
contributions  was  adopted  to  avoid  the  importunities  of  other  political 
bodies,  and  that  it  would  have  been  imprudent  at  the  time  to  have  made 
this  contribution  public.  Giving  full  consideration  to  these  explana- 
tions, it  may,  nevertheless,  be  asked  why  no  entry  was  made  of  the  true 
transaction  at  or  about  the  time  the  check  was  issued  on  December 
30th,  nearly  two  months  after  the  election,  when  the  occasion  for  con- 
cealment had  passed.  It  is  asserted  that  the  relator  knew  nothing  of 
the  bookkeeping  methods  of  the  company  nor  of  the  entries  in  respect 
of  this  transaction.  It  may  be  that  such  an  explanation  would  be 
satisfactory  to  a  jury,  but  the  court  may  not,  as  matter  of  law,  hold  that 
relator's  statement  of  his  ignorance  of  these  facts  is  conclusive  evidence 
of  the  actual  facts. 

'^he  rule  that  where  unimpeached  witnesses  testify  positively  to  a  fact 
and  are  uncontradicted,  their  testimony  must  be  credited,  is  subject  to  many 
Qualifications,  and  among  them  is  this,  that  the  interest  of  the  witness  may 
affect  his  credibility."  Elwood  v.  Western  Union  Ry.,  45  N.  Y.  653,  6  Am. 
Rep.  140;  Wohlfahrt  y.  Beckert,  92  N.  Y.  490,  44  Am.  Rep.  406. 

The  question  of  the  credibility  of  the  testimony  would  in  such  a  case 
be  for  the  jury  to  determine.  I  do  not  desire,  in  the  remotest  degree, 
by  what  I  have  said,  to  have  it  construed  that  I  am  expressing  an 
opinion  of  the  intent  of  the  relator,  my  meaning  and  purpose  being 
solely  to  show  that,  from  the  facts  submitted,  it  would  be  peculiarly 
the  province  of  the  jury  upon  a  consideration  of  all  the  facts  and  cir- 
cumstances to  find  the  intent,  and  that  upon  this  application  the  court 
cannot  affirmatively  find  that  there  is  no  evidence  of  intent.  Since 
writing  the  foregoing  I  am  in  receipt  of  a  supplementary  brief  sub- 
mitted by  the  learned  counsel  for  the  relator,  calling  my  attention  to 
the  passage  by  the  Legislature,  on  April  16th,  of  an  act  to  amend  the 
general  corporation  law  relative  to  political  contributions  by  corpora- 
tions. It  is  argued  that  where  the  intention  of  an  earlier  statute  is 
doubtful,  a  subsequent  legislative  construction  is  of  weight  with  the 
court,  and  further,  that  a  construction  of  section  628  of  the  Penal  Code 
that  campaign  contributions  by  directors  of  corporations  are  felonious, 
and  therefore  prohibitive,  would  be  to  assume  that  the  statute  just 
passed  is  mere  brutum  fulmen.  I  am  not  impressed  by  the  force  of 
either  of  these  arguments.  We  are  not  confronted  with  the  construc- 
tion of  a  statute  which  specifically  relates  to  political  contributions  by 
corporations,  apparently  inconsistent  with  another  statute  treating  of 
the  same  subject,  but  with  the  application  of  a  general  law  defining 
larceny  to  a  given  state  of  facts.  The  statutory  enactment  of  a  few 
days  ago  makes  a  political  contribution  by  a  corporation  or  its  officers 
f)articipating  therein  a  misdemeanor.  It  is  malum  prohibitum.  It  by 
means  follows,  however,  that  because  of  this  new  provision  a  trustee 
who  may  hereafter  be  shown  to  have  appropriated  moneys  of  a  cor- 
poration for  political  purposes  would  not  be  amenable  to  the  larceny 
statute.  It  may  be  that  if  a  case  at  some  future  time  arise  for  the  crime 
of  larceny  under  a  state  of  facts  analogous  to  those  here  appearing,. 
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the  accused  might  be  permitted  to  testify  that  he  was  ignorant  of  the 
existence  of  the  law  prohibiting  political  contributions  as  bearing  upon 
the  absence  of  the  criminal  intent  which  it  is  necessary  to  prove  in 
such  a  case,  although,  if  he  were  merely  charged  with  the  commission 
of  a  misdemeanor  under  the  new  statute,  it  would  be  sufficient  merely 
to  show  the  intention  to  do  the  prohibited  act,  and  a  plea  of  ignorance 
of  the  law  in  that  case  would  be  inadmissible.  People,  etc.,  v.  Powell, 
supra.  But  the  possible  effect  of  the  present  law  upon  future  cases, 
it  seems  to  me,  to  be  unnecessary  now  to  consider,  since  the  crime  here 
charged  must  stand  or  fall  under  the  statutes  in  force  when  it  is  alleged 
to  have  been  committed. 
The  writ  must  be  dismissed  and  the  prisoner  remanded  to  custody. 


(50  Misc.  Rep.  103.) 

In  re  FROBUOH'S  BSTATEL 

(Surrogate's  Ctoort,  Kings  Oounty.    March,  1900.) 

1.  TBUirr— AoconivTiNO— ExFKRSBB  OF  Business. 

Testator  gave  all  bis  business  property,  part  of  which  waB  a  f6imdrj, 
in  trust  to  continue  the  business,  with  the  proyision  that  when  the  trus- 
tees' management  failed  to  produce  a  certain  profit  the  business  should 
cease,  and  gave  the  residue  of  his  estate  to  trustees  to  pay  the  income 
to  certain  designated  benetlclariee.  Held,  that  a  substituted  trustee  on 
accounting  need  not  charge  himself  with  the  rent  of  the  foundry  and 
pay  the  amount  thereof  into  the  residuum  of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  voL  47,  Cent  Dig.  Trusts,  {  237.] 

2.  Samk— OonriNUANOB  of  Bubinrss. 

Where  a  will  proyided  for  the  continuing  of  business  as  long  as  a 
certain  profit  was  obtained,  the  business  should  be  continued  by  the 
trustee  while  such  profit  is  obtainable. 

8.  SAiaD—LxABiLrnEs  of  Trustee. 

Testator  proyided  that  his  business,  part  of  which  was  a  f6nndry» 
should  be  continued,  and  gaye  certain  property  in  trust  for  that  purpose ; 
the  residue  of  his  estate  being  giyen  to  trustees,  with  directions  to  pay 
the  Incbme  to  certain  beneficiaries.  Testator's  widow  was  one  of  the 
original  trustees,  and  employed  a  manager  at  a  large  salary  to  carry  on  the 
business,  and  after  a  time  resigned  as  trustee  and  with  the  commlssioa 
on  the  profits  of  the  business  which  had  been  allowed  her  formed  a 
new  company,  and  married  the  person  who  had  managed  the  business 
for  her  when  she  was  trustee,  and  carried  on  the  same  in  opposition  to  tbe 
business.  HM,  that  a  substituted  trustee,  who  was  testator's  son,  was 
not  chargeable  with  the  shrinkage  of  the  business  during  his  administra- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  yoL  47,  Cent  Dig.  Trusts,  M  310» 
860.] 

4.  Bahb^—Youohebs  on  Accourtino. 

Where  testator  in  his  lifetime,  in  carrying  on  a  business,  made  certain 
expenditures  for  the  entertainment  of  buyers  to  secure  their  good  will, 
a  trustee  who  under  the  will  continued  the  business  after  the  death  of 
the  testator  was  entitled  to  credit  for  such  entertalnm^it  continued  by 
him,  though  unaccompanied  by  youchers. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  sub- 
stituted trustee  of  the  estate  of  Andrew  Froelidi^  deceased.  Decree 
rendered. 
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John  E.  BuUwinkel,  for  trustee, 
Darwin  J.  Meserole,  for  objector. 

CHURCH,  S.  The  deceased  died  a  number  of  years  ago,  leaving  a 
will  under  which  several  trusts  were  created.  The  question  of  the 
construction  of  certain  provisions  of  this  will  has  been  taken  to  the 
Court  of  Appeals  and  is  reported  under  the  title  of  Goebel  v.  Wolf,  113 
N.  Y.  405,  21  N.  E.  388,  10  Am.  St.  Rep.  464.  The  substituted  trus- 
tee, on  presenting  his  accounts  for  settlement,  is  met  by  several  ob- 
jections, which  will  be  taken  up  in  the  order  in  which  they  are  stated, 
as  follows:  First,  whether  or  not  the  trustee  should  have  paid  rent 
for  the  foundry  of  the  deceased  for  the  use  of  the  same  in  carrying 
on  the  business  of  the  deceased;  second,  whether  the  business  should 
be  continued  by  the  substituted  trustee;  third,  whether  the  trustee 
should  not  be  charged  with  the  amount  of  the  loss  arising  from  the 
conduct  of  the  business  during  the  administration;  fourth,  whether 
the  trustee  should  not  be  charged  with  salary  paid  to  himself ;  fifth, 
whether  the  trustee  should  not  be  charged  with  the  entertainment 
moneys  expended  by  him ;  sixth,  whether  or  not  Caroline  Wolf  is  enti- 
tled to  certain  rents  by  virtue  of  the  decease  of  her  infant  daughter ; 
seventh,  whether  the  trustee  is  entitled  to  commissions  ? 

Most  of  these  provisions  ^rise  in  consequence  of  a  trust  which  was 
created  by  the  deceased  and  which  directed  the  trustees  to  use  all 
the  property  pertaining  to  such  business  as  was  left  by  the  testator 
for  tiiat  purpose.  There  was  also  a  further  provision  which  gave  all 
of  the  residuum  of  the  estate  to  the  trustees,  to  collect  the  rents  and 
income  therefrom  and  pay  the  same  to  certain  beneficiaries  designated  by 
the  deceased.  It  appears  that  part  of  the  estate  of  the  deceased  was 
a  certain  foundry,  and  the  trustees,  in  their  management  of  the  estate, 
charged  against  the  business  the  rent  for  the  foundry  and  paid  the 
amount  so  charged  into  the  trust  of  the  residuum  of  the  estate.  The 
present  trustee  has  refused  to  do  this,  and  contends  that,  while  the 
method  adopted  by  the  preceding  trustees,  under  which  this  was  done, 
produced  no  harm  either  to  the  estate  or  to  the  beneficiaries  thereunder, 
there  was  no  obligation  upon  him  to  do  the  same,  as,  when  the  testator 
gave  all  of  the  property  pertaining  to  his  business  in  trust  to  continue 
the  said  business,  he  must  necessarily  have  included  the  foundry. 

I  think  this  contention  is  correct  There  is  no  more  reason  why 
the  trustees  should  charge  themselves  with  rent  for  the  foundry  than 
there  is  that  they  should  charge  themselves  for  the  hire  of  the  various 
tools  and  appliances  required  in  such  business.  It  will  be  observed, 
of  course,  that  the  net  result  to  the  beneficiaries  under  the  trust  is  not 
aflfected,  no  matter  which  course  is  adopted,  as  in  the  one  case  it  simply 
means  that  the  income  derived  from  the  trust  pertaining  to  the  real 
estate  is  larger,  whereas  in  the  other  case  it  means  that  the  income  de- 
rived from  the  trust  in  regard  to  the  business  is  the  larger.  In  other 
words,  this  is  solely  a  matter  of  bookkeeping.  But  the  real  importance 
of  the  question  arises  in  connection  with  the  proviso  in  relation  to  the 
carrying  on  of  the  business,  which  directs  that  the  same  shall  be  dis- 
continued when  the  trustees'  management  of  the  business  fails  to  pro- 
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duce  a  certain  amount  of  profit ;  and  the  question,  therefore,  of  what  are 
the  running  expenses  of  such  business,  becomes  very  important  in  de- 
termining whether  the  trustees  have  continued  such  business  for  a 
longer  period  than  was  permitted  by  the  testator. 

The  disposal  of  the  above  question  practically  disposes  of  the  second 
question  as  to  whether  the  limitation  under  which  the  business  was  to  be 
conducted  has  been  reached  or  not,  as,  if  the  amount  which  has  been 
charged  up  for  rent  be  held  not  to  be  one  of  the  expenses  of  such 
business  within  the  contemplation  of  the  deceased,  then  the  limitation 
contained  in  his  will  has  not  been  reached.  In  this  connection  I  might 
say  that  there  are  several  items  charged  as  expenses  of  the  business 
which,  in  my  judgment,  should  not  be  regarded  as  running  expenses, 
but  as  items  in  the  way  of  renewal.  These  items  are  in  the  nature  of 
the  purchase  of  new  horses  and  other  matters  of  that  kind. 

As  to  the  question  of  the  loss  incurred  in  the  business  during  the 
administratorship  of  the  substituted  trustee,  it  appears  that  there  is  no 
direct  proof  that  there  has  been  any  loss  occasioned  by  any  lack  of 
attention  on  the  part  of  such  trustee,  and  the  contestant  is  the  last 
person  in  the  world  in  a  position  to  make  any  such  suggestion.  Her 
doing  so  is  one  of  the  most  amazing  pieces  of  affrontery  that  has,  in 
my  judgment,  ever  been  displayed  in  a  court  of  justice.  The  contes- 
tant, the  widow  of  the  deceased,  was  originally  one  of  the  trustees. 
As  such  trustee,  she  was  allowed  to  receive  10  per  cent,  of  the  profits 
of  the  business  for  her  compensation  in  managing  the  same.  It  ap- 
pears, also,  that,  instead  of  taking  personal  control  and  management 
of  such  business,  she  employed  one  Wolf  to  manage  the  same  for  her, 
for  which  he  was  paid  a  large  salary.  The  present  substituted  trus- 
tee, who  is  her  son,  occupied  a  subordinate  position  in  the  business. 
After  a  period  of  time,  it  appears  the  contestant  married  this  man  Wolf. 
Subsequently  she  rendered  her  account  as  trustee  and  resigned.  With 
the  money  for  the  commissions  which  were  due  her  a  new  company  was 
formed,  in  which  Wolf,  her  husband  and  foreman  of  the  business 
of  the  deceased,  was  the  president,  but  to  which  he  did  not  contribute 
a  dollar  of  his  own  money.  He  immediately  started  such  business  in  ac- 
tive opposition  to  the  business  which  he  had  been  managing  for  her 
when  she  was  trustee  of  this  estate. 

It  was  under  these  circumstances  that  the  son  of  the  deceased  was  ap- 
pointed a  substituted  trustee.  He  has  taken  charge  of  the  same  and 
run  it  to  the  best  of  his  ability.  There  is  not  a  particle  of  testimony  as 
to  any  specific  act  of  neglect  or  omission  on  his  part,  or  any  suggestion 
that,  under  any  other  kind  of  management,  under  the  peculiar  circum- 
stances which  he  had  to  contend  with,  any  better  results  could  have  been 
obtained,  other  than  the  fact  that  the  receipts  of  the  business  under 
his  management  have  not  been  as  great  as  under  that  of  the  previous 
trustee.  To  permit  this  contestant,  the  former  trustee,  who,  as  the 
tool  of  her  husband,  is  doing  her  utmost  to  destroy  this  business,  to 
use  so  much  of  the  destruction  she  has  wrought  as  a  means  of  punish- 
ing her  son,  is  in  my  judgment  absolutely  without  reason.  If  there 
is  any  person  who  should  merit  the  censure  of  the  court,  it  is  the  mother 
who  would  treat  her  son  in  any  such  unnatural  way  as  this  and  the  man 
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who  would  use  the  means  obtained  by  his  marriag^e  in  endeavoring  to 
destroy  the  property  left  by  his  predecessor,  the  first  husband  of  this 
woman. 

The  statement  of  this  question  brings  us  to  the  proposition  contain- 
ed in  the  fourth  objection.  As  I  have  stated,  the  contestant  got  her 
commissions  in  full,  and  her  husband,  who  had  practically  performed 
her  own  work,  also  received  a  salary  as  manager  of  the  company. 
The  substituted  trustee  did  not  attempt  to  obtain  his  money  by  any 
such  subterfuge  as  that,  but  increased  his  salary  which  he  had  been 
getting  while  working  in  that  business,  though  to  a  sum  which  was 
much  less  than  that  which  had  been  previously  drawn  by  his  step- 
father. I  appreciate  the  contention  that  the  commissions  of  an  executor 
or  trustee  are  the  ordinary  measure  of  his  compensation.  But  where 
this  estate  had  been  run  for  years  with  the  concession  that  it  was  neces- 
sary to  have  a  manager  for  the  business,  and  where  this  trustee  simply 
carried  on  the  practice  adopted  by  the  prior  trustee  at  a  reduced  expense 
to  the  estate,  it  does  not  seem  to  me  that  it  can  be  now  urged  for  the 
first  time  that  such  a  salary  should  not  be  permitted.  Certainly  this 
contestant,  who  has  not  only  benefited  by  this  course,  but  to  an  extent 
which  enables  her  to  go  into  a  business  to  destroy  that  left  by  the 
testator,  is  the  last  person  who  should  be  given  any  serious  considera- 
tion by  a  court  of  justice  in  her  views  on  the  subject.  The  determina- 
tion of  this  question  will  therefore  dispose  of  the  seventh  objection 
in  relation  to  the  commissions  of  this  substituted  trustee. 

The  fifth  proposition  is  in  relation  to  what  is  known  as  "entertain- 
ment" moneys.  It  appears  to  have  been  conceded  since  the  death  of 
the  testator  that  in  the  conduct  of  the  business  it  was  necessary  that 
certain  items  should  be  expended  for  the  entertainment  of  buyers,  in 
order  that,  by  so  doing,  their  good  will  could  be  secured.  This  prac- 
tice has  been  recognized  by  expenditures  which  have  been  approved  of 
in  all  of  the  previous  accounts  and  has  been  continued  by  the  substituted 
trustee  herein.  There  is  nothing  to  show  that  the  amounts  which  he 
expended  have  been  improper  or  incorrect.  It  stands  to  reason  that 
such  items  cannot  necessarily  be  accompanied  by  vouchers,  so  that 
the  trustee  could  give  a  careful  statement  in  regard  to  the  same,  as  he 
would  do  in  the  case  of  the  ordinary  items  of  an  executor's  or  ad- 
ministrator's account.  It  is  but  fair  to  assume  that,  as  this  was  a 
practice  which  was  carried  on  by  the  business  during  the  life  of  the 
testator,  the  testator,  in  directing  his  trustees  to  carry  on  such  busi- 
ness, appreciated  that  this  would  be  a  necessary  matter  for  them  to 
attend  to  in  order  that  the  business  might  be  managed  with  the 
same  degree  of  profit  as  was  attained  during  his  lifetime. 

As  to  the  claim  of  the  contestant  for  the  share  of  her  deceased  child 
Catherine,  it  does  not  appear  that  there  is  any  sum  due  her  as  yet, 
and  hence  there  can  be  no  direction  in  regard  thereto. 

Let  findings  and  decree  be  presented  in  accordance  with  this  opinion. 

Decr^  accordingly. 
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In  re  GERDES'  ESTATE. 

(Surrogate's  Ck>urt,  Kings  Oounty.    March*  1906.) 

1«  Death— BviDENOB—BxTBDXiv  of  Proof. 

Where  a  husband  and  wife  perished  In  a  common  disaster,  one  claim- 
ing through  an  alleged  survivorship  of  the  husband  has  the  burden  of 
proving  the  prior  death  of  the  wife. 
[Ed.  Note.— For  cases  in  point,  see  voL  15,  Cent  Dig.  Death,  |  7.] 

2.  Same— PBXSuiiFTiONS. 

Evidence  examined,  and  held  InsufDcient  to  show  that,  where  a  husband 
and  wife  perished  in  the  same  disaster,  the  wife  died  first,  and  it  must 
be  presumed  that  they  perished  at  the  same  time,  and  her  estate  must 
be  disposed  of  in  accordance  with  such  presumption. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  15,  Cent  Dig.  Death,  §|  7-0.] 

In  the  matter  of  the  accounting  in  the  estate  of  Margaretha  Gerdes. 
Decree  rendered. 

Joseph  J.  Hood,  for  accounting  party. 
E.  R.  Thompson,  for  estate  of  Henry  Gerdes. 
Nicholas  Schloeder,  special  guardian  for  Henrietta  Postel. 
Moses  J.  Harris,  special  guardian  for  Caroline  Vogel  and  Lorette 
Boomgarden. 
John  C.  Stemmermann,  for  St  Mark's  Church. 

CHURCH,  S.  The  deceased  was  with  her  husband  on  an  excursion 
aboard  the  General  Slocum,  on  June  15,  1904,  which  steamer  caught 
fire,  resulting  in  a  terrible  loss  of  life.  Both  the  deceased  and  her  hus- 
band perished  in  this  disaster,  and  the  sole  question  arising  in  connec- 
tion with  this  account  is  whether  it  shall  be  settled  upon  the  theory  that 
both  died  at  the  same  time  or  whether  either  of  them  survived  the 
other. 

The  question  of  survivorship,  under  circumstances  of  this  character, 
has  been  a  problem  which  has  been  presented  to  the  courts  from  the 
earliest  times.  In  the  old  civil  law,  where  persons  perished  in  a  com- 
mon disaster,  a  number  of  presumptions  were  established  as  a  guide 
to  the  courts  in  determining  the  question  of  survivorship;  but  these 
presumptions  have  never  been  indulged  in  by  the  conmion  law,  and 
the  problem  has  been  treated  as  a  question  of  fact  to  be  disposed  of  in 
accordance  with  the  circumstances  surrounding  the  disaster.  The 
leading  case  on  the  subject  in  this  state  is  that  of  Newell  v.  Nichols,  75 
N.  Y.  78,  89,  31  Am.  Rep.  424,  in  which  the  court  states  as  follows : 

'The  rule  is  that  the  law  will  Indulge  in  no  presumption  on  the  subject.  It 
will  not  raise  a  presumption  by  balancing  probabilities,  either  that  there  was 
a  survivor,  or  who  it  was.  *  *  *  It  is  regarded  as  a  question  of  fact  to  be 
proved,  and  evidence  merely  that  two  persons  perished  by  such  a  disaster  is 
not  deemed  sufficient  If  there  are  other  circumstances  shown  tending  to 
prove  survivorship,  courts  will  then  look  at  the  whole  case  for  the  purpose  of 
determining  the  question ;  but,  if  only  the  fact  of  death  by  a  common  disaster 
appears,  they  will  not  undertalce  to  solve  it  on  account  of  the  nature  of  the 
question,  and  its  inherent  uncertainty." 

That  case  also  laid  down  the  further  rule  that  a  person  who  claims 
that  there  was  any  survivorship  must  affirmatively  prove  the  same. 
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This  being  the  state  of  the  law,  the  contestant  has  offered  proof  in 
an  effort  to  sustain  tiie  contention  that  the  testatrix  herein  predeceased 
her  husband. 

Perhaps,  before  taking  up  the  specific  evidence  with  relation  to  the 
death  of  the  testatrix  and  her  husband,  a  brief  statement  of  the  condi- 
tions surrounding  the  course  of  the  General  Slocum  on  the  day  in  ques- 
tion will  be  valuable.  The  General  Slocum  on  the  fateful  day  was 
proceeding  through  the  East  river  in  the  direction  of  Long  Island 
Sound,  having  on  board  a  large  number  of  women  and  children;  it 
being  the  occasion  of  a  Sunday  school  picnic.  At  the  eastward  ex- 
tremity of  what  can  be  known  as  the  East  river,  the  channel  passes  a 
place  called  the  Sunken  Meadow;  and  a  short  distance  beyond  that 
is  the  138th  Street  Ferry,  which,  it  appears,  is  the  nearest  place  to  the 
Alexander  Street  station  house.  This  locality  is  referred  to  by  some 
persons  as  Morrisania,  which  is  the  old  name  of  the  town  prior  to  its 
incorporation  in  the  city  of  New  York.  About  a  half  mile  beyond  this 
point,  the  channel  narrows  down  and  passes  between  the  North  Brother 
and  South  Brother  Islands,  The  General  Slocum  was  a  large  excur- 
sion steamer,  having  three  decks :  The  main  deck,  which  was  occupied 
principally  by  the  cabins ;  the  upper  deck,  upon  which  there  was  but  a 
short  stretch  of  cabin,  but  which  was  protected  by  the  hurricane  deck, 
which  latter  was  without  shelter  of  any  kind.  The  deceased  and  her 
husband  obtained  seats  upon  the  after  portion  of  the  upper  deck,  a  short 
distance  from  the  rail,  and  a  little  while  before  the  disaster  were  seen, 
at  this  place  sitting  together,  evidently  admiring  the  scenery.  The  fire 
broke  out  on  the  boat  in  the  vicinity  of  the  Sunken  Meadow.  Intense 
excitement  and  confusion  resulted,  and  while  it  lasted  no  one  seems 
to  have  seen  the  testatrix  or  her  husband  on  the  upper  deck  near  where 
they  had  been  seated  before  the  catastrophe.  It  appears  that  the  captain 
of  the  boat  kept  her  on  her  course  until  he  reached  the  North  and  South 
Brother  Islands,  when  he  turned  out  of  the- channel  and  ran  the  boat 
aground  on  the  South  Brother  Island.  Although  the  bow  of  the  boat 
w^s  hard  and  fast,  there  were  a  number  of  feet  of  water  under  her 
stem;  and,  when  she  was  thus  run  aground,  she  tipped  over  toward 
the  island,  and  the  persons  on  the  hurricane  deck  were  thrown  off  into 
the  water. 

Just  before  she  was  beached,  a  woman,  who  had  been  on  the  hur- 
ricane deck  during  the  entire  course  of  the  excursion  and  who  was 
familiar  with  the  husband  of  the  deceased,  observed  him  standing  in 
close  proximity  to  where  she  was.  She  was  unacquainted  with  his 
wife,  but  she  states  that  no  woman  was  apparently  in  his  immediate 
company ;  and,  upon  being  shown  a  photograph  of  the  testatrix,  asserts 
that  she  is  quite  positive  that  there* was  no  person  in  the  vicinity 
resembling  the  deceased.  While,  of  course,  this  failure  to  identify  the 
deceased  as  being  present  at  the  time  is  insufficient  of  itself  to  show 
that  she  was  not  there,  yet,  in  view  of  other  evidence,  it  becomes  some- 
what significant.  It  appears  that  at  this  time  the  persons  on  the  lower 
decks  were  crowding  up  the  stairs  onto  the  hurricane  deck,  for  what 
purpose  it  does  not  seem  to  be  disclosed.  While  this  was  going  on, 
the  husband  of  the  deceased  was  standing  near  the  witness  looking 
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over  the  stairs,  up  which  the  frightened  excursionists  were  thronging 
from  the  deck  below.  Within  a  few  moments  after  the  witness  thus 
observed  the  husband  of  the  testatrix  on  the  hurricane  deck,  the  boat 
ran  aground  and  the  persons  thereon  were  precipitated  into  the  water, 
as  before  described.  This  was  the  last  time  the  husband  of  the  deceased 
was  seen  alive,  and  his  body  was  not  recovered  until  some  seven  ot 
eight  days  after  the  disaster,  when,  among  some  of  the  bodies  brought 
to  the  morgue,  it  was  identified  by  members  of  his  family.  These  facts, 
therefore,  conclusively  establish  that  the  husband  of  the  deceased  was 
alive  up  to  the  moment  that  the  boat  was  grounded  on  South  Brother 
Island.  There  is  no  person  living,  however,  who  saw  the  testatrix 
after  the  alarm  of  fire  was  given. 

The  contestant  on  the  first  hearing  had  a  theory  that  the  upper  or 
middle  deck  had  fallen  in  before  the  hurricane  deck,  and  that,  therefore, 
sufficient  had  been  shown  to  justify  the  presumption  that  she  had  pre- 
deceased her  husband;  and  several  adjournments  were  had  at  the  re- 
quest of  the  contestant  to  enable  him  to  produce  witnesses  to  sub- 
stantiate this  theory.  But  upon  the  second  hearing  the  contestant  not 
only  abandoned  this  theory,  but  the  testimony  on  such  hearing  was 
in  direct  conflict  with  the  same.  It  appears  from  the  evidence  that, 
immediately  after  the  alarm  of  fire  was  sounded,  persons  commenced 
jumping  into  the  water  to  escape  the  flames,  or  were  forced  into  the 
water  in  consequence  of  the  crush  and  excitement;  and,  from  the 
Sunken  Meadow  to  South  Brother  Island,  a  continual  string  of  un- 
fortunates in  a  drowned  or  half-drowned  condition  was  picked  out  of 
the  water,  and  it  was  claimed  that  the  deceased  herein  was  one  of 
such  persons.  A  witness  is  produced  who  lived  in  Morrisania  and  was 
employed  in  a  yacht  club  having  its  headquarters  on  South  Brother 
Island.  He  was  proceeding  in  a  rowboat  to  Morrisania  when  his  at- 
tention was  attracted  by  a  signal  of  distress  given  by  the  General 
Slocum.  He  hastened  into  the  wake  of  the  boat  to  endeavor  to  save 
the  lives  of  those  who  were  falling  into  the  river  and  to  assist  in  re- 
covering the  bodies  of  the  drowned.  He  picked  up  the  bodies  of  three 
persons  and  partially  dragged  them  into  his  boat,  and,  this  being  e>fl- 
dently  the  limit  of  its  capacity,  started  to  row  for  the  dock  at  138th 
street.  At  the  time  he  picked  these  bodies  up,  the  General  Slocum  was 
still  some  distance  from  the  South  Brother  Island,  where  she  was 
grounded.  Upon  reaching  the  float,  with  the  assistance  of  the  man 
in  charge  of  the  same,  he  lifted  out  the  bodies  he  had  thus  recovered  and 
laid  them  on  the  float.  It  was  apparent  that  they  were  all  dead  and 
that  life  was  extinct  when  he  had  originally  got  them  into  his  boat. 
Of  these  three  bodies^  one  was  that  of  a  child  of  3  or  4  years ;  another 
was  that  of  a  comparatively  young  woman,  about  24  or  26  years  of  age ; 
and  the  third  was  that  of  a  woman  in  the  neighborhood  of  70,  who  was 
about  5  feet  10  inches  in  height,  and,  although  possessing  a  large  frame, 
was  not  corpulent. 

It  is  the  contention  of  the  contestants  that  this  woman  was  the 
testatrix  herein,  and  that,  as  it  is  thus  conclusively  shown  that  she  had 
been  drowned  before  the  boat  was  beached,  the  evidence  that  she  pre- 
deceased her  husband  is  complete.    The  sole  questicm,  therefore,  is  as 
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to  the  identification  of  the  body  of  this  woman  as  bein^  the  testatrix 
herein.  Other  than  being  able  to  give  the  brief  description  in  ques- 
tion, the  man  who  brought  this  body  to  the  shore  cannot  more  par- 
ticularly identify  her.  A  photograph  of  the  deceased  was  offered  in 
evidence.  It  was  insufficient,  however,  to  enable  him  to  recall  whether  it 
resembles  the  deceased  or  not.  This  is  not  strange,  in  view  of  the  fact 
that,  immediately  after  he  had  lifted  these  bodies  from  the  boat  to  the  dock, 
he  put  forth  again  in  his  endeavor  to  rescue  others.  The  man  who  was 
in  charge  of  the  float,  however,  one  Daub,  states  that,  as  these  were 
the  first  bodies  which  were  brought  ashore,  he  naturally  was  more  im- 
pressed with  the  characteristics  of  the  same  than  he  was  with  those 
of  the  bodies  that  followed  later,  and,  upon  being  shown  the  photo- 
graph of  the  testatrix,  positively  declared  that  the  woman  who  was 
thus  brought  to  the  float  was  the  deceased:  He  also  declares  that 
the  body  in  question  had  a  scratch  or  bruise  along  the  right  temple, 
as  if  she  had  been  struck  by  something  in  falling  from  the  boat, 
or  in  the  water  after  she  had  left  the  boat,  and  that,  in  looking  at  the 
bodies,  he  commented  upon  this  fact  to  certain  of  the  bystanders  who 
were  assisting  him.  A  Mr.  Postel,  the  son-in-law  of  .Mr.  Gerdes,  is  then 
recalled  to  the  witness  stand,  and  he  testifies  that  Mrs.  Gerdes'  body 
had  such  a  mark  upon  the  right  temple,  and  in  this  he  is  corroborated 
by  the  undertaker  and  several  other  witnesses ;  but  he  had  already  been 
on  the  witness  stand  and  testified  to  identifying  the  body  at  the 
Alexander  Street  station  house  and  also  at  the  morgue,  and,  upon 
being  asked  on  that  occasion  if  the  face  of  the  deceased  was  injured 
in  any  way,  had  replied  it  was  not. 

The  fact  that  no  witness  who  had  seen  the  body  had  referred  to  this 
injury  until  after  the  testimony  of  Daub,  which  showed  that  this  could 
be  used  as  a  mark  of  identification,  is  suspicious,  and,  taken  with  the 
previous  testimony  of  Postel,  strongly  suggests  that  it  was  an  after- 
thought in  consequence  of  the  statement  of  Daub.  Both  of  two 
ladies,  one  a  stepdaughter  of  the  deceased,  state  that  the  deceased  had  a 
full  set  of  false  teeth,  both  upper  and  lower,  and  that,  when  the  body 
was  brought  to  the  house,  these  teeth  were  missing,  and  that,  in  addi- 
tion, the  cheeks  were  bruised  and  were  black  and  blue,  but  that  there 
was  no  scar  on  the  right  temple,  such  as  described.  These  ladies  also 
state  that,  by  reason  of  the  above  condition  of  the  face  of  the  deceased, 
she  was  almost  unrecognizable,  and  that,  as  the  photograph  had  been 
taken  several  years  before  her  death,  it  did  not  look  anything  like 
her  corpse,  and  that  the  witness  Daub  could  not  have  identified  her 
by  means  of  the  photograph.  These  witnesses  are  intelligent  and  dis- 
interested, and  their  evidence  impresses  me  as  candid  and  truthful. 
It  is,  therefore,  not  only  not  proved  that  this  body  was  that  of  the  de- 
ceased, but  the  weight  of  evidence  is  that  it  was  not.  That  being 
so,  there  being  no  sufficient  evidence  of  survivorship,  it  must  be  as- 
sumed that  the  deceased  and  her  husband  both  perished  at  the  same 
time,  and  that  her  estate  must  be  disposed  of  accordingly. 

Let  findings  and  decree  be  presented  in  accordance  with  this  opin- 
ion. 

Decreed  accordingly. 
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In  re  NEUFELD. 

(Surrogate's  Ctourt,  Kings  CJounty.    April,  1900.) 

1.  WiTNTOSKS— Competency— Transaction  with  Decedent. 

Where  a  wife  was  the  holder  of  a  note  purporting  to  have  been  Indorsed 
by  a  deceased  person,  her  husband,  who  managed  his  wife's  business  as  if 
it  were  his  own,  she  knowing  nothing  about  it,  the  title  being  In  the  wife's 
name  simply  to  enable  the  husband  to  avoid  payment  of  certain  debts^  is 
incompetent,  under  Code  Civ.  Proc  S  829,  to  testify  In  a  proceeding  for 
the  sale  of  the  decedent's  real  estate  to  pay  such  note,  as  to  the  circum- 
stances  attending   the  alleged  Indorsement 

[Ed.  Not& — For  cases  In  point,  see  vol.  GO,  Cent  Dig.  Witnesses,  SI 
576-579.] 

2.  Executobs    and   Administratobs  —  Aixowancb    or   Claim  —  Etfeot    on 

Hkibs— Sales  roB  Payment  or  Debts. 

Where  a  judgment  was  to  the  knowledge  of  the  heirs  recovered  against  an 
administratrix  on  a  note  indorsed  by  her  decedent,  an  attorney  assuming 
to  represent  the  heirs  stlpulatlnig  for  an  entry  of  the  judgment  after  90 
days,  the  heirs  were  not  bound  by  such  judgment,  under  Code  Civ.  Proc. 
$  2755,  providing  that  an  heir  may  contest  k  claim,  though  allowed  by  the 
administratrix,  and  were  not  estopped  from  disputing  the  claim  in  a  pro- 
ceeding for  sale  of  decedent's  lands  to  pay  the  same. 

Application  to  sell  the  real  estate  of  Israel  Neufeld,  deceased,  to 
pay  debts.    Proceeding  dismissed. 

Leonard  Bronner,  for  petitioner. 

M.  F.  McGoldrick,  for  respondents. 

Solomon  S.  Schwartz,  for  Wm.  B.  Roth  and  Marie  Jaffe. 

CHURCH,  S.  The  deceased  herein  left  a  comparatively  small  per- 
sonal estate,  but  was  the  owner  of  real  estate  exceeding  $50,000  in 
valuation.  There  survived  him  his  widow,  who  was  duly  appointed 
administratrix,  and  several  brothers  and  sisters,  his  heirs  at  law.  Up- 
on the  application  for  the  sale  of  his  real  estate  to  pay  his  debts,  the  said 
heirs  at  law  have  resisted  the  same,  contending  that  the  deceased  was 
not  indebted  as  claimed  by  the  petitioner.  The  petitioner  alleges  that 
the  deceased  indorsed  a  certain  promissory  note  for  the  sum  of  $1,600,. 
which  came  into  her  possession,  and,  it  not  being  paid  at  maturity,  she 
seeks  to  hold  the  decedent's  estate  for  its  payment.  And  it  is  alsa 
claimed  that  the  deceased  indorsed  another  note  for  the  same  amount, 
which  is  now  held  by  one  Lillian  Davidow.  It  appears  to  be  conceded 
that  the  personal  estate  of  the  deceased  is  insufficient  to  meet  these 
two  obligations,  if  they  are  valid  debts  against  the  estate,  and  the  sole 
question,  therefore,  is  whether  they  are  valid  claims  against  the  de- 
ceased. 

The  petitioner  seeks  to  establish  these  claims  in  a  twofold  manner: 
First,  by  proving  directly  that  these  notes  were  duly  and  properly  in- 
dorsed by  the  deceased,  and  that  he  did  not  in  his  lifetime  pay  the^ 
same;  second,  by  claiming  that,  in  two  actions  brought  by  these  claim* 
ants  against  the  administratrix,  the  respondents  herein,  the  heirs  at 
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law,  appeared  by  their  attorney  and  stipulated  that  judgment  might 
be  entered  therein,  and  that,  therefore,  there  has  been  created  a  com- 
plete estoppel  of  record,  which  prevents  them  from  contesting  the 
ri^ts  of  die  said  claimants  in  this  proceeding. 

Taking  up  the  propositions  in  order,  it  appears  that  the  two  notes 
^were  made  and  that  they  bore  on  the  back  the  words:  "I.  Neufeld." 
The  question  is,  therefore,  whether  such  indorsement  was  the  indorse- 
ment of  the  deceased.  The  testimony  attempting  to  establish  this  fact 
is  not  the  same  in  both  cases.  In  connection  with  the  note  held  by 
Sarah  Rosenfeld,  the  petitioner,  there  arises,  at  the  outset,  the  query 
as  to  whether  the  testimony  of  the  husband  of  the  claimant  is  com- 
petent under  section  829  of  the  Code.  The  circumstances  under  which 
such  evidence  is  offered  are  as  follows :  It  appears  that  Sarah  Rosen- 
feld, the  petitioner,  was  the  wife  of  one  Samuel  Rosenfeld  who,  several 
years  ago,  had  been  in  business  on  his  own  account  and  had  failed. 
Business  was  now  being  conducted  in  the  name  of  Sarah  Rosenfeld ; 
but  she  paid  no  attention  to  its  management,  as  her  husband  managed 
such  business  under  a  power  of  attorney.  Without  reviewing  the 
evidence  on  this  head  in  detail,  it  may  be  briefly  stated  that  it  appears, 
beyond  controversy,  that  this  business  was  being  conducted  by  the 
witness  Rosenfeld  in  the  same  manner  as  if  it  were  his  own  business, 
the  title  to  the  same  being  simply  in  the  name  of  his  wife  so  to  evade 
payment  to  his  creditors;  and,  although  thus  conducted  in  the  name 
of  his  wife,  it  is  evident  that  she  knew  no  more  in  relation  to  it  than  she 
would  if  she  had  not  a  penny  of  interest  therein.  The  petitioner,  there- 
fore, offered  her  husband  as  a  witness  to  prove  the  circumstances  at- 
tending the  signing  of  the  note  by  the  deceased,  Neufeld,  claiming 
that  he  was  not  a  party  interested  in  the  event. 

If  this  contention  is  correct,  then  section  829  of  the  Code  may  as 
well  be  abolished.  The  spirit  and  purpose  of  such  section  was  to  pre- 
vent a  person  who  had  a  transaction  with  a  deceased  person,  and  who 
was  interested  in  the  event  of  such  transaction,  from  testifying  where, 
1>y  reason  of  the  death  of  the  other  party  to  the  transaction,  no  evidence 
could  be  offered  to  contradict  such  testimony.  The  witness  Rosenfeld 
was  absolutely  the  alter  ego,  not  only  in  name,  but  in  fact,  of  the  peti- 
tioner; and  to  say  that,  under  the  Code,  the  petitioner  could  not  testify, 
but  her  husband  could,  is  violating,  not  only  the  letter,  but  the  spirit, 
of  section  829.  The  decisions  quoted  by  the  petitioner  of  Whitman  v. 
Foley,  126  N.  Y.  659,  26  N.  E.  725,  Nearpass  v.  Oilman,  104  N.  Y. 
606,  10  N.  E.  894,  and  Hobart  v.  Hobart,  62  N.  Y.  80,  do  not,  in  my 
judgment,  authorize  the  admission  of  this  evidence.  Each  of  those 
cases  was  properly  decided,  in  view  of  the  particular  circumstances 
attending  the  same;  but  there  is  nothing  contained  in  any  of  them 
which  shows  any  intention  by  the  courts  to  make  valid  evidence  such 
as  is  offered  herein. 

With  the  evidence  of  Rosenfeld  thus  eliminated,  there  is  no  direct 
evidence  showing  that  the  deceased  indorsed  either  of  the  notes  under 
consideration.  An  expert  is  placed  upon  the  stand  and  is  shown  what 
appears  to  be  conceded  to  be  a  signature  of  Israel  Neufeld.    He  says 
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that,  while  the  indorsement  on  each  of  the  notes  resembles  Neufeld's 
handwriting,  if  a  check  was  presented  to  him,  at  the  bank  in  which  he 
is  employed,  bearing  such  a  signature  by  Mr.  Neufeld,  he  would  refuse 
payment  of  the  same.  The  attorney  for  the  petitioner  refers  to  the 
testimony  of  Mr.  Franklin  as  establishing  the  proposition  that  this  is 
Mr.  Neufeld's  signature.  An  examination  of  the  record  will  show 
that  the  attempts  to  qualify  Mr.  Franklin  as  an  expert,  so  as  to  take 
his  opinion  in  relation  to  this  being  Mr.  Neufeld's  signature,  were  re- 
jected. The  only  references  in  Mr.  Franklin's  evidence  in  regard  to 
the  signature  consist  in  his  statement  of  conversations  held  between 
him  and  the  various  members  of  the  Neufeld  family.  These  are  in- 
troduced for  another  purpose,  which  will  be  taken  up  hereafter;  and, 
of  course,  mere  expressions  of  opinions  on  other  matters  contained 
therein  are  not  to  be  regarded  as  proof  of  those  facts. 

If  this  was  the  signature  of  the  deceased,  obtained  in  the  usual 
course  of  business  in  a  perfectly  straightforward  transaction,  under 
which  he  or  his  estate  would  be  responsible,  it  is  remarkable  that  no 
direct  evidence  can  be  obtained  to  show  that  this  was  so.  Not  the 
slightest  attempt  is  made  to  show  that,  in  connection  with  this  trans- 
action, Mr.  Neufeld  had  any  interest  whatever.  No  effort  is  made  to 
establish  that  he  in  any  way  benefited  by  these  transactions,  or  that 
he  took  part  in  any  way  in  the  same,  except,  of  course,  the  testimony 
of  the  interested  witness,  Rosenfeld.  And  the  absence  of  such  testi- 
mony can  only  be  explained  by  the  fact  that  any  evidence  which  might 
show  that  this  was  the  genuine  signature  of  Mr.  Neufeld  would  also, 
very  probably,  establish  that  the  circumstances  under  which  this  note 
was  executed  were  such  that  he  was  not  responsible  therefor  and  that 
the  petitioner  herein  is  not  an  innocent  holder  for  value  of  the  same. 
The  attorney  for  the  petitioner  seems  to  appreciate  this  fact,  because 
the  major  part  of  the  hearing  was  devoted  to  an  attempt  to  show  that 
the  heirs  at  law  and  owners  of  this  real  estate  conceded  the  correctness 
of  these  notes  in  another  litigation  and  that  they  are  estopped  from 
denying  such  concession  now. 

The  facts  in  relation  to  this  matter  are  as  follows:  The  petitioner 
herein,  upon  her  claim  being  rejected  by  the  administratrix,  brought 
suit  in  the  Supreme  Court  against  the  administratrix,  as  such,  to  re- 
cover upon  the  notes  in  question.  She  was  represented  in  such  action 
by  an  attorney,  Mr.  Franklin.  When  the  case  was  about  to  be  reached 
for  trial,  he  notified  her  that  there  was  no  proper  defense  to  such  suit, 
and  that  these  heirs  at  law  should  be  made  aware  of  that  fact,  so  that 
they  might  make  provision  for  taking  charge  of  such  litigation.  It 
further  appears  that  a  lawyer  by  the  name  of  Hart,  representing  some 
of  these  heirs,  subsequently  appeared  in  court,  and  that,  as  a  final  result 
of  the  discussion  had,  a  stipulation  was  made  with  the  plaintiff  to  wait 
90  days,  and  at  the  expiration  of  that  time  to  permit  him  to  enter  judg- 
ment. This  stipulation  was  signed  by  Mr.  Hart,  as  attorney  for  the 
various  heirs  at  law,  now  contesting  this  proceeding;  and  the  conten- 
tion is  made,  therefore,  that,  as  they  authorized  Mr.  Hart  to  make  this 
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stipulation,  they  are  bound  thereby,  and  cannot  now  set  up  any  defense 
to  this  proceeding. 

The  testimony  on  this  point  is  very  rambling  and  confusing.  The 
various  parties,  the  heirs  at  law,  are  Hebrews  who  have  come  from  a 
province  in  Russia.  Some  of  them  are  unable  to  speak  the  English 
language  at  all,  and  others  but  very  imperfectly;  and  none  of  them, 
apparently,  has  a  perfectly  clear  appreciation  of  the  conditions  sur- 
rounding this  litigation.  This  is  not  to  be  wondered  at,  as  it  is  evi- 
dent that  both  Mr.  Franklin,  who  was  representing  the  administratrix, 
and  Mr.  Hart,  who  it  is  contended  represented  these  heirs  at  law,  did 
not  appreciate  the  leg^l  effect  of  the  litigation  then  pending  as  affect- 
ing the  rights  of  the  said  heirs  at  law.  These  two  attorneys  apparently 
believed  (and  so  testified  on  the  witness  stand)  that,  as  they  under- 
stood the  law  in  connection  with  the  effect  of  such  litigation,  it  would 
be  binding  as  against  the  respondents  herein.  And  with  this  end  in 
view  they  believed  that  the  concession  of  the  plaintiff  to  wait  90  days 
was  a  valuable  advantage  for  the  heirs  at  law,  as  any  judgment  which 
might  be  obtained  would  be  directly  enforceable  against  the  heirs  at 
law  and  any  property  which  they  might  possess. 

There  is  not  only  no  principle  of  the  common  law  which  would  give 
to  this  proceeding  any  such  effect ;  but,  on  the  contrary,  it  is  in  direct 
conflict  with  the  provisions  of  the  statute  covering  this  proceeding,  as 
section  2755  of  the  Code  expressly  provides  that  an  heir  at  law  has 
full  right  to  test  the  validity  of  any  claim  against  the  testator's  estate, 
notwithstanding  that  it  may  have  been  allowed  or  established  by  the 
administratrix  of  the  estate.  With  this  false  conception  of  the  effect 
of  the  litigation  prevailing  in  the  minds  of  the  attorneys  in  their  en- 
deavor to  advise  and  protect  the  interests  of  these  contestants,  what 
is  it  apparent  that  these  contestants  have  done  in  the  case  ? 

As  it  has  been  heretofore  stated,  the  evidence  is  very  rambling  and 
conflicting.  There  is  no  positive  or  distinct  statement  that  shows  that 
all  of  these  contestants  clearly  and  explicitly  intended  to  concede  the 
claim  in  question,  or  that  any  authorization  which  they  may  have 
given  Mr.  Hart  was  to  accomplish  that  result.  And  when  we  consider 
that  even  an  attorney  of  record,  employed  to  defend  the  case  and  to 
take  full  charge  thereof,  has  no  power  to  compromise  his  client's  right 
unless  his  aumority  is  clear  and  explicit,  it  naturally  follows  that  the 
authority  which  was  conferred  upon  Mr.  Hart,  who  was  not  the  attor- 
ney of  record,  must  be  subjected  to  the  same  test.  The  subject  of  an 
attorney's  power  to  bind  his  client  has  been  repeatedly  under  considera- 
tion. The  general  rule  is  well  stated  in  3  American  and  English  En- 
cydopcedia  of  Law  (2d  Ed.)  p.  368,  as  follows: 

*«riie  general  rale  Is  now  well  settled  that  an  attorney  has  no  power  by 
mere  virtue  of  his  retainer  and  without  express  authority  to  bind  his  client  by 
a  compromise  of  a  pending  suit  or  other  matter  entrusted  to  his  care." 

As  indicating  the  different  phases  of  this  matter,  see  the  cases  of 
Lewis  V.  Duane,  141  N.  Y.  302,  36  N.  E.  322 ;  Beers  v.  Hendrickson, 
45  N.  Y.  665;  Arthur  v.  Homestead  Fire  Ins.  Co.,  78  N.  Y.  462,  34 
Am.  Rep.  550. 
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Viewing  the  conduct  of  the  heirs  at  law,  therefore,  it  is  hardly  con- 
ceivable that,  if  anybody  had  asked  them  or  any  one  of  them  if  they 
intended  to  give  Mr.  Hart  the  authority  to  concede  that  there  were 
legal  claims  against  their  property  aggregating  considerably  more  than 
$3,000,  which  claims,  if  they  did  not  give  him  such  authority,  the  party 
would  have  difficulty  in  proving,  they  would  have  replied  that  such 
was  their  intention.  These  people  have  come  to  this  country  in  con- 
sequence of  the  oppression  and  ill  treatment  which  they  met  with  in 
the  country  of  their  birth.  They  are  of  a  class  who  are  worthy  and 
industrious  citizens  and  who  are  adding  materially  to  the  prosperity 
of  the  community;  and,  in  considering  their  conduct  in  some  of  the 
complicated  transactions  of  this  case,  it  would  be  but  fair  to  consider 
for  a  moment  the  mistakes  that  would  be  committed  by  a  resident  of 
this  country  before  a  tribunal  in  Russia. 

As  the  petitioner  has,  therefore,  failed  to  establish  the  validity  of 
the  debts  in  question,  I  will  dismiss  the  proceeding. 

Proceeding  dismissed. 


Digitized  by 


Google 


Sup.   Ct)  SELKIB  Y.  KLEIN.  449 

<50  Misc.  R^.  191) 

8ELKIR  V.  KLEIN  et  ah 

(Supreme   Court,   Special   Term,   New   York   County.    April,    1006.) 

!•  Religious  Societies— What  Oonstttutb— Consolidatiow. 

A  corporation  formed  under  Laws  1848,  p.  447,  c.  819,  entitled  "An 
act  for  the  Incorporation  of  benevolent,  charitable,  scientific  and  mis- 
sionary societies,"  and  providing  by  section  5  (page  448)  that  the  act 
shall  not  authorize  the  formation  of  any  corporation  which  can  be  In- 
corporated under  Act  April  5,  1813  (2  Rev.  Laws  1818,  p.  212,  c.  60),  pro- 
viding for  the  incorporation  of  religious  societies,  is  not  a  religious  cor- 
poration, and  cannot  consolidate  with  a  religious  corporation  under  Laws 
1895,  p.  484,  c.  723,  §  12,  and  where  it  attempts  so  to  do  Its  real  estate 
does  not  vest  In  the  consolidated  company. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42,  Cent  Dig.  Religious  Societies, 
I  209.] 

2.  Yerdob  and  PxntCHASEs— Failubb  of  Titi«ib— Recovebt  07  Deposit. 

Where  one  claiming  to  own  real  estate  under  a  deed  from  a  consolidated 
religious  corporation  contracts  to  sell  the  same,  and  the  vendee  makes  a 
deposit  on  account  of  the  price  and  rejects  the  title  as  not  marketable,  be- 
cause the  attempted  consolidation  of  the  religious  corporation  was  void, 
he  is  entitled  to  a  lien  on  the  land  for  his  deposit  and  expenses. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48,  CJent  Dig.  Vendor  and  Pur- 
chaser, S  985.1 

Action  by  Malche  Selkir  against  Adolph  Klein  and  others  to  en- 
force a  vendee's  lien  on  real  estate  for  the  amount  of  deposit  paid  on 
the  purchase*  price.    Judgment  for  plaintiff. 

Feltenstein  &  Rosenstein,  for  plaintiff. 
Charles  Schwick,  for  defendants. 

DOWLING,  J.  This  action  is  brought  to  impress  a  vendee's  lien 
on  real  estate  belonging  to  defendants  for  the  amount  of  the  deposit 
paid  on  account  of  the  purchase  price  thereof  and  for  the  expense  in- 
curred in  searching  title  thereto,  the  vendee  having  rejected  the  title 
as  unmarketable.  The  sole  question  to  be  determined  is  whether  de- 
fendants had  a  marketable  title  to  the  premises  in  question;  the  objec- 
tion thereto  being  that  the  rector,  church  wardens,  and  vestrymen  of 
St.  James'  Church,  a  religious  corporation,  never  became  legally  vested 
with  the  title,  and  therefore  could  not  convey  the  same  to  defendants' 
predecessors  in  title.  The  premises  were  conveyed  to  a  corporation 
known  as  "St  James'  Mission  of  the  City  of  New  York"  in  1892. 
This  corporation  was  incorporated  on  or  about  December  31,  1890, 
under  the  provisions  of  chapter  319,  p.  447,  Laws  of  1848,  entitled 
"An  act  for  the  incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies."  By  section  5  (page  448)  thereof  it  is  provided 
that  the  act  in  question  "shall  not  authorize  the  formation  of  any  cor- 
poration which  can  be  incorporated  under  the  act  entitled  'An  act  to 
provide  for  the  incorporation  of  religious  societies,'  passed  April  6, 
1813."  The  membership  corporations  law,  passed  May  8,  1895,  being 
chapter  559,  p.  329,  of  the  Laws  of  1895,  provides,  in  section  2,  art.  1 
(page  331),  thereof,  that  the  term  "membership  corporation"  means 
a  corporation  thereafter  incorporated  under  the  said  chapter,  "or 
heretofore  incorporated  under  any  law  repealed  by  this  [said]  chap- 
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ter/'  Among  the  laws  repealed  by  said  chapter  was  chapter  319,  p. 
447,  of  the  Laws  of  1848.  The  corporation  "St.  James*  Mission  of 
the  City  of  New  York/'  therefore,  became,  after  September  1,  1895, 
when  the  membership  corporations  law  took  effect  (section  148,  p. 
336,  thereof),  a  membership  corporation  and  subject  to  the  provisions 
of  law  governing  the  same.  By  section  7  (page  332)  of  the  member- 
ship corporations  law  any  two  or  more  membership  corporations,  in- 
corporated under  or  by  general  or  special  laws  for  kindred  purposes, 
may  enter  into  an  agreement  for  consolidation,  and  upon  application 
to  the  Supreme  Court  may  by  its  order,  upon  notice  and  hearing,  be- 
come one  corporation,  whereupon  all  property  belonging  to  the  cor- 
poration shall  be  vested  in  and  transferred  to  the  new  corporation, 
which  shall  be  subject  to  all  the  liabilities  of  the  former  corporations. 
The  only  restriction  upon  such  consolidation  therein  contained  is  that 
no  society  for  the  prevention  of  cruelty  to  children  or  animals  shall 
consolidate  with  any  other  corporation. 

"The  rector,  church  wardens,  and  vestr)rmen  of  St.  James'  Church 
in  the  city  of  New  York"  is  a  religious  corporation,  organized  pursu- 
ant to  the  provisions  of  chapter  60,  Rev.  Laws  1813  (volume  2,  p.  212), 
entitled  "An  act  to  provide  for  the  incorporation  of  religious  societies." 
The  religious  corporations  law  was  passed  May  23,  1895,  being 
chapter  723,  p.  477,  of  the  Laws  of  1895.  By  section  112  (page  514) 
thereof,  chapter  60,  p.  212,  Rev.  Laws  1813,  was  expressly  repealed. 
The  rector,  church  wardens,  and  vestrymen  of  St.  James'  Church  in 
the  city  of  New  York,  a  religious  corporation,  thereafter  became  sub- 
ject to  the  provisions  of  the  religious  corporations  law,  under  the  defini- 
tion contained  in  section  2  (page  479)  thereof.  By  section  12  (page 
484)  of  the  religious  corporations  law,  two  or  more  incorporated 
churches  are  permitted  to  enter  into  an  agreement  for  consolidation, 
which,  after  approval  of  the  governing  body  of  the  denomination  to 
which  the  churches  belong,  is  to  be  submitted  for  approval  to  the  Su- 
preme Court  on  the  separate  petition  of  each  church.  After  notice 
of  the  application  and  a  hearing  thereon,  the  court  may  order  the  con- 
solidation on  the  terms  agreed  on,  whereupon  the  new  incorporated 
church  thus  formed  by  consolidation  succeeds  to  the  property  and  es- 
tate of  the  original  churches  and  becomes  chargeable  with  their  debts 
and  obligations. 

On  December  21,  1897,  petitions  were  presented  to  the  Supreme 
Court,  New  York  county,  subscribed,  respectively,  by  St.  James'  Mis- 
sion and  by  the  rector,  church  wardens,  and  vestrymen  of  St.  James' 
Church,  praying  for  the  consolidation  of  the  two  corporations  under 
the  latter  name.  The  petition  of  the  first  of  these  corporations  recited 
that  it  was  a  religious  corporation,  without  ecclesiastical  functions, 
engaged  in  missionary  work,  and  of  the  second  that  it  was  a  religious 
corporation.  From  the  circumstance  that  each  corporation  petitioned 
separately,  as  well  as  from  the  recitals  of  facts  in  the  petition  itself, 
it  is  evident  that  the  proceeding  was  based  on  the  theory  that  both 
societies  were  religious  corporations.  Upon  the  petitions  an  order  was 
made  by  the  Supreme  Court,  on  December  31,  1897,  authorizing  and 
approving  the  proposed  consolidation  under  the  name  of  "The  rector. 
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church  wardens,  and  vestrymen  of  St.  James'  Church  m  the  city  of 
New  York,"  and  by  that  name  the  consolidated  corporation,  on  March 
19,  1904,  conveyed  to  John  F.  Eggert  the  premises  in  question,  which 
had  theretofore  been  acquired  and  held  by  St.  James'  Mission.  It  is 
clear  that  this  consolidation  was  not  legally  perfected,  and  that  title 
to  the  property  owned  by  St.  James'  Mission  never  passed  to  the  con- 
solidated corporation.  The  two  corporations,  at  the  time  of  attempted 
consolidation,  were  not  in  the  same  catagory.  The  general  coipora- 
tion  law  recognizes  and  reiterates  the  difference  between  them  (sec- 
tion 2)  by  classifying  nonstock  corporations  as  either  religious  cor- 
porations or  membership  corporations.  The  law  permitted  only  the 
consolidation  of  two  membership  corporations,  one  of  two  or  more  re- 
ligious corporations.  It  nowhere  authorized  the  consolidation  of  a 
membership  corporation  with  a  religious  society.  The  provisions  al- 
lowing consolidation,  as  has  been  heretofore  shown,  are  plain  and  di- 
rect. There  was  no  statutory  warrant,  therefore,  for  the  proceeding 
followed  in  this  so-called  consolidation. 

It  has  been  expressly  and  often  held  that  corporations  cannot  con- 
solidate without  legislative  authority,  and  it  has  also  been  pointed  out 
that  the  statutes  only  permit  of  the  consolidation  of  corporations  of 
a  similar  nature.  Chevra  Bnai  Israel  v.  Chevra  Bikur  Cholim,  24 
Misc.  Rep.  189,  52  N.  Y.  Supp.  712,  citing  many  cases  upon  the  former 
proposition;  Erste  Sokolower  Congregation  v.  First  United  Verein, 
32  Misc.  Rep.  269,  65  N.  Y.  Supp.  509.  It  is  true  that,  in  the  two  cases 
cited,  there  had  been  no  application  to  the  court  for  approval  of  the 
proposed  consolidation ;  but,  as  has  been  shown,  the  court,  even  if  ap- 
pealed to,  is  without  power  to  legalize  the  effectuation  of  the  consolida- 
tion without  legislative  provision  therefor.  "Corporations  at  common 
law  have  certain  powers,  but  not  such  as  would  authorize  the  forming 
of  a  partnership  or  the  consolidation  of  two  corporations  into  one." 
New  York  8-  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wend.  415.  Judg- 
ment is  therefore  directed  in  favor  of  the  plaintiff,  establishing  a  lien, 
under  the  stipulation,  in  the  sum  of  $475,  with  costs. 

Judgment  directed  in  favor  of  plaintiff,  establishing  a  lien,  under 
stipulation,  in  sum  of  $475,  with  costs. 


nn  App.  Div.  586.) 

ALLEN  V.  PIBRSON  et  aL 

(Supreme  Coort  Appellate  Division,  Fourth  Department    May  2,  1006.) 

MOWOAOES— POBKCLOSUBB— POWKB— CONSTBUOTIOW. 

The  owner  of  certain  property  transferred  the  same  to  his  sons  to  carry 
on  his  nursery  bnslness  thereon,  whereupon  the  sons  immediately  mort- 
gaged  the  property  to  secure  payment  of  loans  made,  and  to  he  made  to 
carry  on  the  business  and  the  then  existing  debts  and  liabilities  of  the 
father.  The  mortgage  provided  that  in  case  of  default  in  the  payment  of 
the  advances  and  loans  made  for  the  purpose  of  carrying  on  the  business 
or  In  the  payment  of  the  claims  continuing  for  30  days,  then  the  trustee 
or  his  successors  In  the  trust  might  and  on  request  in  writing  of  any  one 
on  whose  note  default  shall  have  been  made  or  on  the  written  request  of  a 
majority  in  amount  of  the  holders  of  claims  annexed,  should  tal^e  posses- 
sion of  the  proper^  and  enforce  the  rights  of  creditors.    Held,  that  the 
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holder  of  a  secured  claim  against  the  mortgagors*  father,  which  was  in- 
clnded  in  the  schedule  annexed  to  the  mortgage,  but  which  was  less  in 
amount  than  a  majority  of  all  the  claims  of  its  class,  had  no  authority 
to  direct  a  foreclosure  of  the  mortgage  after  the  jointure  of  other  creditors 
sufficient  to  make  the  amount  of  all  their  names  a  majority  of  tha  claims 
so  annexed. 
McLennan,  P.  J.,  and  Kruse,  J.,  dissenting* 

Appeal  from  Special  Term,  Seneca  County. 

Action  by  Addie  E.  Allen  against  Albert  H.  Pierson  and  others. 
From  an  interlocutory  judgment,  overruling  a  demurrer  to  the  com- 
plaint for  want  of  facts,  defendants  appeal.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

George  E.  Zartman,  for  appellants. 

Charles  E.  Opdykc   and  Henry  E.  Miller,  for  respondent 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  the  de- 
murrer sustained,  with  costs  to  the  appellant  with  leave  to  the  respond- 
ent to  plead  over  on  payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.  The  action  is  brought  to  foreclose  a  trust  mortgage. 
The  trustee  was  requested  to  bring  the  action,  but  failed  to  do  so, 
and,  thereupon,  one  of  the  cestui  que  trusts  brought  this  action.  The 
defect  in  the  complaint  is  the  failure  to  allege  a  request  or  notice  to  the 
trustee  to  bring  the  action  made  as  provided  in  the  mortgage.  There 
is  no  dispute,  but  the  action  can  be  maintained  by  the  cestui  que  trust, 
if  the  trustee  failed  to  bring  it,  upon  proper  request  or  notice.  The 
mortgage  is  annexed  to  the  complaint,  and  formed  a  part  thereof.  The 
circumstances  under  which  the  mortgage  was  given  are  fully  recited 
in  the  mortgage,  and  are  in  brief  as  follows : 

June  17,  1897,  Edwin  C.  Pierson  owed  debts  to  various  parties 
amounting  to  $36,589.73 ;  a  list  of  which  was  annexed  to  the  mort- 
gage. He  transferred  all  his  real  and  personal  property,  nursery 
stock,  and  nursery  business  to  his  two  sons,  the  mortgagors,  and  they 

?3ive  the  mortgage  upon  the  property  to  the  trustee  William  B.  Clark, 
he  mortgagors  gave  their  promissory  notes  for  the  debts  and  liabili- 
ties constituting  the  then  existing  indebtedness  of  their  father.  The 
mortgage  also  recited  that  the  sons  might  be  obliged  to  borrow  money 
not  exceeding  $4,000  annually,  for  the  purpose  of  carrying  on  the 
business.  This  loan  of  $4,000  could  only  be  made  from  time  to  time, 
however,  on  the  consent  and  approval  of  the  trustee.  Notes  were  to 
be  given,  we  assume,  for  these  loans  and  advances.  The  mortgage 
was  given  to  secure  payment  of  such  loans  to  carry  on  the  business, 
and  the  then  existing  debts  and  liabilities,  and  the  default  clause  in 
the  mortgage  was  as  follows: 

"In  case  default  sball  be  made  In  the  payment  of  the  advances  and  loans 
made  to  parties  of  the  first  part  for  the  purpose  of  carrying  on  their  business 
as  aforesaid,  or  in  the  payment  of  the  claims  as  aforesaid,  and  in  the  manner 
herein  set  forth,  and  if  any  such  default  shall  continue  for  the  space  of 
30  days,  then  and  in  such  case,  the  said  William  B.  Clark  or  his  successors. 
In  the  trust,  created  or  declared  by  this  indenture,  may  and  upon  the  request 
In  writing  of  any  one  on  whose  note  default  shall  have  been  made  or  upon 
the  request  in  writing  signed  by  a  majority  in  amount  of  the  holders  of  claims 
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iKireto  annexed  shall  take  possession  of  said  property,  and  enforce  the  right 
of  said  creditors,  under  these  presents,  hy  entry  and  sale  of  the  property  here- 
in conveyed.  In  such  manner  as  authorized  hy  law  or  the  practice  of  the  court, 
*  *  *  and  after  deducting  from  the  proceeds  of  such  sale,  allowances  for 
all  expenses,  or  costs,  to  first  reimburse  said  lyarties  for  their  advances^  made 
as  herein  provided,  and  then  distribute  the  remaining  proceeds  arising  from  the 
sale,  among  the  creditors,  named  in  the  list  hereto  annexed,  in  equal  pro  rata 
proportions,  and  without  preference  or  priority  to  any,  and  if  any  surplus  re- 
mains to  pay  the  same  to  the  parties  of  the  first  part,  or  to  dispose  of  the 
same  as  any  court  of  competent  Jurisdiction  may  direct" 

It  is  alleged  in  the  complaint  that  the  plaintiff  was  one  of  the  credi- 
tors holding  claims  against  the  father,  and  was  named  in  the  list  an- 
nexed to  the  mortgage;  that  default  occurred  in  the  payment  of  her 
debt  when  due,  and  continued  for  30  days,  and  then  she  gave  notice 
in  writing  under  the  default  clause  in  the  mortgage,  and  requested 
that  the  trustee  proceed  to  enforce  her  rights  by  taking  possession 
of,  and  selling  the  property,  and  that  the  trustee  refused  to  comply 
with  such  notice  and  request.  The  right  of  plaintiff  to  maintain  this 
action  is  based  upon  such  notice,  request,  and  refusal.  Under  the 
clause  in  the  mortgage,  however,  the  notice  and  request,  if  it  emanated 
from  the  creditors  of  the  father,  a  list  of  whom  was  annexed  to  the 
mortgage,  could  only  be  effectual  if  signed  by  a  majority  in  amount 
of  the  holders  of  those  claims.  Plaintiff's  claim  was  only  about  $2,600, 
and  the  whole  amount  was  upwards  of  $35,000. 

There  were  two  classes  of  creditors  whose  claims  were  secured  by 
the  mortgage:  Those  who  made  the  loans  and  advances  annually  for 
carrying  on  the  business,  and  any  one  of  them  could  give  the  notice 
and  make  the  request,  but  no  one  creditor  in  the  list  annexed  to  the 
mortgage  could  give  the  notice  and  make  tlie  request  unless  his  claim 
was  a  majority  in  amount  of  the  claim  in  such  list.  There  can  be  no 
doubt  as  to  this  being  the  proper  construction  of  the  default  clause  in 
the  mortgage.  All  this  list  of  creditors  held  notes  for  their  claims,  and 
if  any  one  of  them  holding  such  a  note  could  alone  give  the  notice 
and  make  the  request,  then  the  second  clause  relating  to  such  notice 
and  request  would  be  meaningless.  The  suggestion  that  plaintiff  was 
not  a  party  to  the  trust  agreement,  and  knew  nothing  about  it,  is  ab- 
surd. She  took  her  note  under  it,  and  her  right  of  action,  as  alleged 
in  her  complaint,  is  founded  upon  it.  Our  construction  of  the  de- 
fault clause  in  the  mortgage  does  not  permit  the  plaintiff  to  maintain 
this  action  upon  the  facts  alleged;  and,  therefore,  the  complaint  fails 
to  state  facts  constituting  a  cause  of  action,  and  the  demurrer  thereto 
must  be  sustained. 

Interlocutory  judgment  reversed  and  demurrer  sustained,  costs,  with  leave 
to  plead  over  upon  payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 

NASH,  J.,  concurs.  SPRING,  J.,  concurs  fn  a  separate  memorandum.  Mc- 
LENNAN,  P.  J.,  dissents  in  an  opinion.  EHUSE,  J.,  dissents  in  a  separate 
memorandum. 

SPRING,  J.  (concurring).  The  trust  mortgage  was  given  to  secure 
two  classes  of  creditors:  The  first,  those  who  furnished  money  to 
carry  on  the  business;  the  limit  of  which  indebtedness  was  $4,000, 
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annually,  and  which  must  be  incurred  with  the  consent  of  the  trustee. 
The  second,  the  claims  existing  at  the  time  of  the  giving  of  the  mort- 
Ifage.  The  sons  of  the  original  debtor  were  willing  to  step  into  the 
{)reach  of  the  waning  business  and  add  their  personal  liability  to  that 
uf  their  father;  but  only  upon  the  condition  of  obtaining  time  and 
igttting  an  opportunity  to  work  off  the  debts  by  successful  management 
of  the  business.  In  order  to  accomplish  this  purpose,  they  gave  their 
notes  to  the  original  creditors,  due  some  time  ahead,  insisting  on  the 
further  provision  that  no  sale  of  the  premises  should  be  had  by  the 
trustee  except  upon  the  written  request  of  a  majority  of  the  indebted- 
ness represented  by  these  creditors  of  the  same  class.  A  reading  of 
the  trust  mortgage  denotes  very  clearly  that  these  two  classes  of  debts 
were  distinct,  and  were  to  be  treated  differently.  The  aim  was  to 
make  the  premises  pay  the  large  outstanding  indebtedness,  and,  in 
order  to  accomplish  this  object,  and  to  induce  the  sons  to  carry  on  the 
farm,  they  must  have  time  on  the  old  debts  and  the  power,  within  the 
limit  of  $4,000,  to  procure  money  to  carry  on  the  business.  This 
fresh  indebtedness  was  intended  to  be  only  temporary,  and  must  have 
the  preference. 

The  trust  mortgage  very  plainly  shows  the  preference  of  this  new 
indebtedness;  for  in  case  of  a  sale  of  the  premises  pursuant  to  the 
trust  mortgage,  the  avails  were  first  to  be  applied  in  its  liquidation. 
When  permission  is  given  to  foreclose,  these  two  classes  of  debts  are 
again  recognized,  and  the  distinction  maintained.  In  the  case  of  ad- 
vances, the  preference  is  manifest.  No  one  would  loan  with  this  large 
outstanding  debt,  unless  the  right  to  collect  when  due  existed.  Then 
the  claims  hereto  annexed  were  provided  for,  but  a  majority  was  to 
determine  when  a  foreclosure  should  be  had.  These  debts  are  referred 
to  indiscriminately  as  claims,  notes,  etc.  For  instance,  at  folio  34  the 
mortgage  recites  that  the  mortgagors  have  given  their  "promissory 
notes  therefor,"  and  a  little  lower  down,  notwithstanding  notes  have 
been  given,  they  are  referred  to  as  claims.  Again,  at  folio  42,  the 
fresh  indebtedness  is  termed  "advances,"  and  the  old  outstanding  in- 
debtedness "claims,"  although  all  are  represented  by  promissory  notes. 
There  is  no  confusion  about  them,  for  a  note  was  given  for  each  one. 
They  were  still  claims  against  the  original  debtor.  The  scheme  of 
the  trust  mortgage  could  not  be  carried  out  if  any  one  of  these  claim- 
ants, whenever  his  note  matured,  of  his  own  motion,  could  require  the 
trustee  to  foreclose  the  mortgage. 

The  argument  made  in  the  dissenting  opinion  that  in  equity,  irre- 
spective of  the  agreement,  any  one  with  a  due  claim  can  foreclose,  has 
no  application.  The  parties  here  bound  themselves  by  an  agreement, 
and  they  must  conform  to  its  terms.  It  may  be,  that  if  a  request  had 
been  made  to  the  creditors  upon  facts  presented  to  them,  showing  that 
the  property  was  going  to  waste  and  a  foreclosure  of  the  mortgage 
was  necessary  to  preserve  the  property,  equity  might  interfere,  even 
though  a  majority  of  the  creditors  did  not  join  in  the  request  to  the 
trustee.  But  there  is  no  allegation  of  that  kind  in  the  complaint.  It 
is  merely  the  attempt  of  a  holder  of  a  note  representing  one  of  these 
claims  to  ignore  his  agreement  and  to  foreclose  of  his  own  accord  with- 
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out  consulting  any  of  his  co-claimants.  Nor  is  there  any  warrant  for 
the  statement  that  the  plainti^  was  not  a  party  to  the  trust  mortgage. 
She  accepted  a  note  for  her  claim.  She  is  foreclosing  the  mortgage, 
recognizing  it  as  an  existing  contract,  although  it  has  no  vitality,  ex- 
cept to  secure  claims,  one  of  which  she  holds.  If  she  accepts  the  bene- 
fits of  the  trust  agreement,  she  must  also  be  governed  by  its  provisions. 
I  think,  construing  the  mortgage  as  a  whole,  a  cause  of  action  is  not 
stated  in  the  complaint. 

McLENNAN,  P.  J.  (dissenting).  This  is  an  appeal  from  an  inter- 
locutory judgment,  overruling  a  demurrer  interposed  to  the  complaint, 
upon  the  ground  that  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  entered  in  the  office  of  the  clerk  of  Seneca  county  on 
the  2d  day  of  January,  1906,  upon  a  decision  of  the  Special  Term  of 
the  Supreme  Court  held  in  and  for  said  county.  The  action  was  com- 
menced on  the  16th  day  of  October,  1905,  on  behalf  of  the  plaintiff 
and  all  others  similarly  situated,  to  compel  certain  real  and  personal 
property,  its  income,  rents,  and  profits,  conveyed  by  their  debtor  to 
the  defendants,  for  the  purpose  of  securing  the  payment  of  his  indebt- 
edness, to  be  applied  to  such  purpose ;  and  in  this  action,  the  defendants 
having,  as  alleged,  failed  to  perform  their  duty  in  the  premises,  she 
asks  to  be  permitted  to  follow  such  property,  and  to  have  it  devoted  to 
the  purpose  for  which  her  debtor  conveyed  the  same,  in  accordance 
with  the  rules  and  practice  of  a  court  of  equity.  We  think  the  judg- 
ment appealed  from  is  correct.  Indeed  its.  correctness  has  practically 
been  declared  by  the  unanimous  decision  of  this  court  rendered  at  the 
January,  1906,  term  (97  N.  Y.  Supp.  1127),  wherein,  in  this  action, 
an  order  appointing  a  receiver  of  the  property  in  question  pendente 
lite  was  unanimously  affirmed.  Of  course,  if  the  complaint  does  not 
state  a  cause  of  action,  such  order  was  erroneous.  Upon  that  appeal 
precisely  the  same  question  was  raised  as  upon  this,  and  was  decided 
adversely  to  appellant's  contention.  It  follows  logically  that  the  court, 
as  then  constituted,  considered  that  the  complaint  stated  a  good  cause 
of  action.  I  am  of  the  opinion  that  the  court  should  adhere  to  its 
former  decision  unanimously  made,  both  because  it  was  right,  and, 
also,  because  such  course  will  tend  to  promote  the  orderly  administra- 
tion of  justice.  If,  however,  it  is  deemed  advisable  to  consider  the 
question  de  novo,  we  are  prepared  to  state  the  reasons  which  led  us 
to  assent  to  the  former  decision,  and  which  lead  us  to  dissent  from  the 
contrary  decision  about  to  be  made  by  a  majority  of  the  court. 

In  substance,  it  is  alleged  in  the  complaint  that  one  Edwin  C.  Pierson, 
about  the  year  1897,  was  indebted  to  the  plaintiff  in  the  sum  of  $2,600, 
and  to  39  other  persons  in  various  amounts,  in  all  aggregating  $36,- 
589.73 ;  that,  for  the  purpose  of  securing  the  pa)mient  of  such  indebted- 
ness, Edwin  conveyed  and  transferred  all  his  property,  consisting  of 
valuable  nursery  lands,  nursery  stock,  and  other  personal  property 
located  at  Waterloo,  N.  Y.,  to  the  defendants  Albert  H.  and  Frank  J. 
Pierson,  without  any  consideration  except  their  agreement  to  pay  the 
plaintiff  and  his  other  creditors  in  full ;  to  give  .their  promissory  notes 
to  said  creditors  for  the  amount  of  their  claims,  respectively;  and  to 
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convey  the  property  and  business  transferred  by  Edwin  to  them  to 
the  defendant  Clark,  as  trustee,  by  the  execution  and  delivery  of  a 
trust  deed  or  mortgage,  which  should  provide  for  the  payment  of  such 
notes,  and  also  such  sums  as  might  be  borrowed  by  Edwin's  grantees 
with  the  consent  of  the  trustee  to  enable  them  to  carry  on  the  business, 
not  to  exceed  $4,000-per  annum.  It  is  alleged  that  Edwin  so  conveyed 
and  transferred  all  his  property  to  the  defendants  Albert  H.  and  Frank 
J.  Pierson ;  that  they  received  and  entered  into  possession  of  the  same ; 
that  they  executed  and  delivered  to  the  plaintiff  their  promissory  note 
for  the  amount  of  her  claim,  and  to  each  of  the  other  creditors  of 
Edwin  for  the  amount  of  their  claims,  respectively;  that  then  they  ex- 
ecuted and  delivered  the  mortgage  or  trust  deed  to  the  defendant 
Clark,  conveying  to  him  all  the  property  received  by  them  from  Ed- 
win. It  is  claimed:  that  such  trust  instrument  contains  conditions 
which  prevent  the  plaintiff,  and  those  similarly  situated,  from  following 
such  property,  and  having  the  same  applied  to  the  payment  of  her  or 
their  claims;  it  being  insisted  that  by  one  clause  of  such  agreement 
properly  interpreted  the  plaintiff  was  precluded  from  enforcing  the 
payment  of  her  past  due  note  because  she  could  not,  or  did  not,  pro- 
cure a  majority  in  amount  of  the  holders  of  such  notes  to  join  with  her 
in  demanding  of  the  defendant  trustee  that  the  property  conveyed  by 
her  debtor  should  be  applied  for  such  purpose.  It  is  alleged  in  the 
complaint  that  plaintiff's  note  has  been  past  due  for  more  than  five 
years ;  that  the  interest  upon  it  has  not  been  paid  for  two  years  last 
past;  that  Edwin's  grantees,  who  are  the  defendant  Clark's  grantors, 
had  been  permitted  by  the  trustee  and  are  still  permitted  "to  continue 
in  the  control,  management,  possession  and  enjoyment  of  such  proper- 
ty, to  the  loss  and  detriment  of  the  plaintiff  and  said  claimants  and 
creditors,  the  beneficiaries  under  and  named  in  the  mortgage  or  trust 
deed."  It  is  also  alleged  that  the  property  is  inadequate  security  for 
the  payment  of  the  mortgage  debt,  and  that  a  portion  thereof  is  perish- 
able. It  is  nowhere  suggested  that  the  plaintiff  knew  of  or  assented 
to  the  terms  or  conditions  of  the  agreement  by  which  her  debtor  as- 
sumed to  convey  his  property  to  the  defendants  Albert  H.  and  Frank 
J.  Pierson,  for  the  purpose  of  having  it  applied  to  the  pa3rment  of  his 
indebtedness,  or  that  she  knew  of  or  assented  to  the  terms  and  condi- 
tions of  the  trust  agreement,  by  which  Edwin's  grantees  assumed  to 
convey  such  property  to  the  defendant  Clark,  their  alleged  trustee. 

My  motion  is  that  the  law  is  well  settled  that  the  property  of  a  debtor 
conveyed  to  another  for  the  purpose  of  paying  his  debts,  may  be  fol- 
lowed by  the  creditor  and  its  application  to  such  purpose  compelled, 
wholly  independent  of  any  limitations  which  may  be  sought  to  be  im- 
posed by  an  agreement  between  the  debtor  and  his  grantee,  where  the 
question  of  the  purchaser's  bona  fides  is  not  involved.  In  my  view, 
the  plaintiff  states  a  perfect  cause  of  action  when  she  alleges  in  her 
complaint  that  the  defendants  have  property  which  belonged  to  her 
debtor,  and  which  he  conveyed  to  them  for  the  purpose  of  securing 
the  payment  of  her  debt  in  the  manner  agreed  to  by  them,  and  that 
they  failed  to  perform  such  agreement  on  their  part.  Upon  such  fail- 
ure, as  I  understand  the  law,  she  had  a  perfect  right  to  ask  a  court  of 
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equity  to  decree  that  such  property  so  conveyed,  or  its  proceeds,  be 
devoted  to  the  purpose  for  which  it  was  conveyed,  and  so  entirely  in- 
dependent of  any  agreement  made  between  the  grantor  and  grantee 
which  might  seek  to  limit  such  right.  We  think  it  is  not  the  law  in 
this  state  that  a  debtor  may  convey  his  property  to  another,  and  by 
agreement  with  him  prevent  the  creditor  from  following  such  property 
and  demanding  that  it  be  applied  to  the  payment  of  the  debt,  where 
such  creditor  does  not  consent  to,  or  is  not  a  party  to  such  alleged 
agreement.  The  contrary  suggestion  involves  the  proposition  that  a 
debtor  may  convey  his  property  to  another  who  agrees  to  pay  his  debts, 
and  so  fix  it  by  agreement  between  them  that  the  creditor  may  not  com- 
pel the  application  of  the  property  transferred  to  the  payment  of  the 
debtor's  indebtedness  in  reasonable  manner.  We  think  such  is  not  the 
law ;  that  the  contention  is  abhorrent  to  common  sense,  and  contrary 
to  judicial  decision.  But,  assuming  the  plaintiff  is.  bound  by  the  condi- 
tions of  the  mortgage  or  deed  of  trust  which  is  annexed  to  and  made 
a  part  of  the  complaint,  to  which,  so  far  as  appears,  she  did  not  assent, 
or  of  which  she  had  no  knowledge,  but  solely  because  she  is  seeking 
to  enforce  its  conditions  so  far  as  favorable  to  her,  we  think  she  is 
entitled  to  maintain  this  action  within  the  express  terms  of  such  agree- 
ment. The  only  objection  to  her  right  in  that  regard  is  that  a  majority 
in  amount  of  the  noteholders,  the  creditors  of  Edwin  C.  Pierson  did 
not  join  with  her  in  requesting  the  trustee  Clark  to  commence  an  ac- 
tion of  foreclosure.  The  language  of  the  mortgage  or  trust  deed  is 
specific  that  such  request  may  be  made  by  "any  one  on  whose  note 
default  shall  have  been  made."  Default  had  been  made  in  the  payment 
of  plaintiff's  note ;  she  made  request  to  have  the  trustee  foreclose  the 
mortgage;  he  refused,  and  thereupon  she  brought  this  action.  The 
plaintiff  complied  with  the  requirements  of  the  trust  deed,  as  expressed 
by  the  literal  meaning  of  the  language  employed.  We  think  paragraph 
2  of  such  agreement  ought  not  to  be  construed  as  limiting  the  right 
of  any  holder  of  a  note  past  due  to  commence  an  action  of  foreclosure 
to  enforce  the  payment  of  such  note  until  a  majority  in  amount  of  the 
holders  of  such  notes  should  acquiesce  or  join  in  demanding  that  such 
action  of  foreclosure  be  instituted.  Such  a  construction  of  the  trust 
agreement  might  practically  destroy  plaintiff's  rights  in  the  premises. 
Her  note  has  been  due  and  unpaid  for  five  years.  The  interest  thereon 
for  the  last  two  years  has  not  been  paid.  The  property  which  was 
transferred  by  her  debtor  for  the  purpose  of  securing  the  payment  of 
her  debt  has  not  been  applied  to  such  purpose,  and  yet  it  is  insisted 
that  she  is  without  remedy,  because  she  cannot  secure  a  majority  in 
amount  of  those  similarly  situated  with  her  to  join  in  a  demand  that 
the  payment  of  their  debts  be  enforced.  If  such  an  interpretation  of 
the  meaning  of  the  trust  mortgage  or  deed  is  to  prevail,  then  a  majori- 
ty in  amount  of  the  creditors  of  Edwin  C.  Pierson  may  forever  prevent 
the  plaintiff  from  enforcing  the  payment  of  her  claim,  and  from  com- 
pelling the  property  transferred  by  her  debtor  to  be  applied  in  pay- 
ment of  her  debt.  The  plaintiff  was  not  a  party  to  any  agreement 
which  restricted  her  right  to  follow  the  property  of  her  debtor  and  to 
have  it  applied  in  payment  of  her  debt ;  and  the  provision  in  the  trust 
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mortgage  or  deed  specifically  provides  that  it  shall  be  so  applied  in 
case  default  is  made  in  the  payment  of  her  note,  and  she  demands  that 
such  action  be  taken  by  the  trustee;  and,  in  default  thereof,  she  seeks 
to  maintain  this  action  on  behalf  of  herself  and  of  others  similarly 
situated. 

We  conclude  that  wholly  independent  of  the  conditions  or  provisions 
of  the  mortgage  or  deed  of  trust  which  is  made  a  part  of  the  complaint, 
but  to  which  the  plaintiff  was  not  a  party,  she  had  a  right  to  follow  the 
property  conveyed  by  her  debtor  for  the  purpose  of  securing  the  pay- 
ment of  her  debt  and  to  have  it  applied  for  that  purpose,  into  whose- 
soever hands  it  came,  there  being  no  question  of  bona  fides. 

We  also  conclude  that,  under  the  specific  terms  of  the  mortgage 
or  deed  of  trust,  the  plaintiff  was  entitled  to  demand  that  such  instru- 
ment be  foreclosed,  because  of  default  having  been  made  in  the  pay- 
ment of  her  note;  and  the  trustee,  having  failed  to  comply  with  her 
request  to  foreclose  in  that  regard,  she  was  entitled  to  maintain  an  ac- 
tion in  her  own  name,  and  on  behalf  of  all  others  similarly  situated,  for 
that  purpose.  .Any  other  decision  involves  the  proposition  that  a  ma- 
jority in  amount  of  the  creditors  of  Edwin  C.  Pierson,  plaintiff's  debtor, 
may  prevent  her  indefinitely  from  collecting  the  debt  due  from  him 
to  her. 

The  decision  about  to  be  rendered  seems  to  be  based  upon  the  princi- 
ple that  the  holders  of  bonds  secured  by  railroad  or  other  corporate 
mortgage,  and  which  refer  to  such  trust  instrument,  are  bound  by  the 
conditions  and  limitations  therein  contained.  We  think  those  cases 
are  not  analogous.  There  the  holder  of  the  bond  purchases  or  owns 
it  with  full  knowledge  of  and  assenting  to  all  the  conditions  and  limita- 
tions, and  therefore  is  bound  by  the  same.  In  the  case  at  bar  nothing 
of  the  kind  is  disclosed  by  the  complaint.  Here  the  plaintiff  only  seeks 
to  have  the  property  of  her  debtor  applied  to  the  payment  of  her  debt, 
and  she  insists  that  her  right  in  the  premises  should  not  be  hampered 
because  of  any  agreement  which  her  debtor  made  with  the  person  to 
whom  he  transferred  his  property.  That  such  rule  is  reasonable  could 
not  be  better  illustrated  than  by  the  facts  in  this  case.  Under  the  mort- 
gage or  deed  of  trust  the  grantees  were  given  permission  with  the 
consent  of  the  trustee  to  borrow  $4,000  per  annum,  and  if  such  option 
has  been  availed  of,  there  is  a  total  of  $36,000  of  debts  placed  under 
the  mortgage  or  deed  of  trust  in  addition  to  the  debts  of  the  plaintiff 
and  those  similarly  situated  with  her.  Also,  if  the  other  creditors  are 
situated  as  is  the  plaintiff  in  the  circumstance  that  the  interest  has  not 
been  paid  upon  their  claims  for  the  two  years  last  past,  there  are  many 
thousand  dollars  more  added  to  such  mortgage  indebtedness.  We 
think  the  contention  is  not  reasonable  that  the  plaintiff  should  be  com- 
pelled to  sit  still  and  see  the  indebtedness  secured  by  such  mortgage 
increased  to  such  amount,  practically  doubled,  and  without  power  to 
protect  her  interests  in  the  premises ;  she  not  being  able  to  procure  a 
majority  in  amount  of  the  holders  of  notes  similar  to  hers  to  join  with 
her  in  enforcing  her  right. 

We  conclude  that  the  interlocutory  judgment  is  right;  that  it  has 
been  practically  so  decided  by  the  unanimous  decision  of  this  court;  and 
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that  it  should  be  affirmed,  with  costs,  with  leave  to  the  defendant  to 
plead  over  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal. 

KRUSE,  J.,  dissents  in  separate  memorandum. 

KRUSE,  J.  (dissenting).  I  dissent  upon  the  ground  that  the  plain- 
tiff's note  being  due,  she  is  within  the  express  conditions  of  the  mort- 
gage which  requires  the  trustee  to  foreclose  the  same  "upon  the  re- 
quest in  writing  of  any  one  on  whose  note  default  shall  have  been 
made,"  and  considering  all  of  the  terms  and  conditions  of  the  mortgage 
supplemented  by  the  allegations  of  the  complaint  that  all  of  the  in- 
debtedness was  represented  by  notes  which  became  due  and  payable 
prior  to  January  1,  1901,  it  is  not  an  unreasonable  construction  of  the 
instrument  to  say  that  it  was  the  intention  to  permit  any  one  whose 
note  became  due  to  require  the  trustee  to  proceed  to  a  foreclosure,  and 
that  in  the  event  that  the  holder  of  such  an  obligation  does  not  make 
such  a  request,  or  that  the  trustee  does  not  of  his  own  volition  proceed 
to  foreclose  the  same,  then  that  the  majority  of  the  holders  of  such 
notes  might  require  the  trustee  to  proceed  to  foreclose  the  mortgage 
without  regard  to  the  fact  that  the  notes  so  held  by  the  persons  mak- 
ing such  request  might  not  be  due  and  payable  at  that  time. 


(r»0  Misc.  Rep.  23.) 

PEOPLE  ▼.  NEW  YORK  BUILDING-LOAN  BANKING  CO. 

(Supreme  CJourt,  Special  Term,  New  York  County.    March,  1906.) 

L  CoBFOBATioNS— Preferred  Stockholders— Priorities. 

A  holder  of  preferred  stock  Is  entitled  to  a  priority  in  tbe  dividends 
over  the  common  stock,  but  in  the  absence  of  any  agreement  to  the  con- 
trary, on  dissolution  of  the  corporation,  the  preferred  stock  shares  equally 
with  the  common  stock. 

2.  Building  and  Loan  Associations— Insolvency— Common  and  Preferred 
Stock. 

A  building  and  loan  association  issued  one  class  of  stock  for  full  paid 
and  nonassessable  preferred  shares,  entitling  the  holder  to  a  semiannual 
dividend  until  the  date  of  the  last  coupon,  when  the  face  value  of  the 
certificate  was  to  be  paid.  The  certificate  was  indorsed  "secured  by  trust 
deeds  and  mortgages."  The  articles  of  Incorporation  provided  that  stock 
on  which  dividends  were  paid  in  cash  should  be  preferred  stock.  No 
trust  deeds  or  mortgages  were  in  fact  set  aside  to  secure  the  same.  Held, 
on  dissolution  for  insolvency  and  distribution  of  the  assets  of  the  as- 
sociation, the  holders  of  preferred  stock  were  not  entitled  to  preference. 

Action  by  the  people  against  the  New  York  Building-Loan  Bank- 
ing Company.    Motion  to  confirm  referee's  report  No.  4,  determined. 

Edward  Menocal,  for  holders  of  Class  D,  1896  stock. 

Julius  M.  Mayet,  Atty.  Gen.,  and  Chas.  W.  Dayton  (Alfred  L. 
Becker,  of  counsel),  for  receiver. 

William  L.  Tierney,  Chas.  R.  Hall,  Chas.  C.  Cormany,  and  John 
Aitken,  for  various  stockholders. 
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BLANCHARD,  J.  This  is  a  motion  to  confirm  the  referee's  re- 
port herein,  designated  "Interlocutory  Report  No.  4,"  holding  that 
Class  D,  1896  stock,  issued  by  the  defendant  corporation,  is  pre- 
ferred, as  to  principal  and  interest,  in  payment  from  the  assets  now 
in  possession  of  the  receiver  herein.  The  defendant  corporation  was 
organized  as  a  membership  corporation,  for  the  transaction  of  the- 
business  of  a  building,  mutual  loan  and  accumulating  fund  associa- 
tion.  The  corporation  issued  13  classes  of  stock.  Through  what- 
ever plan  the  money  was  received  by  the  company,  the  person  paying 
was  considered  a  purchaser  of  shares  in  the  company,  in  order  to- 
comply  with  the  statute  under  which  the  company  was  organized 
and  the  by-laws  of  the  company.  All  dividends,  interest  or  profits 
payable  on  any  class  were  under  the  statute  (Laws  1875,  p.  634,  c^ 
564,  §  1),  payable  only  from  the  earnings  or  profits  of  the  company. 
Three  general  classes  of  shares  were  issued:  (1)  Installment  shares,, 
including  Class  A,  Class  AA  and  Class  B,  for  which  the  purchaser 
paid  in  monthly  installments;  (2)  full  paid  shares,  including  Class 
D,  1896  stock,  for  which  the  purchaser  made  an  initial  payment^ 
sometimes  at  par  and  sometimes  below  par,  upon  the  understanding 
that  cumulative  profits  be  credited  on  said  shares  for  a  terih  of  years,, 
eventually  maturing  the  shares  at  a  promised  figure;  (3)  guarantied 
shares,  intended  as  a  guaranty  of  the  performance  of  the  company's 
obligations.  Any  person  subscribing  for  a  share  of  stock  became 
a  member  of  the  corporation  and  entitled  to  all  the  benefits  and  sub- 
jects to  all  the  liabilities  of  membership.  The  corporation,  as  was 
said  in  Preston  v.  Reinhart  (Supreme  Court,  App.  Div.,  Second  De- 
partment) 96  N.  Y.  Supp.  851— 

"is  created  purely  for  the  purpose  of  transacting  the  business  of  a  large  group  or 
people,  and  enabling  them  through  mutual  contributions  to  accomplish  results 
which  in  their  individual  capacities  they  would  be  unable  to  accomplish.  On 
the  one  hand,  the  corporation  says  to  the  man  who  wants  a  home,  that  If  he^ 
will  give  a  certain  premium  for  the  privilege,  the  corporation  will  advance  the 
money  necessary  to  place  him  in  possession  of  the  home ;  it  will  give  him  the 
present  utility  value  of  his  investment  and  will  enable  him  through  a  series 
of  small  payments  to  mature  the  stock  whicfi  will  pay  the  obligation,  induding^ 
the  premium ;  while  to  the  man  who  is  seeking  an  investment.  It  says  that  it 
win  undertake  to  collect  all  premuims,  interest,  fines,  etc.,  placing  them  in  & 
common  fund  for  the  purpose  of  bringing  the  value  of  his  shares  up  to  $100  at 
the  earliest  possible  moment;  and  this  is  the  inducement  for  the  nonborrow- 
ing  member  to  contribute  his  money  to  be  presently  used  by  the  borrowinsr 
member.  The  latter,  while  In  fact  a  borrower,  is  at  the  same  time  an  investor ; 
he  is  contributing  his  money,  whether  in  dues  upon  his  shares,  in  premiums 
or  interest,  to  the  maturing  of  his  shares  and  the  payment  of  his  indebtedness,, 
and  he  is  doing  this  upon  the  implied  promise  of  each  member  that  he  will 
live  up  to  the  requirements  of  his  contract^ 

The  learned  referee  appointed  to  take  and  state  the  accounts  of  the 
receiver  of  the  defendant  corporation  for  the  period  from  September 
14,  1903,  to  and  including  September  13,  1904,  has  reported  that  Class 
D,  1896  stock,  is  entitled  to  a  preference  as  to  principal  as  well  as  divi- 
dends in  payment  out  of  the  assets  in  the  hands  of  the  receiver  over 
all  other  classes  of  stock,  which  are  not  so  situated,  including  the  in- 
stallment shares  hereinbefore  specified.  Exceptions  to  the  material 
findings  and  conclusions  of  this  report  have  been  filed  by  the  receiver 
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and  by  certain  holders  of  stock  other  than  Class  D,  1896.  Upon  the 
report  and  exceptions,  therefore,  the  present  motion  is  made.  In  Peo- 
ple V.  Metropolitan  Mut.  S.  &  L.  Assn.,  103  App.  Div.  163,  162,  92 
N.  Y.  Supp.  689,  affirmed  in  182  N.  Y.  531,  75  N.  E.  1132,  the  court 
stated  the  general  principle  relating  to  the  distribution  of  assets  of 
insolvent  building-loan  associations  by  quoting,  with  approval  from 
€  Cyclopedia  of  Law  and  Procedure,  p.  165,  in  part  as  follows : 

'rrhe  courts  are  inclined  to  treat  the  rights  of  all  those  holding  the  relation 
-of  stockholders  as  equal,  and  to  allow  no  priorities  in  their  claims.  •  •  • 
But  where  the  rules  and  by-laws  of  the  association  are  held  to  govern  the 
<ii8tribation  in  insolvency  the  same  as  when  the  association  was  a  going  con- 
cern, the  rule  may  he  otherwise." 

The  court  added: 

'To  find  that  any  particular  class  of  stock  should  have  preference  In  the 
•distribution  of  assets  in  the  case  of  insolvency,  the  articles  of  association 
should  so  state,  in  a  plain  and  positive  manner,  free  from  ambiguity  and 
^ubt- 

Similarity,  in  People  v.  N.  Y.  Building-Loan  Banking  Association 
<In  Matter  of  the  Claim  of  Lewis  Baer,  Supreme  Court,  App.  Div., 
"First  Department,  97  N.  Y.  Supp.  82),  the  court  said: 

"Upon  a  building  and  loan  association  becoming  insolvent  all  classes  of 
-shareholders  are  treated  alike.  •  •  •  The  rule  with  respect  to  distributing 
the  assets  of  an  insolvent  building  and  loan  association  is  [in  the  absence  of  a 
1)lndlng  express  agreement,  which  is  not  claimed  to  exist  in  the  present  case] 
that  the  debts  and  expenses  are  to  be  first  paid,  and  then  each  shareholder  is 
•entitled  to  a  dividend  pro  rata  upon  the  amount  which  he  has  paid  upon  his 
«to<*.  People  V.  Metropolitan  Mutual  S.  &  L.  Assn..  supra ;  Strohen  v.  Frank- 
lin Sav.  Fund  ft  Loan  Assn.,  115  Pa.  273,  8  Atl.  843;  Christian's  Appeal,  102 
Pa.  184 ;  Brown  v.  Archer,  62  Mo.  App.  277.'' 

In  reaching  the  conclusions  stated  in  his  report  the  learned  referee 
relied  upon  the  language  of  the  certificate  of  Class  D,  1896  stock, 
and  upon  article  59  of  the  articles  of  association  of  the  company. 
The  certificate  recited  that  $100  had  been  paid  for  "one  fully  paid 
and  nonassessable  preferred  share.  Class  'D'  (1896),  of  the  capital 
stock,'*  and  agreed  that  "in  consideration  of  such  payment  the  holder 
will  be  paid  a  semiannual  cash  dividend  of  $3  upon  the  presenta- 
tion of  the  coupons  hereto  attached  until  the  due-date  of  the  last 
coupon,  when  the  face  value  of  this  certificate  shall  become  pay- 
able, if  not  previously  paid."  The  articles  of  association  and  by- 
laws were  incorporated  into  the  certificate  by  reference.  The  cer- 
tificate was  indorsed,  "secured  by  trust  deeds  and  mortgages 
-covering  improved  real  estate  located  in  the  metropolitan  district 
of  New  York  City."  In  passing,  it  may  be  noted  that  no  trust 
<lecds  or  mortgages  were  in  fact  set  aside  as  security  for  Class  D, 
1896  stock.    Article  59  of  the  articles  of  association  provides: 

*'A1I  stock  upon  which  dividends  are  paid  in  cash  shall  be  preferred  stock, 
tmlMs  otherwise  expressed  herein." 

The  words  "preferred  share"  upon  the  face  of  the  certificate  of 
Class  D,  1896  stock,  do  not  establish  a  preference  of  the  stock  as 
to  principal.  In  Bouvier's  Law  Dictionary  (Rawle's  Revision,  vol 
2,  pp.  1041,  1042)  preferred  stock  is  defined  as  follows: 
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"Preferred  stock  entitles  the  holder  to  a  priority  In  the  dividends  or  earn- 
ings over  common  stock.  ♦  •  •  In  the  absence  of  anything  to  the  contrary, 
preferred  stock  shares  equally  with  common  stock  upon  a  dissolution  of  the 
corporation  (L.  R.,  5  Eq.  510) ;  otherwise,  if  provided  by  the  charter  a 
statute,  or  by  the  contract  (L.  R.,  20  Eq.  59)." 

Notwithstanding  the  objection  that  the  shares  in  a  corporation  like 
the  defendant  are  of  an  anomalous  nature,  partaking  in  some  respects 
of  the  character  of  a'  corporate  debt,  it  seems  that  the  meaning  in- 
tended to  be  conveyed  by  these  words,  which  obviously  were  bor- 
rowed from  the  nomenclature  of  the  ordinary  stock  corporation,  is 
the  same  that  these  words  connote  when  applied  to  shares  of  stock 
in  an  ordinary  stock  corporation.  In  People  v.  Metropolitan  Mut. 
S.  &  L.  Assn.,  supra,  a  certificate  of  stock  in  a  corporation  similar  to 
the  defendant  herein  described  the  shares  as  "guarantied  6  per  cent, 
income  stock"  of  the  maturity  value  of  $100.  The  court  held  that  it 
was  doubtful  whether  the  income  was  absolutely  guarantied,  and  then 
considered  what  other  meaning,  if  any,  could  be  given  to  the  word 
"guarantied."  The  court  rejected  the  suggestion  that  the  payment  in 
any  event  of  the  principal  of  the  stock  was  intended,  and  concluded 
that  since  the  articles  of  association  failed  to  explain  the  ambiguity, 
no  preference  could  be  allowed  to  these  shares.  The  articles  of  as- 
sociation in  the  present  case  fail  to  disturb  the  prima  facie  mean- 
ing above  stated  of  the  words  "preferred  share,"  but  rather  con- 
firm it.  Article  59  merely  repeats  in  paraphrase  the  ambiguous  lan- 
guage of  the  certificate.  Construed  in  the  light  of  the  general  scheme 
and  purpose  of  the  defendant  corporation,  and  in  connection  with 
the  provisions  relating  to  other  classes  of  stock,  it  appears  that  the 
intention  was  to  maintain  the  public  credit  of  the  association  by  first 
applying  its  profits  to  the  payment  of  dividends  which  had  been  ex- 
pressly made  payable  in  cash,  and  then  to  apply  the  remainder  of 
the  profits,  in  proper  sequence,  to  those  classes  of  fully  paid  shares, 
installment  shares,  etc.,  the  dividends  of  which  were  made  payable, 
not  in  cash,  but  in  credits,  which  were  applied  to  the  shares  for  the 
purpose  of  bringing  them  up  to  the  value  promised  at  maturity.  Be- 
cause of  the  surrounding  circumstances,  the  false  representation,  re- 
garding the  security  of  Class  D,  1896  stock,  is  deemed  to  have  no 
bearing  upon  the  marshaling  of  the  assets  of  the  company  in  its 
present  insolvent  condition.  Since  the  language  of  the  certificate  of 
Class  D,  1896  stock,  and  the  articles  of  association  relating  thereto, 
are  held  not  to  describe  the  stock  as  preferred,  in  respect  to  principal, 
it  becomes  unnecessary  to  determine  whether  the  defendant  corpo- 
ration had  power  to  make  such  a  preference,  or  whether  the  prefer- 
ence could  be  made  effective  in  case  of  insolvency.  The  exceptions 
to  each  and  every  finding  of  fact  and  conclusion  of  law  contained  in 
the  report  of  the  learned  referee  which  tends  to  award  a  preference 
to  Class  D,  1896  stock,  over  other  classes  of  stock  not  so  situated, 
including  the  installment  stocks,  namely  Class  A,  Class  AA  and 
Class  B,  are  therefore  sustained,  and  the  report  as  thus  modified  is 
confirmed. 

Ordered  accordingly. 
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BRODER  V.  GORDON, 

(Supreme  Coart,  Special  Term,  New  l^ork  County.    April,  1906.) 

Sfkcifig  Perfobmanoi^— Oomplaiitt. 

A  complaint  In  an  action  demanding  specific  performance  of  a  contract 
to  convey  certain  land  Is  subject  to  demurrer,  where  it  fails  to  allege  the 
title  to  the  premises  to  be  in  defendant 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44,  Cent  Dig.  Specific  Perform- 
ance, §  364.] 

Action  by  Henry  Broder  against  Milton  J.  Gordon.  Demurrer 
to  complaint  sustained. 

Louis  Frankel,  for  plaintiff. 
Milton  J.  Gordon,  for  defendant. 

BLANCHARD,  J.  The  complaint  in  this  action  demands  specific 
performance  of  a  contract  by  which  the  defendant  agreed  to  convey 
certain  realty  to  the  plaintiff.  The  defendant  demurs  on  the  ground 
that  the  complaint  fails  to  allege  that  title  to  the  premises  was  in  the 
defendant  "The  same  precision  which  is  required  in  stating  the  case 
of  the  plaintiff  is  not  necessary  in  showing  the  interest  of  the  de- 
fendant against  whom  the  relief  is  sought;  because  the  plaintiff  can- 
not always  be  supposed  to  be  cognizant  of  the  nature  of  a  defendant's 
interest,  and  the  action  must  frequently  proceed  with  a  view  to  obtain 
a  discovery  of  it."  Daniell  Ch.  Prac.  (7th  Ed.)  354.  Nevertheless, 
a  bill  for  equitable  relief  should,  it  seems,  sufficiently  state  that  it 
is  within  the  power  of  the  defendant  to  do  the  acts  for  which  the 
bill  prays.  In  McClanahan  v.  Davis,  8  How.  (U.  S.)  170, 12  L.  Ed. 
1033,  a  bill  was  brought  to  reclaim  the  possession  of  certain  slaves 
and  to  compel  an  account  and  compensation  for  the  value  of  certain 
other  slaves,  alleged  to  be  the  property  of  the  complainant.  The  de- 
fendants demurred,  relying,  among  other  objections,  upon  the  fail- 
ure of  the  bill  to  show  any  interest  of  the  defendant  in  the  property 
claimed.  In  sustaining  the  demurrer  the  court  said  (page  181  of  8 
How.  [U.  S.]  12  L.  Ed.  1033) : 

"The  ground  of  objection  upon  the  demurrer  in  this  part  of  the  case  is 
that  there  is  no  direct  or  positive  averment  in  the  bill  that  the  defendants  or 
either  of  them  have  any  interest  in  the  slaves  in  question,  or  that  the  slaves 
theraselveB  are  in  their  possession,  or  under  their  control,  or  in  the  possession 
or  under  the  control  of  either  of  them ;  and  such  ground  of  objection,  we  are  of 
opinion,  is  well  taken  and  fatal  to  the  relief  prayed  for." 

Similar  statements  of  the  rule  that  a  complaint  in  an  action  foi 
specific  performance  must  allege  title  in  the  defendant  are  found  in 
the  following  authorities:  Story  Eq.  PI.  §  734;  Daniell  Ch.  Pr. 
(7ih  Ed.)  355 ;  Kennedy  v.  Hazkton,  128  U.  S.  667,  671,  9  Sup.  Ct. 
202,  32  L.  Ed.  576 ;  Humphreys  v.  Tate,  39  N.  C.  220 ;  Williams 
v.  Mansell,  19  Fla.  546 ;  Northrop  v.  Boone,  66  111.  368.  In  the 
scarcity  of  direct  authority  upon  the  point  just  discussed,  the  plaintiff 
has  attempted  to  save  the  complaint  by  relying  upon  the  prayer  for 
general  relief,  which  follows  the  prayer  for  specific  performance.  It 
is  well  settled,  however,  that  the  prayer  for  general  relief  cannot 
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cure  the  defect  caused  by  the  single  special  prayer  for  spedfic  per- 
formance, in  the  event  that  the  complaint  is  demurrable  for  failing 
to  state  facts  sufficient  to  constitute  a  good  bill  for  specific  perform- 
ance. Wilder  v.  Ranney,  16  N.  Y.  Wkly.  Die.  478;  Von  Beck  v. 
Village  of  Rondout,  15  Abb.  Prac.  48 ;  Story  Eq.  PL  §  42,  note. 
The  demurrer  is  therefore  sustained. 


<50  Misc.  Rep.  277.) 

TOWNSBND  ▼.  TOWNSEND. 

(Supreme  Court,  Special  Term,  New  Tork  County.    April,  1908.) 

DlVOKCE—lNTEBLOCUTOBT  DBCBEB— FILING. 

Under  Code  Civ.  Proc.  S  1774,  requiring  that  no  final  judgment  of 
divorce  shall  be  entered  until  after  three  months  from  the  filing  of  the 
decisions  of  the  court,  an  interlocutory  decree  of  divorce  left  with  the 
clerk  but  not  filed  may  not  be  filed  nunc  pro  tunc;  but,  sufilcient  cause 
being  shown.  It  may  be  filed  forthwith. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Divorce^  (S  527. 
662,  663;  vol.  80,  Cent  Dig.  Judgment,  »  626-^20.] 

Action  by  Maude  Townsend  against  George  Townsend.  Application 
hy  plaintiff  for  an  order  directing  the  filing  of  an  interlocutory  decree 
of  divorce  nunc  pro  tunc.     Denied, 

Miles  M.  O'Brien,  Jr.,  for  plaintiff. 

BLANCHARD,  J.  This  is  an  application  by  the  plaintiff  for  an 
order  directing  the  filing  nunc  pro  tunc  of  an  interlocutory  decree  of 
divorce  made  December  30,  1905.  After  the  interlocutory  decree  was 
made  it  was  left  with  the  deputy  clerk  of  that  part  of  the  court  in 
which  the  action  was  tried.  The  moving  party  contends  that  such  de- 
livery to  the  deputy  clerk  was  a  sufficient  filing.  For  the  purpose  of 
correcting  the  record,  however,  he  prays  for  an  order  directing  the 
filing  of  the  interlocutory  decree  nunc  pro  tunc.  Section  1774  of  the 
Code  of  Civil  Procedure  requires  that  no  final  judgment  of  divorce  be 
entered  "until  after  the  expiration  of  three  months  after  the  filing  of 
the  decision  of  the  court,"  and  continues : 

"Upon  filing  the  decision  of  the  court  *  *  *  a  Judgment  annulling  a 
marriage  or  divorcing  the  parties  and  dissolving  the  marriage  shall  be  inter- 
locutory only,  and  shall  provide  for  the  entry  of  final  Judgment  granting  such 
relief  three  months  after  the  entry  of  interlocutory  Judgment,  unless  otherwise 
ordered  by  the  court" 

The  date  of  "the  entry  of  interlocutory  judgment"  is  therefore  the 
date  from  which  the  three  months'  period  must  be  computed.  Gibson 
V.  Gibson,  40  Misc.  Rep.  103,  81  N.  Y.  Supp.  343.  The  purpose  of 
the  three  months'  period  required  by  the  section  above  quoted  is  to 
give  the  opposing  party  ample  opportunity  of  access  to  the  decision 
and  to  the  interlocutory  decree  before  the  decree  is  made  final.  Ob- 
viously the  mere  deposit  of  the  interlocutory  decree  with  the  deputy 
clerk  of  that  part  of  the  court  in  which  the  decree  is  made  does  not 
afford  such  opportunity  of  access.  No  order  directing  the  filing  of 
the  interlocutory  decree  nunc  pro  tunc  can  remedy  the  failure  of  oppor- 
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tunity  of  access,  and,  in  so  far  as  such  an  order  be  intended  to  place 
upon  the  record  tihe  illusion  of  a  three  months'  period  of  actual  filing, 
such  an  order  is  contrary  to  the  spirit  of  section  1774,  and  to  the  salu- 
tary rule  of  public  policy  which  that  section  expresses.  Rothstein  v. 
Rothstein,  40  Misc.  Rep.  101,  81  N.  Y.  Supp.  342.  If  an  interlocu- 
tory decree  may  be  entered  nunc  pro  tunc,  there  is  no  logical  reason 
why  it  may  not  be  actually  entered  the  day  before  the  final  decree  is 
entered.  The  subversion  of  the  purpose  of  the  section  above  quoted, 
which  would  thus  be  possible,  and  ttie  injury  to  rights  of  dower  and 
of  alimony  and  of  other  property  interests  growing  out  of  the  marital 
relation,  afford  sufficient  reason  for  refusing  to  adopt  the  practice  of 
entering  nunc  pro  tunc  an  interlocutory  decree  of  divorce.  Fink  v. 
Wallach,  109  App.  Div.  718,  96  N.  Y.  Supp.  543,  is  relied  upon  by  the 
moving  party  as  establishing  the  rule  that  it  is  the  duty  of  the  deputy 
clerk,  upon  receiving  interlocutory  decrees  of  divorce,  to  file  them 
in  proper  course  rather  than  to  follow  the  present  custom  of  awaiting 
the  direction  of  the  attorney  who  procures  the  decree.  No  such  duty 
is  specifically  laid  by  law  upon  the  deputy  clerk.  Laws  1895,  p.  967, 
c.  653,  §  4.  The  assumption  of  such  a  function  would,  it  is  submitted, 
be  inconsistent  with  certain  rules  of  practice  settled  by  the  Code  of 
Civil  Procedure.  Section  1238,  as  applied  in  this  department,  requires 
that  the  judgment  roll  upon  an  interlocutory  decree  of  divorce  be  made 
up  by  the  attorney,  or  under  the  attorney's  direction.  This  circum- 
stance alone  would  seem  sufficient  ground  for  requiring  the  attorney  to 
attend  to  the  filing  of  the  interlocutory  decree.  Furthermore,  section 
3301  fixes  a  fee  of  10  cents  a  folio  for  entering  an  interlocutory  judg- 
ment exceeding  five  folios  in  length,  and  sections  3285  and  3286  re- 
quire the  county  clerk  to  account  for  such  fees.  At  the  time  the  pro- 
posed interlocutory  decree  is  deposited  with  the  deputy  clerk  for  pre- 
sentation to  the  court  for  signature  no  entry  fee  can  be  required,  be- 
cause it  cannot  be  known  in  advance  whether  the  order  will  be  made 
as  proposed.  It  cannot  be  presumed  that  the  law  requires  a  deputy 
clerk  to  pay  from  his  ownpocket  the  fee  for  filing  interlocutory  decrees 
thus  left  in  his  custody.  The  natural  and  inevitable  consequence,  there- 
fore, must  be  to  require  the  attorney  to  attend  to  the  filing  of  the 
interlocutory  decree  with  the  same  diligence  that  he  is  required  to  de- 
posit entry  fees,  when  necessary,  and  to  attend  to  making  up  the  judg- 
ment roll.  In  the  pressure  of  business  in  the  office  of  the  clerk  of  New 
York  county  such  a  requirement  is  not  unreasonable.  For  the  reasons 
above  stated  the  present  application  is  therefore  denied.  "Sufficient 
cause  being  shown  for  the  delay,"  however,  within  the  meaning  of 
section  1774  of  the  Code  of  Civil  Procedure,  the  plaintiff  may  apply  for 
leave  to  file  the  interlocutory  decree  forthwith. 
Application  denied. 
100N.Y.S.— fiO 
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(50  Misc.  Rep.  280.) 

DIDATO  T.  CONIGLIO  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    April,  1906.) 

Bills  and  Notes-aotion— Compt^tnt. 

A  complaint  alleged  the  execution  by  defendants  of  certain  notes  and 
demand  for  payment  and  nonpayment,  setting  out  the  Instruments  in  full. 
Held  to  constitute  a  cause  of  action  within  Ck)de  Cly.  Proc.  S  481,  and 
sufficient  as  against  a  demurrer  on  the  ground  that  the  instruments  are 
not  notes,  and  complaint  falls  to  comply  with  Ck>de  Civ.  Proc  S  534,  in 
that  it  falls  to  state  that  there  is  a  specified  sum  due  defendant  on  said 
instruments. 

[Kd.  Note. — For  cases  in  point,  see  vol.  7,  Cent  Dig.  Bills  and  Notes, 
S  1445.] 

Action  by  Roserio  Didato  against  Salvatore  P.  Coniglio  and  others. 
Demurrer  to  complaint  overruled. 

Edward  J.  Kelly,  for  plaintiff. 
John  W.  Russell,  for  defendants. 

BLANCHARD,  J.  The  complaint  sets  forth  certain  instruments, 
described  by  the  plaintiff  as  promissory  notes,  as  follows : 

"$1,030.00  New  York, ,  190—. 

" pay  to  the  order  of  Rosarlo  Didato,  one  thousand  and  thirty  dollars. 

Value  received  and  charge  on  account to  38  Stanton  street. 

"Lansa  Rosalia, 
"Salvatore  Pamplnella." 

"$825.  New  Ydrk, ,  190—. 

" pay  to  the  order  of  Rosarlo  Didato,  eight  hundred  and  twenty-flve 

dollars.    Value  received  and  charge  on  acount  of to  38  Stanton  street. 

"Rosalia  Coniglio, 
"S.   P.  Coniglio, 

"Atty." 

These  instruments  were  executed  and  delivered  by  the  defendants  to 
the  plaintiff,  and  as  to  each  of  them  the  plaintiff  declares  that  "said 
note  was  duly  presented  to  defendant  for  payment,  and  payment  thereof 
was  demanded  of  defendants,  which  was  refused,  and  no  part  of  said 
note  has  been  paid."  The  defendant  demurs  on  the  ground  that  the 
instruments  are  not  promissory  notes,  and  that  the  complaint  fails  to 
comply  with  section  534  of  the  Code  of  Civil  Procedure.  The  impli- 
cation is  plain  from  the  language  of  the  instruments  above  quoted  that 
an  indebtedness  is  due  from  the  makers  to  the  plaintiff,  and  that  the 
makers  promised  on  demand  to  pay  said  indebtedness.  Hegeman  v. 
Moon,  131  N.  Y.  462,  30  N.  E.  487 ;  Burke  v.  Ashley,  12  Hun,  637. 
See,  also,  Neg.  Inst.  Law,  §  36.  In  so  far  as  the  plaintiff  fails  to 
"state  that  there  is  due  to  him  thereon  from  the  adverse  party  a  specified 
sum  which  he  claims"  by  virtue  of  the  instruments  above  quoted,  the 
complaint  probably  fails  to  satisfv  the  requirements  of  section  534. 
Keteltas  v.  Myers,  19  N.  Y.  231,  233;  Smith  v.  Fellows,  26  Hun,  384; 
Oishei  v.  Craven,  11  Misc.  Rep.  139,  31  N.  Y.  Supp.  1021.  The 
plaintiff  contends,  however,  that  facts  have  been  stated  in  the  complaint 
sufficient  to  constitute  a  cause  of  action  within  section  481  of  the  Code 
of  Civil  Procedure.    The  allegations  of  the  execution  by  the  defendants 
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and  of  the  delivery  to  the  plaintiff  of  these  instruments,  and  of  the 
demand  for  payment  by  the  plaintiff,  and  of  nonpayment  of  any  part 
thereof,  sufficiently  show  that  there  are  due  to  the  plaintiff,  by  reason 
of  the  promises  stated  in  said  instruments,  and  are  at  present  unpaid, 
the  sums  mentioned  in  the  complaint.  Smith  v.  Fellows,  supra;  Oishei 
V.  Craven,  supra. 

The  demurrer  is  therefore  overruled* 

Demurrer  overruled. 


(50  Misc.  Rep.  250.) 

In  re  TINKCOM. 

(Supreme  Ck>Tirt,  Special  Term,  Chautauqua  County.    Marcb,  1006.) 

Intoxicating  Liquobs— Local  Opton— Refusal  to  Issue  Tax  Cebtifioats. 
On  certiorari  to  review  the  action  of  a  county  treasurer  on  an  ap- 
plication for  liquor  tax  certificate,  the  certified  copy  of  the  statement  of 
the  local  option  election  filed  under  Liquor  Tax  Law,  Laws  1896.  p.  57, 
e.  112,  §  16,  with  the  county  clerk  is  controlling  on  the  right  to  issue  such 
certificate  and  he  will  not  be  ordered  to  annex  to  bis  return  a  certified 
copy  of  the  vote  cast,  that  the  court  may  determine  whether  the  vote 
was  void  for  noncompliance  with  the  statutory  requirements. 

Application  of  Charles  A.  Tinkcom  for  a  writ  of  certiorari  to  review 
refusal  of  Emmons  J.  Swift  to  issue  liquor  tax  certificate.  Writ  va- 
cated. 

Van  Dusen  &  Martin,  for  applicant. 
Daniel  A.  Reed,  for  county  treasurer. 

LAMBERT,  J.  These  proceedings  were  instituted  to  review  an 
adverse  determination  of  the  county  treasurer  in  refusing  to  grant  a 
liquor  tax  certificate  to,  and  upon  the  application  of,  the  relator.  The 
writ  was  allowed,  and  a  return  made  thereto.  This  is  an  application 
in  the  proceeding  to  compel  a  further  and  amended  return. 

It  is  insisted  by  the  relator  that  the  respondent  should  be  compelled 
to  annex  to  and  make  a  part  of  his  return  to  writ  a  certified  copy 
of  the  report  of  the  votes  cast  in  the  town  of  Chautauqua  at  the  No- 
vember election,  1906.  In  my  opinion  the  motion  should  not  prevail. 
Section  16  of  the  liquor  tax  law  (Laws  1896,  p.  57,  c.  112)  provides,  in 
substance,  that  the  town  clerk  or  other  officer  shall  file  a  certified  copy 
of  a  statement  of  the  result  of  the  vote  with  the  state  excise  commis- 
sioner and  the  county  treasurer,  "and  no  liquor  tax  certificate  shall  be 
thereafter  issued  by  such  officer,"  etc.  Section  19  (Laws  1896,  p.  62, 
c.  112,  as  amended  by  Laws  1897,  p.  222,  c.  312,  §  12),  provides: 

"Unless  it  shall  appear  by  a  certified  copy  of  the  statement  of  the  result  of 
the  election  held  on  the  question  of  local  option  pursuant  to  section  16  of  this 
act  in  and  for  the  town  where  the  applicant  proposes  to  traffic  in  liquor  under 
the  certificate  applied  for,  that  such  liquor  tax  certificate  cannot  be  lawfully 
granted,  in  which  case  the  application  shall  be  refused." 

It  appears  from  the  return,  and  is  not  contradicted  by  the  allegations 
of  the  petition,  that  a  certified  copy  of  the  statement  of  the  result  of 
the  vote  was  filed  in  the  office  of  the  relator,  in  compliance  with  section 
16^  and  that  therein  he  was  officially  advised  that  the  vote  as  cast  was 
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adverse  to  the  permitted  sale  of  liquor  in  the  town.  The  statute  in 
specific  terms  makes  the  statement  filed  with  the  relator  the  basis  of  his 
official  action.  It  necessarily  follows  that  he  must  not  look  behind  the 
instructions  contained  in  the  result  as  so  filed  with  him.  To  do  so 
would  subject  him  to  the  penalties  provided  by  section  38  (page  79) 
of  the  liquor  law.  It  is  alleged  that  the  proceeding  of  resubmission 
of  the  vote  of  the  town  was  and  is  void  because  of  noncompliance  with 
statutory  requirement.  That  may  be  so.  The  question,  however,  is 
not  here  for  determination.  The  certiorari  proceeding  has  only  brought 
here  for  review  and  correction  the  decision  made  by  the  respondent  in 
refusing  to  issue  the  certificate,  together  with  the  documents  upon 
which  the  decision  was  based.  People  v.  Mayer,  41  Misc.  Rep.  289,  84 
N.  Y.  Supp.  71;  People  v.  Adair,  44  Misc.  Rep.  444,  89  N.  Y.  Supp. 
376;  People  v.  Foster,  27  Misc.  Rep.  576,  58  N.  Y.  Supp.  674;  People 
V.  Hamilton,  42  App.  Div.  212,  59  N.  Y.  Supp.  943.  The  certified 
copy  of  the  statement  of  the  result  of  the  vote  in  the  absence  of  fraud 
is  the  guide  of  the  county  treasurer.  People  v.  Hamilton,  42  App. 
Div.  212,  59  N.  Y.  Supp.  943. 

The  office  of  a  writ  of  certiorari  under  this  statute  is  to  review  the 
official  action  of  the  county  treasurer.  Where  it  is  made  to  appear 
that  his  decision  is  without  warrant  in  law  upon  the  basis  of  fact  fixed 
by  the  statute,  then  ample  remedy  is  given  by  the  statute.  Section 
28  (page  69)  of  the  aCt  is  a  complete  answer  to  this  motion.  It  is 
there  provided  that  "if  the  writ  be  granted  the  officer  to  whom  it  is 
directed  shall  in  his  return  thereto,  include  copies  of  all  the  papers,  on 
which  his  action  was  based,  and  a  statement  of  his  reasons  for  refusing 
to  grant  such  application."  People  v.  Straight,  128  N.  Y.  545,  28  N.  E. 
762 ;  Mayor  v.  Noe,  20  Abb.  N.  C.  19.  In  Matter  of  Getman,  28  Misc. 
Rep.  451,  59  N.  Y.  Supp.  788,  the  question  here  involved  was  not 
under  consideration.  In  that  case  an  application  was  made  to  have  a 
vote  of  the  town  resubmitted  on  the  ground  that  a  prior  submission  was 
ineffectual  and  void  for  failure  to  observe  statutory  direction.  The 
opinion  states  that  the  town  authorities  conceded  that  the  subsequent 
election  was  void.  Hence  the  judge  writing  observed  that,  inasmuch  as 
all  agreed  that  the  last  election  was  void,  the  petitioner  might  so 
regard  it,  and  apply  for  certiorari  against  the  county  treasurer  upon  his 
refusal  to  issue  a  certificate.  If  it  was  here  conceded  that  the  election 
had  in  November  last  was  void,  then  there  might  be  some  plausibility  in 
the  suggestion  made  in  the  case  mentioned.  I  have  reached  the  con- 
clusion that  there  is  no  power  in  the  court  or  a  judge  thereof  to  com- 
pel the  respondent  to  amend  his  return  in  the  manner  or  substance 
sought  by  the  relator. 

I  feel  constrained  to  withhold  costs,  inasmuch  as  it  was  substantially 
admitted  that  there  were  jurisdictional  defects  in  the  election  sought  to 
be  avoided,  but  that  the  remedy  sought  was  unavailing.  The  motion 
for  an  amended  return  is  denied  and  the  writ  vacated,  without  costs  to 
either  party. 

Motion  denied  and  writ  vacated,  without  costs  to  either  party. 
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SEARS  y.  TENHAGEN. 

(Chautauqua  County  Court    April,  1906.) 

1.  TBiATi— Notice— Service  by  Mail. 

That  a  package  containing  plaintiff's  notice  of  trial,  served  by  mall, 
was  registered,  does  not  make  such  service  void. 
[Ed.  Note. — For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  §  16.] 

2.  Judgment— Vacating. 

Where  by  reason  of  Illness  defendant  did  not  receive  plaintiff's  notice 
of  trial,  sent  by  mall,  until  five  days  after  the  court  had  convened,  a 
Judgment  obtained  by  plaintiff  on  an  inquest  should  be  set  aside  without 
the  filing  of  an  affidavit  of  merits. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  30,  Cent  Dig.  Judgment,  |§ 
171,  311,  314.] 

Action  by  William  O.  Sears  against  Alzora  J.  Tenhagen.  Applica- 
tion to  open  default.     Judgment  vacated. 

Freeman  L.  Morris,  for  plaintiff. 
A.  A.  Van  Duzen,  for  defendant. 

OTTAWAY,  J.  This  is  an  application  to  open  a  default  heard  upon 
the  return  of  an  order  to  show  cause.  The  action  is  brought  by  the 
plaintiff  to  recover  for  work,  labor,  and  services.  A  judgment  was  ob- 
tained in  Justice's  Court  by  the  plaintiff  against  the  defendant,  and  an 
appeal  for  a  new  trial  was  taken  by  the  defendant  to  the  County  Court 
of  Chautauqua  County.  Upon  the  24th  day  of  March,  1906,  Freeman 
L.  Morris,  the  attorney  for  the  plaintiff,  caused  to  be  deposited  in  the 
post  office  at  Sherman,  N.  Y.,  a  registered  package,  addressed  to  Alzora 
Tenhagen,  Findley  Lake,  N.  Y.,  upon  whidi  was  the  indorsement  "Per- 
sonal delivery  only."  This  package  contained  a  notice  of  trial  of  this 
case  for  the  term  of  the  County  Court  commencing  April  9,  1906.  It 
appears  by  the  affidavit  of  the  defendant  that,  at  the  time  of  the  trans- 
mission of  this  package  to  her  address  at  Findley  Lake,  she  was  ill  and 
confined  to  her  bed  and  was  unable  to  go  to  the  post  office  by  reason 
of  said  illness  until  the  14th  day  of  April,  1906 ;  that  she  received  in- 
formation that  the  registered  package  was  at  the  post  office  requiring 
personal  delivery.  In  consequence  of  her  illness  she  did  not  receive 
the  notice  of  trial  until  five  days  after  the  court  had  convened.  An 
inquest  was  taken  upon  the  16th  day  of  April  and  a  judgment  rendered 
in  favor  of  the  plaintiff  for  the  amount  demanded.  The  defendant  asks 
that  the  judgment  be  vacated  and  set  aside,  claiming  that  the  service 
of  notice  of  trial  was  void  by  reason  of  the  indorsement  made  upon 
the  registered  package  and  for  the  further  reason  that  the  package 
containing  the  notice  of  trial  was  registered,  requiring  a  receipt  to  be 
given  before  delivery.  It  seems  that  the  effect  of  an  indorsement  "per- 
sonal delivery  only"  made  upon  a  registered  package,  under  the  rules 
and  regulations  of  the  United  States  Post  Office  Department,  is  to 
restrict  the  delivery  of  the  package  to  the  person  to  whom  it  is  ad- 
dressed only. 

Under  the  decisions  of  this  state  it  cannot  be  said  that  service  made 
in  this  manner  is  void.    Appeal  Printing  Co.  v.  Sherman,  99  App.  Div. 
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533,  91  N.  Y.  Supp.  178;  Gaffney  v.  Bigelow,  2  Abb.  N.  C.  311 ;  Clark 
V.  McFarland,  10  Wend.  634;  Miller  v.  Shaw,  67  Barb.  446;  Jacobs  v. 
Hooker,  1  Barb.  71.  By  attaching  this  indorsement  to  a  registered 
package,  the  party  subjects  himself  to  conditions  requiring  the  relief 
of  the  court,  as  in  the  case  at  bar.  A  preliminary  objection  was  made 
by  the  plaintiff  that  no  affidavit  of  merits  was  served  with  the  moving 
papers,  and  he  urged  that  this  was  a  necessary  prerequisite  to  opening 
a  default.  This  is  the  rule,  except  in  those  cases  where  a  default  was 
obtained  through  misapprehension  or  mistake  occasioned  by  the  act  of 
the  plaintiff  or  his  attorneys.  Under  the  present  circumstances  it  was 
not  necessary  for  the  defendant  to  serve  an  affidavit  of  merits.  We 
think,  under  all  the  circumstances  in  this  case,  that  this  application  is 
addressed  to  the  discretion  of  the  court  The  inquest  and  judgment 
entered  thereon  may  be  vacated  and  set  aside,  without  costs  to  either 
party  as  against  the  other. 

Inquest  and  judgment  vacated,  without  costs  to  either  party. 


(50  Misc.  Rep.  261.) 

In  re  BURRELL  et  al. 

(Ontario  County  Court    January,  1900.) 

1.  Intoxicating  Liquobs—Looal  Option  Election— Canvass  of  Votb3. 

Under  Liquor  Law  1896,  p.  57,  c.  112,  ff  16,  providing  that  four  local 
option  questions  shall  be  "properly  submitted"  at  a  town  meeting,  there 
has  been  no  proper  submission  unless  the  votes  have  been  properly  can- 
vassed. 

2.  Bleotions— Canvass  of  Votes— Recanv ass. 

Where,  after  local  option  election,  the  ballot  boxes  were  left  practically 
open  to  the  public  for  24  hours  after  they  were  canvassed,  and  the  ballots 
examined  and  interfered  with,  mandamus  to  compel  a  recanvass  is  im- 
possible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18,  Cent  Dig.  Elections,  SI  236, 
239.] 

8.  Intoxicating  Liquobs—Looal  Option  Election— Resubmission. 

Where  local  option  questions  have  been  submitted  under  Liquor  Tax 
Law  1896,  p.  57,  c.  112,  §  16,  but  the  ballots  were  not  properly  canvassed, 
but  the  reasonable  inference  from  the  evidence  is  that  a  proper  canvass 
would  not  have  affected  the  result,  a  special  town  meeting  will  not  be 
ordered. 

Application  of  George  A.  Burrell  and  Harry  G.  Chapin,  for  an  order 
directing  a  special  town  meeting  in  the  town  of  Bloomfield  for  local 
option  election.     Petition  dismissed. 

Wynkoop  &  Rice,  for  petitioners. 

R.  R.  Scott,  for  State  Commissioner  of  Excise. 

John  Colmey  (Charles  J.  Bissell,  of  counsel),  for  Nellie  Norton. 

KNAPP,  J.  This  is  an  application  under  section  16  of  the  liquor 
tax  law  (Laws  1896,  p.  57,  c.  112),  for  a  special  town  meeting  in  the 
town  of  East  Bloomfield,  Ontario  county,  N.  Y.,  at  which  the  four 
local  option  questions  provided  by  section  16  of  the  liquor  tax  law 
shall  be  resubmitted.  The  motion  is  based  upon  affidavits  alleging 
irregularities  in  the  canvass  of  the  vote,  and,  particularly,  that  certain 
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void  ballots  and  ballots  alleged  to  be  void  were  counted,  and  were  not 
separately  returned  as  required  by  the  election  law.  It  is  also  claim- 
ed that  a  recanvass  of  the  votes  could  not  be  had  because  the  ballot  box 
was  not  sealed  and  locked  and  immediately  removed  to  the  office  of  the 
town  clerk,  but  was  opened  by  unauthorized  persons  and  the  ballots  ex- 
amined and  interfered  with  to  such  an  extent  that  a  legal  presumption 
arises  that  they  were  not  in  the  same  condition  as  when  canvassed. 

The  certified  result  of  the  vote  on  the  question  submitted  is  as 
follows :  Proposition  No.  1  was  lost  by  16  votes ;  No.  2  by  30  votes ; 
No.  3  was  carried  by  74  votes,  and  No.  4  was  carried  by  6  votes. 
There  is  no  claim  of  any  irregularity  in  the  form  or  manner  of  sub- 
mission, or  in  any  of  the  proceedings  prior  to  the  canvass  of  the  votes, 
and  counsel  for  the  intervening  taxpayer  therefore  contends  that  the 
County  Court  or  county  judge  has  no  jurisdiction  to  order  a  resub- 
mission. 

The  language  of  the  statute  is  as  follows : 

"If  for  any  reason  except  tbe  failure  to  file  any  petition  therefor,  the  four 
propositions  provided  to  be  submitted  herein  to  the  electors  of  a  town  shall 
not  have  been  properly  submitted,  at  such  biennial  town  meeting,  such  propo- 
sitions shall  be  submitted  at  a  special  town  meeting  duly  called.  But  such 
town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk  the  petition 
aforesaid  and  an  order  of  the  Supreme  Court  or  County  Court,  or  a  justice  or 
Judge  thereof,  respectively,  which  may  be  granted  upon  eight  days  notice  to 
the  State  Commissioner  of  Excise,  sufficient  reason  bcflng  shown  therefor." 

The  counsel  for  Mrs.  Norton  insists  that  the  submission  is  complete 
and  that  the  questions  have  been  "properly  submitted"  when  the  pre- 
liminary steps  provided  by  the  statute  have  been  taken  and  the  electors 
have  had  the  opportunity  to  vote  thereon ;  in  other  words,  that  the  can- 
vass of  the  vote  is  no  part  of  the  submission  of  the  questions.  If  this 
view  of  the  law  be  correct,  then  the  motion  would  have  to  be  denied 
without  an  examination  into  the  merits  of  the  application;  for  it  is 
conceded  that,  up  to  the  time  of  the  closing  of  the  polls,  every  act  re- 
quired by  the  statute  was  performed  and  no  irregularity  up  to  that  point 
is  complained  of.  While  I  do  not  find  that  this  precise  question  has 
been  passed  upon  by  any  court  of  record,  I  am  inclined  to  interpret  the 
statute  so  as  to  give  effect  to  all  of  its  provisions  and  hold  that  the 
"submission"  of  the  questions  is  not  complete  until  the  vote  is  canvassed 
and  the  result  ascertained.  This  also  seems  to  be  the  view  taken  by 
the  department  of  excise.  If  it  were  not  so,  the  election  officers  might 
refuse  to  canvass  the  votes,  or  a  stranger  might  destroy  them  and 
there  would  be  no  remedy. 

The  question,  then,  to  be  determined  is  whether  the  four  propositions 
were  properly  submitted  and  whether  sufficient  reason  appears  in  the 
petition  and  affidavits  for  the  granting  of  an  order  for  resubmission. 
Undoubtedly  the  better  practice  in  such  cases,  where  election  officers 
have  not  conformed  their  proceedings  to  the  statute,  is  to  proceed 
by  mandamus  to  compel  a  recanvass  of  the  votes ;  and,  where  questions 
arise  as  to  whether  void  ballots  have  been  counted,  to'  obtain  a  judicial 
determination  as  to  each  ballot  alleged  to  be  void;  but,  in  this  case, 
it  is  claimed  that  such  proceeding  would  be  impossible  because  of  the 
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fact  that  the  boxes  were  not  locked,  but  were  left  practically  open  to 
the  public  for  24  hours  or  more  after  the  vote  was  canvassed.  It  would 
be  quite  impossible  to  say  certainly  that  the  ballots  now  contained  in 
the  boxes  are  in  the  same  condition,  or  are  the  same  ballots,  that  were 
left  there  by  the  election  officers.  This  proceeding,  therefore,  seems 
to  me  to  be  authorized  by  the  statute  and  entirely  proper.  The  affi- 
davits made  by  the  election  officers,  the  watchers  and  bystanders  do 
not  agree  as  to  the  facts.  It  is  conceded  that  one  ballot,  on  which  the 
word  "yes"  was  written  in  pencil  four  times  in  the  voting  spaces  after 
the  printed  word  "yes,"  was  counted  and  returned  to  the  ballot  box; 
there  can  be  no  question  but  that  this  was  a  void  ballot  and  the  protest 
made  by  the  watcher  should  have  been  heeded  and  the  ballot  not 
counted,  but  separately  returned.  This,  however,  is  the  only  ballot 
which  was  protested. 

McMillan,  the  inspector,  who  canvassed  all  of  these  votes  also  says 
that  there  was  one  ballot,  on  which,  in  one  of  the  voting  spaces,  there 
was  a  straight  line  and  a  voting  X  mark  in  the  other  voting  space 
opposite  the  same  proposition ;  this  ballot  was  also  void  and  should  not 
have  been  counted,  but  no  one  seems  to  know  whether  it  was  counted 
for  or  against  the  propositions,  except  that  it  was  not  counted  for  the 
proposition  opposite  which  was  the  straight  line ;  he  also  contends  that 
there  were  two  ballots  upon  which  there  were  erasures  and  one  in 
which  the  voting  mark  was  obliterated  with  a  circular  pencil  mark.  If 
the  inspectors  decided  that  erasures  had  been  made  upon  these  three 
ballots,  they  should  have  declared  them  void.  Whether  an  erasure  has 
been  made  with  a  rubber  may  be  a  matter  of  opinion,  and  the  decision 
of  the  inspectors  is  in  a  sense  judicial  as  to  such  ballots  and  must  be 
regarded  as  final,  unless  a  recount  or  recanvass  is  had  before  a  court 
of  competent  jurisdiction.  These  five  are  the  only  ballots  which  can, 
with  any  certainty,  be  said  to  be  void.  McMillan,  in  his  affidavit  made 
for  the  petitioners,  states,  in  substance,  that  he  will  not  say  that  there 
were  not  other  ballots  upon  which  there  were  erasures  or  marks,  but 
that  he  did  not  observe  any  such;  and,  in  his  affidavit  made  for  the 
opponents  of  the  motion,  states  that  the  five  ballots  mentioned  were  the 
only  ones  on  which  erasures  or  other  marks  occurred.  Other  affiants 
state  that  there  were  more  ballots  upon  which  erasures  were  made,  but 
fail  to  state  how  these  ballots  were  canvassed  and  failed  to  make  any 
protest  against  their  being  canvassed  by  the  board  of  inspectors.  Un- 
der such  circumstances,  it  is  impossible  for  me  to  determine,  from  the 
affidavits  and  from  an  inspection  of  the  ballots  themselves,  the  exact 
.  facts  as  to  these  disputed  ballots.  If  the  five  ballots  impliedly  admitted 
by  the  inspector  McMillan  to  be  irregular  and  void  are  the  only  ones 
and  if  these  were  all  canvassed  in  favor  of  proposition  4,  it  would  not 
have  affected  the  result.  No  claim  is  made  by  the  petitioners  of  fraud 
or  attempted  fraud,  nor  is  it  alleged  anywhere  that  the  rejection  of 
these  ballots  would  have  affected  the  result;  but  the  petitioners  claim 
that  it  is  impossible  to  determine  what  the  result  was,  or  would  have 
been  if  all  the  ballots,  which  they  claim  are  void,  had  been  rejected. 
It  seems  to  me  that  the  town  should  not  be  subjected  to  the  expense  and 
annoyance  of  a  resubmission  at  a  special  town  meeting  except  where 
it  is  reasonably  certain  that  the  election  officers  have  not  certified  the 
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correct  result,  or  that  some  fraud  appears  to  have  been  resorted  to  for 
the  purpose  of  affecting  the  result. 

While  the  election  officers  did  not  strictly  conform  to  the  statute 
in  the  canvass  of  the  vote,  still  the  matters  complained  of  do  not  enter 
into  the  essence  of  the  election.  They  are  matters  of  procedure  con- 
cerning which  the  statute  gives  directions.  The  failure  to  comply  with 
the  directions,  however,  does  not  render  the  election  void;  the  people 
of  the  town  have  expressed  their  will,  and  the  result  should  not  be  over- 
ridden because  of  the  negligence  and  carelessness  of  the  town  officers. 
In  other  words,  a  resubmission  should  not  be  had  simply  for  the  pur- 
pose of  permitting  one  party  or  the  other  to  "try  again."  People  v. 
Pierson  (Sup.)  71  N.  Y.  Supp.  995.  While  I  am  not  prepared  to  hold 
that  it  is  incumbent  upon  the  i>etitioners  in  this  case  to  show,  absolutely, 
that  the  irregularities  complained  of  affected  the  result,  still  I  am  of 
the  opinion  that  sufficient  reason  for  the  calling  of  a  special  town 
meeting  does  not  appear  in  the  affidavits  in  this  case  and  that  the  mo- 
tion for  such  order  should  be  denied.  My  attention  has  been  called 
to  a  decision  of  Mr.  Justice  Foote,  rendered  at  Monroe  Special  Term, 
March  25, 1905,  in  which  he  holds  that  the  failure  of  the  election  board 
to  lock  five  of  the  columns  of  a  voting  machine  on  which  no  voting 
was  intended  to  be  done,  and  the  fact  that  some  of  the  electors  used 
these  unlocked  columns  in  voting  upon  local  option  questions,  and  that 
others  might  have  used  them,  and  that  it  was  impossible  to  tell  how 
many  did  use  them,  furnished  sufficient  reason  to  require  the  resubmis- 
sion of  the  question  at  a  special  town  meeting.  This  is  in  line  with  the 
view  of  the  petitioners'  counsel  that  it  is  unnecessary  to  establish  af- 
firmatively that  the  result  would  have  been  changed  by  a  proper  can- 
vass of  the  votes.  In  the  case  at  bar,  however,  the  reasonable  inference 
from  the  affidavit  of  the  inspector  and  from  all  of  the  affidavits  is  that 
a  proper  canvass  of  the  votes  would  not  have  affected  the  result.  The 
decision  of  Mr.  Justice  Foote  applies  to  a  very  peculiar  situation  in  a 
particular  case,  and  does  not  control  the  situation  in  this  case. 

The  motion  for  a  resubmission  is  therefore  denied,  and  the  petition 
dismissed. 

Motion  denied,  and  petition  dismissed. 


(50  Misc.  Rep.  266.) 

In  re  CIPPERLEY  et  al. 

(Cbautanqua  County  Court    December,  1905.) 

1.  Intoxicating  Liquors— Local  Option  Election— Petition. 

It  is  no  valid  objection  to  a  petition  under  Liquor  Tax  Law,  Laws  1896, 
p.  57,  c.  112,  §  16,  for  submission  of  the  question  of  local  option  to  a 
special  town  meeting  that  all  the  signatures  of  the  town  electors  were  not 
on  one  paper. 

[Ed.  Note, — For  cases  in  point,  see  vol.  29,  Cent  Dig.  Intoxicating  Liq- 
uors, §  38.] 

2.  Same— Resubmission. 

On  motion  for  resubmission  of  the  question  of  local  option,  whether  the 
original  petition  was  signed  and  acknowledged  as  required  by  law,  cannot 
be  raised,  for  if  there  was  no  legal  petition  then  the  election  was  void. 
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3.  Elections— Mode  of  Submibsion  op  Questions— Voting  Machines— Num- 

bering Questions. 

■  At  the  general  election  there  was  submitted  at  a  biennial  town  meeting 
constitutional  amendments  numbered  from  1  to  7.  These  were  placed  first 
on  the  voting  machine  and  then  followed  four  questions  as  to  the  sale 
of  liquor,  numbered  8,  9,  10  and  11,  indorsed  as  required  by  Liquor  Tax 
Law,  Laws  1896,  p.  57,  c.  112,  §  16.  Heldy  that  the  questions  were  proper 
and  l^ally  submitted,  though  not  numbered  1,  2,  3,  4^  as  provided  in 
section  IG. 

4.  Intoxicating  Liquors— Local  Option  IOleotion—Resubmission  op  Ques- 
tion. 

A  resubmission  to  a  special  town  meeting  of  the  question  of  prohibition 
was  not  justified,  though  several  electors  state  in  their  affidavits  that  thej 
were  misled  by  the  manner  the  questions  were  placed  on  a  voting  machine, 
where  an  examination  of  the  returns  shows  that  no  considerable  number 
were  so  misled. 

5.  Same— Misconduct  at  EkscnoN. 

That  ladies  furnished  coffee  and  doughnuts  at  a  local  option  election 
within  prohibited  districts,  for  the  purpose  of  influencing  votes  though  It 
might  subject  the  offenders  tx>  prosecution,  is  not  sufficient  ground  for  re- 
submission. 

6.  Same. 

It  is  no  ground  for  resubmission  for  local  option  election  that  the  in- 
terests of  the  town  will  be  injured  unless  the  sale  of  liquors  is  carried  on 
in  the  community. 

Application  of  Clarence  R.  Cipperley  and  others  for  special  town 
meeting  under  the  liquor  tax  law,  Laws  1896,  p.  67,  c.  112,  §  16. 
Motion  denied. 

A.  A.  Van  Dusen,  for  petitioners. 
Daniel  A.  Reed,  for  State  Commissioner  of  Excise. 
George  F.  Owne,  for  town  board  of  town  of  Chautauqua,  interven- 
ing, in  opposition. 

FISHER,  J.  This  is  a  motion  to  submit  the  question  of  local  option 
tion  under  the  liquor  tax  law  to  a  special  town  meeting  of  the  town 
of  Chautauqua,  county  of  Chautauqua,  N.  Y.,  upon  the  ground  that 
such  question  was  not  properly  submitted  at  the  biennial  town  meeting 
held  in  connection  with  the  general  election  November  7,  1905. 

It  is  contended  on  behalf  of  the  petitioners  that  the  election  was 
invalid  for  the  reason  that,  although  it  is  conceded  that  the  required 
number  of  electors  signed  the  petition  which  was  filed  with  the  town 
clerk,  the  petitioners'  names  were  on  two  separate  papers  or  petitions, 
instead  of  one;  and  it  is  further  urged  that  the  names  of  the  signers 
to  the  petition  were  not  acknowledged  as  required  by  law.  A  petition, 
as  required  by  section  16  of  the  liquor  tax  law,  is  the  foundation  for 
the  submission  of  these  questions  to  the  electors.  It  must  be  "a 
written  petition,  signed  and  acknowledged  by  such  electors  before  a 
notary  public  or  other  officer  authorized  to  take  acknowledgments 
or  administer  oaths."  It  has  been  held  that  the  Legislature  intended 
to  require  a  certificate  of  acknowledgment  in  the  form  necessary  to 
prove  the  conveyance  of  real  property,  in  order  that  there  might  be 
some  proof  of  the  genuineness  of  the  signatures.  Kennedy  v.  Warner, 
Unreported  Opinion  of  Sewell,  J.  It  would  not  seem  to  be  a  valid 
objection  that  the  names  of  the  petitioners  were  not  all  on  one  paper. 
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if,  for  convenience,  to  save  time,  or  for  other  reasons,  the  required 
number  of  electors  have  requested  the  submission  of  the  question, 
and  their  signatures  on  the  several  papers' were  acknowledged  as  re- 
quired by  law.  The  suggestion  that  the  petition  was  not  signed  and 
acknowledged  as  required  by  law,  it  seems  to  us,  is  of  a  more  serious 
character  than  the  objection  that  the  names  were  not  all  on  one  paper ; 
but  this  question  cannot  be  raised  in  this  proceeding.  If  the  petition, 
in  its  form,  in  the  number  of  its  signatures,  in  its  execution  and  ac- 
knowledgment, is  not  a  substantial  compliance  with  the  statute,  then 
the  election  is  illegal  and  void,  and  the  law  affords  adequate  relief 
in  a  proper  proceeding.  If  the  petition  is  defective,  insufficient,  and 
not  a  legal  petition,  life  cannot  be  infused  into  it  by  an  order  of  the 
court  providing  for  resubmission.  It  is  a  condition  precedent  for 
an  order  for  resubmission,  that  a  legal  petition  was  presented,  request- 
ing a  submission  of  such  questions;  and  then,  if  the  four  proposi- 
tions "shall  not  then  have  been  properly  submitted  the  court  shall 
order  a  resubmission  at  a  special  town  meeting."  Matter  of  Rogers, 
41  Misc.  Rep.  399,  84  N.  Y.  Supp.  1024. 

Having  disposed  of  this  objection,  we  come  to  the  consideration  of 
this  application  on  its  merits.  At  this  election,  held  in  the  town  of 
Chautauqua  on  November  7,  1905,  voting  machines  were  used.  On 
the  line  or  space  in  the  voting  machine  with  the  constitutional  amend- 
ments were  also  these  liquor  tax  questions.  This  is  in  accordance 
with  the  provisions  of  section  16  of  the  liquor  tax  law.  Laws  1896, 
p.  57,  c.  112,  and  section  82  of  the  election  law.  Laws  1896,  p.  937,  c. 
909.  Section  6  of  article  I'of  the  Election  Law  provides  that  con- 
stitutional amendments  "Shall  be  separately  and  consecutively  num- 
bered." At  this  election  the  constitutional  amendments,  7  in  number, 
were  placed  first  on  the  machine  and  numbered  consecutively  from  1  to  7, 
inclusive,  and  then  followed  the  questions  in  regard  to  the  sale  of 
liquor,  numbered  question  8,  question  9,  question  10,  question  11. 
It  is  not  contended  by  the  learned  counsel  for  the  petitioner  that  the 
constitutional  amendments  did  not  have  their  proper  place  on  the 
machine,  or  that  the  questions  pertaining  to  the  sale  of  liquor  should 
have  been  placed  in  the  line  first,  but  that  the  questions  submitted 
touching  the  sale  of  liquor  should  not  have  been  numbered  8,  9,  10 
and  11 — ^but  1,  2,  3  and  4,  as  they  appear  after  the  word  question, 
in  section  16  of  the  liquor  tax  law.  It  is  conceded,  and  so  appears  by 
copy  of  the  ballot  attached  to  the  moving  papers,  that  the  captions 
were  the  same  as  provided  by  section  16  of  the  liquor  tax  law,  and 
the  questions  under  such  captions  and  numbers  were  precisely  as 
provided  by  said  section,  and  under  each  of  said  questions  were  the 
words  "yes"  and  "no,"  affording  the  elector  an  opportunity  to  vote 
yes  or  no,  for  or  against  either  proposition,  as  he  saw  fit.  It  is 
claimed  that  by  reason  of  this  arrangement  and  numbering,  a  large 
number  of  voters  were  misled  and  voted  under  the  wrong  numbers, 
voting  under  the  numbers  1,  2,  3,  and  4,  for  the  constitutional  amend- 
ments, instead  of  under  8,  9,  10,  and  11,  for  excise  questions;  and 
that  a  large  number  of  the  electors,  99  in  number  in  the  first  election 
district  of  the  town  were  so  mystified  that  they  did  not  vote  at  all 
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upon  the  questions  touching  the  sale  of  liquor.     Section  168  of  the 
election  law  Heydecker's  Gen.  Laws,  p.  405,  c.  6,  provides : 

"The  officers  or  board  charged  with  the  duty  of  providing  ballots  for  any 
polling  place,  shall  provide  therefor  two  sample  ballots,  which  shall  be  ar- 
ranged In  the  form  of  a  diagram  showing  the  entire  front  of  the  voting  ma- 
chine, as  it  will  appear  after  the  official  ballots  are  arranged  for  voting  on 
election  day.  Such  sample  ballot  shall  be  open  to  public  inspection  at  such 
polling  places  during  the  day  next  preceding  election  day." 

It  is  conceded  that  such  sample  ballots  were  provided  at  each  of  the 
polling  places,  as  provided  by  law,  thus  affording  every  voter  an 
opportunity  to  examine  such  sample  ballot,  and  see  the  entire  front 
as  the  voting  machine  would  appear  when  he  entered  the  booth.  These 
ballots  showed  the  questions  relating  to  the  sale  of  liquor  numbered  8, 
9,  10  and  11.    The  election  law  further  provides: 

"Section  176  (Heydecker's  Gen.  Iraws,  p.  407,  c.  6).  In  case  any  elector, 
after  entering  the  voting  machine  booth,  shall  ask  for  further  Instructions 
concerning  the  manner  of  voting,  two  Inspectors  of  opposite  political  parties 
shall  give  such  instructions  to  him." 

And  it  appears  by  the  affidavit  of  Lewis  M.  Smith,  that,  in  many 
instances,  the  inspectors  of  election  did,  as  provided  by  this  section, 
give  such  instructions  to  the  voters.  It  is  difficult  to  see  how  a  voter 
possessed  of  sufficient  intelligence  to  exercise  the  elective  franchise, 
with  the  sample  ballot  before  him  and  with  the  election  inspectors  to 
aid  him  in  case  he  desired  further  instructions,  could  have  been  mis- 
led or  mistaken  in  casting  his  vote.  Attached  to  the  moving  pa- 
pers is  a  paper  purporting  to  be  a  sample  ballot,  of  the  form  in  which 
the  ballot  would  appear  on.  election  day,  which  was  distributed  about 
the  town  previous  to  election  by  those  interested  in  the  sale  of  liq- 
uors, to  inform  the  electors  so  that  they  might  vote  intelligently 
upon  these  questions.  And,  in  this  sample  so  distributed,  the  constitu- 
tional amendments  are  numbered  1,  2,  3,  4,  5,  6,  and  7;  then  fol- 
lows the  liquor  questions,  with  the  captions  and  questions  precisely 
as  they  did  appear  upon  the  voting  machine,  and  in  the  same  spaces 
and  in  every  particular  as  they  appeared  on  the  voting  machine,  ex- 
cept the  numbers  are  1,  2,  3,  and  4,  instead  of  8,  9,  10,and  11.  And  this 
sample  ballot  so  distributed  further  informed  the  voter  that,  "this 
column  would  be  found  at  the  top  of  the  machine ;  that  the  first  seven 
questions  were  state  questions,  known  as  'Constitutional  Amendments.' 
Following  these  seven  state  questions  will  be  found  the  four  excise  or 
liquor  questions.  If  you  are  in  favor  of  the  selling  of  liquor  in  ac- 
cordance with  the  state  excise  law,  push  the  lever  to  the  word  'Yes,' 
under  each  question."  This  information  given  the  voters  was  not  of- 
ficial, but  it  is  difficult  to  understand  how  any  one  could  have  been 
misled  by  it.  It  is  claimed,  however,  that,  notwithstanding  this  in- 
formation that  was  given  as  required  by  law,  and  given  by  those  who 
were  interested  in  the  sale  of  liquor,  calling  the  elector's  attention  to 
the  fact  that  the  four  excise  questions  followed  the  constitutional  amend- 
ments, a  large  number  of  voters  were  misled.  Nine  affidavits  are  at- 
tached to  the  moving  papers,  of  electors  who  claim  to  have  been  misled 
by  the  manner  in  which  these  questions  were  placed  upon  the  machine, 
or  numbered ;  six  of  whom  swear  that  they  voted  wrong,  or  differently 
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than  they  intended,  and  the  other  three  that  the  arrangement  of 
these  questions  upon  the  machine  was  misleading. 

The  whole  number  of  votes  cast  at  said  election  in  the  town  of  Chau- 
tauqua was  808,  and  the  highest  number  of  votes  cast  for  either  of 
the  questions  touching  the  traffic  in  liquor  was  537-271  of  the  electors 
not  voting  upon  that  question.  Ah  examination  of  the  returns  does 
not  lead  to  the  conclusion  that  any  considerable  number  of  the  electors 
were  misled  and  voted  on  the  constitutional  amendments,  intending 
to  vote  upon  the  excise  questions.  The  first  constitutional  amendment 
relates  to  the  liquidation  of  indebtedness  of  counties,  cities,  towns,  and 
villages.  The  second  relates  to  the  payment  of  debts  of  the  state.  The 
third  relates  to  the  Supreme  Court  judicial  districts.  The  fourth 
relates  to  the  organization  of  cities.  The  fifth  relates  to  the  improve- 
ment of  highways.  Upon  the  first  proposition  there  was  cast  in  the 
town  a  total  of  167  votes.  The  second,  170;  third,  153;  fourth,  179; 
and  fifth,  relating  to  good  roads  which  was  supposed  to  deeply  interest 
the  people,  237. 

An  examination  of  these  figures  does  not  lead  to  the  conclusion 
that  any  considerable  number  of  voters,  if  any,  voted  upon  these 
constitutional  amendments  by  mistake,  or  voted  the  constitutional 
amendments  intending  to  vote  upon  the  liquor  questions.  The 
highest  number  of  votes  cast  for  any  constitutional  amendment 
was  237.  In  view  of  the  fact  that  some  of  these  amendments  were 
of  such  vital  importance  to  the  people  of  the  state  and  the  electors 
of  the  town  of  Chautauqua,  and  that  571  out  of  808  of  the  electors 
failed  to  vote  upon  the  proposition  receiving  the  highest  number  of 
votes,  can  it  not  be  urged  that  it  was  the  indifference  and  lack  of 
interest  of  the  voter  which  accounted  for  the  small  number  of  votes 
that  were  cast  upon  these  propositions?  Can  is  not  be  urged  with 
equal  force  that  the  271  voters  of  the  town  of  Chautauqua  who  failed 
to  vote  upon  the  excise  questions  were  indifferent  upon  the  ques- 
tion, rather  than  that  they  were  misled  by  the  arrangement  of  these 
questions  upon  the  voting  machine?  Was  the  submission  of  the 
questions  of  local  option  in  the  town  of  Chautauqua  at  said  election 
legal?  The  only  illegality  claimed  in  this  proceeding  so  far  as 
the  manner  or  method  of  conducting  the  election  was  concerned  is 
that  the  numbers  over  the  excise  questions  should  have  been  1,  2, 
3,  and  4.  In  Matter  of  Arnold,  32  Misc.  Rep.  439,  66  N.  Y.  Supp. 
557,  this  precise  question  was  raised.  In  that  case  there  were  four 
constitutional  amendments  submitted,  numbered  1,  2,  3,  and  4,  and 
the  excise  questions  were  numbered  5,  6,  7  and  8.     The  court  said : 

"It  would  perhaps  have  been  more  orderly  to  submit  the  liquor  tax  questlong 
under  the  same  numbers  under  which  they  appeared  In  the  liquor  tax  law; 
but.  Inasmuch  as  the  ballots  submitted  upon  the  motion  show  that  the  headings 
to  the  several  questions  were  prefixed  to  each  question  upon  the  ballots  used 
l)y  the  voters,  explaining  each  question,  and  almost  precluding  any  occasion  for 
referring  to  them  by  number,  I  do  not  deem  the  manner  of  numbering  the 
<luestlon8  upon  the  ballot  material,  and  do  not  consider  that  the  voters  could 
have  been  confused  by  reason  thereof,  as  charged  In  the  petition." 

It  follows,  therefore,  that  the  numbers  upon  the  voting  machine 
Avere  proper  and  legal;  that  the  liquor  tax  questions  were  properly 
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and  legally  submitted ;  that  all  the  safeguards  that  the  law  has  pro- 
vided for  the  legal  conduct  of  an  election  touching  the  submission 
of  liquor  tax  questions  were  provided  in  this  case.  And,  notwith- 
standing the  affidavits  annexed  to  the  petition,  I  do  not  consider 
that  the  voters  could  have  been  or  were  confused  or  misled  by  rea- 
son of  the  arrangement  of  the  numbers  upon  the  machine. 

It  is  claimed  by  the  petitioners  that  certain  ladies  in  one  of  the 
election  districts  of  the  town  occupied  a  portion  of  the  power  house 
of  the  Chautauqua  Institution  on  the  day  of  election,  and  dispensed 
coffee  and  doughnuts  to  the  electors,  and  solicited  the  electors  to 
vote  against  the  sale  of  liquor  in  said  town.  It  is  claimed  that  they 
did  this  within  100  feet  of  the  polls;  that  over  the  entrance  to  the 
building  in  which  these  refreshments  were  dispensed  was  the  Amer- 
ican flag,  tied  with  a  white  ribbon.  In  the  answering  affidavits  it  is 
claimed  that  the  entrance  to  this  building  where  the  flag  was  placed 
was  more  than  100  feet  from  the  polls,  and  that  no  electioneering 
was  done  within  the  prohibited  limit;  and  that  no  refreshments 
were  served  within  said  limit,  to  bribe  voters.  Only  two  affidavits 
are  produced  of  electors  who  claim  that  they  were  thus  solicited 
and  given  refreshments,  one  of  whom  was  not  a  voter  in  that  elec- 
tion district;  and  the  statements  contained  in  these  affidavits  are 
denied  by  the  ladies,  who  had  charge  of  the  refreshments.  Even  if 
these  refreshments  were  served  within  the  prohibited  limits,  it  would 
not  invalidate  the  election.  It  might  subject  the  parties  offending 
to  prosecution  for  violation  of  the  election  law.  However  honorable 
their  intentions,  it  is  just  as  reprehensible  that  ladies  should  dis- 
pense refreshments  on  election  day  of  the  character  referred  to  for 
the  purpose  of  influencing  votes,  as  that  those  engaged  in  the  sale 
of  liquor  should  dispense  intoxicating  liquors  on  election  day  for  a 
like  purpose.  Such  conduct,  if  true,  does  not  affect  the  result  of 
the  election,  and  is  not  sufficient  ground  for  a  resubmission  of  these 
questions  at  a  special  town  meeting. 

The  county  seat  of  Chautauqua  county  is  located  at  Mayville  in 
the  town  of  Chautauqua.  The  petitioners  in  this  proceeding  are 
not  men  engaged  in  the  traffic  in  liquor,  but  are  business  men  of 
high  standing  in  the  community.  In  the  petition  they  set  forth 
that  the  county  seat  is  located  in  said  village;  that  there  are  four 
hotels,  suitable  and  sufficient  to  accommodate  the  traveling  public; 
that  the  village  of  Mayville  is  located  on  Chautauqua  Lake,  which 
is  a  summer  .resort ;  and  that  in  the  opinion  of  the  petitioners,  the 
hotels  in  the  said  village  cannot  be  maintained  and  accommodations 
furnished  unless  they  are  permitted  to  sell  liquors ;  that  the  prohibi- 
tion of  this  branch  of  their  business  will  be  destructive  to  the  busi- 
ness itself;  that  such  a  result  will  increase  the  taxes  in  the  village 
and  depreciate  the  value  of  the  property  therein,  and  tend  to  de- 
crease the  sale  thereof;  that  the  right  to  sell  liquor  in  said  village 
has  existed  for  many  years,  with  two  exceptions,  and  the  exceptions 
proved  very  unsatisfactory;  that  the  people  are  best  served  when 
the  liquor  traffic  is  under  the  ban  of  the  statute,  rather  than  where 
the  sale  thereof  is  illicit.     My  attention  has  been  called  to  Matter 
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of  the  Application  of  Otis  A.  Smith,  an  Elector  of  the  Town  of 
Bath,  Steuben  County,  44  Misc.  Rep.  384,  89  N.  Y.  Supp.  1006. 
Bath  is  the  county  seat  of  Steuben  county.  The  petition  in  that 
case  set  forth  facts  similar  to  those  stated  in  this  petiton,  as  to  the 
effect  upon  the  business  of  the  hotels  of  the  village  in  case  the 
sale  of  liquor  was  not  permitted,  and  that  was  one  of  the  grounds 
upon  which  the  court  based  its  action  in  that  case  in  ordering  a 
resubmission  of  the  question  at  a  special  town  meeting.  In  that 
case,  however,  there  were  a  number  of  errors  and  irregularities  al- 
leged and  found  by  the  court  affecting  the  election.  The  town 
clerk  had  failed  to  post  the  notices,  as  required  by  law;  and  the 
inmates  of  the  Soldiers'  Home  at  Bath  had  been  permitted  to  vote, 
in  violation  of  law.  Eight-tenths  of  the  tax  payers  and  business 
men  of  the  the  town  had  petitioned  for  resubmission,  and  for  all  of  the 
reasons  stated  in  the  petition,  a  resubmission  was  ordered.  In  the 
case  at  bar  the  election  was  lawfully  conducted.  All  the  provisions 
of  the  statute  were  complied  with,  and  it  cannot  be  held  that  it  is 
the  duty  of  the  court  to  order  a  resubmission,  whenever  it  is  alleged 
that  the  business  interests  will  be  injured  unless  the  sale  of  liquor 
is  carried  on  in  the  community.  The  object  of  elections  is  to  ascer- 
tain the  popular  will,  and  not  to  thwart  it ;  the  object  of  the  election 
law  is  to  secure  the  rights  of  the  duly  qualified  electors,  and  not 
to  defeat  them.  The  electors  of  the  town  of  Chautauqua,  at  the 
election  held  on  the  7th  day  of  November,  1905,  had  an  opportunity 
to  express  their  will  upon  this  subject.  The  election  was  lawfully 
conducted.  The  electors  were  fully  advised  that  those  questions 
were  to  be  passed  upon  at  said  election.  It  is  not  the  duty  of  the 
court,  nor  has  it  the  right,  to  order  a  resubmission  of  those  ques- 
tions except  they  have  not  been  properly  submitted;  and,  if  any 
electors  of  the  town  of  Chautauqua  were  so  indifferent  of  their 
rights  that  they  failed  to  vote  upon  these  questions  when  they  had 
the  opportunity,  they  cannot  now  complain. 

The  motion  is  denied,  with  costs. 

Motion  denied^  with  costs. 
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(50  Misc.  Rep.  233.) 

In  re  SCHERMBRIIORN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    April,  1906.) 

Taxation— Tbansfbb  Tax— Propeett  Subject. 

Laws  1892,  p.  1486,  c.  677,  |  4,  define  personal  property  as  Including  all 
written  Instruments  as  distinguished  from  the  rights  and  Interest  to  which 
they  relate.  Held,  that  United  States  bonds  belonging  to  a  nonresident, 
but  which  were  actually  in  the  state,  were  not,  in  October,  1891,  property 
within  the  meaning  of  the  tax  law,  but  were  obligations  for  the  payment 
of  money,  and  not  subject  to  the  transfer  tax. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  |§  1673, 
1680.] 

In  the  matter  of  the  estate  of  Edmund  H.  Schermerhom.  From 
an  order  assessing  and  fixing  the  transfer  tax,  the  executor  appeals. 
Reversed. 

Strong  &  Cadwalader,  for  executors. 
Edward  H.  Fallows,  for  State  Comptroller. 

THOMAS,  S.  The  decedent  was  a  nonresident  of  this  state,  and 
died  October  1,  1891.  The  question  presented  by  this  appeal  from 
the  order  fixing  the  transfer  tax  is  as  to  whether  the  value  of  certain 
United  States  bi^nds,  which  were  physically  within  the  state  at  the  time 
of  the  death  of  the  decedent,  were  properly  included  in  the  appraisal. 
It  is  conceded  that  transfers  of  United  States  bonds  belonging  to  a 
resident  decedent  were  taxable  under  the  law  applicable  to  this  case, 
for  the  statute  which  was  held  to  exempt  United  States  bonds  from 
taxation  had  not  then  been  enacted.     Laws  1892,  p.  814,  c.  399. 

The  recent  decision  in  Matter  of  Gibbes'  Estate,  84  App.  Div.  510,  83 
N.  Y.  Supp.  53,  affirmed,  without  opinion,  176  N.  Y.  565,  68  N.  E.  1117, 
was  upon  the  same  statutes  which  are  applicable  to  this  case,  and  the 
principles  there  applied  must  control  here.  It  was  there  determined 
that  a  bond  of  a  corporation  created  by  the  laws  of  a  sister  state  was  the 
mere  evidence  of  a  contract  obligation  or  right  of  action,  and  was  not, 
prior  to  the  enactment  of  section  4,  c.  677,  p.  1486,  of  the  laws  of  1892, 
known  as  the  statutory  construction  law,  and  within  the  meaning  of  the 
transfer  tax  law,  "property,"  the  presence  of  which  in  this  state  would 
render  transfers  from  its  deceased  nonresident  owner  taxable. 

The  statutory  construction  law,  in  defining  personal  property  as 
including  "all  written  instruments  themselves,  as  distinguished  from 
the  rights  and  interests  to  which  they  relate,"  was  not  merely  declara- 
tory of  the  law,  but  effected  a  change  which  was  the  foundation  of  a 
decision  in  Matter  of  Whiting's  Estate,  160  N.  Y.  27,  44  N.  E.  715, 
34  L.  R.  A.  232,  65  Am.  St.  Rep.  640 ;  Matter  of  Morgan's  Estate,  150 
N.  Y.  35,  44  N.  E.  1126,  under  which  the  bonds  of  foreign  corpora- 
tions actually  within  the  state  belonging  to  nonresident  decedents  have 
since  been  included  in  transfer  tax  appraisals.  Applying  this  rule,  I 
must  determine  that  United  States  bonds  were  not,  in  October,  1891, 
property  vyithin  the  meaning  of  the  tax  law,  but  were,  under  the  law 
then  existing  and  applicable,  obligations  for  the  payment  of  money, 
or  evidences  of  a  claim  against  the  United  States.    They  can  be  taxed 
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only  according  to  the  rules  controlling  the  taxation  of  rights  of  action 
belonging  to  nonresident  decedents,  and  the  situs  of  such  a  right  of 
action  is,  for  purposes  of  taxation,  the  domicile  of  the  debtor.  In  the 
case  of  the  bond  of  a  corporation  that  situs  has  been  held  to  be  the 
place  under  the  laws  of  which  the  debtor  corporation  was  created,  and 
by  which  laws  the  validity  of  the  debt  would  be  determined  and  its 
payment  enforced.  Matter  of  Clinch's  Estate,  180  N.  Y.  300,  73  N.  E. 
36 ;  Matter  of  Daly's  Estate,  100  App.  Div.  373,  91  N.  Y.  Supp.  868, 
affirmed  182  N.  Y.  624,  74  N.  E.  1116.  "Power  over  the  person  of 
the  debtor  confers  jurisdiction"  to  impose  the  tax  upon  the  debt. 
Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L.  Ed.  439. 
It  is  quite  clear  that  the  state  of  New  York  has  no  power  over  the 
United  States,  and  that  the  obligations  of  the  United  States  were  not 
created  by  the  laws  of  the  state,  nor  can  the  validity  of  those  debts 
be  determined  by  or  their  payment  enforced  by  our  courts.  Without 
determining,  therefore,  that  the  United  States  is  for  all  purposes  a  cor- 
poration foreign  to  this  state,  it  must  follow  that  its  debts,  treated  apart 
from  the  evidences  hereof,  are  taxable  in  this  state  only  when  the  debt 
of  a  foreign  corporation  is  taxable.  The  order  appealed  from  must 
be  reversed. 
Order  reversed. 


(50  MlBC.  Rep.  245.) 

In  re  HANIMAN'S  ESTATB, 

(Surrogate's  Court,  Saratoga  Oounty.    April,  1906.) 

BZEOUTOBS  AND  AD1CINI8TBAT0B&— DiSCOVEBY  OF  ASSETS— EVIDENOB. 

An  administrator  brought,  nnder  CJode  Civ.  Proc.  §  2707  et  seq.,  a  pro- 
ceeding for  the  discovery  and  delivery  of  assets  of  decedent.  The  evidence 
showed  that  decedent  had  received  certain  property  under  the  will  of 
her  husband  which  gave  her  an  estate  for  life,  that  the  person  In  posses- 
sion of  the  property  had  filed  a  claim  against  the  estate,  and  the  claimant, 
the  administrfltrlz,  and  the  remainderman  agreed  on  a  settlement  whereby 
the  administratrix  was  to  have  the  estate  for  life,  and  the  remainder  at 
her  death  was  to  be  divided  between  the  remainderman  and  the  claimant 
The  claimant  bought  out  the  interest  of  the  remainderman,  and  the  testa- 
trix had  disposed  of  some  of  the  property  and  turned  over  to  the  claim- 
ant, against  whom  the  proceeding  was  brought,  and  her  brother,  all  the 
assets  she  had  received  from  the  husband's  estate.  It  did  not  appear  that 
there  were  any  creditors  to  whom  she  was  indebted.  Held,  that  the  ap- 
pUcation  for  the  possession  of  the  property  would  be  denied. 

In  the  matter  of  the  estate  of  Alinda  Haniman,  deceased.  Proceed- 
ings by  administrator  to  obtain  discovery  and  delivery  of  assets  alleged 
to  be  in  the  possession  of  one  Pike.    Application  denied. 

Charles  R.  Patterson,  for  petitioner  Eugene  Race. 
Chambers  &  Finn,  for  respondent  Byron  Pike. 

OSTRANDER,  S.  This  is  a  proceeding  by  Eugene  Race,  the  ad- 
ministrator of  the  deceased,  under  section  2707  et  seq.  of  the  Code  to 
obtain  from  Byron  Pike  a  discovery  and  delivery  of  personal  property 
of  deceased  alleged  to  be  in  his  possession. 

Alinda  Haniman  died  February  7,  1906,  and  the  petitioner  was  duly 
100N.Y.S.— 31 


Digitized  by 


Google 


482  100  NEW  YORK  SUPPLEMENT  (Sur.  Ct 

and  134  New  York  State  Reporter 

appointed  and  qualified  as  administrator  of  her  estate  on  December  9, 

1905.  The  petitioner  gave  due  notice,  including  notice  to  Byron  Pike, 
of  an  appraisal  of  the  property  of  the  deceased,  which  was  appointed 
to  be  held  at  the  late  dwelling  house  of  the  deceased,  on  January  9, 

1906.  The  petitioner  alleged  that  the  late  dwelling  house  of  the  de- 
ceased where  she  died,  in  the  town  of  Moreau,  was  owned  by  her  at 
the  time  of  her  decease,  and  alleged,  upon  information  and  belief, 
reasonable  grounds  of  which  were  given,  that  at  her  death  she  owned, 
or  had  in  her  possession  there,  certain  live  stock,  farming  implements, 
furniture,  and  other  personalty  worth  several  hundred  dollars,  and  that 
upon  her  death  said  Pike  took  possession  of  said  property  and  had 
since  continued  in  possession  thereof ;  that  said  Pike  had  shortly  before 
her  death  induced  the  deceased  to  withdraw  from  bank  several  hundred 
dollars  which  she  owned  and  which  said  Pike  then  deposited  in  his  own 
name.  The  petitioner  also  alleged  that  said  Pike  had  occupied  the 
dwelling  and  premises  of  the  deceased  since  her  death  and  had  taken 
possession  of  the  said  personal  property  of  the  deceased  and  refused  to 
disclose  any  information  as  to  said  chattels ;  and  that  upon  the  day  fixed 
for  the  appraisal  of  the  effects  of  the  deceased  said  Pike  accompanied 
by  a  deputy  sheriff  of  the  county,  met  petitioner  and  the  appraisers  at 
the  late  dwelling  of  deceased,  and  refused  to  allow  them  to  be  or  remain 
on  the  premises,  and  threatened  to  have  the  officer  remove  them  by  force 
unless  they  retired  at  once,  and  that,  in  consequence,  petitioner  could 
not  inventory  and  appraise  said  personalty.  The  answer  of  said  Pike 
alleged  that  he  had  been  the  owner  of  said  real  estate  since  July  10, 
1905,  and  that  Alinda  Haniman  never  had  any  ownership  thereof  ex- 
cept a  life  estate  which  terminated  on  her  death  in  February,  1905. 
The  answer  also  denied  that  Alinda  Haniman  ever  owned  the  person- 
alty described  in  the  petition  and  alleged  that  she  was  in  possession 
thereof  under  a  life  estate  created  by  the  will  of  Aaron  Haniman,  her 
husband,  which  terminated  on  her  death,  and  that  said  Pike  was  the 
owner  of  all  the  personalty  in  her  possession. 

The  testimony  of  Byron  Pike  upon  the  examination  showed  that  peti- 
tioner's decedent  was  the  widow  of  Aaron  Haniman,  who  died  April, 
1902,  leaving  a  will,  which  was  thereafter  probated,  by  which  he  gave 
his  property,  real  and  personal,  to  his  wife,  Alinda  Haniman,  for  life, 
and  the  remainder  to  Alzina  Jackson.  Byron  Pike  presented  a  claim 
against  Aaron  Haniman's  estate  and  on  September  9,  1902,  an  agree- 
ment was  entered  into  between  Alzina  Jackson,  Alinda  Haniman,  and 
Byron  Pike  to  settle  all  differences  between  them  regarding  said  estate. 
By  this  agreement  it  was  provided  that  after  the  debts  against  the 
estate  of  Aaron  Haniman  had  been  paid  and  a  cemetery  lot  paid  for 
and  headstone  erected  Alinda  Haniman  should  "receive  and  enjoy  all 
the  property  of  the  said  Aaron  Haniman  during^  her  natural  life,  and 
that  all  of  said  property  remaining  shall  be  applied  to  her  support  and 
maintenance  during  her  life — that  at  her  death  whatever  remains  of  the 
property  of  the  said  Aaron  Haniman  shall  be  divided,"  one-half  to 
Alzina  Jackson  and  one-half  to  Byron  Pike.  It  was  further  provided 
that  said  Alinda  Haniman  might,  whenever  she  deemed  it  advisable, 
transfer  or  trade  the  real  estate  for  other  real  estate  of  equal  or  greater 
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value,  and  that  said  Alzina  Jackson  and  Byron  Pike  "do  hereby  re- 
lease and  quitclaim  all  their  right,  title  and  interest  in  and  to  said 
estate  and  do  set  over  and  assign  all  their  right,  title  and  interest  in 
said  estate  to  the  said  Alinda  Haniman  for  the  better  purpose  of  carry- 
ing out  the  provisions  of  this  agreement." 

It  also  appeared  from  the  examination  that  about  two  months  before 
the  death  of  Alinda  Haniman  a  cow,  some  furniture,  and  some  money  in 
the  bank,  which  were  part  of  the  Aaron  Haniman  estate,  remained 
undisposed  of  in  the  hands  of  Alinda  Haniman.  At  this  time  Mrs. 
Haniman  and  Byron  Pike,  who  was  her  brother,  lived  together  on  the 
farm  late  of  Aaron  Haniman,  and  that  one  Sylvester  Sweet  and  his  wife 
kept  house  for  them.  This  personal  property  was  on  the  place.  Mrs. 
Haniman  told  Pike  that  she  wanted  to  turn  everything  she  had  into 
his  hands,  mentioning  the  cow,  furniture,  money,  etc.  She  told  Pike 
that  it  belonged  to  him.  That  was  all  that  took  place.  No  papers  were 
drawn.  It  was  all  by  word  of  mouth.  With  the  exception  of  the 
money.  Pike  sold  all  the  property  to  Sweet,  as  he  says,  turned  over  to 
Sweet  the  same  as  Mrs.  Haniman  turned  it  over  to  him,  and  it  is  all 
gone  from  the  farm  now  except  the  cow.  As  to  the  money,  Pike  says 
Mrs.  Haniman  gave  him  her  bank  book  and*  he  drew  it  out  of  the  South 
Glens  Falls  Bank  and  deposited  it  in  his  name  in  said  bank.  After  her 
death  he  paid  out  some  of  it  and  the  balance,  $7.25,  thereof,  is  still  in 
the  bank  in  his  name.  After  Mrs.  Haniman  turned  over  the  property 
to  Pike  he  supported  her  till  she  died  and  paid  funeral  expenses  for  her 
and  paid  for  a  nurse  for  her.  He  thus  paid  out  all  of  the  moneys  ex- 
cept $7  or  $8.  Subsequent  to  the  death  of  Mrs.  Haniman,  Byron 
Pike  purchased  the  rights  of  Alzina  Jackson  in  all  the  property. 

Section  2710  of  the  Code  of  Civil  Procedure  provides  that,  if  the  facts 
admitted  by  the  witness  show  that  he  is  in  the  control  of  property  to 
whose  immediate  possession  the  petitioner  is  entitled,  the  surrogate  may 
decree  that  it  be  delivered  to  the  petitioner.  If  the  witness  admits  hav- 
ing the  control  of  the  property,  but  the  facts  as  to  the  petitioner's  right 
arc  in  dispute,  the  proceeding  shall  end,  unless  the  parties  consent  to- 
ils determination  by  the  surrogate,  in  which  case  it  shall  be  so  de- 
termined. 

By  the  arrangement  between  Alzina  Jackson,  Alinda  Haniman,  and 
Byron  Pike,  so  much  of  the  personal  property  in  question  as  she  might 
reasonably  use  for  her  support  and  maintenance  during  her  lifetime? 
vested  in  Mrs.  Haniman,  and  the  remainder  of  said  property  vested  in 
Alzina  Jackson  and  Byron  Pike.  Terry  v.  Wiggins,  47  N.  Y.  512 ; 
Crozier  v.  Bray,  120  N.  Y.  374,  24  N.  E.  712.  By  the  conveyance  from 
Alzina  Jackson  to  Pike  after  the  death  of  Mrs.  Haniman,  Pike  took 
whatever  Alzina  Jackson  had  in  the  property.  By  the  arrangement 
between  Mrs.  Haniman  and  Pike  prior  to  her  death  there  was  either 
a  gift  or  sale  of  the  property  to  Pike,  or  else  whatever  title  Mrs.  Han- 
iman had  therein  remained  in  her  until  her  death.  It  is  not  entirely 
clear  whether  she  sold  the  property  to  Pike  in  consideration  of  his 
supporting  her  during  her  lifetime,  or  whether  she  attempted  to  make 
a  gift  to  him  of  the  property.  If  she  transferred  it  for  sufficient  con- 
sideration by  way  of  support,  nursing,  etc,  she  was  acting  within  her 
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rights,  and  Pike  acquired  a  title  from  her.  If  she  made  a  gift  of  it  to 
Pike,  sufficient  in  form,  but  unauthorized,  then  the  only  persons  who 
could  complain  would  be  either  Alzina  Jackson,  or,  possibly,  creditors 
having  a  valid  claim  for  support  and  maintenance  of  Mrs.  Haniman. 
If  the  property  remained  undisposed  of  at  the  death  of  Mrs.  Haniman, 
and  there  was  no  outstanding  claim  for  her  support,  then  it  became 
the  absolute  property  of  Alzina  Jackson  and  passed  to  Pike  by  her 
conveyance  after  the  death  of  Mrs.  Haniman. 

Prima  facie  everything  which  remained  unexpended  at  the  death  of 
Mrs.  Haniman  vested,  not  in  her  administrator,  but  in  Alzina  Jackson. 
To  show  any  interest  in  this  property  it  would  be  incumbent  upon  Mrs. 
Haniman's  administrator  to  show,  at  least,  that  he  represented  creditors 
holding  claims  against  Mrs.  Haniman  incurred  for  her  support;  that 
there  were  creditors  having  claims  against  her  for  other  matters  that 
would  be  insufficient  to  give  her  administrator  any  standing  with  refer- 
ence to  this  property.  And,  while  there  was  suggestion  by  the  peti- 
tioner's counsel  diat  claims  for  Mrs.  Haniman's  support  were  outstand- 
ing, there  is  no  evidence  or  any  hint  of  any  such  in  the  record.  I  think 
the  record  fails  to  disclose  any  such  clear  right  to  the  property  in  ques- 
tion as  would  justify  the  order  prayed  for.  Another  fatal  objection 
to  the  aH)lication  as  to  all  of  the  property,  except,  possibly,  $7.25  in 
the  bank,  is  the  fact  that  it  is  not  now  in  possession  of  Pike,  but  has 
been  disposed  of  by  him.  Matter  of  Stewart,  77  Hun,  564,  28  N.  Y. 
Supp.  1048. 

Whatever  remedies  the  petitioner  may  have  in  the  premises  by  action, 
the  case  presented  fails  to  disclose  facts  warranting  the  summary  order 
for  delivery  of  the  property  contemplated  by  the  statute  under  which 
this  proceeding  is  instituted.  The  application  must  be  denied.  It  ap- 
pearing that  the  petitioner  was  acting  in  good  faith  in  the  application, 
and  that  Mr.  Pike  was  rather  reticent  cot}ceming  the  facts  upon  which 
his  refusal  to  permit  the  appraisal  was  based,  the  application  is  denied 
without  costs. 

Application  denied,  without  costs. 
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<50  Mi9c.  Rep.  235.) 

in  n9  KINSEIiLA'S  ESTATB. 

(Surrogate's  Ck)urt,  Niagara  County.    April,  1900.) 

SSXEOXTTOSa  AND  Aduhvibtbatobb— AocouNnNG— Apfuoation. 

A  wife,  the  life  tenant  of  her  deceased  husband's  real  estate  and  legatee 
of  his  personal  estate,  paid  all  his  debts  and  funeral  expenses,  and  a  re- 
mainderman, as  administrator  of  the  deceased  testator,  tiled  an  applica> 
tion  to  compel  the  executor  of  the  wife  to  account  for  the  personal  estate, 
that  It  might  be  subjected  to  the  expense  of  proceedings  in  relation  to  the 
transfer  tax  on  the  interest  of  the  remainderman  in  the  real  estate  and  the 
costs  of  the  proceedings  for  the  appointment  of  the  administrator.  Held 
that,  though  her  accounts  as  executrix  were  never  judicially  settled,  the 
application  would  be  denied. 

[Ed.  Note.— For  cases  in  point,  see  yoI.  22,  Gent  Dig.  Executors  and 
Administrators,  §S  1075-1985.] 

In  the  matter  of  the  estate  of  Michael  Kinsella,  deceased.  Appli- 
cation of  administrator  with  will  annexed,  asking  that  Michael  Hogan, 
as  executor,  be  required  to  account.    Application  denied 

S.  Wallace  Dempsey,  for  petitioner. 
M.  J.  Noonan,  for  respondent. 

HICKEY,  S.  Michael  Kinsella  died  in  the  town  of  Newfane,  in 
November,  1902,  leaving  a  last  will  and  testament  which  was  admitted 
to  probate  in  this  court  in  December  of  the  same  year.  Margaret  Kin- 
sella, his  wife,  was  named  therein  as  executrix,  and  to  her  was  be- 
queathed all  of  testator's  personal  estate  and  a  life  use  of  his  real  estate. 
In  November,  1904,  substantially  two  years  after  her  appointment, 
Margaret  Kinsella  died,  leavin^^  a  last  will  and  testament  which  has 
also  been  admitted  to  probate  in  this  court;  and  letters  testamentary 
thereon  have  been  issued  to  Michael  Hogan,  the  respondent  in  this  pro- 
ceeding. Margaret  Kinsella,  as  executrix  of  her  husband's  last  will 
and  testament,  never  filed  an  inventory  of  his  personal  estate,  nor  were 
her  accounts  as  executrix  ever  judicially  settled.  On  January  21,  1905, 
being  soon  after  the  death  of  Margaret  Kinsella,  petitioner,  who  is 
one  of  the  devisees  in  remainder  of  the  real  estate  of  which  Michael 
Kinsella  died  seised,  was  appointed  administrator  with  the  will  annexed 
of  the  Michael  Kinsella  estate ;  he  having  filed  a  petition  alleging  the 
death  of  Margaret  Kinsella,  leaving  the  Michael  Kinsella  estate  unad- 
ministered.  He  now  comes  into  court  and  asks  that  the  respondent, 
Michael  Hogan,  as  executor  of  the  Margaret  Kinsella  estate,  be  required 
to  account  for  the  personal  estate  of  Michael  Kinsella,  deceased. 
There  is  no  allegation  in  his  petition  that  there  were  any  unpaid  cred- 
itors of  the  estate  of  Michael  Kinsella,  nor  is  it  argued  that  there  are 
any  such,  nor  is  any  claim  made  that  any  one  is  entitled  to  share  in 
any  way  in  the  personal  estate  of  said  deceased.  But  it  is  claimed  by 
petitioner  that  this  personal  estate,  which  was  bequeathed  absolutely  to 
Margaret  Kinsella,  amounting,  as  is  alleged,  to  the  sum  of  $1,000  or 
thereabouts,  should  be  turned  over  to  the  administrator  with  the  will 
annexed,  to  the  end  that  he  may  reimburse  himself  for  the  expense  of 
having  himself  appointed;  also  for  the  expense  of  taking  proceedings 
to  pay  the  transfer  tax  on  his  interest  in  the  real  estate  to  which  he  has 
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now  succeeded  and  also  on  certain  legacies  which  by  the  will  of  Michael 
Kinsella  were  made  payable  after  the  death  of  his  wife,  Margaret,  the 
payment  of  which  was  made  a  charge  upon  said  real  estate,  and  upon 
that  alone;  also  for  the  expense  later  on  of  judicially  settling  his  ac- 
counts; and,  I  assume,  to  the  end,  also,  that  he  may  have  his  commis- 
sions on  said  personal  estate. 

I  do  not  believe  that,  against  the  protest  of  her  executor,  the  law  will 
permit  such  an  appropriation  to  be  made  of  the  personal  estate  which 
Michael  Kinsella  bequeathed  to  his  widow.  Her  executor,  the  re- 
spondent herein,  has  filed  an  answer  to  the  petition,  alleging  that  Mar- 
garet Kinsella  in  her  lifetime  paid  all  the  debts,  funeral  and  adminis- 
tration expenses  of  her  deceased  husband.  As  has  already  been  pointed 
out,  no  claim  is  made  to  the  contrary.  If  this  be  true,  and  in  the 
absence  of  any  claim  to  the  contrary,  I  think  it  should  be  assumed  that 
Margaret  Kinsella  had  in  her  lifetime  fully  administered  her  husband's 
personal  estate.  When  she  paid  her  husband's  debts  and  funeral  ex- 
penses, being  sole  legatee  of  his  personal  estate,  her  title  thereto  as  ex- 
ecutrix merged  in  her  title  as  legatee  and  no  judicial  settlement  of  her 
accounts  or  decree  of  the  court  was  necessary  to  effect  such  merger. 
Blood  V.  Kane,  130  N.  Y.  514,  29  N.  E.  994,  15  L.  R.  A.  490.  Upon 
the  payment  of  her  husband's  debts  and  funeral  expenses,  she  could  not 
be  compelled  to  render  an  account  of  her  proceedings,  because  she  her- 
self was  then  the  only  one  interested  in  the  personal  estate.  This,  then, 
would  seem  to  be  the  test:  If  she  could  not  be  compelled  to  account 
in  her  lifetime,  how  can  her  executor  be  compelled  to  account  now? 
The  situation  has  not  been  changed  by  her  death,  so  far  as  the  right 
of  any  of  the  heirs  or  legatees  of  Michael  Kinsella  to  make  claim  to 
his  personal  estate  is  concerned.  Could  this  petitioner,  being  a  devisee 
of  the  real  estate  in  remainder,  on  the  facts  alleged  here,  have  compelled 
Margaret  Kinsella  to  account  in  her  lifetime?  If  so,  upon  what 
ground?  If  he  could  not,  then  on  what  principle  can  her  executor  be 
compelled  to  account  now?  It  appears  to  me  that,  upon  the  facts  dis- 
closed by  the  papers  in  this  proceeding,  there  was  no  occasion  for  the  ap- 
pointment of  an  administrator  with  the  will  annexed.  The  personal  es- 
tate had  been  fully  administered,  and  as  to  the  real  estate  tihe  will  was 
self-executing.  Petitioner  could  not  have  compelled  Margaret  Kinsella 
to  use  her  own  money  to  pay  the  transfer  tax  on  his  remainder  in  the 
real  estate,  or  the  expense  of  determining  what  such  tax  might  be. 
Under  the  transfer  tax  statutes  it  is  possible,  but  by  no  means  certain, 
that  Margaret  Kinsella  could  have  voluntarily  instituted  in  Surrogate's 
Court  a  real  estate  proceeding  to  sell  petitioner's  reversion  in  the  real 
estate  to  pay  the  transfer  tax  thereon;  but  it  will  hardly  be  seriously 
urged  that  the  devisee  of  such  remainder  could  have  compelled  her  to 
take  an  expensive  proceeding  like  that  when  there  was  no  barrier  to 
prevent  him  from  having  the  tax  determined  and  paying  it  himself  at 
a  comparatively  trifling  expense.  If  petitioner  felt  that,  by  being  ap- 
pointed administrator  with  the  will  annexed,  he  could  thereby  relieve 
his  real  estate  of  any  possible  claims  that  might  be  made  against  it, 
there  was,  perhaps,  no  objection  to  his  taking  such  precautionary  steps ; 
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but  when  he  seeks  to  make  some  one  else  bear  the  expense  of  such  a 
proceeding  there  is  neither  equity  nor  justice  in  his  position. 

His  application,  therefore,  to  compel  respondent  to  account  is  denied, 
with  $10  costs. 

Application  denied,  with  $10  costs. 


<iJO  Misc.  Rep.  229.) 

In  re  BUTLER'S  ESTATE. 

(Surrogate's  Ck>urt,  Kings  Ck>unt7.    April,  1906.) 

Wnxs— CowsTRuonoN— Desobiption  of  Devisees. 

Testatrix  by  her  will  directed  the  one-fifth  of  the  residue  of  her  estate 
to  be  divided  into  five  parts,  one  of  which  was  bequeathed  to  her  son 
and  the  residue  in  trust  for  her  six  grandchildren,  to  be  distributed  among 
them  on  the  youngest  attaining  majority.  One  of  the  grandchildren  died 
and  another  child  was  bom  to  the  son.  Thereafter  testatrix  executed  a 
oodicil  in  which  she  reaflirmed  her  will,  and  did  not  provide  for  the  con- 
tingency arising  from  the  death  of  one  child  and  the  birth  of  the  other. 
Held,  that  a  gift  to  such  of  her  grandchildren  as  were  living  at  the  time 
of  her  death  was  created  by  the  will  and  the  youngest  grandchild  was 
entitled  to  share  equally  with  the  other  grandchildren,  and  the  estate 
was  divisible  on  his  arriving  at  the  age  of  21  years. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  SS  111^ 
1127.] 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  trustee  of 
estate  of  Charity  M.  Butler,  deceased.    Decree  rendered, 

Carrington  &  Pierce,  for  trustee. 
H.  N.  Whitehouse,  for  Wellington  F.  Butler. 
^  Godfrey  Goldmark,  for  Adelaide  B.  Ward  and  others. 

CHURCH,  S.  The  deceased  herein  made  a  will  in  which,  after 
making  various  provisions  for  certain  of  her  children  (of  whom  she 
had  five),  she  made  the  following  provision  for  one  of  her  children 
and  for  her  grandchildren  of  such  child : 

'*One  equal  one-fifth  of  the  residue  shall  be  again  divided  into  five  parts, 
one  of  which  I  give  and  bequeath  to  my  son,  Edwin  Butler,  and  the  remaining 
four-fifths  of  said  one-fifth  to  my  said  son,  Orlando  W.  Butler,  in  trust,  how- 
ever, for  my  grandchildren,  Frederick  A.,  Adelaide,  Edwin  Jr.,  Lillian,  Howard, 
Florence  and  Ethel,  the  children  of  my  said  son  Edwin,  to  be  divided  between 
them,  share  and  share  alike,  when  the  youngest  of  them  shaU  have  reached 
the  age  of  twenty-one  years." 

Subsequent  to  the  making  of  such  will,  one  of  said  grandchildren, 
Frederick  A.,  died ;  and  also  the  said  son,  Edwin  Butler,  had  another 
child,  whose  name  is  Wellington  F.  Butler,  Subsequent  to  the  hap- 
pening of  both  of  these  events  the  testatrix  made  a  codicil  to  her  last 
will  and  testament  in  which  she  reaffirmed  the  same ;  but  in  such  codicil 
she  made  no  specific  provision  to  cover  the  contingency  arising  from 
the  death  of  Frederick  A.  Butler  and  the  birth  of  Wellington  F.  Butler. 

The  special  guardian  representing  the  said  Wellington  P.  Butler 
contends  that  this  paragraph  of  the  will  should  be  construed  as  a  gift 
to  the  children  of  Edwin  Butler  who  were  alive  at  the  time  of  the 
death  of  the  testatrix,  and  that  therefore  the  infant,  Wellington  F. 


Digitized  by 


Google 


488  100  NBW  YORK  SUPPLBMBNT  (Sur.  CL 

and  124  New  York  StaU  Reporter 

Butler,  IS  entitled  to  share  in  it  the  same  as  his  brothers  and  sisters  and 
that  the  said  trust  should  be  continued  until  the  said  infant  has  reached 
the  age  of  21  years. 

It  appears  that  the  executors  have  previously  accounted  herein  and 
that  the  question  of  the  construction  of  this  paragraph  of  the  will  jwras 
made  the  subject  of  judicial  examination  by  the  surrogate,  and  that 
the  surrogate  interpreted  the  clause  in  accordance  with  the  contention 
of  the  said  special  guardian;  but  it  also  appears  that  the  said  infant, 
Wellington  F.  Butler,  was  not  made  a  party  to  such  proceeding,  and 
therefore  the  parties  seek  to  have  such  question  again  determined. 
Irrespective  of  whether  the  former  decree  herein  is  res  adjudicata  as 
to  the  rights  of  the  infant,  Wellington  P.  Butler,  the  position  taken 
by  the  special  guardian  on  his  behalf  seems  to  me  to  be  correct,  as  also 
does  the  previous  decree  of  the  surrogate.  The  special  guardian  has 
very  carefully  framed  an  excellent  brief  showing  not  only  that  the  de- 
cision of  the  surrogate  was  in  accordance  with  the  decisions  of  the 
higher  courts,  as  they  had  been  handed  down  at  that  time,  but  that  the 
same  rule  has  been  followed  in  subsequent,  recent  decisions  by  the 
Court  of  Appeals ;  and  the  position  of  said  special  guardian  is  therefore 
sustained.  A  decree  will  be  entered  declaring  that  all  of  the  children 
of  the  said  Edwin  Butler  in  existence  at  the  time  of  the  death  of  the 
testatrix  are  entitled  to  share  in  such  trust  fund,  and  that  such  trust 
should  be  continued  until  the  infant,  Wellington  P,  Butler,  arrives  at 
the  age  of  21  years. 

Let  a  decree  be  therefore  presented  accordingly. 

Decreed  accordingly. 


(50  Misc.  Rep.  238.) 

In  re  HAIQHTS  ESTATE. 

(Surrogate's  Court,  Saratoga  CJounty.    April,  1906.) 

fi2zEGxrroB8  and  Administeators— Accounting — Decree— Motion  to  Vacate. 

One  of  the  next  of  kin  sued  the  surety  on  the  administrator's  bond  to 
recover  her  distributive  share,  as  established  by  decree  settling  the  ad- 
ministrator's account,  and  the  surety,  who  was  not  cited  on  the  account- 
ing, applied  to  open  the  decree,  clainiing  that  the  administrator  had  con- 
veyed certain  real  estate  to  the  distributee,  and  that  she  had  given  a 
receipt  in  satisfaction  of  her  shnre  in  the  estate,  and  a  waiver  of  citation 
in  the  settlement  of  his  account  before  a  proceediog  to  call  him  to  ac- 
count which  resulted  in  the  decree  in  question.  It  appeared  that  the 
conveyance  was  as  security  for  such  share  and  that  after  giving  the  re- 
ceipt the  administrator  filed  his  account,  showing  an  amount  for  distribu- 
tion corresponding  with  the  decree  entered.  Held,  that  where  no  collnsion 
between  the  administrator  and  the  distributee  was  alleged,  and  there  was 
no  allegation  that  the  whole  of  the  share  in  question  had  been  paid,  and 
the  administrator  has  no  property  from  which  any  part  of  the  amount 
awarded  can  be  collected,  the  application  to  open  the  decree  will  be  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  CJent  Dig.  Executors  and  Ad- 
ministrators, §S  2199-2207.] 

In  the  matter  of  the  estate  of  Henry  L.  Haight,  deceased.  Ap- 
plication by  surety  on  administrator's  bond  to  open  decree  directing 
administrator  to  pay  distributive  share  of  Jennie  E.  Murray  in  her 
father's  estate. 
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John  L.  Henning,  for  Fidelitjr  &  Deposit  Company, 
J.  W.  Atkinson,  for  Jennie  E.  Murray. 

OSTRANDER,  S.  On  September  14,  1898,  letters  of  adminis- 
tration were  issued  out  of  the  Saratoga  Surrogate's  Court  to  Ed- 
ward L.  Haight,  upon  the  estate  of  his  father,  Henry  L.  Haight. 
Petitioner  was  the  surety  upon  the  administrator's  bond,  in  the  penal 
sum  of  $40,000.  The  heirs  at  Taw  and  next  of  kin  of  said  deceased 
were  his  widow,  Jane  Haight,  his  daughter,  Jennie  E.  Haight,  now 
Jennie  E.  Murray,  and  his  son,  Edward  J.  Haight.  Subsequently 
proceedings  were  taken  by  Jane  Haight,  on  her  petition  filed  March 
18,  1901,  to  compel  said  administrator  to  render  an  account  and  to 
pay  her  distributive  share  of  said  estate,  and  such  proceedings  were 
had  thereupon  that  an  attachment  was  issued  against  said  adminis- 
trator, and  he  having  been  fined  for  contempt,  made  his  account, 
verified  September  24,  1903,  and  filed  the  same  October  14,  1903. 
From  his  account  it  appeared  that  the  administrator  had  received 
$34,600.22  and  that  he  had  expended  for  proper  charges  against  said 
estate  $3,433.94,  leaving  in  his  hands  for  distribution  to  those  en- 
titled thereto  $31,166.28,  being  $10,388.76  to  each  of  the  next  of  kin. 

November  9,  1903,  Jane  Haight  made  and  acknowledged  her  re- 
lease, under  seal,  to  said  administrator,  admitting  payment  by  the 
administrator  to  her  of  a  balance  of  $2,000,  and  stating  that  such 
payment,  together  with  previous  payments,  fully  discharged  said  ad- 
ministrator from  any  further  claims  on  her  behalf,  and  on  the  same 
day  Jane  Haight  waived  the  issue  and  service  of  any  citation  to  at- 
tend the  final  settlement  of  the  account  of  said  administrator,  and 
consented  that  the  same  be  allowed  without  notice  to  her.  These 
papers  were  filed  November  12,  1903.  No  decree  appears  to  have 
been  made  upon  this  account.  The  surety  on  the  administrator's  of- 
ficial bond  was  not  cited  on  this  proceeding. 

On  September  17,  1903,  Jennie  E.  Haight  signed,  sealed,  acknowl- 
edged, and  delivered  to  Edward  L.  Haight,  as  administrator  of  Henry 
L.  Haight,  a  paper  reading  as  follows : 

"Received  of  Edward  L.  Haight  as  administrator,  etc.,  of  the  estate  of 
Heniy  L.  Haight,  deceased,  the  sum  of  1.00  in  full  payment,  satisfaction  and 
discharge  of  my  share  of  the  estate  of  said  Henry  L.  Haight,  deceased,  and  I 
hereby  waive  the  service  of  any  notice  or  citation  of  the  final  judicial  settle- 
ment of  the  account  of  said  Edward  L.  Haight  as  such  administrator,  and  con- 
sent that  the  surrogate  of  Saratoga  county,  N.  Y.,  proceed  with  the  judicial 
settlement  of  the  account  of  said  administrator  without  the  issuing  or  service 
upon  me  of  any  notice  or  citation." 

This  paper  was  filed  with  the  surrogate  on  November  12,  1903. 

On  December  1,  1904,  Jennie  E.  Murray  filed  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  the  administrator,  and  in 
which  she  alleges  that  she  has  received  from  said  administrator  pay- 
ments in  cash  and  real  estate  upon  her  distributive  share  of  said  es- 
tate, about  $5,200,  and  that  there  remains  to  be  distributed  to  her  of 
her  said  share  about  $4,000.  On  this  petition,  citations  were  issued 
and  served  upon  Jane  Haight,  upon  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  surety  on  the  administrator's  bond,  and  upon  the 
administrator. 
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On  December  21,  1904,  this  proceeding  was  dismissed  on  applica- 
tion of  the  petitioner. 

On  January  21,  1905,  Jennie  E.  Murray,  filed  a  verified  petition 
referring  to  the  account  filed  by  said  administrator  on  October  14, 
1903,  and  reciting  that  she  had  received  from  said  administrator 
pa)rments  upon  her  distributive  share  of  said  estate  amounting  to 
about  $5,200,  and  that  there  remained  to  be  distributed  to  her  about 
$4,000,  and  praying  for  a  decree  directing  the  administrator  to  pay 
her  claim.  The. surety  on  the  administrator's  bond  was  not  cited  on 
this  proceeding.  The  administrator  did  not  file  any  answer  to  this 
petition,  and  on  June  1,  1905,  a  decree  was  made  by  the  surrogate 
reciting  that  it  appears  from  the  account  filed  October  14,  1903,  and 
from  the  proofs  taken  on  the  proceeding  in  question  that  the  ad- 
ministrator has  received  assets  of  said  estate  to  the  amount  of 
$34,600.22,  has  expended  for  debts,  funeral  expenses  and  expenses 
of  administration  $3,433.94,  leaving  still  in  the  hands  of  the  adminis- 
trator $31,166.28  (to  be  distributed  to  those  entitled  thereto)  and  that 
petitioner  is  entitled  to  a  one-third  distributive  share  in  said  estate. 
Said  decree  further  recited  that  it  appears  that  the  petitioner  has  re- 
ceived from  the  administrator  upon  her  distributive  share  $3,300,  and 
that  a  deed  of  certain  realty  executed  March  12,  1900,  by  said  Ed- 
ward L.  Haight  to  petitioner,  recorded  in  Book  of  Deeds  250,  p. 
330,  for  the  expressed  consideration  of  $4,000,  was  given  by  said 
Edward  L.  Haight  and  received  by  petitioner  to  secure  the  payment 
of  her  share  or  interest  in  the  said  estate  and  not  as  a  pa)mient  on 
her  distributive  share.  Said  decree  directed  the  administrator  to  pay 
to  said  Jennie  E.  Murray  $7,088.76,  the  balance  of  her  distributive 
share.  This  decree  was  docketed  in  Schenectady  county,  August  18, 
1905.  An  execution  upon  said  decree  was  issued  to  the  sheriff  of 
Schenectady  county  on  August  21,  1905.  This  execution  was  return- 
ed by  said  sheriff  February  28,  1906,  with  the  following  indorsement 
thereon : 

"I  have  made  the  sum  of  four  hundred  fifty  doHars  part  of  the  monies 
directed  to  be  made  upon  the  within  execution ;  and  I  find  no  goods  or  chattels, 
lands  or  tenements  of  the  within  Edward  L.  Haight  In  my  county,  whereof 
1  can  make  the  balance  of  the  said  execution. 

"Merritt  Hammond,  Sheriff." 

About  March  29,  1906,  said  Jennie  E.  Haight,  now  Jennie  E. 
Murray,  brought  an  action  in  the  Supreme  Court  against  the  Fidelity 
&  Deposit  Company  of  Maryland,  the  surety  upon  the  official  bond  of 
the  administrator,  to  recover  $6,983.46  with  interest  thereon  from 
February  26,  1906,  being  the  amount  claimed  by  her  as  the  balance 
of  her  distributive  share  of  the  personal  estate  of  said  Henr>'  L. 
Haight,  deceased,  after  deducting  the  sum  realized  on  the  said  ex- 
ecution. 

On  April  20,  1906,  said  Fidelity  &  Deposit  Company  filed  its 
petition  in  this  court,  in  this  proceeding,  praying  that  said  decree  of 
June  1,  1905,  be  opened  and  set  aside,  and  that  petitioner  be  allowed 
to  come  in  and  be  heard  upon  an  accounting,  and  alleging  that,  un- 
less said  relief  be  granted,  said  petitioner  will  be  compelled  to  pay 
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large  sums  of  money  which  are  not  honestly  due  and  owing  the 
plaintiff  and  for  which  said  administrator  should  not  be  held  liable. 
No  fraud  or  collusion  between  the  administrator  and  the  said  Jennie 
E.  Murray  is  alleged  in  the  moving  papers.  The  petitioner,  however, 
alleges  the  making  and  filing  by  Jennie  E.  Murray  of  the  release 
which  was  filed  November  12,  1903,  above  set  forth.  Also  the  con- 
veyance by  said  administrator  to  said  Jennie  E.  Murray  of  the  lands, 
for  consideration  expressed  in  said  deed  of  $4,000,  above  referred 
to,  and  insists  that  these  show  payment,  if  not  of  the  whole  claim  of 
said  Jennie  E.  Murray  for  a  distributive  share  of  said  estate,  of  at 
least  $4,000  in  excess  of  the  amount  with  which  the  administrator 
was  credited  in  the  decree  of  June  1,  1905. 

An  answer  to  the  proposition  that  the  release  discharged  or  was 
intended  to  discharge  the  administrator  from  any  further  payments 
to  Mrs.  Murray  is  found  in  the  fact  that,  subsequent  to  the  making 
and  delivery  of  said  alleged  release,  the  administrator  filed  his  ac- 
count, in  which  he  expressly  stated  that  he  had  on  hand  for  distri- 
bution to  the  parties  entitled  thereto  (one  of  which  was  named  as 
Jennie  E.  Murray)  the  sum  of  $31,166.28,  thus  supporting  the  an- 
swering affidavits  of  Mrs.  Murray  on  this  proceeding,  to  the  effect 
that  said  release  was  made  and  given  for  a  purpose  other  than  that  of 
discharging  said  administrator  from  the  payment  of  her  distributive 
share  of  said  estate.  There  is  no  allegation  in  the  moving  papers 
that  the  whole  of  Mrs.  Murray's  share  of  said  estate  has  been  in  fact 
paid  to  her.  An  answer  to  the  claim  of  the  petitioner  herein  that  the 
consideration  of  $4,000,  expressed  in  the  conveyance  of  real  estate 
by  Haight  to  Mrs.  Murray,  should  be  applied  as  a  payment  upon 
her  distributive  share  in  said  estate  is  found-  in  the  affidavif  of  Ed- 
ward L.  Haight,  read  by  the  petitioner  herein  as  a  part  of  his  mov- 
ing papers,  in  which  it  is  stated  that  said  conveyance  was  made  to 
her  as  a  security  and  not  otherwise.  There  is  no  proof  offered  that 
any  other  irregularities  or  errors  existed  in  the  account  upon  which 
the  decree  of  June  1st  was  rendered. 

The  petitioner  excuses  any  apparent  laches  in  this  application  by 
showing  that  no  knowledge  of  the  making  of  said  decree  of  June  1st, 
or  of  the  existence  of  any  claim  on  the  part  of  Mrs.  Murray  against 
the  administrator  had  come  to  its  knowledge  until  the  commencement 
of  her  action  against  it,  in  March,  1906,  which  is  a  sufficient  excuse. 
It  is  well  settled  that  decrees  and  judgments  should  not  be  opened 
unless  it  clearly  appears  that  substantial  justice  will  be  promoted 
thereby,  or  that  such  action  is  necessary  to  correct  errors  entering 
into  the  decree.  It  is  not  disputed  by  the  administrator  that  this 
distributive  share  is  due  to  Mrs.  Murray,  as  stated  in  the  decree, 
less  the  $450, '  realized  upon  the  execution.  He  not  only  defaulted 
upon  the  proceeding  taken  to  compel  the  payment  which  resulted  in 
the  decree  of  June  1,  1905,  but  has  never  since  moved  to  open  this 
decree,  nor  does  he  in  his  affidavit  read  by  the  petitioner  herein 
deny  that  such  balance  is  due  her.  No  substantial  reason  is  shown 
why  her  share  of  said  estate,  thus  determined,  should  not  be  paid  to 
her.     While  there  are  intimations  in  the  moving  papers  that  the  ex- 
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ecution  issued  upon  the  decree  of  June  1,  1905,  was  returned  mostly- 
unsatisfied  as  a  result  of  some  arrangement  between  Mrs.  Murray 
and  the  administrator,  yet  this  is  strictly  denied  by  her  answering- 
affidavits,  and  there  is  nowhere  in  the  moving  papers  any  suggestion 
that  any  personalty  was  owned  by  said  Haight  from  which  any  part 
of  said  execution  might  be  satisfied  other  tihan  the  $450  which  was 
paid  thereon,  nor  any  facts  from  which  it  might  appear  that  any 
injury  has  occurred  to  the  petitioner  by  reason  of  the  return  of  said 
execution. 

It  is  true  the  petitioner  had  no  notice  of  the  proceedings  which  re- 
sulted in  the  decree  of  June  1,  1905,  but  it  is  conceded  that  no  notice 
to  it  was  required  by  law.  It  is  also  true  that  some  property  of  the- 
said  Edward  L.  Haight  is  held  by  Mrs.  Murray  as  security  for  the 
payment  of  her  claim ;  but,  upon  payment  by  the  petitioner  herein  of 
the  moneys  owing  to  Mrs.  Murray,  the  petitioner  will  be  subrogated 
to  all  the  rights  of  Mrs,  Murray,  both  in  this  security  and  in  the 
decree  which  she  holds  against  the  administrator  for  the  payment 
of  her  distributive  share;  and,  if  said  Edward  L.  Haight  is  pos- 
sessed of  any  real  estate  in  Schenectady  county,  or  elsewhere,  from 
which  said  execution  might  have  been  satisfied,  the  lien  of  said  decree 
still  exists  thereon,  and  the  petitioner  will  have  the  benefit  thereof. 
Townsend  v.  Whitney,  75  N.  Y.  425.  I  think  the  petitioner  fails 
to  show  that  if  said  decree  of  June  1,  1905,  be  opened,  any  condition 
more  favorable  to  the  petitioner  is  likely  to  be  developed  upon  a  fur- 
ther accounting  in  the  matter,  and  that  the  prayer  of  the  petitioner 
should  be  denied. 

Application  granted. 


(50  Misc.  Rep.  222.) 

In  re  THOMPSON'S  WIIiL. 

(Surrogate's  Court,  Kings  County.    April,  1906.) 

L  Wills— Undue  Influence. 

The  fact  that  testator  read  over  a  will  and  was  in  full  possession  of  his 
faculties  at  the  time  of  the  execution  does  not  rebut  the  presumption  of 
undue  influence  where  the  will  was  drafted  by  one  standing  in  a  fiduciary 
relation  to  the  testator  and  who  by  it  was  benefited. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent.  Dig.  Wills,  §§  422-426,. 
433.] 

2.  Same. 

Evidence  held  to  show  that  the  will  and  codicil  were  executed  nnder 
undue  infiuence. 

In  the  matter  of  the  probate  of  the  last  will  of  Edwin  E.  Thompson^ 
deceased.     Probate  refused. 

Clark  &  Taylor,  for  proponent 

Chase,  Cahoone  &  Regan,  for  contestant. 

William  J.  DriscoU,  special  guardian. 

CHURCH,  S.    The  present  proceeding  is  the  result  of  an  appH- 
cation  on  behalf  of  the  proponent  for  leave  to  introduce  further  evi- 
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<lence  on  the  petition  to  probate  the  will  and  two  codicils  of  the  de- 
<eased  which  had  been  refused  probate. 

It  is  apparent  that  the  theory  upon  which  probate  of  these  instru- 
ments was  refused  is  misunderstood,  and,  in  the  consideration  of 
the  additional  evidence  which  has  been  offered,  it  is  perhaps  well  to 
restate  the  reasons  that  led  to  the  refusal  of  the  probate  of  such  in- 
istruments.  The  principle  governing  the  admission  of  a  will  to  probate 
is  that,  when  the  proponent  proves  by  the  subscribing  witnesses  that 
that  the  provisions  of  the  statute  in  relation  to  the  execution  of  the 
-will  have  been  complied  with,  then  the  burden  of  establishing  incom- 
petency or  undue  influence  rests  upon  the  contestant,  and,  unless  he 
establishes  these  facts,  the  will  should  be  admitted  to  probate.  But 
the  rule  has  also  been  well  settled  that  where  it  appears  that  a  will  js 
drafted  by  a  person  standing  in  a  fiduciary  relation  to  the  testator, 
by  the  provisions  of  which  the  draughtsman  thereof  is  benefited  to  a 
greater  or  less  extent,  then  the  ordinary  proof  required  of  a  proponent 
is  insufficient,  and  the  law  will  presume  undue  influence  without  any 
specific  proof  offered  on  the  part  of  the  contestant,  and  the  burden 
is  shifted  upon  the  proponent,  not  only  to  establish  the  factum  of 
the  will,  but  also  to  show  by  other  evidence  that,  in  fact,  there  was 
-no  undue  influence  exercised  in  the  case  in  question  This  rule  is  ele- 
mentary in  its  character  and  has  been  upheld  so  frequently  and  so 
repeatedly  that  it  is  unnecessary  to  quote  extensively  from  the  cases 
on  the  subject.  It  is,  perhaps,  best  stated,  however,  in  the  case  of 
Marx  V.  McGlynn,  88  N.  Y.  358,  in  which  the  court  say  as  follows 
(page  371): 

'*Bnt  there  are  certain  cases  in  which  the  law  Indulges  In  the  presumption 
that  undue  Influence  has  been  used,  and  those  cases  are  where  a  patient  makes 

41  will  In  favor  of  his  physician,  a  client  in  favor  of  his  lawyer,  a  ward  In 
favor  of  his  guardian,  or  any  person  In  favor  of  his  priest  or  religious  adviser, 

or  where  other  close  confidential  relationships  exist" 

In  the  case  at  bar  the  drafter  of  the  will  was  a  lawyer,  not  admitted 
to  practice  in  this  state,  but,  in  consequence  of  his  legal  education 
and  admission  to  the  bar  in  other  states,  capable  of  acting  in  that 
capacity  in  a  matter  of  this  kind.  This  lawyer  was  a  partner  of  the 
<ieceased  and  also  the  deceased's  brother.  It  is  apparent,  therefore, 
that  he  came  completely  within  the  doctrine  of  Marx  v.  McGlynn, 
tiot  only  being  the  lawyer  of  the  deceased,  but  also  a  person  in  a 
-close,  confidential  relation  with  him.  And  it  appears  by  the  will  and 
<:odicils  under  consideration  that  such  lawyer,  adviser,  and  brother 
•of  the  deceased  is  made  the  beneficiary  of  all  the  estate  of  the  deceas- 
ed, subject  to  certain  trust  provisions,  and,  in  addition,  the  will  and 
codicils  distinctly  confirm  and  settle  the  business  status  of  the  de- 
ceased and  such  beneficiary. 

The  reason  for  the  above  rule  is  based  upon  public  policy,  and  the 
application  of  it  is  in  no  way  dependent  upon  the  question  of  wheth- 
-er  the  testator  is  in  full  possession  of  his  faculties  or  not.  It  is  on  a 
parity,  in  many  respects,  with  the  rule  governing  many  conditions  in 
our  law  that  are  intended  to  disqualify  all  persons  acting  in  a  fiduci- 
ary capacity  from,  in  any  way,  reaping  a  benefit  from  the  trust 
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property.  Evidences  of  these  conditions  are  shown  in  the  provisions 
that  prohibit  a  guardian  from  purchasing  from  his  ward,  an  execut- 
or from  purchasing,  even  at  a  public  sale,  property  of  the  deceased; 
and  this  conduct  has  been  forbidden,  notwithstanding  that  it  was 
done  openly  by  the  trustee,  for  a  full  consideration  and  with  the 
knowledge  and  approval  of  the  cestui  que  trust.  In  the  particular  in- 
stances of  the  application  in  the  drawing  of  a  will,  the  rule  is  not 
carried  to  the  strict  extent  that  it  is  in  the  cases  above  indicated,  as 
the  burden  of  proof  is  simply  shifted  onto  the  shoulders  of  the  propo- 
nent to  show  that  the  act  in  question  was,  beyond  all  controversy, 
the  wish  and  intent  of  the  deceased.  It  also  goes  without  saying 
that,  while  this  presumption  of  undue  influence  applies  in  all  of  the 
various  instances  cited  in  Marx  v.  McGlynn,  the  character  of  the  re- 
butting evidence  must  vary  with  the  circumstances,  as  it  follows 
that  a  will  made  by  a  person  in  favor  of  his  physician  may  be  per- 
fectly good  if  it  is  shown  that  the  physician  in  no  way  had  anything 
to  do  with  the  making  of  the  will;  whereas,  a  will,  which  is  the 
product  of  the  lawyer  of  the  testator  and  also  a  man  who  was  in 
complete  possession  of  all  the  facts  attending  the  testator's  business, 
and  who  actively  superintended  the  drawing  and  execution  of  the 
same,  would  naturally  be  the  subject  of  very  much  stricter  scrutiny. 
With  this  general  proposition  of  law  to  be  applied  to  the  case  un- 
der consideration,  the  question  becomes  almost  exclusively  one  of 
fact  as  to  whether  the  additional  facts  introduced  by  the  proponent 
are  sufficient  to  rebut  and  contradict  the  presumption  of  undue  in- 
fluence. The  evidence  on  the  rehearing  seems  to  be  directed,  al- 
most solely,  to  an  endeavor  to  show  that  the  deceased  was  not  of 
unsound  mind,  and  that  he  had  read  over  the  papers  in  question  and 
therefore  had  a  knowledge  of  the  contents  of  the  same.  But  the  mere 
fact  that  the  testator  had  read  over  the  provisions  in  the  will  and 
that  he  was  of  sound  mind,  in  my  opinion,  falls  short  of  the  degree 
of  proof  required  of  a  proponent  in  order  to  rebut  the  presumption 
of  undue  influence.  Under  the  circumstances  in  this  case,  the  deceas- 
ed was  compelled  to  rely  upon  the  representations  of  his  brother  as 
to  the  character  of  the  business  relations  between  them,  the  legal 
effect  of  such  relations,  and  also  the  legal  effect  of  the  will  and  ccSi- 
cils.  It  is  stated  that  the  will  is  the  result  of  notes  made  by  the 
testator  himself.  The  evidence  shows,  however,  that,  while  such 
notes  were  placed  in  the  safe  by  him,  yet  the  dictation  of  the  will  was 
exclusively  the  work  of  the  executor,  and  no  effort  has  been  made 
to  show  that  the  original  notes,  made  in  the  handwriting  of  the  de- 
ceased, have  been  destroyed,  or  to  establish  what  are  their  contents. 
A  considerable  portion  of  the  proponent's  evidence  on  the  rehearing 
Jias  been  directed  to  attempts  tb  show  the  reason  for  not  offering  this 
will  for  probate  at  an  earlier  time  by  the  executor.  Much  of  this 
evidence  was  incompetent,  as  the  rulings  thereon  will  indicate.  It 
may  be  briefly  said  that  it  simply  shows  that,  from  the  latter  part  of 
January,  1905,  until  about  the  time  that  the  papers  applying  for 
probate  were  executed,  the  executor  was  incapacitated  by  a  serious 
illness  from  taking  proceedings  to  probate  the  will.  No  adverse 
criticism  is  or  could  be  made  of  any  neglect  of  his  during  this  period. 
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and,  by  reason  of  the  slight  delay  before  the  proponent  was  taken 
sick,  no  prejudice  exists  or  should  exist  against  him. 

There  is  one  phase  of  the  evidence  which,  in  my  judgment,  is  ma- 
terial to  the  point  in  issue,  namely,  the  introduction  in  evidence  of 
the  articles  of  copartnership  between  the  deceased  and  the  propo- 
nent, indicating  that  the  same  was  to  expire  in  January,  1904,  and 
also  the  agreement  executed  in  January,  1904,  which  by  its  terms 
confirmed  such  dissolution  of  partnership  and  adjusted  the  rights 
of  the  parties  thereto.  This  evidence  is  confirmatory  of  the  recitals 
in  the  codicils  referring  to  the  business  relations  between  such  par- 
ties. But  in  the  various  cases  in  which  this  doctrine  of  the  presump- 
tion of  undue  influence  is  laid  down  there  is  no  limitation  of  the  rule 
by  reason  of  the  extent  of  the  testamentary  provsion.  And  we  can 
well  understand  why  the  law  recognizes  no  such  distinction,  as  the 
complications  and  embarrassments  which  would  arise  if  this  were 
admitted  are  very  numerous,  and  it  is  also  apparent  that  such  com- 
plications and  embarrassments  would  be  cast  entirely  in  the  path  of 
the  disinherited  natural  object  of  the  bounty  of  the  testator. 

There  is  one  fact  that  has  not  been  successfully  explained  by  the 
proponent,  namely,  that,  if  this  will  and  codicils  have  no  effect  ex- 
cept to  put  the  insurance  moneys  in  the  hands  of  the  executor  for  the 
benefit  of  the  wife  and  child  of  the  deceased,  then  the  only  distinc- 
tion between  these  papers  being  admitted  to  probate  and  the  deceas- 
ed dying  intestate  is  that  the  executor  will  not  have  control  over  the 
expenditure  of  the  money  due  to  the  widow,  and  that,  in  place  of 
his  control  over  the  money  to  be  expended  for  the  child,  there  will 
exist  the  control  of  the  surrogate.  If  this  is  all  that  the  deceased  in- 
tended to  accomplish,  the  necessity  for  this  involved  will  and  its 
additional  codicils  and  also  the  apparent  intense  desire  on  the  part 
of  the  executor  to  have  the  instruments  admitted  to  probate  remains 
unexplained. 

In  view  of  these  circumstances,  therefore,  and  after  giving  care- 
ful consideration  to  the  additional  evidence  offered  by  the  proponent, 
it  is  apparent  that  the  proponent  has  failed  to  make  the  proof  requir- 
ed, and  such  will  and  codicils  should  be  refused  probate. 

Probate  refused. 


(r>0  Misc.  Rep.  227.) 

In  re  LLADO'S   ESTATE. 

(Surrogate's  Gonrt,  Kings  Ck>anty.    April,  190G.)  * 

COXJBTS— CONOUBRENT  JrBTSDICfTTOW— StaT    OP   PBOCEEDINCS. 

Where  an  action  was  commenced  in  the  Supreme  Court  a  few  days  be- 
fore the  filing  of  the  petition  of  an  executor  for  the  settlement  of  his 
accounts,  and  such  action  required  the  examination  of  the  accounting  exec- 
utor for  the  purpose  of  framing  the  complaint,  and  every  question  that 
could  arise  on  the  executor's  accounting  was  covered  in  such  action, 
the  accounting  will  be  stayed  untU  its  determination. 

[Ed.  Note.— For  cases  In  point,  see  vol.  13,  Cent  Dig.  Courts,  \  12G8.] 

In  the  matter  of  the  settlement  of  the  estate  of  Francisco  Llado. 
Motion  to  dismiss  proceedings  or  stay  the  same  until  disposition  of 
a  case  in  New  York  county.    Application  granted. 
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Wingate  &  CuUen,  for  executor. 

Edward  J.  McGuire,  for  Francisco  and  Adelaide  FarrelL 

CHURCH,  S.  A  motion  is  made  to  dismiss  the  present  pro- 
ceeding, or  else  have  the  same  stayed  until  the  disposition  of  a  case 
in  New  York  county,  which  covers  the  same  state  of  affairs.  It  is, 
of  course,  understood  that  the  Supreme  Court  and  the  Surrogate's 
Court  have  equal  jurisdiction  in  regard  to  many  matters,  and  there 
is  no  statutory  rule  which  provides  that,  in  the  event  of  one  tribunal 
acquiring  jurisdiction,  such  jurisdiction  shall  thereupon  become  ex- 
clusive; but,  in  view  of  the  fact  that  if  it  were  otherwise  there 
would  be  a  multiplicity  of  proceedings  to  accomplish  the  same  re- 
sults and  that  litigants  might  thereby  be  subjected  to  undue  annoy- 
ance and  additional  labor  be  imposed  upon  the  courts,  the  courts 
have  confined  the  parties  to  the  tribunal  which  first  acquires  juris- 
diction of  the  proceeding.  In  this  matter  the  rule  is  well  stated  in 
Ludwig  V.  Bungart,  48  App.  Div.  613,  63  N.  Y.  Supp.  91,  as  follows : 
"The  rule  is  that  where  both  tribunals  have  equal  jurisdiction  the 
case  should  be  retained  and  disposed  of  in  the  forum  where  judicial 
action  was  first  sought."  This  rule  was  applied  in  Matter  of  Hojer 
(Sup.)  95  N.  Y.  Supp.  1136,  in  which  it  was  held  that,  where  there 
were  certain  matters  at  issue  in  one  court  which  could  not  be  dis- 
posed of  in  the  other,  the  second  court  was  not  ousted  of  jurisdiction 
by  reason  of  the  prior  application  to  the  first  tribunal. 

The  sole  question,  therefore,  in  any  case  where  this  rule  is  in- 
voked is  to  see  if  the  court  which  has  first  taken  up  the  consideration 
of  the  matter  has  everything  before  it  which  could  be  decided  in  the 
proceeding  in  any  other  court.  In  the  case  at  bar  it  appears  that,  a 
few  days  before  the  filing  of  the  petition  for  an  accounting  herein, 
a  suit  was  started  in  the  Supreme  Court.  The  complaint  was  not 
served  with  the  summons  in  that  action,  but,  on  the  contrary,  papers 
were  filed  which  required  the  attendance  and  examination  of  tfie  ex- 
ecutor, who  is  accounting  herein,  so  that  the  complaint  could  be 
framed.  By  turning  to  the  affidavits  stating  the  object  of  this  suit, 
it  plainly  appears  that  the  scope  of  the  action  in  the  Supreme  Court 
would  completely  cover  the  examination  and  adjudication  of  every 
question  which  could  be  raised  upon  this  accounting. 

In  deference,  therefore,  to  the  rule  thus  laid  down  by  the  Appellate 
Division  of  the  Supreme  Court,  I  will  g^ant  the  application  and  di- 
rect that  proceedings  herein  be  stayed  until  the  determination  ol  the 
action  in  the  Supreme  Court. 

Application  granted,  and  proceedings  stayed  until  determination 
of  action  in  Supreme  Court 
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CBESWELL  ▼.  UNITED  SHIBT  &  COLLAR  CO. 
(Supreme  Court,  Appellate  Diyision,  Third  Department.    September  18,  1906.) 

Hastes  and  Servant— Injxjbies  to  Sebvant— Acoidentai«  Injubt. 

Where,  for  the  first  time  in  nine  years'  use  of  a  printing  press,  a  lever 
flew  back  and  startled  the  employ^,  who  was  operating  it,  so  that  he  in- 
voluntarily thrust  his  hand  into  some  of  the  machinery  of  the  press,  and 
received  an  injury,  the  injury  could  not  reasonably  have  been  anticipated 
in  the  exercise  of  ordinary  care  and  prudence,  and  the  employer  was  not 
liable  therefor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  CenjL  Dig.  Master  and  Serv- 
ant, fi§  162,  163.] 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  William  T.  Creswell  against  the  United  Shirt  &  Collar 
Company.  From  a  judgment  in  favor  of  plaintiff,  from  an  order  deny- 
ing a  new  trial,  and  from  an  order  amendinp^  the  last-mentioned  order, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE, JJ. 

Rosendale  &  Hessberg  (J.  Murray  Downs,  of  counsel),  for  appellant. 
James  R.  Stevens  (John  Scanlon,  of  counsel),  for  respondent 

COCHRANE,  J.  The  defendant  is  engaged  in  the  business  of 
making  and  selling  shirts,  collars,  and  (iuffs  in  the  city  of  Troy,  N.  Y. 
In  svLdi  business  it  operates  printing  presses  for  the  purpose  of  print- 
ing box  labels.  On  July  1,  1904,  the  plaintiff  an  employe  of  the  de- 
fendant was  engaged  in  the  work  of  printing  labels  with  one  of  said 
printing  presses.  A  part  of  the  mechanism  of  such  press  known  as 
the  "throw-off"  bar  or  lever  flew  back,  and  startled  the  plaintiff  so 
that  involuntarily  he  thrust  his  hand  into  some  of  the  machinery  of 
the  press,  and  received  an  injury  for  which  he  has  been  awarded  a 
verdict  in  this  action.  At  the  time  of  the  accident  the  injured  hand 
was  under  the  press  catching  some  labels  which  fell  therefrom.  This 
was  not  the  usual  way  to  perform  the  work  but  for  some  reason  such 
method  was  being  used  by  direction  of  defendant's  foreman.  It  is 
claimed  that  the  defendant  was  negligent  in  permitting  the  throw-off 
bar  or  lever  to  be  out  of  repair  so  that  it  did  not  stay  locked  when 
pushed  forward  as  it  would  have  done  if  it  had  been  in  proper  condi- 
tion. About  a  month  before  the  accident,  plaintiff  noticed  that  the 
lever  was  loose,  and  so  notified  the  defendant's  foreman  who  told  him 
that  it  was  all  right,  and  that  he  should  proceed  with  the  work.  The 
press  was  of  a  kind  which  was  in  common  use.  It  had  been  used  by 
the  defendant  for  about  nine  years  and  no  accident  therewith  had  ever 
occurred,  and  the  lever  never  flew  back  prior  to  the  accident. 

This  accident  was  of  such  a  nature  that  it  could  not  reasonably  have 
been  anticipated  by  the  defendant  in  the  exercise  of  ordinary  care  and 
prudence.  The  printing  press  was  not  a  dangerous  instrument.  Nor 
did  it  become  dangerous  in  the  ordinary  sense  of  the  term  when  the 
lever  became  loose  and  wabbled.  That  may  have  impaired  its  useful- 
ness and  efliciency  but  such  impaired  usefulness  did  not  render  it 
100  N.Y.S.— 32  ^  T 
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dangerous  or  unsafe.  There  is  no  evidence  that  the  defect  which 
caused  the  wabbling  also  produced  or  contributed  to  the  injury.  When 
the  plaintiff  called  attention  to  the  looseness  of  the  lever  his  purpose 
was  to  direct  the  defendant's  attention  to  the  fact  that  it  was  or  m^ht 
be  in  need  of  repair  in  order  to  perform  its  work  properly  and  effective- 
ly. There  is  no  reason  to  suppose  that  either  the  plaintiff  or  the  de- 
fendant's foreman  had  any  idea  that  the  looseness  of  the  lever  would 
make  it  dangerous  to  work  with  the  press.  Plaintiff  both  in  his  com- 
plaint and  in  his  testimony  states  in  substance  that  the  lever  suddenly 
flew  back,  and  that  the  noise  of  its  impact  against  another  part  of  the 
machine  which  it  naturally  struck  startled  and  nervously  shocked  him 
to  such  an  extent  that  unconsciously  and  involuntarily  he  thrust  his 
hand  into  the  machinery.  It  was  no  part  of  the  defendant's  duty  to 
diagnose  the  nervous  organism  of  its  employes.  Ordinary  care  on  the 
part  of  the  defendant  did  not  require  it  to  anticipate  such  an  effect  on 
the  nervous  system  of  the  plaintiff.  If  any  other  employe  near  this 
press  but  not  working  therewith  had  been  similarly  startled  by 
the  unusual  manifestation  of  this  same  lever  and  as  a  result  had  in- 
voluntarily thrust  his  hand  into  some  machinery  could  it  be  success- 
fully claimed  that  he  had  a  cause  of  action  therefor  against  the  defend- 
ant? If  this  judgment  stands  such  question  must  receive  an  affirma- 
tive answer.  The  defendant  was  not  bound  to  foresee  and  provide 
against  such  a  casualty.  To  prognosticate  an  accident  like  this  would 
require  almost  prophetic  vision.  Failure  to  guard  against  that  which 
has  never  occurred  and  which  is  very  unlikely  to  occur  and  which 
does  not  naturally  suggest  itself  to  prudent  men  as  something  which 
should  be  guarded  against  is  not  negligence.  Favro  v.  Trov  &  West 
Troy  Bridge  Company,  4  App.  Div.  241,  38  N.  Y.  Supp.  433. 

The  judgment  and  orders  must  be  reversed,  and  a  new  trial  granted 
with  costs  to  the  appellant  to  abide  the  event. 

All  concur,  except  SMITH,  J.,  who  dissents. 

SMITH,  J.  (dissenting).  This  action  is  brought  under  the  em- 
ployers' liability  act.  The  question  of  contributory  negligence,  and 
of  assumption  of  risk  were  properly  submitted  to  the  jury. 

Plaintiff  was  by  the  direction  of  defendant's  foreman  working  wift 
his  hand  under  the  printing  press  in  dangerous  proximity  to  the  ma- 
chinery by  which  he  was  afterwards  hurt.  The  natural  effect  of  the 
sudden  flying  back  of  this  lever  within  a  few  inches  of  the  plaintiff's 
person,  although  it  could  not  reach  him,  was  to  startle  him  to  an  ex- 
tent by  which  he  might  be  thrown  off  his  guard  as  to  the  dangerous 
situation  in  which  his  hand  was  placed  in  performance  of  defendant's 
work.  With  full  knowledge  then  of  this  dangerous  situation,  defend- 
ant permitted  this  lever  to  be  insecurely  fastened.  If  plaintiff's  evi- 
dence be  true,  this  fact  caused  his  injury.  Whether,  under  such  cir- 
cumstances, permitting  this  lever  so  to  remain  was  or  was  not  an  act 
of  negligence  was,  I  think,  a  question  for  the  jury  and  their  determina- 
tion thereof  cannot,  in  my  judgment,  be  said  to  be  against  the  weight 
of  evidence. 
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CARHART  ▼.  STATE. 
(Supreme  Court,  Appellate  DlTislon,  Third  Department    September  18,  19(H>h> 

1.  Negligence— Srpabate  Negligent  Acts— Pboxiicatb  Oause. 

Where  an  Injury  would  have  happened  Irrespective  of  defendant's  negli- 
gence, defendant  is  not  liable  for  any  damage,  though  his  negligence  con- 
tributed thereto. 

[Ed.  Note. — 'For  cases  in  point,  see  vol.  37,  Cent  Dig.  Negligence,  H 
69-74.] 

2.  Canals— Injuria  fbom  Flow  age— Pboximate  Cause— Liability  of  State 

— Measure  of  Damages. 

Where  plaintlfTs  land  was  damaged  by  the  overflow  of  a  water  course 
caused  in  part  by  natural  rainfall  and  in  part  by  defendant's  negligence  in 
turning  water  fr5m  a  eanal  and  a  canal  feeder  into  the  water  course,  the 
state  was  only  liable  for  such  part  of  the  damage  sustained  as  would  not 
have  resulted  except  for  its  negligence. 

3.  Evidence— Remoteness. 

Where  a  water  course  overflowed  in  part  because  of  natural  rahifall 
and  In  part  from  water  negligently  turned  into  it  from  a  canal,  records 
showing  the  rainfall  on  the  day  in  question  in  a  valley  seven  or  eight  miles 
east  of  that  drained  by  the  water  course  were  inadmissible  for  remoteness 
to  prove  the  amount  of  the  rainfall  in  the  valley  drained  by  such  water 
course. 

Appeal  from  Court  of  Claims. 

Claim  by  Henry  Carhart  against  the  state  for  damages  sustained  by 
the  overflow  of  a  water  course.  From  a  judgment  of  the  Court  of 
Claims  in  favor  of  claimant  for  less  than  the  relief  demanded,  he  ap- 
peals.   Reversed. 

The  claimant  was  in  1901  the  lessee  of  a  farm  through  which  ran  Lime- 
stone creek,  which  runs  under  the  Erie  Canal  near  Minoa,  N.  Y.,  al)out  one 
mile  south  of  and  above  said  farm.  The  canal  crosses  said  creek  by  means  of 
an  aqueduct  in  which  are  maintained  four  large  waste  gates,  which,  when 
open,  permit  large  quantities  of  water  to  discharge  into  said  Limestone  creek 
at)ove  said  premises.  From  said  creek  above  the  said  canal  was  constructed 
a  feeder  known  as  the  "Fayetteville  feeder.**  In  the  sides  of  said  feeder 
were  four  other  large  gates  through  which,  when  opened,  quantities  of  water 
were  discharged  back  into  Limestone  creek.  In  May  and  June,  1901,  the 
water  In  said  canal  being  above  high-water  mark,  the  waste  gates  in  said 
feeder  and  the  aqueduct  gates  in  said  canal  were  opened,  causing  large  amounts 
of  water  to  flow  into  Limestone  creek,  which,  It  Is  claimed  by  the  claimant, 
caused  the  overflow  upon  his  land  and  his  damage.  The  Court  of  Claims 
has  found  that  the  act  of  the  state  was  nei^ligent  and  that  the  claimant  is 
entitled  to  recover  of  the  state  the  sum  of  $68.20.  This  amount  Is  Just  one- 
tenth  of  the  damage  as  proven  by  the  claimant.  In  the  opinion  of  the  Court 
of  Claims  It  was  stated  as  found  that  the  waters  from  the  canal  constituted 
one-tenth  of  the  flow  of  Limestone  creek.    Further  facts  appear  in  the  opinion. 

Ar^ed  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE, JJ. 

George  H.  Sears,  for  appellant. 

Julius  M.  Mayer,  Atty.  Gen.,  and  Willis  H.  Tennant,  Deputy  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  The  claimant  insists,  first,  that  the  proof  shows  that 
the  injury  was  entirely  caused  by  the  overflow  resulting  from  the  neg- 
ligent pouring  of  the  water  from  the  canal  into  the  creek;  and,  again, 
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even  if  the  creek  would  otherwise  have  overflowed,  that  the  damage 
which  he  has  sustained  cannot  be  separated  or  apportioned,  a  part  to 
the  natural  overflow  and  a  part  to  the  overflow  caused  by  the  negli- 
gence of  the  state.  He  therefore  claims  that  the  state  in  any  event 
is  liable  to  him  for  all  his  damages. 

It  is  found  as  a  fact  by  the  Trial  Court  that  apart  from  the  waters 
which  were  negligently  permitted  to  flow  into  thccreek  from  the  canal 
the  high  waters  would  have  caused  an  overflow  of  Limestone  creek 
and  have  caused  part  of  the  damage.  This  finding  is  not  without  sup- 
port in  the  evidence.  The  question  is  then  presented  whether  the 
state  is  liable  for  all  the  damage  caused  in  part  by  the  natural  over- 
flow of  the  creek  and  in  part  by  the  overflow  resulting  from  the  negli- 
gence of  the  state  in  negligently  permitting  the  waters  of  the  canal 
to  flow  therein. 

In  Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  674,  the  head- 
note  in  part  reads: 

"Where  several  proximate  causes  contribute  to  an  accident,  and  each  Is  an 
efladent  cause,  without  which  the  accident  would  not  have  happened,  it  may 
be  attributed  to  all  or  any  of  them :  bnt  It  cannot  be  attributed  to  a  canse 
unless  without  Its  operation  the  accident  would  not  have  happened." 

This  rule  of  law  is  approved  in  Ehrgott  v.  Mayor,  96  N.  Y.  283,  48 
Am.  Rep.  622 ;  Rider  v.  Syracuse  R.  T.  Ry.  Co.,  171  N.  Y.  155,  63 
N.  E.  836,  68  L.  R  A.  125.  In  Searles  v.  Manhattan  Railway  Com- 
pany, 101  N.  Y.  661,  6  N.  E.  66,  the  rule  of  law  is  stated : 

"When  the  fact  la  that  the  daniages  claimed  In  an  action  were  occasioned  by 
one  of  two  .causes,  for  one  of  which  the  defendant  la  responsible  and  for  the 
other  of  which  It  is  not  responsible,  the  plaintiff  must  fall  If  his  evidence  does 
not  show  that  the  damage  was  produced  by  the  former  cause." 

In  Taylor  v.  City  of  Yonkers,  105  N.  Y.  208,  11  N.  E.  644,  59  Am. 
Rep.  492,  Judge  Finch  in  writing  for  the  court  approves  the  rule  as 
stated  in  Ring  v.  City  of  Cohoes,  supra,  and  further  says: 

"The  question  Involved  has  been  quite  earnestly  debated  In  other  States 
where  It  arose  under  statutes  requiring  towns  to  keep  the  streets  safe  and 
convenient  In  Maine  and  Massachusetts  It  Is  held  that  If,  besides  the  defect 
In  the  way,  there  Is  also  another  proximate  cause  of  the  Injury  contributing 
directly  to  the  result,  for  which  neither  of  the  parties  Is  In  fault,  the  town  Is 
not  liable.  [Citing  cases.]  These  rulings  are  based  largely  upon  two  grounds : 
That  the  town  Is  liable  for  the  defect  alone ;  and  that  the  proportion  of  Injury 
due  to  that  cause  Is  Impossible  to  be  ascertained.  A  contrary  rule  Is  held  In 
Vermont  and  New  Hampshire.  fCIting  cases.]  We  have  already  stated  the 
rule  to  be  In  this  state  that  the  defect,  even  when  a  concurring  cause,  must 
be  such  that  without  Its  operation  the  accident  would  not  have  happened 
Where  the  defect  Is  the  sole  explanation  of  the  Injury,  there  Is  no  difficulty: 
but  where  there  Is  also  another,  for  which  no  one  Is  responsible,  we  have  held 
that  *the  plaintiff  must  fall  If  his  evidence  does  not  show  that  the  damage  was 
produced  by  the  former  cause.' " 

These  authorities  establish  the  proposition  that  if  this  injury  would 
have  happened  irrespective  of  defendant's  negligence  the  defendant 
is  not  liable  for  any  damage,  although  his  negligence  contributed 
thereto.  It  would  seem  to  follow,  as  a  necessary  corollary  to  this 
proposition,  that  if  any  part  of  these  damages  would  have  resulted 
irrespective  of  defendant's  negligence  for  such  part  of  the  damage 
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the  defendant  is  not  liable.  The  problem  is  then  presented  to  deter- 
mine what  part,  if  any,  of  the  damage  would  have  resulted  irrespective 
of  the  defendant's  negligence.  When  this  amount  is  ascertained,  the 
difference  between  such  amount  and  the  damage  actually  suffered 
would  seem  to  measure  the  liability  of  the  state.  It  is  not  necessary 
here  to  hold  these  propositions  where  the  injuries  were  caused  by  two 
proximate  efficient  causes,  both  negligent  or  wrongful  acts.  The 
rule  of  damages  here  stated  does  not  seem  to  have  been  adopted  by  the 
trial  court. 

These  conclusions  seem  to  be  in  accord  with  the  following  cases: 
Wallace  v.  Drew,  69  Barb.  413 ;  Little  Schuylkill  Navigation  Company 
V.  Richards  Adm'r,  57  Pa.  142,  98  Am.  Dec.  209.  In  the  case  last  cited 
damages  were  sought  by  reason  of  the  fall  of  a  dam,  with  deposits  of 
coal  dirt,  from  different  mines  on  the  stream  above  the  dam,  worked 
by  persons  having  no  connection  with  each  other  and  with  no  concert 
of  action.  It  was  held  that  they  were  not  jointly  liable  for  the  com- 
bined results  of  throwing  coal  dirt  into  the  river,  that  the  tort  of  each 
was  several  when  committed,  and  that  they  did  not  become  jointly 
liable  for  all  the  consequences.  Agnew,  J.,  in  criticising  the  decision 
of  the  court  below,  says : 

**The  doctrine  of  the  learned  judge  is  somewbat  novel,  though  the  case  it- 
self is  new ;  but,  if  correct,  is  well  calculated  to  alarm  all  riparian  owners,  ^  bo 
may  find  themselves  by  a  slight  negligence  overwhelmed  by  others  in  gigan- 
tic ruin.** 

Again: 

"True,  it  may  be  difficult  to  determine  how  much  dirt  came  from  eadi  col- 
liery, but  the  relative  proportions  thrown  In  by  each  may  -form  some  gnlde, 
and  a  jury  in  a  case  of  such  difficulty,  caused  by  the  party  himself,  would 
measure  the  injury  of  each  with  a  libera]  hand." 

See,  also,  St.  Louis,  I.  M.  &  S.  Railway  Co.  v.  Morris,  36  Ark.  628 ; 
Stewart  v.  Schneider,  22  Neb.  286,  34  N.  W.  640. 

In  Workmen  v.  Great  Northern  Railway  Company,  32  L.  J.  N.  S. 
(Q.  B.)  279,  the  Court  of  King's  Bench  at  the  Trinity  term  held  where 
in  consequence  of  a  railway  embankment  the  flood  waters  of  a  river 
were  pent  bacjc  and  flowed  over  plaintiff's  land,  but  that  without  the 
embankment  the  water  would  have  reached  plaintiff's  land  and  done 
damage  to  a  lesser  amount,  that  the  plaintiff  could  recover  the  differ- 
ence between  the  damage  done  and  what  would  have  been  the  damage 
had  not  the  embankment  been  there.  Chief  Justice  Cockburn  for  ^e 
court  says: 

"The  question  is  what  is  the  damage  which  the  plaintiff  has  sustained  by 
the  wrongful  act  of  the  defendant?  If  the  water  had  flowed  in  its  natural 
course,  it  would  have  caused  £72  10s.  damage  to  the  plaintiff;  and  in  conse- 
quence of  the  diversion  by  the  defendant  the  plaintiff  has  not  only  sustained 
that  amount,  but  £145  10s.  more.  In  estlmatins;  the  amount  of  damage  re- 
sulting from  the  act  of  the  defendant,  we  must  take  into  account  what  would 
have  been  the  damage  which  in  the  ordinary  course  of  nature  would  have  been 
occasioned  by  such  a  flood  as  must  necessarily  have  occurred.  Taking  that  ta 
have  been  ascertained,  I  think  that  ought  to  be  deducted  from  the  total  amount 
of  damages." 
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Whitman,  J.,  says: 

"The  damage  is  primarily  occasioned  by  the  flood.  If  no  works  had  be^i 
erected  by  the  defendants,  the  flood  would  have  done  damage  to  the  amount  of 
£72  lOs.  In  consequence  of  the  wrongful  act  of  the  defendant,  the  damage 
which  the  flood  has  done  to  the  plaintiff  is  increased  by  the  amount  of  £145 
10s.,  and  that  is  therefore  the  measure  of  damages." 

In  Nitro-Phosphate  Company  v.  London  and  St.  Katharine  Dock 
Company,  1  English  Ruling  Cases,  283-288,  this  case  is  approved, 
and  it  was  held  that  the  proportionate  part  of  the  damage  due  to  de- 
fendant's wrong  must  be  ascertained  as  accurately  as  possible.  In 
O'Donnell  v.  Syracuse,  184  N.  Y.  1,  76  N.  E.  738,  Judge  Gray,  in 
reversing  the  judgment  of  the  Appellate  Division,  says: 

"The  municipality  was  chargeable  only  with  that  much  of  the  damage  which 
was  caused  by  its  wrongful  acts,  and.  If  the  damage  was  incapable  of  separa- 
tion and  the  proportions  of  liability  could  not  be  established,  that  fact  affords 
no  reason  for  holding  the  city  responsible  for  the  tortious  acts  of  others." 

It  may  be  impossible  to  reconcile  the  cases  upon  this  vexed  question. 
The  tendency  of  modem  judicial  decison,  however,  is  toward  an  en- 
deavor to  make  a  party  answerable  only  for  the  damage  caused  by  its 
own  negligence.  On  the  other  hand,  the  court  will  be  slow  to  deny 
relief  to  the  plaintiff  by  reason  of  the  difficulty  in  establishing  the  ex- 
act proportion  of  damage  caused  by  a  defendant's  wrongful  or  tortious 
act.  The  jury  will  be  allowed  much  license  in  estimating  the  extent 
of  damages  attributable  thereto.  They  must  apportion  the  damage 
as  best  they  can. 

The  damages  found  by  the  Trial  Court  seem  to  be  based  upon  in- 
competent evidence.  The  amount  of  water  flowing  through  Lime- 
stone creek  at  that  time  is  based  entirely  upon  the  evidence  of  ex- 
perts who  have  founded  their  opinons  upon  hearsay  and  incompetent 
testimony.  The  records  which  were  put  in  evidence  and  upon  which 
these  opinions  were  founded  were  properly  stated  by  the  presiding 
judge  of  the  court  below  to  have  been  insufficiently  authenticated. 
The  records  were  of  the  amount  of  water  which  fell  into  the  Chittenan- 
go  creek  valley,  a  valley  seven  or  eight  miles  east  of  the  valley  of 
Limestone  creek,  and  the  deduction  as  to  the  amount  of  water  flowing 
through  Limestone  creek  was  founded  purely  upon  a  comparison  of 
the  area  of  the  watershed  of  Limestone  creek  with  that  of  Chittenango 
creek.  This  in  our  judgment  is  too  remote  upon  which  can  be  founded 
any  determination  as  to  the  amount  of  water  which  passed  down  Lime- 
stone creek  upon  that  day.  The  evidence  shows  that  these  waters 
were  caused  by  various  showers,  and  it  is  a  matter  of  common  knowl- 
edge that  these  showers  are  many  times  so  far  local  that  a  large 
amount  of  water  will  fall  in  one  valley  and  a  much  lesser  amount  in 
another  valley  contiguous  thereto.  This  fact  presents  too  much  un- 
certainty for  the  comparison  made  by  the  state's  witnesses,  upon  which 
the  judgment  was  based. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
costs.    All  concur. 
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In  re  JOERNS. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    September  4,  1906.) 

!•  Cbiminal  Law— Commitment  to  Await  Action  of  Grand  Juby— Commis- 
sion OF  Offensb—Pbima  Facie  Pboof. 

A  finding  by  a  coroner's  Jury,  on  sufficient  evidence,  that  one  aided  In 
an  abortion  on  a  person  named,  who  died  from  septic  peritonitis  following 
the  abortion,  is  prima  facie  proof  of  the  commission  of  a  criminal  offense, 
authorizing  a  commitment  to  await  the  action  of  the  grand  jury. 
2.  Same— Sufficiency  of  Commitment. 

A  commitment  to  await  the  action  of  the  grand  Jury,  charging  one  "with 
having  caused  the  death  of'  a  person  named,  is  defective,  for  causing  the 
death  of  a  person  may  not  be  a  crime,  under  Pen.  Code,  §  UBO,  declaring 
that  homicide  may  be  murder  or  manslaughter,  or  excusable  or  Justifiable. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  14,  Cent  Dig.  Criminal  Law,  fi 
502.] 

8.  Same— DiscHABOE  of  Pbisoneb— Defective  Commitment— Statutes. 

Code  Civ.  Proc.  S  2035,  provides  that,  where  it  appears  that  a  prisoner 
has  been  legally  committed  for  a  criminal  offense,  though  the  commitment 
Is  irregular,  the  court  must  make  a  final  order  to  discharge  him  on  his 
giving  bail.  If  the  case  is  bailable.  A  coroner's  Jury  found,  on  sufficient 
evidence,  that  a  prisoner  was  guilty  of  a  bailable  offense.  The  commit- 
ment to  await  the  action  of  the  grand  Jury  was  defective.  Held,  that  the 
prisoner  was  not  entitled  to  his*  absolute  discharge,  but  the  court  was  au- 
thorized to  ent^r  an  order  discharging  him  from  imprisonment  on  his  giv- 
ing ball. 

Application  by  Jacob  Joerns,  for  a  writ  of  habeas  corpus,  for  his 
discharge  from  imprisonment  under  a  commitment  to  await  the  action 
of  the  grand  jury.  Order  discharging  petitioner  from  imprisonment 
on  giving  bail  granted. 

Max  Steinert  (Edward  Hymes,  of  counsel),  for  relator. 
William  Travers  Jerome,  Dist.  Atty.  (Robert  S.  Johnstone,  Asst. 
Dist.  Atty.,  of  counsel),  for  defendant. 

GIEGERICH,  J.  The  record  shows  that  the  coroner's  jury,  upon 
sufficient  evidence,  found  that  the  prisoner  aided  and  abetted  in  the 
performance  of  an  abortion  upon  one  Anna  Schmidt  by  some  person 
unknown,  and  that  she  died  on  July  21,  1906,  from  septic  peritonitis 
following  the  abortion,  and  that  thereupon  the  coroner  held  the  prison- 
er in  $10,000  bail  to  await  the  action  of  the  grand  jury.  It  thus  ap- 
pears that  there  was  sufficient  prima  facie  evidence  of  the  commission 
of  a  criminal  offense  by  the  prisoner.  The  commitment,  however., 
is  irregular  under  the  principle  of  the  decision  in  People  ex  rel.  Allen 
V.  Hagan,  170  N.  Y.  46,  62  N.  E.  1086.  There  the  charge  was  "a 
violation  of  section  351  of  the  Penal  Code.'*  The  court  held  that,  as 
that  section  enumerated  several  distinct  acts,  some  of  which  are  felo- 
nies and  others  of  which  are  merely  subject  to  civil  f>enalties,  the  com- 
mitment was  defective.  Here  the  charge  is  "with  having  caused  the 
death  of  Annie  Schmidt."  Now,  causing  the  death  of  a  person  may 
or  may  not  be  a  crime.  Homicide  by  section  180  of  the  Penal  Code 
is  declared  to  be  either  murder,  or  manslaughter,  or  excusable  homi- 
cide, or  justifiable  homicide,  some  of  which  are  criminal  and  others 
not.     The  commitment  being  thus  defective,  it  is  urged  by  the  counsel 
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for  the  prisoner  that  the  latter  must  be  discharged;  but  the  provisions 
of  section  2035  of  the  Code  of  Civil  Procedure,  as  I  construe  them, 
do  not  sanction  such  a  course.  That  section,  so  far  as  applicable, 
provides : 

"If  it  appears  that  the  prisoner  bas  been  legally  committed  for  a  criminal 
offense,  or  if  he  appears  by  the  testimony  offered  with  the  return,  or  upon 
the  hearing  thereof,  to  be  guilty  of  such  an  offense,  although  the  commit- 
ment is  irregular,  the  court  or  judge,  before  which  or  whom  he  is  brought, 
must  forthwith  make  a  final  order  to  discharge  him  upon  his  giving  ball, 
if  the  case  is  bailable,  or,  if  it  is  not  bailable,  to  remand  him." 

.  The  case  of  People  ex  rel.  Allen  v.  Hagan,  supra,  relied  on  by  the 
prisoner's  counsel  in  support  of  the  proposition  that  where  the  commit- 
ment is  defective  the  detention  of  the  person  held  thereunder  cannot 
be  justified,  is  clearly  distinguishable  from  the  present  one.  There 
the  return  merely  stated  that  the  relators  were  detained  in  aistody 
under  a  warrant  of  commitment,  which  was  set  forth  in  haec  verba, 
and  which  constituted  the  whole  return.  The  relators  demurred  in 
open  court  to  the  return,  and  the  case  was  decided  solely  upon  the 
sufficiency  of  the  commitment.  Here,  however,  the  situation  is  entire- 
ly different;  the  return  embracing  not  only  the  commitment,  but  the 
proceedings  had  before  the  coroner  and  a  jury  as  well,  from  which  it 
appears  that  the  prisoner  was  legally  committed  for  a  criminal  offense, 
the  commission  of  which  by  him  may  be  fairly  inferred  from  the  evi- 
dence. The  prisoner  did  not  demur  to  the  return,  but  traversed  it 
by  denying  that  the  coroner  had  jurisdiction  to  sign  the  commitment, 
averring  that  no  formal  complaint  or  information  had  been  formulated 
against  him,  and  by  further  denying  that  the  evidence  taken  at  the 
coroner's  inquest  established  that  a  crime  had. been  committed  or  that 
there  was  reasonable  cause  to  suspect  that  the  prisoner  was  guilty  of 
such  crime. 

The  prisoner  is  therefore  entitled,  pursuant  to  the  above-cited  pro- 
visions of  section  2036  of  the  Code  of  Civil  Procedure,  to  a  final  order 
discharging  him  from  imprisonment  upon  giving  bail  in  the  sum  of 
$5,000,  which  said  sum  I  believe  to  be  sufficient  to  secure  his  appear- 
ance to  answer  the  charge  above  mentioned. 


COATSWORTH  v.  LEHIGH  VALLEY  RY.  CO.  et  aL 
(Supreme  Coxirt,  Appellate  Division,  Third  Department    September  19,  190&) 

1,  Estoppel— AcQXTiEsoKNCiJ— Infants. 

Where  defendant  railroad  company  did  not  get  its  title  from  plaintiflTa 
ancestor  or  grantors,  and  there  was  no  evidence  that  the  road  was  built 
without  objection  on  the  part  of  those  who  then  owned  the  land  hi  ques- 
tion, and  plainti£F  was  an  infant  at  the  time  the  bridge  in  controversy  w&s 
erected  to  cross  a  street,  plaintiff  was  not  estopped  from  questlonlDg  de- 
fendant's right  to  cross  such  street 

2.  Iacpbovements— Ownership— BainaE  in  Street. 

That  a  railroad  wrongfully  placed  its  bridge  over  a  street  with  Iron 
supports  resting  on  the  street,  the  fee  of  which  was  in  plaintiff,  did  not 
give  plaintiff  title  to  the  bridge  so  that  he  was  aititled  to  charge  rent  for 
the  u*te  thereof  by  the  railroad  company. 
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8.  Sminent  Domain— Occupation  of  Stbeet— Daicages. 

Where  a  railroad  company,  under  municipal  authority,  erected  a  bridge 
over  a  street  of  which  plaintiff  owned  the  fee,  and  constructed  pillars  in 
the  street  as  an  additional  support  to  the  bridge,  plalntlfiTs  injury  was 
only  to  the  extent  that  his  right  of  way  had  been  impaired  by  the  ob- 
Btmctlons  placed  in  the  street,  which  should  have  been  proved  by  evi- 
dence of  the  difference  in  value  of  his  adjoining  land  with  his  street  ob- 
structed and  unobstructed. 

1  8Ain&— Substantial  Damages. 

Where  a  railroad  company,  under  municipal  authority,  constructed  a 
bridge  over  a  street,  the  fee  of  which  was  in  plaintiff,  plaintiff  was  not 
entitled  to  relief  unless  he  suffered  substantial  damages  by  the  obstruc- 
tion of  his  right  of  way  appurtenant  to  adjoining  land. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Reuben  H.  Coatsworth  against  the  Lehigh  Valley  Rail- 
way Company  and  another.  From  a  judgment  in  favor  of  defendants, 
and  from  an  order  granting  an  extra  allowance  of  costs,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

The  plaintiff  is  the  owner  of  a  parcel  of  ground  in  the  city  of  Buffalo  bound- 
ed upon  the  north  by  Otto  street,  upon  the  east  by  Alabama  street,  upon  the 
south  by  Perry  street  and  upon  the  west  by  Hayward  street.  Inmiediately 
north  of  this  parcel  of  land  and  north  of  Otto  street  is  a  parcel  of  land  owned- 
by  the  defendant  the  Lehigh  Valley  Railway  Company.  Upon  this  land  are 
the  tracks  of  the  Lehigh  Valley  Railway  Ck>mpany  and  said  tracks  run  east- 
erly over  Alabama  street  by  means  of  a  bridge  which  passes  over  the  street 
80  as  to  give  about  12  feet  of  headway.  This  bridge  the  court  is  here  asked 
to  remove  by  its  mandatory  injunction.  Said  bridge  is  upon  abutments  which 
are  upon  the  land  of  the  said  Lehigh  Valley  Railway  Company  upon  either 
side  of  said  street,  but  In  the  street  are  iron  pillars  reaching  down  to  the 
ground  which  operate  as  an  additional  support  for  the  bridge.  The  land 
upon  the  west  side  of  Alabama  street  and  to  the  center  of  Alabama  street 
was  fom^erly  owned  by  the  plaintiff's -ancestor.  When  the  land  was  deeded 
it  was  bounded  by  the  north  line  of  Otto  street  and  the  west  line  of  Alabama 
street  so  that  the  title  to  the  fee  of  the  street  remained  in  the  ancestor  and 
passed  to  his  heirs  whose  Interests  have  been  subsequently  purchased  by  this 
plaintiff.  The  situation  upon  the  east  of  Alabama  street  upon  which  the 
tracks  of  the  defendant  company  are  located  Is  practically  similar  except 
that  the  fee  of  the  land  from  the  east  line  of  Alabama  street  to  the  center 
of  the  street  was  formerly  owned  by  the  brother  of  plaintiff's  ancestor  and 
passed  to  his  heirs  and  was  subsequently  deeded  to  the  plaintiff.  Plaintiff, 
therefore,  owns  the  fee  of  Alabama  street  from  side  to  side  over  which  the 
defendant  has  constructed  its  bridge.  Alabama  street  Is  a  public  street  in 
the  city  of  Buffalo  and  the  structures  of  the  defendant  are  placed  upon  and 
OTer  that  street  by  permission  of  the  municipal  authorities.  Upon  the  trial 
the  court  found  that  the  maintenance  of  the  structure  of  the  bridge  upon  and 
OTer  Alabama  street  causes  not  more  than  nominal  damages  to  the  plaintiff, 
and  the  complaint  was  dismissed,  with  costs,  and  an  order  entered  allow- 
\ng  the  defendant  an  extra  allowance  of  $500.  From  this  judgment  and  this 
order  the  plaintiff  here  appeals. 

Argued  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE,  JJ. 

John  Cunneen,  for  appellant. 

Bissell,  Carey  &  Cooke  (James  McCormick  Mitchell,  of  counsel), 
for  respondents. 

SMITH,  J.  Defendant's  insistence  that  plaintiff  is  estopped  from 
questioning  the  defendant's  right  to  cross  this  highway  by  reason  of 
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the  silence  and  acquiescence  of  his  grantors  is  not  sustained  by  any 
proof.  The  railroad  company  did  not  get  its  title  from  the  plain- 
tiff's ancestor  or  grantors  nor  is  there  a  word  of  evidence  that  the 
road  was  built  without  objection  upon  the  part  of  those  who  then 
owned  the  land  in  question.  It  is  conceded  that  no  action  was  brought 
until  about  1894  while  the  bridge  was  built  in  1884,  but  the  plain- 
tiff was  in  1884  an  infant.  An  estoppel  is  an  affirmative  defense,  and 
he  who  would  rest  upon  it  must  prove  the  facts  upon  which  it  can 
stand. 

We  do  not  agree  with  appellant's  contention  that  the  wrongful  act 
of  the  defendant  in  placing  this  bridge  over  the  land  with  the  iron 
supports  resting  thereupon  gave  title  thereto  so  that  plaintiff  may 
charge  for  the  use  thereof  by  the  defendant  company  as  for  rental 
The  rule  of  law  as  stated  in  De  Camp  v.  BuUard,  159  N.  Y.,  450. 
54  \.  E.  26,  is  not  applicable  in  this  case.  The  occupation  of  this 
land  as  to  plaintiff  has  been  called  bv  Judge  Gray  in  the  Court  of  Ap- 
peals that  of  a  quasi  trespass.  The  defendant  is  there,  however, 
by  permission  of  the  municipality,  which  municipality,  it  would  seem, 
would  have  the  legal  right  to  any  compensation,  or  at  least  to  a  part 
thereof,  for  the  use  and  occupation  of  the  land  if  the  defendants  be 
liable  therefor.  The  plaintiff  at  least  has  not  such  an  interest  in  the 
street  as  to  entitle  him  in  case  of  this  quasi  trespass  to  charge  the 
defendant  with  the  damages  sought  as  a  penalty  for  the  trespass. 

The  ownership  of  this  fee  in  the  highway,  however,  is  a  sub- 
stantial property  right  as  an  appurtenant  to  the  block  of  land  just  south 
of  this  highway.  In  case  of  the  abandonment  of  Alabama  street  the 
plaintiff,  by  his  ownership  of  the  fee  of  this  highway,  would  still  have 
the  right  of  way  to, Scott  street  to  the  north,  which  might  be  a  most 
valuable  right  in  connection  with  the  use  of  this  parcel  of  land  to  which 
it  is  appurtenant. 

The  present  beneficial  use  of  the  plaintiff  in  the  fee  of  this  high- 
way over  which  defendant's  bridge  runs  can  be  little  more  than  that 
of  a  right  of  way.  If  the  street  be  abandoned  we  cannot  see  how  it 
can  even  then  be  more.  In  case  of  its  abandonment  the  defendant  as 
the  grantee  of  land  upon  both  sides  of  this  highway  would  have  a 
private  easement  of  access  and  egress  therein  as  in  a  highway.  Hol- 
loway  V.  Southmavd,  139  N.  Y.  390,  34  N.  E.  1047,  1052;  Lord  v. 
Atkins,  138  N.  Y.'l84,  33  N.  E.  1035.  The  plaintiff  has  been  injured 
by  the  acts  of  the  defendant,  therefore,  practically  to  the  extent  that 
his  right  of  way  has  been  impaired  by  the  obstructions  placed  therein. 
With  a  headway  of  12  feet  under  the  tracks  we  cannot  conceive  that 
there  can  be,  even  with  the  placing  of  the  iron  pillars  in  the  street, 
such  an  obstruction  to  the  plaintiff's  right  of  way  as  can  be  very  sub- 
stantial. If  the  damage  to  the  plaintiff  be  nominal,  it  would  seem 
under  the  case  of  O'Reillv  v.  New  York  Elevated  Railroad  Company, 
148  N.  Y.  347,  42  N.  E.  1063,  31  L.  R.  A.  407,  that  the  plaintiff  should 
be  denied  relief.  It  cannot  be  said,  however,  as  matter  of  law  that  the 
plaintiff's  damages  are  merely  nominal.  Upon  the  trial  of  the  action 
the  plaintiff  showed  the  rental  value  of  this  bridge  upon  the  theory 
that  he  had  become  the  owner  of  the  bridge  and  was  entitiled  to  col- 
lect its  rental  value  from  the  defendant  under  the  De  Camp  Case 
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above  cited.  The  court  overruled  defendant's  objection  that  such  was 
not  the  proper  rule  of  damages  and  allowed  the  evidence.  After 
the  decision  was  informally  announced  plaintiff  made  application  to 
the  court  to  be  allowed  to  prove  substantial  damages,  that  is  the 
difference  in  the  value  of  this  parcel  of  land  owned  by  him  with  his 
highway  obstructed  and  unobstructed.  The  plaintiff  was  not  allowed 
to  prove  these  damages,  and  the  court  held  that  the  damages  suffered 
were  merely  nominal.  Having  ruled  with  the  plaintiff  that  the  meas- 
ure of  damage  upon  which  he  offered  evidence  was  the  proper  measure 
of  damage  the  plaintiff  had  the  right  to  rely  thereupon  and  when  the 
trial  court  afterwards  held  that  it  was  not  the  proper  measure  of  dam- 
age the  plaintiff  should  have  been  allowed  to  make  proof  of  his  damage 
under  the  proper  rule.  It  seems  to  have  been  held  that  the  plaintiff 
in  this  case  has  no  legal  action  of  ejectment.  Coatsworth  v.  Lehigh 
Valley  Railway  Company,  29  App.  Div.  627,  52  N.  Y.  Supp.  1139. 
If  his  damage  be  substantial  this  then  is  his  only  remedy  except  suc- 
cessive legal  actions  for  damages,  the  necessity  for  which  it  is  the 
endeavor  of  the  court  to  avoid.  In  the  O'Reilly  Case  cited.  Judge 
Gray,  at  page  357  of  148  N,  Y.,  page  1065  of  42  N.  E.  (31  L-  R.  A. 
407),  says: 

•*A  court  of  equity  has  a  certain  latitude  In  the  exercise  of  Its  great  power  and 
under  no  authority  or  rule,  with  which  I  am  acquainted,  is  it  compelled  to 
grsLut  an  injunction  In  a  case  like  the  present  one ;  which  belongs  to  a  peculiar 
class  and  Is  governed  by  a  doctrine  of  recent  growth  In  the  courts.  The 
court  recognizes  the  fact  that  the  defendants  had  the  right  to  appropriate  the 
street  easements  by  condemnation  proceedings  and,  hence,  when  appealed 
to,  to  enjoin  them  from  operating  their  franchises,  It  looks  into  the  question 
of  the  substantial  nature  of  the  damage  alleged  to  have  been  done  to  the 
property,  or  of  the  loss  suffered  by  the  owner.  If  It  Is  found  to  be  such, 
then  the  court  proceeds  in  the  matter  as  though  the  proceeding  was  one  to 
condemn  to  the  defendants'  uses  the  property  appropriated,  and,  having 
ascertained  the  value  of  the  property,  it  suspends  the  decree,  which  it  finds 
the  plaintlir  Is  entitled  to  to  restrain  the  continuance  of  the  defendants'  acts, 
for  a  sufficient  period  within  which  to  permit  the  defendants  to  acquire  the 
right  to  appropriate  the  easements  through  a  conveyance,  as  a  condition  of 
avoiding  the  enforcement  of  the  decree.  The  proceedings,  by  which  the  court 
ascertains  and  fixes  the  damages  done  to  the  abutting  property  In  tlie 
deprivation  of  easements,  are,  in  fact,  but  a  substitute  for  condenmatlon  pro- 
ceedings. If  the  plaintiffs  fail  to  establish  that  substantial  Injury  has  been 
inflicted  upon  their  property  a  decree  enjoining  the  operation  of  the  railroad 
wonld  be  unwarranted.  One  of  the  very  grounds,  and  a  main  one,  upon  which 
equity  proceeds  in  granting  relief,  by  way  of  Injunction  against  the  unlawful 
acts  of  the  defendants,  would  have  been  wanting  If  no  actual  and  Irreparable 
damage  were  shown." 

We  conclude,  therefore,  that  the  plaintiff  should  have  been  allowed 
to  make  proof  of  what  actual  damage  was  caused  to  his  property  by 
this  partial  obstruction  of  his  right  of  way.  If  after  the  proof  is  in 
the  court  should  be  of  opinion  that  the  damage  was  nominal  then 
under  the  authorities  cited  the  injunction  should  not  be  granted.  If, 
however,  upon  the  proof  it  should  appear  that  substantial  damage 
is  caused  by  this  obstruction  the  plaintiff  is  entitled  to  some  relief,  the 
extent  of  which  is  for  the  trial  court  first  to  consider  and  determine. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.    All  concur. 
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In  re  WEBSTBJR.* 

(Obantauqna  Connty  Ck>art    December,  1905.) 

1*  Bleotions— Local  Option  Law— SuBiassiON— Numbebinq  Questions. 

Election  Law,  Laws  1896,  p.  805,  c.  909,  art  1,  fi  6,  proTidlng  that  amoid- 
ments  and  questions  shall  be  separately  and  consecutively  numbered,  doe» 
not  apply  on  submission  of  local-option  questions,  but  such  submission 
is  governed  by  section  82  (page  937),  requiring  a  separate  ballot  where  a 
question  is  to  be  submitted  to  vote,  and  that  where  two  or  more  are  to 
be  submitted  they  should  be  separately  numbered  and  printed. 

2.  8ai£e— Use  of  Voting  Maciunes— Resubmission. 

Voting  machines  were  used  at  an  election  at  which  seven  constItati<mal 
amendments  and  four  questions  as  to  the  sale  of  liquors  was  submitted* 
All  the  amendments  and  questions  were  in  the  same  line  of  the  voting 
machine,  and  the  constitutional  amendments  were  numbered  consecutively 
from  1  to  7,  and  there  was  a  new  series  for  the  liquor  questions  numbered 
from  1  to  4.  Sample  ballots  were  furnished  by  the  county  clerk  contain- 
ing the  amendments  and  questions  on  the  line  numbered  from  left  to 
right  from  1  to  11  inclusive,  but  the  town  clerk  changed  them  by  pasting 
over  the  liquor  questions  another  set  numbered  from  1  to  4  inclusive,  in 
direct  compliance  with  the  liquor  tax  law.  Laws  1896,  p.  57,  c.  112,  {  la 
Held,  that  a  claim  that  the  liquor  questions  were  not  fairly  submitted  but 
that  confusion  arose  from  their  being  numbered  from  1  to  4,  with  the 
same  numbers  as  some  of  the  constitutional  amendments,  and  that  voters 
were  misled  thereby,  is  not  sustainable  where  it  does  not  appear  that  a 
sensible  person  could  have  been  misled,  so  that  a  motion  for  resubmission 
would  be  denied. 

In  the  matter  of  the  application  of  John  B.  Webster  for  resub- 
mission of  local-option  questions.     Denied. 

Edward  C.  Randall,  for  petitioner. 

Daniel  A.  Reed,  for  State  Excise  Commissioner. 

George  E.  Towne,  for  William  Lucas,  intervening,  in  opposition. 

FISHER,  J.  Motion  to  submit  the  question  of  local  option  un- 
der the  liquor  tax  law  to  a  special  town  meeting  of  the  town  of 
Hanover,  N.  Y.,  upon  the  ground  that  such  question  was  not  proper- 
ly submitted  at  the  biennial  town  meeting  held  in  connection  with 
the  general  election  November  7,  1905. 

Voting  machines  were  used  in  the  several  election  districts  of  the 
town  of  Hanover  at  the  election  in  question.  Seven  proposed 
amendments  to  the  Constitution  were  submitted  to  the  electors  at 
said  election,  and  were  in  the  same  space  or  line  of  the  voting  ma- 
chine as  the  four  questions  submitted  as  to  whether  liquor  should 
be  sold  in  said  town  under  the  provisions  of  the  liquor  tax  law. 

It  is  not  disputed  but  that  all  the  preliminary  steps  were  duly 
and  regularly  taken  at  said  election,  but  it  is  contended  that  the 
questions  touching  the  sale  of  liquor  were  not  properly  submitted, 
in  that  they  were  improperly  numbered. 

Section  82  of  the  election  law  (Laws  1896,  p.  937,  c.  909)  and  section 
16  of  the  liquor  tax  law  (Laws  1896,  p.  57,  c.  112)  provide  that  ques- 
tions as  to  whether  liquor  shall  be  sold  shall  be  printed  upon  the  same 
line  or  space  as  the  amendments  to  tlie  Constitution,  and  it  is  not 
claimed  that  they  were  not  in  the  line  and  in  the  space  upon  the  voting 
machine  as  provided  by  law. 

♦Affirmed  on  appeal.    See  98  N.  Y.  Supp.  1110,  78  N.  E.  11 14. 

Digitized  by  VjOOQIC 


County  Ct)  in  re  websteb.  509 

Section  6  of  article  1  of  the  election  law  (Laws  1896,  p.  895,  c. 
S09)  provides,  among  other  things:  * 

"Whenever  any  such  proposed  amendment  to  the  Constitution  or  other  prop- 
osition  or  qnestion  provided  by  law  to  be  submitted  to  a  popular  vote,  shall 
l>e  submitted  to  the  people  tov  their  approval,  the  Secretary  of  State  shall  in- 
'Clude  in  his  notice  to  the  county  clerk,"  etc. 

And  again: 

"Such  amendments,  propositions,  or  questions  respectively  shall  be  separately 
4uid  consecutively  numbered." 

A  careful  reading  of  this  section  leads  to  the  conclusion  that  it 
refers  to  the  proposed  constitutional  amendments  and  propositions 
and  questions  that  are  to  be  submitted  to  a  popular  vote  through- 
out the  state,  and  that  the  questions  relating  to  the  selling  of  liquor 
or  to  local  option,  being  town  questions,  are  not  included  within  its 
provisions. 

Section  82  of  the  Election  Law  provides : 

"Whenever  the  adoption  of  a  constitutional  amendment  or  any  other  prop- 
osition or  question  is  to  be  submitted  to  the  vote  of  the  electors  of  the  state, 
or  of  any  district  thereof,  a  separate  ballot  shall  be  provided  by  the  same 
officers  who  are  charged  by  law  with  the  duty  of  providing  the  official 
4>allot  for  candidates  for  public  office." 

And  again: 

"If  there  be  more  than  one  constitutional  amendment  or  proposition  or 
-question  to  be  submitted  to  the  voters  of  that  district,  the  different  amend- 
ments or  propositions  or  questions  shall  be  separately  numbered  and  printed," 
«tc. 

Evidently  this  section  does  cover,  not  only  the  constitutional 
amendments,  but  questions  submitted  relating  to  local  option;  and 
it  will  be  observed  that,  while  said  section  6  of  article  1  provides 
that  proposed  constitutional  amendments,  propositions,  or  ques- 
tions, respectively,  shall  be  separately  and  consecutively  numbered, 
■section  82,  which  covers  liquor  tax  questions,  provides  that: 

'The  different  amendments  or  propositions  or  questions  shall  be  separately 
numbered  and  printed." 

Section  86  (page  945)  of  said  election  law  provides,  among  other 
things : 

"If  a  town  meeting  is  held  on  general  election  day,  ballots  and  sample  ballots 
-for  town  propositions  shall  be  provided  by  the  town  clerk  in  like  manner  and 
In  the  same  form  as  at  the  town  meeting  held  at  any  other  time ;  and  such  town 
•clerk  shall  furnish  inspectors  and  ballot  clerks  return  sheets  for  making  re- 
turns on  town  propositions  or  questions." 

Section  168  of  said  law  (Laws  1896,  p.  978,  c.  909  as  amended  by 
Laws  1901,  p.  1310,  c.  530,  §  4)  being  one  of  the  sections  regulat- 
ing the  use  of  voting  machines  is  as  follows: 

**The  officers  or  board  charged  with  the  duty  of  providing  ballots  for  any 
polling  place,  shall  provide  therefor  two  sample  ballots,  which  shall  be  ar- 
ranged in  the  form  of  a  diagram,  showing  the  entire  front  of  the  voting 
machine  as  it  will  appear  after  the  official  ballots  are  arranged  for  voting  on 
•election  day.  Such  sample  ballots  shall  be  opened  to  public  inspection  at  such 
polling  place  during  the  day  next  preceding  election  day." 

It  is  conceded  that  the  sample  ballots  furnished  at  the  polling 
places  in  the  town  of  Hanover  in  all  respects  conformed  to  the  i 
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provisions  of  said  section.  l*he  7  constitutional  amendments  were 
numbered  from  1  to-  7,  inclusive;  and  following  there  were  the  4 
questions  as  to  whether  liquor  should  be  sold  in  said  town;  and 
these  questions  were  numbered  1,  2,  3  and  4,  and  in  all  respects 
were  the  same,  including  the  numbers,  as  the  questions  appear  in 
section  16  of  the  liquor  tax  law.  Laws  1896,  p.  57,  c.  112,  as  amend- 
ed by  Laws  1901,  p.  1535,  c.  640. 

It  is  contended  by  petitioner  that  the  duplication  of  ^umbers,  the 
first  4  proposed  amendments  to  the  Constitution  being  numbered  1,  2, 
3,  4;  and  the  questions  relating  to  the  question  of  the  sale  of  liquor 
being  numbered  1,  2,  3,  4,  was  contrary  to  the  provisions  of  the  stat- 
ute ;  was  misleading  and  confusing  to  the  voters ;  that  many  were  mis- 
led thereby ;  that  many  voters,  having  been  instructed  to  vote  under  the 
numbers  1,  2,  3,  and  4,  on  the  questions  relating  to  the  sale  of  liquors, 
by  mistake  voted  under  the  proposed  amendments  to  the  Constitution, 
intending  to  vote  on  the  local-option  questions ;  and  on  this  application 
the  affidavit  of  28  electors  of  said  town  are  presented  in  which  it  is 
claimed  that  said  mistakes  were  made  by  them: 

It  is  further  claimed  that,  as  the  vote  in  said  town  on  question  4 
(the  selling  of  liquors  by  hotels)  was  403  yes,  and  410  no,  the  record- 
ing of  these  28  votes  by  such  electors  as  they  intended  would  have 
changed  the  result  of  the  election  in  said  town,  on  question  No.  4. 

It  appears  that  the  number  o£  electors  in  said  town  is  in  the  neighbor- 
hood of  1,300,  and  476  of  such  electors  have  petitioned  for  a  resubmis- 
sion of  said  questions  relating  to  the  sale  of  Hquor.  The  strips  or 
ballots  to  be  placed. in  the  machine  and  the  sample  ballots  were  fur- 
nished by  tlie  county  clerk,  and  on  the  strips  or  ballots  and  the  sample 
ballots  the  proposed  constitutional  amendments  and  local-option  ques- 
tions were  on  the  line  and  were  numbered  from  left  to  right  from  1 
to  11,  inclusive;  the  7  constitutional  amendments  being  numbered 
from  1  to  7,  and  the  local-option  questions  being  numbered  8,  9,  10,  11. 

The  contest  in  the  town  of  Hanover  on  local  option  was  vigorously 
contested.  The  partisans  on  each  side  were  active  and  vigilant  in 
soliciting  votes  and  instructing  voters  how  to  vote  upon  the  local-option 
questions.  The  temperance  people  issued  circulars  varying  in  char- 
acter, in  which  the  electors  were  asked  to  vote  "No"  on  questions 
1,  2,  3,  and  4.  The  liquor  interests,  as  it  appears,  had  also  instructed 
voters  to  vote  upon  said  propositions,  referring  to  them  as  numbered 
1,  2,  3,  and  4.  A  notice  was  published  by  the  town  clerk  in  the 
Silver  Creek  Gazette,  a  newspaper  published  in  the  said  town,  October 
28th,  as  follows : 

"Notice  1b  hereby  given  that  all  the  local  option  questions  provided  for  In 
section  IG  of  the  liquor  tax  law  of  the  state  of  New  York  will  be  voted  on  at 
the  regular  town  meeting  to  be  held  in  and  for  the  town  of  Hanover,  Chau- 
tauqua county,  N.  Y.,  on  the  7th  day  of  November,  1905.  The  questions  which 
will  be  submitted  are  as  follows :  "  Then  follow  the  questions  precisely  as 
they  appear  In  section  16  of  the  liquor  tax  law;  and  after  said  questions^ 
•Dated  October  23,  1905,  C.  Wl  Stebblns,  Town  Clerk  town  of  Hanover,  Chau- 
tauqua county,  N.  Y." 

Subsequent  to  the  receipt  from  the  county  clerk  of  the  slips  or  ballots 
for  the  voting  machine  and  the  sample  ballots,  the  town  clerk  changed 
the  ballots  by  pasting  over  the  local-option  questions  as  sent  by  the 
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county  clerk  and  numbered  8,  9,  10,  11,  such  questions  numbered  1,  2, 
3,  and  4,  and  except  the  change  of  said  numbers,  the  captions  and 
questions  were  the  same  as  provided  by  the  county  clerk  on  said  strips, 
and  in  all  other  respects  the  same  as  they  appear  in  section  16  of  the 
liquor  tax  law.  Such  sample  ballots  and  the  ballots  on  the  machine 
corresponded,  and  on  election  day  appeared  as  shown  on  the  exhibits 
annexed  to  the  papers  in  this  proceeding. 

It  appears,  from  the  papers  used  on  this  motion  that  the  leader  of 
the  temperance  forces  at  said  election  was  Rev.  Edward  J.  Ward,  and 
that  'the  petitioner  herein,  John  B.  Webster,  was  the  leader  of  the 
liquor  interests.  It  further  appears  that  the  temperance  people  had  in- 
structed voters  that  the  questions  relating  to  the  sale  of  liquor  would 
be  found  upon  the  machine  in  the  space  or  line  at  the  left,  and  that 
after  it  was  discovered  that  the  county  clerk  had  sent  them  to  be  placed 
in  the  right  of  the  line  or  space,  and  numbered  8,  9,  10,  11,  the  Rev. 
Ward  requested  the  town  clerk  to  change  the  numbering  of  the  ques- 
tions so  that  they  would  appear  under  the  numbers  1,  2,  3,  and  4.  And 
he  requested  that  they  be  placed  first  in  the  line,  before  the  constitu- 
tional amendments.  The  said  Ward  also  consulted  with  Webster  about 
this,  and  Webster  showed  him  a  sample  ballot  in  the  office  of  his  hotel, 
in  which  these  questions  were  placed  after  the  constitutional  amend- 
ments and  to  the  right,  and  were  numbered  1,  2,  3,  and  4.  It  was  after 
this  conference  that  the  town  clerk  made  the  change  and  pasted  the 
liquor  tax  questions  over  the  questions  as  sent  by  the  county  clerk,  as 
he  clearly  had  the  right  to  do  under  section  86  of  the  election  law. 
After  such  change  was  made,  1,500  postal  cards  were  distributed  by 
those  representing  the  temperance  interests,  indiscriminately  through- 
out the  town,  informing  the  electors  that  the  license  questions  were  in 
the  upper  right-hand  corner  of  the  machine  after  the  7  constitutional 
amendments.  And  on  said  postal  cards  were  the  four  local-option 
questions,  numbered  1,  2,  3,  and  4,  with  the  captions  as  they  appeared 
on  the  machine. 

The  number  of  votes  cast  in  said  town  at  said  election  was  1,170, 
and  the  total  vote  cast  on  the  local  option  questions  respectively 
was  as  follows :  No.  1,  657 ;  No.  2,  540 ;  No.  3,  641,  and  on  No.  4, 
selling  liquor  by  hotel  keepers,  613 — clearly  indicating  that  the 
voters  understood  the  difference  between  the  several  questions  re- 
lating to  local  option.  An  examination  of  the  votes  cast  on  the 
several  proposed  amendments  to  the  Constitution  does  not  lead 
to  the  conclusion  that  the  voters  were  misled  and  voted  on  such 
amendments  intending  to  vote  on  the  local-option  questions.  The 
constitutional  amendments  were  numbered  consecutively  from  1  to 
7,  inclusive,  as  required  by  section  6  of  article  1  of  the  election  law. 
The  local-option  questions  were  numbered  consecutively  from  1 
to  4,  and  in  all  other  respects  were  precisely  as  they  appear  in  sec- 
tion 16  of  the  liquor  tax  law.  The  local-option  questions  were 
headed  "Local  Option,"  and  the  constitutional  questions  were  headed 
"Constitutional  Amendments.*'  It  is  difficult  to  understand  how 
any  man  of  intelligence  could  have  been  misled  in  voting.  The 
sample  ballots  were  provided  as  required  by  law,  in  the  form 
of  a  diagram  of  the  entire  front  of  the  voting  machine  as  it  appear- 
ed to  the  voter  in  entering  the  booth  to  vote. 
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In  the  pulpit,  the  press,  on  the  street  corners,  in  the  stores  and 
hotels  this  local-option  question  was  discussed;  but  in  no  instruc- 
tions that  were  given  by  either  side,  so  far  as  appears  by  the  papers, 
was  it  stated  that  the  local-option  questions  would  appear  on  the 
machine  in  different  form  or  under  different  numbers  than  they  did 
appear. 

Of  the  28  affiants  in  the  moving  papers  who  claim  to  have  been 
misled  into  voting  different  than  they  intended,  16  are  Italians.  It 
further  appears  by  the  opposing  affidavits  that  one  of  said  Italians, 
Alphonze  Varo,  is  known  as  the  "King  of  the  Italians,"  and  is  re- 
puted to  control  their  votes  and  jobs;  that  prior  to  election  he 
stated  that  all  of  the  Italians  would  vote  for  license.  It  is  claimed 
that  on  election  day  he  was  working  among  the  Italians  and  in- 
structing them  how  to  vote.  It  is  insisted  that  he  was  as  influential 
in  procuring  affidavits  as  in  influencing  votes. 

There  never  has  been  devised  an  election  law  where  every  man 
would  cast  his  vote  without  mistake.  All  the  law  can  do  is  to  pro 
vide  a  method  of  voting  where  intelligent  electors  (and  all  are  pre- 
sumed to  be  intelligent)  can  cast  their  votes  without  mistake.  And 
it  cannot  be  said  that,  in  an  election  where  local  option  questions  are 
submitted,  such  questions  have  not  been  properly  submitted  be- 
cause some  elector,  through  ignorance,  has  failed  to  vote  as  he  in- 
tended, if  the  election  was  legally  conducted.  Was  this  election  in 
the  town  of  Hanover,  so  far  as  the  local-option  questions  were  con- 
cerned, legal?  Matter  of  Arnold,  32  Misc.  Rep.  440,  66  N.  Y. 
Supp.  657,  is  a  cjsise  in  point.  In  that  case  there  were  four  con- 
stitutional amendments  submitted  at  the  same  election  as  the  four 
local-option  questions,  and  they  were  numbered,  commencing  with 
the  constitutional  amendments,  from  1  to  8,  inclusive.  It  was  in- 
sisted in  that  case  that  the  local-option  questions  should  have  been 
numbered  as  they  appear  in  section  16  of  the  liquor  tax  law.  And 
the  court  says: 

"It  would,  perhaps,  have  been  more  orderly  to  submit  the  liquor  tax  ques- 
tions under  the  same  numbers  under  which  they  appear  in  the  liquor  tax  law, 
but,  Inasmuch  as  the  ballot  submitted  upon  the  motion  shows  that  the  head- 
ings to  the  several  questions  were  prefixed  to  each  question  upon  the  ballots 
used  by  the  voters,  explaining  each  question  and  almost  precluding  any  occa- 
sion for  referring  to  them  by  number,  I  do  not  deem  the  manner  of  number- 
ing the  questions  upon  the  ballot  material,  and  do  not  consider  that  the  voters 
could  have  been  confused  by  reason  thereof,  as  charged  In  the  petition." 

In  the  case  at  bar  the  local-option  questions  were  numbered  in 
the  manner  it  was  suggested  by  the  learned  justice  in  that  case  that 
it  would  have  been  more  orderly  to  have  numbered  them.  Fur- 
ther, "headings  to  the  several  questions"  appeared  upon  the  ma- 
chine and  upon  the  sample  ballots  "explaining  each  question,  and 
almost  precluding  any  occasion  for  referring  to  them  by  number." 
In  this  case  I  do  not  deem  the  manner  of  numbering  the  questions 
upon  the  ballot  material,  and  do  not  consider  that  the  voters  could 
have  been  confused  by  reason  of  the  duplication  of  numbers  in  said 
line,  as  claimed  in  the  petition.    The  motion  is  denied,  with  costs. 

Motion  denied,  with  costs. 
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In  re  RBBEGOHI. 

(Suprone  Court,  Special  Term,  New  York  County.    An^st,  1006.) 

Mardahus— Answer^-Suffici  knot. 

On  an  application  for  mandamus  to  compel  a  gas  company  to  furnish 
gas  at  tbe  statutory  rate,  an  answer  alleging  that  sucli  rate  would  give 
the  company  very  little  above  the  actual  cost  of  the  service  and  would 
certainly  not  yield  an  adequate  return,  so  that  the  company  would  be  de- 
prived of  its  proper^  without  Just  compensation  and  without  due  process 
of  law,  was  insufficient,  as  res]:K>ndent  should  allege  facts  sufficient  for 
the  court  to  dotermlne  the  question  of  adequacy. 

On  motion  for  reargument.     Motion  denied. 
For  former  opinion,  see  100  N.  Y.  Supp.  336. 

Sherman  &  Sterling  (Carl  A.  Mead,  of  counsel),  for  the  motion. 
Clarence  J.  Sheam,  opposed. 

GIEGERICH,  J.  This  application  for  a  writ  of  peremptory  manda- 
mus, formerly  granted  by  me,  now  comes  back  for  a  reargument,  after 
certain  amendments  have  been  made  in  the  answer.  The  second  de- 
fense has  been  so  altered  as  to  obviate  the  objection  on  which  my  for- 
mer decision  was  placed ;  but,  in  my  judgment,  it  is  still  insufficient  for 
the  purpose  of  defeating  the  motion.  That  defense  is  short,  and  is  as 
follows : 

"The  €k>n80lidated  Gas  Company  of  New  York  owns  a  large  amount  of 
property  necessarily  invested  in  its  business  of  manufacturing  and  supplying 
fcas,  upon  the  reasonable  value  of  which  it  Is  entitled  to  earn  an  adequate  re- 
turn. If  the  said  company  should  receive  only  80  cents  per  thousand  cubic 
feet  for  the  gas  supplied  by  it  to  its  customers,  which  is  the  rate  fixed  by  the 
said  act  of  1905,  referred  to  in  the  petition  herein,  the  amount  so  received 
would  exceed  very  little,  if  any,  the  actual  reasonable  cost  to  the  said  company 
of  manufacturing  and  distributing  such  gas,  and  if  the  said  company  should 
be  compelled  to  supply  gas  to  its  customers  at  the  said  80-cent  rate  it  would 
receive  little,  if  any,  return  upon  the  value  of  its  -investment  in  Its  said  busi- 
ness, and  would  certainly  not  receive  an  adequate  return  upon  tbe  reasonable 
value  of  its  said  property  invested  in  said  business,  and  It  would  thus  be  de- 
prived of  its  property  without  just  compensation  and  without  due  process  of 
law,  contrary  to  the  provisions  of  the  Ck)nstitutlon  of  the  United  States  and  of 
the  state  of  New  York." 

On  behalf  of  the  petitioner,  it  is  claimed  that  the  allegation  that  the 
respondent  would  not  receive  an  adequate  return  upon  the  reasonable 
value  of  its  property  invested  in  the  business  is  a  conclusion  of  law, 
and  that  the  essential  facts  on  which  the  conclusion  rests  are  "(1)  the 
reasonable  value  of  the  property  necessarily  invested  in  the  business; 
(2)  the  cost  of  manufacturing  and  distributing  gas;  (3)  the  amount 
of  gas  sold  and  distributed ;  (4)  the  dividend  percentage  at  the  dol- 
lar rate;  (6)  the  dividend  percentage  at  the  80-cent  rate."  I  am  of 
the  opinion  that  the  criticism  is  well  founded.  It  may  be  that  it  would 
not  be  necessary  to  make  allegations  on  all  of  the  five  points  above 
enumerated,  but  something  more  is  needed  than  the  broad  and  general 
statement  the  defense  contains.  For  aught  that  appears  the  return 
might  be  6  or  8  or  even  a  higher  percentage  of  annual  profit,  but  which 
the  respondent  may  nevertheless  deem  inadequate.  The  ultimate  qucs- 
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tion  for  the  court  to  determine  is  whether  the  act  is  unconstitutional 
in  depriving  the  respondent  of  its  property  without  compensation,  i.  e., 
without  an  adequate  return.  Merely  asserting  that  such  is  the  fact 
is  not  sufficient  in  my  judgment  to  delay  or  suspend  the  operation  of 
the  statute.  To  accomplish  that  effect  the  respondent  should  allege 
facts  sufficient  for  the  court  to  determine  whether  the  legal  inference 
of  inadequacy  of  return  is  well  supported  or  not  As  said  in  Merrill 
on  Mandamus  (section  274)  : 

"The  return  is  construed  most  strongly  against  the  pleader.  •  •  •  The 
court  has  a  right  to  know  what  the  facts  are  that  it  may  judge  whether  the 
legal  inferences  are  well  drawn." 

The  affidavit  of  Robert  A.  Carter,  annexed  to  the  original  answer, 
does  not  help  in  this  respect.  That  affidavit  simply  states  that  if  the 
respondent  "were  compelled  to  supply  gas  at  the  80-cent  rate  it  would 
be  deprived  of  its  property  invested  in  the  business  of  manufacturing 
and  supplying  gas  without  just  compensation  and  without  due  process 
of  law,"  and  refers  to  a  printed  copy  of  a  bill  of  complaint  and  of  an 
affidavit  in  another  action  for  proof  of  the  assertions  so  made.  Such 
exhibits,  so  introduced,  are  not  competent  evidence  in  this  proceeding. 
The  respondent  relies  with  confidence  upon  People  ex  rel.  Mott  v. 
Board  of  Supervisors,  64  N.  Y.  600,  as  a  conclusive  authority  in  its 
favor  on  the  point  under  discussion,  but  an  examination  of  that  case 
shows  it  to  be  very  different  from  the  present  one.  There  the  pay- 
ment of  interest  on  certain  county  bonds  was  sought  to  be  enforced  by 
mandamus.  The  opposing  affidavits  alleged,  among  other  things,  that 
the  bonds  were  issued  for  an  amount  exceeding  $10,000,  the  sum  which 
the  Legislature  provided  for,  that  they  embraced  taxes  unpaid  in  the 
year  1865,  and  that  a  majority  of  the  members  of  the  board  of  super- 
visors did  not  vote  for  the  resolutions  authorizing  the  bonds.  It  is 
manifest  that  such  allegations  in  nowise  partake  of  the  nature  of 
conclusions,  as  does  the  allegation  under  consideration.  Another  case 
relied  upon  (People  ex  rel.  McGovern  v.  Trus.  of  Penn  Yan,  2  App. 
Div.  29,  37  N.  Y.  Supp.  535)  is  equally  distinguishable.  There  it  was 
sought  to  compel  the  respondent  trustees  to  pay  the  claim  of  the  relator 
for  medical  services  rendered,  which  he  claimed  worth  $1,075,  while 
the  respondents  took  the  position  that  $600  was  sufficient.  Whether 
$1,075  or  some  less  amount  was  the  reasonable  value  of  the  services 
was  a  question  of  fact  which  would  have  to  be  decided  on  evidence, 
but,  to  draw  a  parallel  with  the  present  case,  if  the  respondent  should 
reduce  its  averments  to  figures  and  assert  that  the  return  on  its  invest- 
ment would  be  not  more  than  say  10  per  cent,  per  annum  and  allege 
that  such  return  was  inadequate,  I  cannot  see  that  there  would  be  any 
question  of  fact  presented,  but  the  court  would  decide  against  the  re- 
spondent on  its  own  figures.  I  have  read  carefully  the  able  brief 
presented  by  the  counsel  for  the  respondent  and  recognize  that  it  is 
by  no  means  easy  to  distinguish  between  evidentiary  facts  and  issuable 
facts  and  conclusions  of  law.  There  is  no  sharp  line  drawn,  or  pos- 
sible to  be  drawn,  between  the  three  classes  of  allegations.  Indeed, 
the  same  allegation  might,  under  some  circumstances  and  for  some 
purposes,  be  treated  as  a  conclusion  of  law,  which,  under  other  circum- 


Digitized  by 


Google 


Sup.   Ct.)  OULLINAN  V.  FEDEBAL  UNION  SUBETT  CO.  515 

Stances  or  for  other  purposes,  it  might  properly  be  deemed  to  present 
an  issue  of  fact.  I  am  satisfied  in  this  case,  however^  that  in  order 
to  avoid  and  suspend  the  operation  of  a  statute  like  the  present  and  de- 
feat an  application  for  a  peremptory  writ  of  mandamus  the  respondent 
should  be  required  to  be  more  specific  in  its  assertions  and  present  to 
the  court  something  more  clearly  in  the  nature  of  facts  and  not  so 
open  to  the  criticism  of  being  mere  inferences  or  conclusions ;  in  other 
words,  to  show  that  there  is  a  real  issue  of  fact  in  the  case.  I  find 
nothing  else  in  the  amended  answer  that  seems  to  require  discussion. 
Motion  for  a  reargument  denied. 


CULLINAN,  Excise  CJom'r,  v.  FEDERAL  UNION  SURETY  CO. 
(Supreme  C!ourt,  Appellate  Division,  Second  Department    June  8,  1906.) 

1.  Costs— Recoveby  by  Plaintiff— Costs  of  CoirNSEL— Action  on  Liquor 

Dealeb's  Bond. 

An  action  by  the  excise  commisioner  on  a  liquor  dealer's  bond  Is  one 
on  a  contract  obligation,  and  not  to  recover  a  penalty  or  forfeiture,  and 
hence  plaintiff  on  recovery  by  him  is  entitled  to  costs  of  counsel  under 
Code  Civ.  Proc.  §  3228,  subd.  4,  relating  to  costs  in  an  action  to  recover 
a  sum  of  money,  and  not  to  recover  a  penalty  or  forfeiture. 

[Ed.  Note.~For  cases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  |§  26-35 ; 
vol.  29,  Cent.  Dig.  Intoxicating  Liquors,  S  01.] 

2.  Same— Witness— Fees. 

In  an  action  on  a  liquor  dealer's  bond  by  the  excise  commissioner,  plain- 
tiff may  tax  disbursements  for  witnesses  and  fees,  though  the  witnesses 
were  special  excise  agents. 

[Ed.  Note.— For  cases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  §§  725,  730.] 

Action  by  Patrick  W.  CulHnan,  as  state  commissioner  of  excise, 
against  the  Federal  Union  Surety  Company.  Order  affirmed  on 
opinion  of  the  Special  Term. 

The  following  is  the  opinion  of  Smith,  J. : 

In  the  case  of  CulHnan  v.  Bnrkard,  03  App.  Dlv.  31,  86  N.  T.  Supp.  1003, 
in  an  action  upon  a  similar  bond,  the  court  decided  that  the  action  was  upon 
a  contract  obligation,  and  not  one  to  recover  a  penalty  or  forfeiture  impressed 
by  statute.  The  plaintiff  is  therefore  entitled  to  recover  cost  of  the  action 
by  force  of  provision  of  section  3228,  subd.  4,  of  the  Code  of  Civil  Procedure. 
The  affidavit  presented  to  the  clerk  on  presentation  of  .witnesses,  fees,  and  dis- 
bursements  were  sufficient  to  justify  his  taxation  of  such  disbursements. 
I  know  of  no  reason  why  plaintiff  should  not  be  allowed  to  tax  disbursements 
for  witnesses  and  fees  when  the  witnesses  are  special  excise  agents.  See, 
also,  Lyman  ,v.  Young  Men's  Cosmopolitan  Club,  etc.,  38  App.  Div.  220,  56 
N.  Y.  Supp.  712.    Motion  denied,  with  $10  costs. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Chas.  MacKenzie,  for  appellant. 
Herman  J.  Kellogg,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Mr.  Justice  Wilmot  M.  Smith  at  Special  Term. 
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In  re  TROY  PRESS  00. 
(Supreme  Court,  Appellate  Division,  Third  Department    September  13,  190&) 

1.  Taxation— NoncKfl  of  Tax  Sai.bs— Redei£PTIon— STATUTEa— Iupuzd  Ri- 

FEAi/— Repeal  of  Special  bt  Oenesal  Act. 

Second  Class  Cities  Law,  Laws  1898,  p.  376,  e.  182,  S  29,  as  amend- 
ed by  Laws  1903,  p.  435,  c  182,  requiring  the  council  to  designate  news- 
papers published  In  the  city  to  be  the  official  papers  thereof,  and  Laws 
1899,  p  1288,  c.  581,  S  29,  amending  the  l^aw  by  adding  thereto  section 
313,  providing  for  the  publication  of  notices  of  tax  sales  and  of  the 
redemption  from  such  sales  In  the  official  newspapers  of  the  dty,  being 
enacted  for  the  purpose  of  making  a  uniform  (Charter  for  cities  of  the 
second  class,  impliedly  repeal  Laws  1860,  p.  390,  c.  236,  and  Laws  1892. 
p.  1041,  c.  512,  relating  to  the  publication  of  such  notices  in  a  designated 
city  of  the  second  class. 

2.  Saice. 

General  Tax  Law,  Laws  1896,  p.  795.  c  908,  providing  for  the  publica- 
tion of  notices  of  tax  sales  and  of  the  redemption  therefrom  In  news- 
papers designated  for  the  publication  of  the  Session  Laws  being  enacted 
for  the  purpose  of  giving  a  uniform  procedure  throughout  the  state. 
Impliedly  repeals  Laws  1860,  p.  390,  c  236,  and  Laws  1892,  p.  lOil, 
c  512,  relating  to  the  publication  of  such  notices  in  a  designated  city 
and  county,  except  so  far  as  the  same  relates  to  the  sale  of  real  estate  for 
taxes  in  any  city,  since  section  158  of  the  general  tax  law  (page  850) 
provides  that  it  shall  not  affect  laws  relating  to  the  sale  of  real  estate 
for  taxes  in  any  city. 

8.  Same— Sale  of  Land  fob  Nonpayment  of  Taxes— Notices— Publication- 
Statutes. 

Under  the  charter  of  the  city  of  Rensselaer,  Laws  1897,  pp.  360,  402, 
403,  c.  359,  §§  62,  202,  204,  requiring  the  council  to  designate  newspapers 
published  in  the  city  as  official  newspapers,  and  providing  for  the  pub- 
lication in  the  official  newspapers  of  notices  of  tax  sales  and  of  redemp- 
tion therefrom,  notices  of  tax  sales  of  land  in  the  city  must  be  published 
in  the  official  newspaper. 

4.  Same. 

Since  Laws  1897,  pp.  360,  402,  403,  c  359,  §§  62,  202,  204,  requiring  the 
council  to  designate  newspapers  published  in  the  city  as  official  news- 
papers, and  providing  for  the  publication  in  such  newspapers  of  notices 
of  tax  sales  and  of  redemption  therefrom  provides  for  the  publication  of 
notices  of  sale  and  redemption  of  lands  for  city  taxes  only,  the  notices 
for  sale  for  state  and  county  taxes  and  for  redemption  therefrom  are 
governed  by  the  general  tax  law.  Laws  1896,  p.  795,  c  908w 

6.  Statutes— Repeal— CoNSTBUCTiON. 

Where  the  construction  of  a  general  statute  clearly  implies  the  repeal 
Of  special  statutes,  the  special  statutes  will  be  deemed  repealed,  though 
confusion  by  reason  of  acts  done  under  the  special  statutes  subsequent 
to  the  enactment  of  the  general  statute  will  arise. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44,  Cent  Dig.  Statutes, 
SS  235-237.] 

Chester,  J.  dissenting. 

Appeal  from  Special  Term,  Rensselaer  County. 

Application  by  the  Troy  Press  Company  for  a  writ  of  mandamus 
to  compel  Elias  P.  Mann  as  county  treasurer  of  Rensselaer  county  to 
deliver  to  relator  orders  for  the  publication  in  the  Troy  Daily  Press 
of  certain  notices.  From  an  order  denying  the  motion  for  a  peremptory 
writ,  the  relator  appeals.    Reversed. 
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The  relator  la  a  domestic  corporation  publishing  the  Troy  Daily  Press 
in  the  city  of  Troy  in  Rensselaer  comity.  The  respondent  is  the  treasurer 
of  said  county.  Upon  Jnne  S,  1906,  the  respondent,  as  treasurer,  gave  to  two 
newspapers,  the  Troy  Daily  Times  and  the  Troy  Evening  Standard,  with 
orders  for  publication,  a  notice  of  sale  to  be  held  July  1,  1905,  for  state  and 
county  ta^es  of  1903.  On  November  21,  1904,  the  respondent  gave  to  said 
two  newspapers  for  publication  notice  of  redemption  of  lots  sold  July  81, 
1903,  for  unpaid  taxes  of  1901.  Upon  November  11,  1905,  respondent  gave  to 
said  two  newspapers  for  publication  notice  of  redemption  of  lots  sold  July 
30,  1004,  for  unpaid  taxes  of  1902.  The  relator  demanded,  prior  to  each 
publication,  that  the  said  notices  be  given  to  it  for  publication  claiming  to 
be  entitled  under  the  law  to  the  right  to  publish  the  same  and  to  compensa- 
tion therefor.  Although  the  respondent  refused  to  girve  to  the  relator  the 
order  for  the  publication  of  these  several  notices  the  notices  were  in  fact 
duly  and  regularly  published  by  the  relator.  For  the  publication  of  these 
notices  the  relator  is  unable  to  procure  compensation  without  producing  be- 
fore the  board  of  supervisors  of  the  county  the  order  of  the  respondent  for 
the  publication  of  the  same.  The  object  of  this  proceeding  is  to  compel  the 
county  treasurer  to  give  such  orders  nunc  pro  tunc  that  they  may  be  sub- 
mitted to  the  board  of  supervisors  upon  relator's  claim  for  compensation  for 
the  publishing  of  the  said  notices.  There  is  no  dispute  as  to  the  facts  in 
the  case.  The  sole  Question  is  whether,  under  the  law,  the  relator  was  one 
of  the  newspapers  in  which  the  respondent  was  required  to  cause  the  publica- 
tion of  such  notices  at  the  respective  dates  at  which  they  were  published. 

Argued  before  SMITH,  CHESTER,  KELLOGG,  and  COCH- 
RANE, JJ. 

William  J.  Roche,  for  appellant 
Lewis  E.  Griffith,  for  respondent. 

SMITH,  J.  No  question  is  made  by  the  respondent  as  to  the  form 
of  the  remedy  sought.  The  sole  question  argued  is  as  to  the  right 
of  the  relator,  under  the  statute,  to  the  publication  of  these  notices. 

The  county  of  Rensselaer  contains  the  dty  of  Troy,  which  is  a  city 
of  the  second  class,  the  city  of  Rensselaer,  a  smaller  city  not  of  the 
second  class,  and  14  towns.  The  Troy  Times  and  the  Evening  Stand- 
ard, the  papers  to  which  these  notices  were  given  by  the  respondent 
for  publication  were  duly  appointed  as  county  newspapers  pursuant 
to  chapter  612,  p.  1041,  of  the  Laws  of  1892.  By  chapter  236,  p.  390, 
of  the  Laws  of  1860  the  county  treasurer  was  required  to  publish  these 
notices  in  two  of  the  public  newspapers  in  the  city  of  Troy  having  the 
largest  circulation.  One  or  two  minor  amendments  to  that  act  were 
passed  which  required  publication  in  one  or  two  newspapers  outside 
of  said  city  of  Troy.  Chapter  512,  p.  1041,  of  the  Laws  of  1892  au- 
thorizes the  board  of  supervisors  to  designate  as  "county  newspapers" 
two  daily  newspapers  of  opposite  politics  published  in  the  city  of  Troy 
and  also  two  weekly  newspapers  having  the  largest  circulation  therein 
and  one  weekly  newspaper  published  in  the  town  of  Hoosick  and  one 
weekly  newspaper  published  in  the  town  of  Greenbush,  and  further 
provided  that  after  such  meeting  "every  advertisement  chargeable  to 
said  county,  except  the  Session  Laws,  shall  be  advertised  in  the  county 
newspapers  which  shall  be  such  at  its  first  insertion,  and  not  other- 
wise." If  these  statutes  were  in  force  as  to  the  notices  directed  to  be 
published  by  the  county  treasurer  in  1904  and  1905  the  action  of  the 
county  treasurer  was  authorized  and  this  mandamus  was  properly 
denied. 
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The  relator's  contention,  however,  is  that  these  statutes  were  not  in 
force;  that  they  had  been  impliedly  repealed  as  to  the  notices  relative 
to  the  city  of  Troy  by  chapter  183,  p.  371  of  the  Laws  of  1898,  as 
amended  by  chapter  581,  p.  1268  of  the  Laws  of  1899.  This  law  of 
1898  is  known  as  the  "Second  Class  Cities  Law."  It  is  further  claimed 
that  as  to  the  rest  of  the  county  they  have  been  impliedly  re*pealed  by 
chapter  908,  p.  795  of  the  Laws  of  1896,  which  is  the  general  tax 
law. 

First  as  to  the  city  of  Troy :  Section  29  of  the  second  class  cities 
law  as  amended  by  chapter  182,  p.  435,  of  the  Laws  of  1903,  pro- 
vides that  at  the  first  meeting  of  the  common  council  after  the  election 
of  Its  members  it  shall  designate  two  daily  newspapers  published  in 
the  city  to  be  the  official  newspapers  of  the  city.  It  is  conceded  that 
pursuant  to  this  statute  the  Troy  Daily  Press  was  at  the  time  of  the 
publication  of  these  notices  one  of  the  official  newspapers  of  the  city 
duly  designated  pursuant  to  the  statute.  By  section  313  of  that  act 
(Laws  1899,  p.  1288,  c.  581),  it  was  provided: 

"In  all  cases  where  county  and  state  taxes  which  have  been  levied  upon 
real  estate  in  any  city  shall  remain  unpaid  after  the  time  when  the  samo 
should  haVe  been  paid,  notice  of  the  sale  of  land  situate  in  the  city  for 
such  unpaid  taxes  shall  be  published  in  the  official  newspapers  of  the 
city.    ♦    ♦    ♦" 

In  the  same  section  it  is  provided  that  notices  of  the  redemption 
from  such  sales  shall  be  published  in  the  official  newspapers  of  the 
city.  It  is  apparent  that  if  this  statute  in  these  particulars  applies  to 
the  city  of  Troy,  it  repeals  by  implication  the  Laws  of  1860  and  1892 
as  far  as  they  direct  publication  of  such  notices  in  two  county  papers  to 
be  designated  by  the  board  of  supervisors.  That  these  provisions  of  the 
statues  do  apply  to  the  city  of  Troy  seems  to  me  unquestionable  That 
the  city  of  Troy  has  the  requisite  population  to  bring  it  within  the 
cities  of  the  second  class  as  provided  by  the  statute  is  conceded.  The 
object  of  this  statute  was  to  make  a  uniform  charter  for  such  cities 
and  there  is  no  apparent  reason  why  the  notices  of  tax  sales  or  of  re- 
demptions from  tax  sales  should  not  be  governed  by  this  general  uni- 
form plan  as  well  as  any  other  provision  for  the  government  of 
city  affairs.  It  is  probably  true  that  the  former  statutes  quoted  made 
a  complete  system  of  special  laws  for  the  collection  of  taxes,  the  pub- 
lishing of  notices  of  tax  sales,  and  the  publishing  of  the  notices  of  the 
right  to  redeem  therefrom.  Recognizing  the  rule  that  special  statutes 
are  not  to  be  deemed  to  be  repealed  by  implication  by  general  statutes 
unless  intention  to  repeal  the  same  be  found  by  clear  intendment,  the 
general  purpose  of  this  statute  granting  a  uniform  charter  to  cities 
of  the  second  class  iS  prima  facie  evidence  of  such  intendment  and 
is  conclusive  evidence  thereof  unless  there  be  something  in  the  situa- 
tion which  renders  the  proceeding  directed  by  the  special  statute  to 
be  peculiarly  applicable  to  the  city  of  Troy.  There  is  no  reason  sup:- 
gested  why  the  system  called  for  by  the  general  statute  is  not  just  as 
effective  for  the  city  of  Troy  as  for  other  cities  of  the  second  class, 
nor  why  it  is  not  equally  effective  and  adaptable  as  were"  the  special 
statutes  governing  the  same  which  were  in  existence  at  the  time  of  the 
passage  of  the  act.     Second:    As  to  the  notice  of  tax  sales  and  re- 
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demption  therefrom  as  to  the  rest  of  the  county  the  relator  contends 
that  the  special  acts  are  repealed  by  chapter  908,  p.  795  of  the  Laws  of 
1896  known  as  the  "General  Tax  Law."  Without  reciting  the  full 
text  of  the  provisions  of  that  law  applicable  to  the  case  at  bar  it  may 
be  said  generally  that  it  is  provided  by  that  tax  law  that  the  county  treas- 
urer shall  cause  to  be  published  a  notice  of  sale  for  unpaid  taxes  for  six 
weeks  "in  two  newspapers  designated  by  law  for  the  publication  of  the 
Session  Laws."  By  section  157,  "the  provisions  of  article  6  of  this  act, 
entitled  'sales  by  comptroller  for  unpaid  taxes  and  redemption  of  lands' 
shall,  in  so  far  as  it  is  not  otherwise  herein  provided,  govern  and  con- 
trol the  action  of  the  county  treasurer,  who  shall  perform  the  duties 
therein  devolved  upon  the  comptroller  and  the  same  rights  and  reme- 
dies shall  be  deemed  to  exist  under  the  provisions  of  this  article  as  are 
provided  for  in  said  article  6."  Article  7  contains  no  specific  provi- 
sions for  publication  of  redemption  notices,  therefore,  under  section 
167  above  stated  the  provisions  of  article  6  must  control  as  to  the 
publication  of  redemption  notices.  In  that  article,  in  section  130,  it 
is  provided  that  the  comptroller  shall  publish  notices  of  the  right  to 
redeem  "in  the  newspapers  designated  by  the  board  of  supervisors  of 
the  county  in  which  such  lands  are  situated,  to  publish  the  Session 
Laws."  It  is  conceded  that  the  relator  is  one  of  the  newspapers  duly 
designated  to  publish  Session  Laws  in  the  county  of  Rensselaer. 
Therefore,  if  this  general  tax  law  controls  the  publication  of  these 
notices,  the  respondent  wrongfully  refused  to  give  to  the  relator  an 
order  for  the  publication  thereof.  The  respondent  admitting  this 
proposition  nevertheless  cohtends  that^the  tax  law  is  a  general  law, 
and  does  not  repeal  the  special  laws  determining  the  system  for  the 
collection  of  taxes  in  the  county  of  Rensselaer.  The  same  answer 
seems  to  me  applicable  as  to  the  proposition  that  this  special  law  was 
not  repealed  as  to  the  city  of  Troy  by  the  statute  creating  a  charter  for 
the  cities  of  the  second  class.  The  object  of  these  general  statutes 
in  this  revision  was  not  to  supply  a  procedure  for  some  counties  which 
had  no  proceilure  provided  by  special  laws  but  to  make  general  laws 
which  would  give  a  uniform  procedure  in  different  parts  of  the  state. 
That  object  cannot  be  too  jealously  adhered  to  in  cases  where  the  sur- 
rounding conditions  do  not  make  necessary  the  retention  of  a  special 
law.  That  these  general  laws  repeal  special  statutes  governing  special 
localities,  though  not  specially  enumerated  in  the  repealing  act  connect- 
ed therewith,  seems  to  be  determined  in  the  case  of  People  ex  rel.  Catho- 
lic Union  of  City  of  Albany  v.  Sayles,  32  App.  Div.  203,  63  N.  Y. 
Supp.  66,  affirmed  on  opinion  below  in  157  N.  Y.  677,  61  N.  E.  1092. 
It  is  further  declared  in  the  Matter  of  Huntington's  Estate,  168  N. 
Y.  399,  61  N.  E.  643  and  again  in  Pratt  Institute  v.  City  of  New  York, 
183  N.  Y.  161,  76  N.  E.  1119.  In  the  last  case  cited  the  learned  judge, 
writing  the  opinion  of  the  court,  speaking  of  the  tax  law  says : 

"It  Is  a  codifying  act,  designed  to  reduce  all  statutes  relating  to  taxation 
into  a  complete  and  harmonious  system.  A  codifying  act  is  presumed  to 
exhaust  the  subject  to  which  it  relates,  unless  a  diderent  intention  appears 
on  the  face  of  the  statute,  or  is  an  Irresistible  inference  from  special  cir- 
cumstances. The  new  enactment  is  substituted  in  place  of  all  statutes 
previously  existing  and  becomes  the  sole  rule  of  action." 
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In  the  Pratt  Case  in  the  Appellate  Division  reported  in  99  App. 
Div.  526,  91  N.  Y.  Supp.  136,  the  court  referring  to  the  Huntington 
Case  says: 

"Although  the  question  in  that  case  arose  upon  a  transfer  tax,  yet  the 
Court,  in  reaching  Its  Judgment,  held  that  the  Tax  Law  is  such  a  revision  and 
substitute  for  all  former  exemption  statutes,  general  and  special,  as  to  super- 
sede and  repeal  them  by  Implication." 

In  the  Huntington  Case  at  page  408  of  168  N,  Y.,  page  646  of  61 
N.  E.,  the  court  said : 

"If  these  views  are  correct,  it  was  not  necessary  to  search  out  the  many 
private  statutes  conferring  exemptions  and  to  enumerate  them  in  the  sched- 
ule of  the  repealed  statutes.  In  the  construction  of  a  statute  of  so  much 
moment,  enacted  as  the  result  of  long  experience,  much  discussion  and  great 
consideration,^  the  rule  that  effect  must  be  given  to  the  intent  of  the  li^is- 
lature,  if  the  language  of  the  enactment  will  permit,  is  of  commanding  force.'* 

In  the  cases  cited  the  special  statutes  which  were  deemed  repealed 
by  implication  by  the  general  tax  law  were  statutes  prescribing  certain 
exemptions.  It  is  claimed  that  the  statute  here  claimed  to  be  repealed 
by  implication  is  not  a  statute  prescribing  exemptions  but  one  pre- 
scribing a  mode  of  procedure  and  therefore  that  the  cases  cited  are 
no  authority  for  the  proposition  that  the  special  statutes  which  were 
in  force  before  the  passage  of  these  acts  have  been  repealed  by  im- 
plication. Where,  however,  a  uniformity  is  sought  and  there  is  no 
apparent  reason  why  a  uniform  procedure  is  not  feasible  in  the  city 
of  Troy  the  argument  would  seem  to  me  to  be  stronger  for  the  fol- 
lowing of  the  general  statute  and  the  holding  of  the  repeal  of  the 
special  statute  by  implication.  Special  reasons  could  more  easily  be 
found  for  special  exemptions  in  special  localities  than  for  special  pro- 
cedure in  those  localities.  If  the  special  statutes  governing  procedure 
were  allowed  to  be  deemed  in  force  the  general  act  would  fail  of  its 
purpose  to  accomplish  a  uniform  procedure. 

By  section  168  of  the  tax  law,  however,  article  7,  which  provides 
for  the  sale  of  lands  for  the  nonpayment  of  taxes  and  for  the  publi- 
cation of  the  notice  thereof,  does  not  repeal  any  statute  providing  for 
the  sale  of  real  estate  for  taxes  in  any  city.  The  general  tax  law,  being 
limited  thus  to  the  notices  for  the  sale  and  redemption  of  lands  out- 
side of  the  city,  can  hardly  work  by  implication  a  repeal  of  these 
special  laws  as  to  the  sale  and  redemption,  and  publication  of  notices 
thereof,  in  a  city.  As  to  the  land,  therefore,  in  the  city  of  Troy,  the 
special  statutes  governing  the  publication  of  notices  of  tax  sales  and 
redemption  from  such  sales  were  not  repealed  by  the  general  tax 
law.  In  1897  the  city  of  Rensselaer  was  created  by  chapter  359,  p. 
323  of  the  laws  of  that  year.  By  sections  202  and  204  provision  is  made 
for  the  publication  of  notices  of  tax  sales  and  notices  of  redemption 
from  such  sales  in  the  official  newspaper  of  such  city.  By  section  62 
it  is  prescribed  that  the  common  council  shall  at  its  first  meeting  in  each 
official  year  designate  one  or  more  papers,  not  more  than  two,  pub- 
lished in  said  city  as  official  newspapers  thereof.  Notices  of  tax 
sales  of  land  in  the  city  of  Rensselaer,  therefore,  must  be  published  in 
the  official  newspaper  as  prescribed  in  the  act  creating  the  city.  The 
relator  is  not  a  newspaper  published  in  the  city  of  Rensselaer  and 


Digitized  by 


Google 


Sup.   Ct.)  SMITH   V.  DAVID   STEVENSON   BREWING   CO.  521 

therefore,  under  chapter  359,  p.  323  of  the  Laws  of  1897,  is  not  en- 
titled to  the  publication  of  notices  of  tax  sales  therein. 

But  this  act  provides  for  the  publication  of  notices  of  sale  and  re- 
demption of  lands  for  city  taxes  only.  As  to  the  notices  for  sale  for 
state  and  county  taxes  and  for  redemption  therefrom  the  general  tax 
law  will  still  govern. 

The  argument  is  made  that  under  these  notices  and  under  the  special 
statutes  lands  have  been  sold  and  the  granting  of  this  application  would 
disturb  many  tax  titles  and  bring  confusion  in  the  administration  of 
the  tax  law  in  the  county  of  Rensselaer.  The  sale  made  under  the 
special  law  was  of  an  interest  different  from  that  required  to  be  made 
under  the  general  statute.  This  argument  is  not  without  force  in  the 
construction  of  these  statutes  and  were  the  question  a  doubtful  one 
should  have  weight  with  the  court  in  resolving  that  doubt.  Where, 
however,  the  construction  of  the  statute  seems  clear  and  to  hold  in 
force  these  special  statutes  would  require  not  only  a  disregard  of 
governing  principles  of  construction  of  these  statutes  established  by 
the  authorities  in  the  state  but  a  disregard  of  the  ultimate  governing 
purpose  in  the  enactment  of  these  general  statutes  it  is  better  that 
the  general  rule  be  established  even  at  the  expense  of  some  confusion 
by  reason  of  sales  heretofore  had  under  statutes  which  have  been 
repealed. 

The  order  should  be  reversed  and  the  mandamus  issue  as  to  notice 
of  lands  to  be  sold  for  taxes  or  to  be  redeemed,  which  are  situated 
in  the  county  of  Rensselaer  except  for  city  taxes  within  said  city  of 
Rensselaer.    All  concur  except  CHESTER,  J.,  who  dissents. 


(50  Misc.  Bq;>.  396.) 

SMITH  V.  DAVID  STEVENSON  BREWING  CO.  et  al. 

(Supreme  CJourt,  Special  Term,  New  Tork  Ck)unty.    May,  3906.) 

1.  ExBOUTORS— Fraudulent  Conveyance  of  Assets— Action  to  Set  Aside. 
An  executor  and  testamentary  trustee  may  sue  In  bis  representative 
capacity  to  set  aside  a  conveyance  made  by  him  and  bis  coexecutors  and 
co-trustees  as  procured  by  fraud,  thougb  be  was  a  party  to  tbe  fraudulent 
transaction. 

2   Same— Parties. 

Where  an  executor  and  testamentary  trustee  sues  to  set  aside  con- 
veyance made  by  him  as  induced  by  fraud,  he  may  also  join  himself  as 
plaintiff  in  bis  individual  capacity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent.  Dig.  Executors  and 
Administrators,  §  1782.] 

Action  by  James  D.  Smith  against  the  David  Stevenson  Brewing 
•Company  and  others.    Demurrer  to  complaint  overruled. 

Gifford,  Hobbs,  Haskell  &  Beard,  for  plaintiff. 
George  F.  Martens,  for  defendants  Ward  and  others. 
Appell  &  Taylor,  for  defendants  Robertson  and  others. 
Thos  J.  Carroll,  for  defendants  David   Stevenson  Brewing  Com- 
pany and  others. 
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BLANCHARD,  J.  This  is  an  action  brought  by  the  plaintiff,  in- 
dividually and  as  executor  and  trustee  under  the  will  of  David  Steven- 
son, against  the  defendants,  including  one  McClenahan  individually 
and  as  coexecutor  and  co-trustee  under  said  will,  to  set  aside  a  convey- 
ance made  by  said  coexecutors  and  co-trustees  to  the  defendant  cor- 
poration, or,  in  the  alternative,  to  decree  that  all  of  the  stock  of  said 
corporation  is  the  property  of  said  coexecutors  and  co-trustees,  and  also 
to  adjudge  whether  certain  shares  of  said  stock  now  held^  by  the 
plaintiff,  individually,  are  the  individual  property  of  the  plaintiff  or 
are  rightfully  the  property  of  said  coexecutors  and  co-trustees. 

The  defendant  McClenahan  and  several  of  the  other  defendants  have 
demurred  on  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor  of  the  plaintiff  individual- 
ly, or  as  executor  and  trustee,  and  also  on  the  ground  that  the  com- 
plaint improperly  joins  causes  of  action  in  favor  of  the  plaintiff  indi- 
vidually and  as  executor  and  trustee.  The  complaint  states  that,  15 
months  after  the  death  of  the  testator,  the  defendant  McClenahan 
fraudulently  induced  the  plaintiff  and  the  third  coexecutor,  now  de- 
ceased, to  convey  to  an  irresponsible  party  named  Robertson  a  brewer}- 
which  composed  part  of  the  testator's  estate ;  that  said  Robertson  paid 
no  cash  consideration  for  the  property,  but  gave  a  purchase-money 
mortgage  on  certain  parts  of  the  brewery  property  and  immediately 
thereafter  conveyed  said  brewery,  without  consideration,  to  the  de- 
fendant company  in  order  that  said  McClenahan  "might  acquire  the 
ownership  thereof  through  the  ownership  of  the  stock  of  said  cor- 
poration, and  pay  the  estate  and  heirs"  by  said  mortgage,  and  pay 
said  mortgage  by  the  income  from  their  own  property ;  that  said  com- 
pany did  not  assume  said  mortgage,  but  issued  all  of  its  capital  stock, 
without  consideration,  to  McClenahan  and  certain  other  defendants; 
that  McClenahan  controlled  a  majority  of  said  stock  and  is  president 
and  treasurer  of  said  company,  and  finally,  that,  until  a  recent  date, 
the  plaintiff  was  ignorant  of  these  fraudulent  acts  of  the  defendant 
McClenahan.  The  facts  above  stated,  as  the  defendant  apparently 
conceded  upon  the  argument,  set  forth  sufficiently  a  cause  of  action. 

It  is  contended,  however,  that  since  the  plaintiff  was  a  party  to 
the  conveyance  now  complained  of  as  fraudulent,  he  has  no  standing 
in  court.  By  the  well-settled  rule  in  New  York,  it  is  no  defense  to  an 
action  brought  by  an  executor  and  trustee,  as  such,  to  recover  assets 
of  the  estate  in  the  possession  of  the  defendant;  that  the  plaintiff  in 
his  individual  capacity  acted  in  collusion  with  the  defendant  in  de- 
spoiling the  estate.  Wetmore  v.  Porter,  92  N.  Y.  76 ;  Zimmerman  v. 
Kinkle,  108  N.  Y.  282,  15  N.  E.  407.  The  defendants  have  attempted 
to  distinguish  the  cases  above  cited  on  the  ground  that  there  the  legal 
title  to  the  assets  of  the  estate  was  never  taken  from  the  estate,  while* 
here  the  legal  title  to  the  brewer}^  has  been  conveyed  to  the  defendant 
company.  An  examination  of  these  cases  shows,  however,  that  they 
are  similar  to  the  present  case.  There,  as  here,  such  a  transfer  of  title 
had  been  made  as  would  have  given  a  bona  fide  purchaser  for  value 
of  the  property  legal  title,  free  and  clear  of  all  equities  in  favor  of  the 
estate,  but  which  transfer  having,  in  fact,  been  made  to  one  who  is 
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not  a  bona  fide  purchaser  for  value,  gave  title  to  the  latter,  subject  to 
equities  in  favor  of  the  estate,  which  were  enforcible  by  the  executor 
or  trustee.  The  plaintiff,  as  executor  and  trustee  of  the  will  of  the 
testator,  was,  therefore,  entitled  to  bring  action  in  the  present  case. 
Being  properly  before  the  court  in  his  representative  capacity,  by 
virtue  of  his  prayer  for  the  restoration  of  the  assets  of  the  estate,  it 
seems  that  he  may  also  join  himself  as  plaintiff  in  his  individual  capa- 
city, so  far  as  is  required  by  his  prayer  for  the  determination  of  his 
individual  rights  to  the  shares  of  the  defendant's  company.  Accord- 
ingly the  demurrers  are  overruled. 
Demurrers  overruled. 


(50  Misc.  Rep.  3G2.) 

MULL  v.  MULL  et  al. 

(Supreme  Court,  Special  Term,  Columbia  County.    December,  1905.) 

Wills— CoNSTBuonoN— Estate  Devised. 

Testator  gave  the  residue  of  his  estate  to  his  son,  his  heirs  and  assigns, 
except  that.  In  the  event  of  the  son's  death  without  heirs  by  his  then  wife, 
she  should  have  the  use  of  the  property  devised  to  the  son  during  her  life 
or  while  she  remained  his  widow,  and,  on  her  decease  or  remarriage,  then 
the  property  was  to  go  to  the  children  of  his  daughter  and  another  son, 
share  and  share  alike.  Held  to  constitute  an  absolute  devise  to  the  first- 
named  son. 

Action  by  Anna  J.  Mull  against  Frank  Mull  and  others  for  parti- 
tion.    Demurrer  to  complaint  sustained. 

Collier,  Collier  &  Browning  (John  Cadman,  of  counsel),  for  plaintiff. 
Mead  &  Hatt    (George  J.  Hatt,  2d,  of  counsel),  for  defendants 
Edson  W.  Masten  and  others. 

COCHRANE,  J.  This  is  an  action  to  partition  real  estate  in  the 
town  of  Schodack,  Rensselaer  county,  N.  Y.  The  property  in  question 
was  owned  by  Cornelius  I.  Schermerhorn  at  the  time  of  his  death,  which 
occurred  in  1863^.  He  left  a  will  which  was  duly  admitted  to  probate 
and  by  the  residuary  clause  of  which  he  devised  said  property.  Such 
residuary  clause  is  the  only  portion  of  the  will  which  need  be  con- 
sidered, and  is  as  follows: 

"All  the  rest  and  residue  of  my  property,  real  and  personal,  I  give  and 
devise  and  bequeath  to  my  son,  John,  his  heirs  and  assigns,  except  that  in  the 
event  of  his  death  without  heirs  by  his  present  wife,  then  she,  the  present  wife 
of  said  John,  shall  have  the  use  of  the  property  hereby  devised  to  John,  during 
her  life  or  so  long  as  she  remains  his  widow,  and  on  her  decease  or  remarriage, 
then  said  property  hereby  devised  to  John,  to  go  to  the  children  of  my 
daughter,  Alida,  and  my  son,  Isaac,  share  and  share  alike.'* 

At  the  time  of  the  testator's  death,  his  said  son,  John,  and  also 
John's  wife,  were  about  33  years  of  age.  The  wife  of  John  died  in 
1884.  He  died  in  1902.  They  never  had  any  children.  The  defend- 
ants, who  demur,  acquired  during  the  lifetime  of  John  his  interest  in 
the  property  in  question,  and  claim  the  same  under  the  residuary 
clause  of  the  will  above  set  forth,  invoking  the  well-established  gen- 
eral rule  that,  where  real  estate  is  devised  in  terms  denoting  an  in- 
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tention  that  the  devisee  shall  take  a  fee  on  the  death  of  the  testator 
followed  by  a  devise  over  in  case  of  the  death  of  such  devisee  without 
issue,  reference  is  made  to  the  death  of  the  primary  devise  without 
issue  in  the  lifetime  of  the  testator,  and  that  such  primary  devisee- 
surviving  the  testator  takes  an  absolute  estate  in  fee  simple.  This  rule, 
together  with  its  limitations,  qualifications,  and  exceptions,  is  stated  in 
Becker  v.  Becker,  22  App.  Div.  234,  47  N,  Y.  Supp.  866,  and  in  the 
cases  there  cited  and  also  in  many  other  cases.  The  plaintiff  and  some 
of  the  defendants  are  children  of  the  testator's  daughter,  Alida,  referred 
to  in  the  said  residuary  clause,  and  claim  that  the  context  and  language 
of  the  will  evince  that  this  case  constitutes  an  exception  to  the  gen- 
eral rule  above  mentioned,  and  that,  although  John  survived  the 
testator,  yet,  as  he  died  without  heirs,  the  property  descends  to  the 
children  of  the  testator's  said  daughter,  Alida,  under  such  residuary 
clause;  the  testator's  son,  Isaac,  mentioned  therein,  not  having  any 
living  descendants. 

The  question  thus  raised  as  to  the  application  to  individual  cases  of 
the  general  rule  of  construction  above  enunciated  is  one  which  has 
frequently  troubled  the  court  and  provoked  endless  discussion;  but 
as  I  construe  this  will  such  question  is  not  necessarily  involved  in  the 
present  action.  My  theory  of  the  construction  of  this  will  differs 
from  that  advanced  by  either  party.  Before  stating  such  theory  it 
may  be  well  to  observe  that  there  is  a  serious  objection  to  construing 
the  will  as  desired  by  plaintiff.  Such  construction  in  the  event  that 
John  had  survived  his  wife  without  children,  remarried,  and  then  had 
children,  would  exclude  such  children  from  all  possible  participation 
in  the  property  in  question.  It  does  not  militate  against  the  force  of 
this  argument  that  as  a  matter  of  fact  John  had  not  remarried.  We 
must  consider  the  will  from  the  standpoint  of  the  testator  when  he 
executed  the  same,  more  than  40  years  ago,  and  it  must  receive  the  same 
construction  as  if  there  were  children  of  a  subsequent  marriage,  present 
in  court  interposing  this  demurrer.  There  must  be  some  imperfec- 
tion in  any  reasoning  process  which  accomplishes  such  a  result,  un- 
less that  was  clearly  the  testator's  intention.  That  such  was  not  his 
intention  is  evidenced  by  the  fact  that,  had  there  been  a  remarriage 
and  children  of  both  marriages,  John  would  unquestionably  have  taken 
an  absolute  and  indefeasible  estate  of  inheritance,  and  neither  the 
children  of  the  first  or  second  marriage  would  by  the  terms  of  the 
will  be  excluded  from  participation  in  the  property.  And  that  the 
testator  had  in  mind  the  possibility  of  a  second  marriage  by  John  is 
indicated  by  the  fact  that  not  once  merely,  but  twice,  in  the  said 
residuary  clause,  he  speaks  of  John's  "present  wife." 

I  think  there  was  an  absolute  devise  to  John,  except  only  in  the 
event  of  his  death  without  children  before  the  death  of  his  "present 
wife;"  but  not  expecting  the  event  of  such  wife's  death  without 
children  before  his  death.  The  primary  rule  of  construction  is  to 
ascertain  and  effectuate,  if  possible,  the  intent  of  the  testator.  Certain- 
ly the  testator's  purpose  was  not  to  protect  John  against  his  own  im- 
providence, because  unquestionably  in  the  event  of  children  by  "his 
present  wife"  he  would  have  taken  an  absolute  and  indefeasible  title. 
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T^he  purpose  of  the  exception  in  the  residuary  clause  was  to  make  pro- 
vision for  John's  "present  wife"  in  the  event  that  she  survived  him 
without  children.  If  she  had  children,  they,  of  course,  would  natural- 
ly receive  the  property  as  the  heirs  of  John.  But,  if  she  survived  John 
without  children,  she  would  be  practically  unprotected,  and  it  was 
for  her  benefit  in  such  an  event  that  the  provision  in  question  was^made. 
The  testator  was  providing  for  the  wife's  survivorship  of  John,  and. 
not  in  this  particular  clause  for  John's  survivorship  of  his  wife.  That 
was  already  provided  for  by  the  absolute  devise  to  him  wherein  he 
used  words  of  inheritance,  viz.,  "his  heirs  and  assigns";  the  only 
limitation  thereto  being  a  provision  for  John's  wife,  whom  he  knew 
and  evidently  held  in  high  esteem,  and  such  provision  being  intended 
for  her  benefit  in  case  she  survived  John  childless.  It  is  a  well-recog- 
tiized  rule  that  "an  absolute  gift  is  not  cut  down  or  limited  by  sub- 
sequent language  used  unless  the  intent  to  do  so  appears  in  as  clear 
and  unmistakable  language  as  that  which  expresses  the  absolute  gift." 
Mee  V.  Gordon,  104  App.  Div.  520,  93  N.  Y.  Supp.  676 ;  Banzer  v. 
Banzer,  156  N.  Y.  429,  51  N.  E.  291 ;  Goodwin  v.  Coddington,  154 
N.  Y.  283,  48  N.  E.  729 ;  Benson  v.  Corbin,  145  N.  Y.  351,  40  N.  E. 
11;  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388;  Byrnes  v.  Stil- 
well,  103  N.  Y.  453,  9  N.  E.  241,  67  Am.  Rep.  760. 

It  certainly  cannot  be  said  that  the  alleged  limitation  of  the  absolute 
devise  to  John  in  the  event  that  he  survived  his  wife  "appears  in  as 
dear  and  unmistakable  language  as  that  which  expresses  the  absolute 
g-ift"  to  John.  Save  for  the  absolute  devise  to  John  the  will  is  en- 
tirely silent  as  to  whom  the  property  should  go  in  the  event  of  his 
death  without  children,  except  that  it  should  go  to  his  "present  wife" 
during  her  life  or  widowhood  which  could  not  happen  unless  she  sur- 
vived him.  And  it  seems  to  me  that  this  theory  of  construction  finds 
further  confirmation  in  the  subsequent  provision  of  the  residuary  clause 
w^here  the  testator  provides  for  the  gift  over  to  the  children  of  his 
daughter,  Alida,  and  son,  Isaac.  "On  her  [John's  wife]  decease  or 
remarriage  then"  the  property  was  to  go  to  them;  that  is,  at  that 
time,  immediately  on  such  "decease  or  remarriage,"  which  could  happen 
if  the  exception  to  the  absolute  devise  to  John  was  intended  to  apply 
only  in  case  his  wife  survived  him,  but  which  could  not  happen  if 
John  survived  his  wife,  as  is  illustrated  by  the  present  action,  for  the 
plaintiff  will  scarcely  claim  that  this  action  could  have  been  maintained 
during  the  18  years  which  intervened  between  the  death  of  John's 
wife  and  his  own  death.  The  construction  of  the  will  which  seems 
to  me  reasonable  and  proper  as  above  indicated  is  one  which  from  the 
testator's  standpoint  when  he  executed  the  same  could  not  lead  to  a 
liarsh,  illogical,  and  unnatural  result.  It  also  eliminates  from  the  case 
the  vexatious  question  as  to  whether  the  death  of  John  mentioned  in 
the  will  is  to  be  referred  to  a  time  before  or  after  the  death  of  the 
testator,  and  it  seems  to  me  that  it  fully  and  fairly  effectuates  the 
intent  of  the  testator.  For  these  reasons  I  am  constrained  to  sustain 
the  demurrer. 

Demurrer  sustained,  with  costs,  and  with  the  usual  leave  to  plead 
over. 


Digitized  by 


Google 


526  100  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  134  New  York  State  Reporter 

(50  Misc.  Rep.  40G.) 

WHISTEN  V.  KELLOGG  et  aL 

(Supreme  Ck>urt,  Special  Term,  New  York  County.    May,  1906.) 

Mechanics'  Liens— Action  to  Bnfobob— Defendants. 

Under  Code  Civ.  Proc.  §S  484  and  3399.  In  an  action  to  foreclose  a 
mechanic's  lien,  one  liable  on  the  debt  may  be  joined  as  defendant,  though 
his  liability  arises  on  a  guaranty  of  the  performance  of  the  contract 

[Ed.  Note.--For  cases  in  point,  see  vol.  34,  Cent  Dig.  Mechanics'  Liens, 
§  471.] 

Action  by  Stephen  A.  Whisten  against  Ralph  A.  Kellogg  and  others. 
Demurrer  to  complaint  overruled. 

Arrowsmith  &  Dunn,  for  demurrers. 
Grasmuck  &  Ostrander,  opposed. 

GILDERSLEEVE,  J.  The  action  is  to  foreclose  a  mechanic's  lien. 
All  the  defendants  demur  to  the  complaint  on  the  ground  that  **causes 
of  action  have  been  improperly  united,  and  do  not  affect  all  the  parties 
to  the  action,  in  that  the  action  is  brought  against  two  or  more  per- 
sons who  are  not  severally  liable  upon  the  same  instrument,  to  wit, 
against  the  contractor  named  in  the  contract  annexed  to  the  complaint, 
for  breach  of  the  said  contract  and  the  covenants  thereof,  and  against 
the  guarantor  upon  a  separate  instrument,  viz.,  a  guaranty,  also  an- 
nexed to  said  complaint."  The  defendant  Kellogg  is  the  owner  of  the 
property,  the  defendant  Carlier  is  the  contractor  with  whom  the  plain- 
tiff made  the  contract  upon  which  he  sues,  and  the  defendant  Mal- 
colm guarantied  the  performance  by  Carlier  of  his  obligations  under 
said  contract.  The  contract  upon  which  Carlier  is  liable  and  the  guaran- 
ty made  by  Malcolm  are  separate  instruments,  both  of  which  are  annex- 
ed to  the  complaint.  The  general  rule  is  that  causes  of  action  arising  on 
contract  and  affecting  all  the  parties  may  be  joined,  and  that  those 
arising  on  contract,  but  inconsistent  with  each  other,  or  not  affecting 
all  the  parties,  cannot  be  joined,  and  that  the  defect  may  be  reached 
by  demurrer.  Nichols  v.  Drew,  94  N.  Y.  22.  Upon  this  theory'  a 
cause  of  action  against  one  party  on  a  contract  cannot  be  united  with 
a  cause  of  action  against  another  party  on  a  separate  guaranty  of  such 
contract.  Roehr  v.  Liebmann,  9  App.  Div.  247,  41  N.  Y.  Supp.  489 ; 
Barton  v.  Speis,  5  Hun,  60 ;  Harris  v.  Eldridge,  5  Abb.  N.  C.  278. 
The  statutory  provision  establishing  this  principle  is  found  in  section 
484  of  the  Code,  which,  in  specifying  the  different  causes  of  action 
that  may  be  joined  in  the  same  complaint,  provides  that  these  causes 
of  action  must  affect  all  the  parties  to  the  action,  "except  as  otherwise 
prescribed  by  law."  The  complaint  seeks  to  foreclose  the  mechanic's 
lien,  to  sell  the  property  and  to  hold  Carlier  and  Malcolm  liable  for 
any  deficiency  that  may  arise  on  the  sale.  Section  3399  of  the  Code 
provides  that: 

"A  mechanic's  lien  on  real  property  may  be  enforced  against  such  property, 
and  against  a  person  liable  for  the  debt  upon  which  the  lien  is  founded,  by  an 
action,  by  title  lienor,  his  assignee  or  legal  representative,  in  a  court  which  has 
Jurisdiction  in  an  action  founded  on  a  contract  for  a  sum  of  money  equiva- 
lent to  the  amount  of  such  debt" 
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In  the  case  at  bar  Carlier  is  liable  on  his  contract  for  the  debt  upon 
which  the  lien  is  founded,  and  Malcolm  is  liable  on  his  guaranty  for 
the  debt  upon  which  the  lien  is  founded,  while  Kellogg,  as  owner,  is, 
of  course,  affected  by  the  cause  of  action  for  a  foreclosure  of  the  lien. 
Carlier  has  defaulted  on  his  obligations  under  the  contract,  and  Mal- 
colm is  liable  for  the  loss  sustained  by  plaintiff  by  reason  of  such  de- 
fault. The  cause  of  action  set  forth  in  the  complaint,  in  view  of  the 
provisions  of  section  3399  of  the  Code,  affects  both  Carlier  and  Mal- 
colm, because  both  are  liable  for  the  debt  upon  which  the  lien  is 
founded.  If  one  of  these  defendants  pays  the  deficiency,  should  there 
be  any  on  the  sale,  the  other  will  not  have  to  pay  it ;  but,  until  plaintiff 
procures  payment  by  one  or  the  other  he  is  at  liberty  to  pursue  both. 
The  case  of  New  Jersey  Steel  &  I.  Co.  v.  Robinson,  33  Misc.  Rep. 
361,  68  N.  Y.  Supp.  577,  affirmed  without  discussion  of  this  branch  of 
the  case  in  60  App.  Div.  69,  69  N.  Y.  Supp.  728 ;  is  very  much  in  point. 
This  was  an  action  to  foreclose  a  mechanic's  lien  and  a  demurrer  had 
been  interposed.  Mr.  Justice  Lawrence  uses  the  following  language, 
viz.: 

"T  am  of  opinion  that  there  is  but  one  cause  of  action  stated  in  the  com- 
plaint, and  •  •  •  the  fact  that  as  an  incident  to  the  relief  sought  by  the 
action,  to  wit,  the  foreclosure  of  the  mechanic's  liens,  the  plaintiff  has  asked 
also  for  a  personal  Judgment  against  different  parties  supposed  to  be  liable 
to  It  for  the  debt  secured  by  the  mechanic's  lien,  or  different  parts  of  it,  does 
not  convert  what  would  otherwise  have  been  a  single  cause  of  action  into  a 
double  one.  This  proceeding  is  authorized  by  section  3399,  3401,  3402  and 
1627  of  the  Code,  and  if  apart  from  those  sections  the  complaint  would  be 
amendable  to  the  criticism  that  under  the  last  subdivision  of  section  484  of 
the  Code  the  cause  of  action  does  not  affect  all  the  parties  to  the  action,  it 
must  be  remembered  that  that  section  excepts  those  cases  which  are  otherwise 
prescribed  by  law.  If,  therefore,  there  is  any  conflict  between  the  sections  of 
the  Code  relating  to  the  foreclosure  of  mechanics'  liens  and  section  484,  the 
former  must  be  deemed  to  be  excepted  from  the  provisions  of  section  484,  and 
a  demurrer  cannot  be  interposed  to  a  complaint  on  the  ground  that  the  cause 
of  action  does  not  affect  all  the  parties  to  the  action." 

The  demurrers  must  be  overruled,  with  leave  to  answer  on  payment 
of  costs. 

Demurrers  overruled,  with  leave  to  answer  on  payment  of  costs. 


(50  Misc.  Rep.  407.) 

LATZ  V.  BLUMENTHAL  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1906.) 

1.  Abatement— Action  Against  Fibm— Death  of  Pabtneb. 

W«bere  a  summons  in  an  action  against  two  partners  on  a  partnership 
contract  is  served  on  one  of  them,  and  he  dies  before  trial,  the  action, 
under  Code  Civ.  Proc  S  755,  does  not  abate,  as  the  cause  of  action  sur- 
vives against  the  surviving  partner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Abatement  and* 
Revival,  §  325.] 

2.  Same— Substitution  of  Representativb. 

Where  an  action  is  brought  against  two  partners  and  summons  served  on 
one  of  them,  and  he  dies,  plaintiff  need  not  make  his  personal  representa- 
tive a  party,  as  the  surviving  partner  is  primarily  liable,  and  the  repre- 
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sentatiye  would  be  liable  onl^  If  the  surylvlng  partner  should  be  unable  to 
pay  the  debt 

[Ed,  Note.-— For  cases  in  point,  see  i^l.  1,  Cent  Dig.  Abatem«it  and 
Revlyal,  f  §  424,  425.] 

Action  by  Mack  Latz  against  Herman  B.  Blumenthal  and  Solomon 
Blumenthal.     Demurrer  to  separate  defense  sustained, 

Walter  J.  Rosenstein,  for  plaintiff. 

Levy  &  Halff  (M.  L.  Halff,  of  counsel),  for  defendants. 

GILDERSLEEVE,  J.  Herman  B.  Blumenthal  and  Solomon  Blu- 
menthal were  copartners,  and  the  cause  of  action  is  based  on  a  co- 
partnership contract.  Both  were  named  as  defendants  in  the  sum- 
mons and  complaint,  but  service  of  process  was  made  on  Herman  B. 
Blumenthal  only,  who  died  without  service  having  been  made  on  the 
other  defendant  and  before  the  action  had  been  brought  to  trial.  Sub- 
sequent to  the  death  of  Herman,  however,  the  other  defendant  volun- 
tarily appeared  in  the  action.  In  his  answer  he  sets  up  a  separate  de- 
fense, to  the  effect  that  the  action  abated  on  the  death  of  Herman  B. 
Blumenthal.  Assuming  this  to  be  so,  it  would  seem  that  Solomon 
Blumenthal  waived  any  such  defense  by  voluntarily  appearing  in  the 
action  after  the  death  of  Herman  B.  Blumenthal.  But  be  that  as  it 
may,  the  defense  is  insufficient  in  law  upon  the  face  thereof,  and  the 
demurrer  thereto  must  be  sustained.  On  the  cause  of  action  set  forth 
in  the  complaint  the  two  defendants  were  jointly  liable  as  copartners. 

'  and  the  death  of  one  of  the  defendants  does  not  abate  the  action,  which 
may  proceed  against  the  surviving  defendant.  Fine  v.  Righter,  3 
Abb.  Prac.  (N.  S.)  385.  Under  sections  1932-1935  of  the  Code,  had 
Herman  not  died,  plaintiff  could  have  obtained  judgment  against  both 
defendants,  without  serving  Solomon  with  process,  and  issued  execu- 
tion against  the  copartnership  property  and  the  individual  property  of 
the  partner  served  with  process,  although  not  against  the  individual 
property  of  the  partner  not  so  served  with  process.  Section  755  of 
the  Code  provides  that  "An  action  does  not  abate  by  any  event,  if  the 
cause  of  action  survives  or  continues."  There  is  no  legal  distinction 
between  survivorship  as  between  copartners  and  survivorship  as  be- 
tween joint  debtors.  Potts  v.  Dounce,  173  N.  Y.  340,  66  N.  E.  4.  The 
cause  of  action  in  question  is  based  on  a  joint  contract  of  both  defend- 
ants, and  there  can  be  no  question  as  to  its  surviving.  It  follows, 
therefore,  from  section  755  of  the  Code,  that  this  "action  does  not 
abate  by  any  event,"  even  the  death  of  the  only  defendant  served  with 
process.  Section  758  of  the  Code  provides  that,  in  case  of  the  death 
of  one  of  two  or  more  defendants,  if  the  entire  cause  of  action  sur- 
vives against  the  others,  the  action  may  proceed  against  the  survivors. 
As  we  have  seen,  the  defendant  Solomon  Blumenthal  was  one  of  the 

.  original  defendants  named  in  the  summons  and  complaint,  and  the 
fact  that  Herman  died  before  plaintiff  had  had  an  opportunity  to  have 
process  served  on  Solomon  does  not  abate  this  action  on  a  joint  liabili- 
ty, or  prevent  the  plaintiff  from  proceeding  against  the  sur\'iving  de- 
fendant upon  his  voluntary  appearance  in  the  action.  At  best  there 
was  merely  a  suspension  in  the  prosecution'  of  the  action  from  the 
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death  of  Herman  to  the  voluntary  appearance  of  Solomon,  There  is 
no  occasion  for  plaintiff's  making  the  personal  representative  of  Her- 
man a  party  to  the  action,  as  there  is  no  claim  that  the  surviving  part- 
ner is  insolvent  or  unable  to  pay  the  debt.  Upon  the  death  of  one  of 
two  joint  contractors,  the  primary  liability  for  a  breach  of  the  contract 
rests  upon  the  survivor ;  and  the  liability  of  the  personal  representative 
of  the  decedent  is  dependent  upon  the  insolvency  or  inability  to  pay  of 
the  survivor,  which  is  a  fact  essential  to  the  cause  of  action  as  against 
the  survivor  and  the  representative  jointly,  and  it  must  be  alleged  in 
the  complaint.  Barnes  v.  Brown,  130  N.  Y.  386,  29  N.  E.  760 ;  Potts 
V.  Bounce,  173  N.  Y.  339,  66  N.  E.  4.  The  principle  is  the  same  wheth- 
er the  contract  be  an  ordinary  joint  undertaking  or  one  of  partnership. 
Potts  V.  Dounce,  173  N.  Y.  339,  66  N.  E.  4.  Plaintiff's  right  to  con- 
tinue the  prosecution  is  unaffected  by  the  death  of  Herman,  as  the 
right  of  action  continues.  No  leave  is  necessary,  because  no  one  is  to 
be  substituted  in  the  place  of  the  deceased.  A  mere  suggestion  on  the 
record  of  the  death  of  Herman  would  be  sufficient  to  inform  the  court 
why  the  name  of  Herman  B.  Blumenthal  is  omitted  as  defendant. 
Taylor  v.  Church,  9  How.  Prac.  190.  The  demurrer  is  sustained, 
with  costs,  and  with  leave  to  defendant  to  amend  the  answer. 

Demurrer  sustained,  with  costs,  with  leave  to  defendant  to  amend 
answer. 


(50  Misc.  Rep.  428.) 

KETTELL  v.  BAXTER  et  al. 

(Bnpreme  Oonrt,  Special  Term,  New  York  Gotinty.    May,  1906.) 

1.  Wills— Ohabob  oiv  Realty. 

Testatrix  devised  her  entire  estate  to  her  executor,  and  to  another  a 
legacy  which  she  provided  should  be  reserved  oat  of  the  **8aid  devise  and 
beanest'*  Held,  that  on  deficiency  of  assets  to  pay  such  legacy  it  became 
a  charge  on  her  real  estate. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Gent  Dig.  Wills,  §8  2113- 
2116.] 

2.  Deeds— GoivsTBUcnoiv—GBANTExs— Adopted   Child— Status   as   Heir   at 

Law. 

Where  an  estate  for  life  is  given  In  a  deed  of  trust  to  the  grantee,  with 
remainder  to  her  heirs  at  law,  her  adopted  daughter  has  no  Interest  in  the 
remainder. 

Action  by  Rebecca  Kettell,  individually,  against  Emma  Baxter  and 
others,  for  partition.    Judgment  for  plaintiff. 

Herman  W.  Schmitz,  for  plaintiff. 
Strong  &  Cadwalader,  for  defendant  Emma  Baxter. 
Giffard  A.   Nelson,   for  defendants  Ruth   Kettell  and   Frederick 
Kettell. 

Alfred  L.  Marilley,  for  defendants  Bertrand  Kettell  and  Arline  Dean« 
W.  C.  Reddy,  for  defendant  Ida  F.  Kettell. 
Gross  &  Sneudaira,  for  defendant  Thomas  P.  KettelL 
R.  B.  Honeyman,  for  defendant  Paul  Kempsmith. 
A.  Burton  Reed,  for  defendant  Laura  WendelL 
Julius  M.  Mayer,  Atty.  Gen.,  for  the  People. 
lOON.Y.S.-^ 
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LEVENTRITT,  J.  Sarah  R.  Hall,  in  her  lifetime,  was  seized  in 
fee  of  an  undivided  one-half  of  the  premises  sought  to  be  partitioned. 
In  the  remaining  one-half  she  had  a  life  estate  under  a  deed  of  trust, 
the  remainder  over  being  given  to  her  "heirs  at  law"  in  the  event  of 
her  death  without  issue  or  husband.  Sarah  R.  Hall  died,  leaving 
neither  issue  nor  husband.  By  her  will  she  left  all  of  her  estate,  both 
real  and  personal,  including  the  undivided  one-half  of  the  premises 
in  question  of  which  she  was  seised  in  fee,  to  Herbert  Kettell,  excepting 
and  reserving  the  sum  of  $20,000,  bequeathed  to  one  Eliza  A,  Reich. 
The  estate  consisted  of  personal  property  insufficient  in  amount  to  sat- 
isfy that  bequest  and  of  the  real  property  sought  to  be  partitioned,  to- 
gether with  an  unsubstantial  interest  in  certain  other  realty.  The  de- 
fendants, Emma  Baxter,  a  half-sister,  and  Laura  C.  Wendell,  the  adopt- 
ed daughter  of  a  predeceased  sister  of  Sarah  R.  Hall,  claim  under  the 
deed  of  trust,  as  the  only  heirs  at  law  of  Sarah  R.  Hall,  the  remain- 
ing one-half  of  the  premises. 

The  questions  are  presented:  First.  Is  the  undivided  one-half 
of  the  premises  devised  to  Herbert  Kettell  subject  to  the  payment  of 
the  legacy  to  Eliza  A.  Reich?  Second.  Is  Laura  C.  Wendell,  the 
adopted  daughter  of  a  predeceased  sister  of  Sarah  R.  Hall,  entitled 
to  share  under  the  deed  of  trust  with  Emma  Baxter  the  remaining 
undivided  one-half  of  the  premises?  The  contention  is  undoubtedly 
correct  that  the  rule  which  governs  the  disposition  of  the  first  ques- 
tion is  that,  in  the  absence  of  specific  direction  in  the  will,  it  must 
appear,  in  order  to  charge  real  estate  with  the  payment  of  legacies, 
that,  at  the  time  of  the  execution  of  the  will,  the  personalty  was  and 
was  known  to  the  testator  to  be  grossly  insufficient  to  satisfv  such  lega- 
cies. Brill  v.  Wright,  112  N.  Y.  129, 19  N.  E.  628,  8  Am.  St.  Rep.  717 ; 
Briggs  V.  Carroll,  117  N.  Y.  288.  22  N.  E.  1054.  But  here  that  rule 
does  not  apply  as  there  is  specific  direction  both  in  the  will  and  the 
codicil.  In  unmistakable  terms  the  whole  estate  is  charged  with  the 
payment  of  the  Reich  legacy.  Paragraph  "Fourth"  of  the  will  reads : 
"I  give,  devise  and  bequeath  to  my  executor  hereinafter  named  all 
my  estate,  real,  personal  and  mixed,  wheresoever  situated  and  of 
whatsoever  name,  nature  or  kind,"  and  thereout  a  trust  fund  of  $20,- 
000  is  set  aside  for  the  benefit  of  one  Reich.  The  residue  of  the 
estate,  including  that  trust  fund  in  default  of  testamentary  disposition 
thereof  by  said  Reich,  is  devised  to  Herbert  Kettell.  Bv  the  codicil 
the  testator,  after  ratifying  and  confirming  the  devise  of  the  entire  es- 
tate to  the  executor  "except  as  to  the  trust  provisions,"  adds  that  said 
devise  "shall  be  absolute  and  subject  to  no  trust  or  condition  whatever, 
except  that  the  sum  of  twenty  thousand  dollars  shall  be  excepted  and 
reserved  out  of  said  devise  and  bequest;  which  said  sum  of  twenty 
thousand  dollars,  hereby  excepted  and  reserved,  I  do  hereby  give  and 
devise  and  bequeath  to  said  Eliza  A.  Reich  her  heirs  and  assigns  for- 
ever. *  *  *  "  Thus  has  the  testatrix  clearly  expressed  an  inten- 
tion that  the  Reich  legacy  should  be  "excepted  and  reserved"  out 
of,  and  made  a  charge  upon  her  entire  estate  "real,  personal,  and  mixed, 
wheresoever  situated  and  of  whatsoever  name,  nature  or  kind."  The 
will  and  codicil,  therefore,  answer  the  first  question ;  but  to  solve  the 
second,  we  must  look  to  the  trust  deed  and  determine  the  status  of 
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Laura  Wendell  By  that  deed  only  "the  heirs  at  lav/'  of  Sarah  R. 
Hall  are  vested  with  the  remainder.  Is  the  adopted  daughter  of  a 
predeceased  sister  of  Sarah  R.  Hall  an  heir  at  law? 

Laura  Wendell  was  adopted  in  1872  under  the  laws  of  Pennsylvania 
(Laws  1855,  Pa.  P.  L.  431,  §  7),  and  she  invokes  that  statute  to  fix 
her  status.  The  property  involved,  however,  is  located  in  this  state. 
That  fact  commands  the  application  of  our  laws.  Section  64  of  the 
domestic  relations  law  (Laws  1896,  p.  227,  c.  272)  defining  the 
rights  of  foster  parents  and  adopted  children,  provides: 

"The  foster  parent  or  pareuts  and  the  minor  sustain  toward  each  other 
the  legal  relation  of  parent  and  child  and  have  all  the  rights,  and  are  sub- 
ject to  all  the  duties  of  that  relation,  including  the  right  of  inheritance 
from  each  other,  •  •  •  and  such  right  of  inheritance  extends  to  the 
heirs  and  next  of  kin  of  the  minor,  and  such  heirs  and  next  of  Icln  shall 
be  the  same  as  If  he  were  the  legitimate  child  of  the  person  adopting." 

Adoption  is  the  taking  of  a  stranger  in  the  blood  as  one's  own  child. 
The  proceeding  of  adoption  and  the  relation  established  is  personal  to 
the  foster  parent  and  child.  The  statute  gives  to  them  all  the  rights 
to  be  derived  from  the  legal  relation  of  parent  and  child,  including 
the  "right  of  inheritance  from  each  other."  The  right  is  not  given, 
however,  either  expressly  or  by  implication,  to  the  child,  to  inherit 
through  the  foster  parent  from  his  collateral  kin.  In  other  words  the 
child  becomes  heir  only  to  the  foster  parent.  This  right  of  inheritance 
flows  from  the  artificial  relation  established  at  the  request  of  the  one  and 
with  the  consent  of  the  other.  The  adoption  proceedings  perpetuate  the 
desire  of  the  parent  that  the  child  shall  be  his  heir.  But  a  stranger  to 
the  adoption  proceedings,  who  has  never  recognized  the  existence  of 
any  artificial  relation,  should  not  have  his  property  diverted  from  the 
natural  course  of  descent.  The  claim  of  Laura  Wendell  that,  as  an 
adopted  daughter  of  a  predeceased  sister  of  Sarah  R.  Hall,  she  became 
an  heir  at  law  of  Sarah  R.  Hall,  fails,  unless  it  finds  clear  support 
in  the  statute.  Heirship  from  a  source  so  remote  must  be  grounded 
in  statute  and  cannot  be  implied.  If  the  foster  mother  of  Laura  Wen- 
dell had  survived  Sarah  R.  Hall,  then  Laura  Wendell  would  have 
shared  equally  with  Emma  Baxter  in  the  property  under  partition ;  but, 
as  Sarah  R.  Hall  was  the  survivor,  Laura  Wendell  acquired  no  interest, 
Meader  v.  Archer,  65  N.  H.  214,  23  Atl.  521 ;  Quigley  v.  Mitchell, 
41  Ohio.  St.  375;  Moore  v.  Moore's  Estate,  35  Vt.  96;  .27  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  334. 

Submit,  within  five  days,  findings  and  an  interlocutory  judgment, 
directing  partition  in  accordance  with  these  views. 

Judgment  accordingly. 

(50  Misc.  Rep.  412.) 

SJOBERG  V.  FIELD  et  al. 
(Supreme  C!ourt,  Special  Term,  New  York  County.    May,  1900.) 

FBAUDUI.ENT  CONVEYANOES— ACTION  TO  SeT  ASIDE. 

Two  days  before  trial  of  a  suit  against  him,  a  son  executed  a  bill  of 
sale  of  all  his  assets  to  his  mother.  Plaintiff  In  the  action  recovered 
judgment  The  bill  of  sale  was  given  for  a  previous  indebtedness  for 
which  the  mother  was  not  pressing  her  son,  and  after  the  conveyance  the 
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son  continued  In  control  of  the  property.  His  mother  knew  of  the  debt 
to  plaintiff,  though  the  son  did  not  always  tell  her  how  he  stood  when 
he  obtained  money  from  her.  Held,  that  the  mother  had  sufficient 
knowledge  to  put  her  on  inquiry  as  to  the  effect  of  the  bill  of  sale  on 
creditors  and  as  to  her  son's  intent,  and  a  judgmoit  setting  the  sale  aside 
was  proper. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
Teyances,  §f  600-503.] 

Action  by  John  P.  Sjoberg  against  Charles  C.  Field  and  Fannie  S- 
Field  to  set  aside  a  bill  of  sale.    Judgment  for  plaintiff. 

T.  A.  McKennell,  for  plaintiff. 
C.  G.  Macy,  for  defendants. 

GILDERSLEEVE,  J.  This  is  an  action  to  set  aside  a  bill  of  sale 
made  by  the  defendant  Charles  C.  Field  to  his  mother,  the  other  de- 
fendant, Fannie  S.  Field.  The  plaintiff  is  a  judgment  creditor  of 
said  Charles  C.  Field.  The  debt  of  said  Field  to  plaintiff  accrued  in 
June,  1903.  An  action  was  commenced  thereon  and  the  cause  appeared 
on  the  calendar  for  trial  on  June  6,  1904.  Two  days  previous  thereto, 
viz.,  on  June  4,  1904,  the  said  Field  made  and  executed  the  said  bill 
of  sale  to  his  mother,  conveying  to  her  all  of  his  assets,  and  on  June  6, 
1904,  the  day  the  case  was  reached  for  trial,  the  said  bill  of  sale  was 
filed  in  the  register's  office.  Thereafter,  and  on  June  14,  1904,  plain- 
tiff recovered  a  judgment  against  said  Charles  C.  Field  for  $723.36. 
Execution  thereon  was  duly  issued  and  returned  unsatisfied.  Plain- 
tiff thereupon  brought  the  present  action  to  set  aside  said  bill  of  sale. 
There  was  no  present  consideration  for  the  said  bill  of  sale,  which  was 
given  in  payment  of  an  alleged  past  indebtedness.  No  written  evi- 
dence of  a  discharge  of  such  past  indebtedness  was  given  in  exchange 
for  the  bill  of  sale,  nor  was  there  any  surrender  of  any  evidence  of  the 
alleged  indebtedness.  It  appears,  however,  that  for  some  considerable 
time  the  mother  had  been  in  the  habit  of  furnishing  money  to  help  her 
son,  the  said  Charles  C.  Field,  out  of  pecuniary  embarrassment  and 
business  difficulties.  She  kept  no  account  of  these  sums  of  money,  and 
even  says  she  did  not  care  if  she  never  got  the  money  back.  Her  testi- 
mony on  this  point  is  as  follows,  viz.: 

"I  really  thought  what  I  did  for  my  son  was  all  right  If  I  never  got  it 
hack.  Q.  You  say  that  when  you  advanced  these  moneys  to  your  son  you 
did  not  care  whether  he  repaid  them  to  you  or  not?  A.  I  did  not  care  then, 
and  I  care  less  now,  for  all  the  world.** 

She  says  she  did  not  want  her  son's  business  seized  by  any  of  his 
creditors,  as  she  was  willing  to  pay  them  all,  and  thought  the  property 
transferred  to  her  was  "the  stock  tfiat  he  was  getting  his  bread  and  but- 
ter with."  She  left  him  in  full  possession  and  control  of  the  property 
after  the  bill  of  sale  had  been  made,  executed,  and  filed.  The  son  con- 
tinued to  conduct  the  business  as  before,  merely  adding  the  word 
**agent"  to  his  name.  She  further  states  that  she  wished  plaintiff  to  be 
paid.  The  sums  of  money  furnished  by  the  mother  to  the  son  would 
seem  to  be  more  in  the  nature  of  gifts  than  loans ;  but,  as  there  is  posi- 
tive evidence  that  they  were  intended  as  loans,  we  will  regard  them  in 
that  light  in  disposing  of  this  case.    The  son  swears  the  amount  of  his 
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indebtedness  to  his  mother  was  $4,611,83,  an  amount  considerably  in  ex- 
cess of  the  value  of  the  property  conveyed. 

While  the  learned  counsel  for  the  plaintiflF  concedes  that,  as  a  matter 
of  law,  a  past  indebtedness  constitutes  a  valuable  consideration,  and 
that  a  debtor  may  lawfully  transfer  all  of  his  property  to  one  or  more  of 
his  creditors  in  payment  of  a  valid  indebtedness,  still  he  urges  that  the 
transfer  in  question  was  not  made  in  good  faidi,  but  was  made  with 
an  intent  to  hinder,  delay,  or  defraud  creditors ;  and  he  claims  that,  in 
view  of  such  intent,  the  bona  fide  character  of  the  indebtedness,  if 
thus  it  be,  which  forms  the  consideration  for  the  transfer,  will  not 
save  the  transaction  from  illegality.  Under  the  personal  property 
law  (Laws  1897,  c.  417,  §§  24,  26)  a  sale  of  personal  property, 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  is  void  as 
against  such  creditors ;  and  it  is  presumptive  evidence  of  fraud,  such 
as  vitiates  the  sale  of  goods  and  chattels  under  the  control  of  the 
vendor,  if  the  sale  is  not  accompanied  by  an  immediate  delivery  of  the 
property  to  the  vendee,  followed  by  actual  and  continued  change  of 
possession ;  and  it  is  conclusive  evidence  of  such  fraud  unless  it  appears, 
on  the  part  of  the  person  claiming  under  the  sale,  that  it  was  made  in 
good  faith  and  without  intent  to  defraud  such  creditors.  As  we  have 
seen,  the  son  continued  in  possession  and  control  of  the  property,  so 
that  a  presumption  of  fraud  in  the  sale  exists,  which  becomes  con- 
clusive, unless  it  shall  be  made  to  appear,  on  the  part  of  defendants, 
that  the  sale  was  made  in  good  faith  and  without  any  intent  to  defraud 
the  plaintiff.  New  York  Ice  Co.  v.  Cousins,  23  App.  Div.  560,  48  N. 
Y.  S.  799.  I  think,  as  I  have  above  intimated,  that  the  mother  must 
be  regarded  as  a  purchaser  for  a  valuable  consideration.  Under  sec- 
tion 29  of  the  personal  property  law  (Laws  1897,  c.  417),  the  title  of 
a  purchaser  for  a  valuable  consideration  is  not  impaired,  unless  it  ap- 
pears that  such  purchaser  had  previous  notice  of  the  fraudulent  intent 
of  the  vendor.  I  do  ndt  think  the  evidence  would  at  all  warrant  a  con- 
clusion of  actual  fraudulent  intent  on  the  part  of  the  mother,  but  the 
circumstances  disclosed  fairly  establish  an  intent  on  the  part  of  the  son 
to  prevent  plaintiff  from  obtaining  payment  of  his  claim. 

The  question  then  arises,  did  the  mother  have  notice  of  the  fraudu- 
lent intent  of  the  son?  As  the  vendee  paid  a  valuable  consideration 
for  the  property  transferred  to  her,  proof  of  the  fraudulent  intent  of 
the  vendor  alone  is  not  sufficient  to  defeat  the  sale;  but  there  must 
also  be  shown  a  fraudulent  intent  on  the  part  of  the  vendee,  or  that 
she  had  notice  of  the  vendor's  fraudulent  intent  Starin  v.  Kelly,  88 
N.  Y.  421.  As  I  have  just  said,  there  was  no  fraudulent  intent  shown 
on  the  part  of  the  mother ;  and  we  must,  therefore,  base  our  conclusion 
as  to  the  validity  of  the  sale  upon  the  answer  to  the  question  above  put, 
did  the  mother  have  notice  of  the  fraudulent  intent  of  the  son?  The 
mere  fact  of  the  payment  of  a  valuable  consideration  upon  a  transfer 
of  property  is  not,  as  a  proposition  of  law,  inconsistent  with  the  ex- 
istence of  an  intent  to  defraud.  Billings  v.  Russell,  101  N.  Y.  226,  4 
N.  E.  631.  It  IS  sufficient  to  render  a  bill  of  sale  void  that  the  pur- 
chaser had  notice  or  knowledge  of  the  vendor's  fraudulent  intent, 
even  though  the  purchaser  may  not  have  participated  therein.  Green- 
wald  V.  Wales,  174  N.  Y.  144,  66  N.  E-  665.    The  proof  of  notice  to 
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the  purchaser  of  the  fraudulent  intent  of  the  vendor  need  not  be  direct 
and  positive ;  but  such  notice  may  be  proved,  like  any  other  fact  in  the 
case,  by  circumstances  and  proper  and  legitimate  inferences  to  be 
drawn  from  the  whole  transaction;  and  it  is  sufficient  to  show  that 
the  purchaser  was  aiding  and  assisting  the  vendor  in  perpetrating  a 
fraud,  and  from  such  facts  notice  can  be  inferred.  Starin  v.  Kelly,  88 
N.  Y.  421.  The  mother  in  a  general  way  denies  she  knew  the  situation 
of  her  son's  affairs,  but  the  son  admits  that  he  "confided"  his  busi- 
ness affairs  to  his  mother.  The  latter  was  aware  of  her  son's  indebted- 
ness to  plaintiff.  The  testimony  as  to  the  mother's  knowledge  or  lack 
of  knowledge  is  that  of  the  two  defendants,  who,  as  hostile  witnesses, 
rendered  it  more  difficult  for  plaintiff  to  establish  such  knowledge  on 
the  part  of  the  mother  as  would  constitute  notice  to  her  of  her  son's 
fraudulent  intent.  The  plaintiff  was  pressing  his  suit  against  the  son, 
who  brought  his  aged  mother  from  Brewsters  to  this  city  in  order  to 
have  her  present  at  his  lawyer's  office  when  the  bill  of  sale  was  exe- 
cuted. They  had  more  or  less  conversation,  in  which  it  is  reasonable 
to  suppose  that  some  explanation  was  given  for  the  necessity  of  the  bill 
of  sale.  The  son  knew  plaintiff's  case  was  expected  to  appear  shortly 
on  the  calendar,  as  it  did  appear  two  days  after  the  execution  of  the 
bill  of  sale.  The  mother  was  in  no  way  pressing  her  son  for  f)ayment 
of  her  loans  to  him,  and  no  immediate  necessity  for  the  bill  of  sale 
appeared  to  exist,  except  the  pending  suit  of  plaintiff.  If  the  mother 
did  not  actually  know  that  the  bill  of  sale  covered  all  the  son's  assets, 
leaving  nothing  with  which  to  meet  plaintiff's  claim,  she  had  suffi- 
cient knowledge  to  put  her  on  inquiry  as  to  the  effect  upon  creditors 
of  the  bill  of  sale.  She  had  paid  other  claims  of  creditors  against  her 
son,  and  had  discussed  more  or  less  his  matters  with  him.  The  son 
states  that  he  did  not  "always"  tell  her  how  he  stood  when  h  ^ 
money  from  her,  thereby  implying  that  he  did  sometimes  disclose  his 
situation ;  and,  as  we  have  seen,  he  states  that  he  confided  his  business 
aflfairs  to  her,  presumably  meaning  that  such  was  his  general  custom. 
It  was  clearly  the  mother's  desire  to  save  her  son's  property  for  his 
own  benefit,  and  not  to  be  repaid  for  the  loans  made  to  him  by  her- 
self. While,  as  I  have  said,  there  is  no  proof  of  actual  fraud  on  the 
part  of  the  old  lady,  who  seems  to  have  been  a  worthy  and  devoted 
mother,  still  she  had  such  knowledge  as  at  least  was  sufficient  to  put 
her  on  inquiry  as  to  her  son's  intent.  She  aided  her  son  to  hinder, 
delay,  and  defraud  his  creditor  by  accepting  a  bill  of  sale  of  all  his 
property,  leaving  the  creditor  without  means  of  collecting  his  debt, 
and  then  left  the  son  in  possession  and  control  of  the  property  to  con- 
tinue the  business.  The  bill  of  sale  cannot  be  regarded  as  a  payment 
by  a  debtor  to  his  creditor,  but  as  a  sale  of  goods  and  chattels  with 
intent  on  the  part  of  the  vendor  to  hinder,  delay  or  defraud  his  credi- 
tor, and  with  notice  to  the  vendee  of  such  fraudulent  intent 

Plaintiff  is  entitled  to  judgment,  with  costs. 

Judgment  for  plaintiff,  with  costs. 
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(50  Misc.  Rep.  398.) 

SIMPSON  V.  LORSCH  et  al. 

(Supreme  C^nrt,  Special  Term,  New  York  County.    May,  1906.) 

L  Wills—Action  to  Annul— Pabties. 

In  an  action  under  Code  Civ.  Proc.  f  2653a,  to  annul  or  determine  tbe 
Talidity  of  a  will,  the  person  named  as  executor  is  not  a  proper  party 
where  he  has  not  qualified,  though  he  is  charged  In  the  complaint  with 
being  instrumental  in  bringing  about  the  alleged  fraudulent  will. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  CJent  Dig.  Wills,  n  617,  61&] 

2.  SAlfE. 

Where  the  complaint  in  an  action  under  Ck>de  Civ.  Proc.  §  2653a,  makes 
the  person  named  as  executor  a  party,  and  the  complaint  does  not  show 
that  he  has  not  renounced  his  right,  his  demurrer  on  the  ground  that  it 
does  not  show  facts  constituting  a  cause  of  action  against  him  will  be  sus- 
tained. 

Action  by  Adele  Simpson  against  Jacob  Lorsch,  and  others.  De- 
murrer sustained,  with  costs,  with  leave  to  amend  complaint. 

Louis  Steckler,  for  plaintiff. 
Max  Stem,  for  defendant. 

GILDERSLEEVE,  J.  Demurrer  by  defendant  Lorsch  to  the  com- 
plaint on  the  grounds  (1)  that  it  does  not  state  facts  suflGicient  to  con- 
stitute a  cause  of  action  against  said  defendant  Lorsch;  and  (2)  that 
there  is  a  defect  of  parties  in  that  the  administration  of  Edmund  H. 
Ingersoll,  who  died  intestate  after  the  death  of  the  testatrix,  Fannie 
H.  McGavic,  was  not  made  a  party  defendant.  The  action  is  brought 
under  section  2653a  of  the  Code  to  determine  the  validity  of  the  will 
of  said  Fannie  H.  McGavic,  deceased.  This  statute  requires  as  neces- 
sary parties  to  the  action  "all  the  devisees,  legatees,  and  heirs  of  the 
testator  and  other  interested  persons,  including  the  executor  or  ad- 
ministrator." 

The  defendant  Lorsch  was  named  in  the  will  as  one  of  the  executors, 
but  up  to  the  commencement  of  the  action  had  not  qualified  as  such 
executor.  The  other  executor,  the  defendant  Meding,  however,  has 
duly  qualified.  Until  said  Lorsch  has  qualified  as  such  executor  he 
has  no  authority  under  the  will  (section  2613  of  the  Code),  and  is  not 
a  necessary  party  to  an  action  against  the  executors  in  their  representa- 
tive capacity.  Code,  §  1818.  He  is  also  charged  in  the  complaint,  indi- 
vidually, with  being  instrumental  in  bringing  about  the  alleged  fraudu- 
lent will  of  said  Fanny  H.  McGavic,  deceased.  However,  as  he  has 
no  interest  in  the  subject-matter  of  the  action,  being  neither  a  bene- 
ficiary under  the  will  nor  in  any  way  related  to  the  said  testatrix,  the 
allegation  of  fraud  in  the  complaint  does  not  make  him  a  necessary 
party  to  the  action  in  his  individual  capacity.  Seiferd  v.  Mulligan, 
36  App.  Div.  34,  65  N.  Y.  Supp.  140.  It  is  urged,  however,  that,  while 
he  IS  not  a  necessary  party  as  yet,  he  is  a  proper  party  to  the  action  in 
view  of  the  fact  that  he  might,  at  any  time,  so  far  as  the  complaint 
shows,  qualify  as  such  executor  and,  thereupon,  become  a  necessary 
party  to  the  action,  having  been  named  as  one  of  the  executors  in  the 
will.  SiKh  a  theory  is  untenable.  For  all  tbe  complaint  shows,  he  may 
have  formally  renounced  his  right  to  qualify  as  such  executor;  and. 
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in  any  event,  at  the  time  of  the  commencement  of  the  action,  he  was 
not  a  proper  party  to  the  action.  I  don't  think  the  plaintiff  is  war- 
ranted in  anticipating  that  Lorsch  will  qualify  at  some  subsequent  time 
and  thereby  become  a  necessary  party.  She  must  take  the  facts  as 
they  exist  at  the  time  the  complaint  is  drawn  and  the  action  commenced. 
It  seems  to  me  that,  as  to  the  defendant  Lorsch,  who  is  the  only  de- 
fendant demurring  to  the  complaint,  the  demurrer  must  be  sustained 
on  the  ground  above  indicated. 

The  second  ground  of  the  demurrer  is  that  Edmund  H.  IngersoU, 
who  was  one  of  the  heirs  and  next  of  kin  of  the  said  testatrix,  died 
after  the  testatrix,  intestate,  and  the  administrator  of  his  estate  has 
not  been  made  a  party  to  this  action.  It  appears,  however,  that  no 
administrator  has  been  appointed,  and  that  the  only  heirs  and  next 
of  kin  of  said  IngersoU,  deceased,  have  been  made  parties  defendant 
to  this  action.  The  defendant  Lorsch  urges  that  the  administrator  of 
said  IngersoU,  deceased,  is  a  necessary  party,  as  no  money  could  be  paid 
to  his  heirs  and  next  of  kin  except  through  such  administrator;  and 
that,  should  money  be  paid  to  said  heirs,  upon  taking  releases  from 
them,  the  creditors,  if  any,  of  said  IngersoU  might  have  an  adminis- 
trator appointed,  and  another  action  could  be  begun  by  him.  The 
said  defendant  claims,  therefore,  that  plaintiff  should  have  had  an  ad- 
ministrator appointed,  under  the  power  conferred  by  section  2660  of 
the  Code,  if  the  heirs. of  said  IngersoU  neglected  to  do  so.  I  am  in- 
clined to  agree  with  this  contention.  In  view,  however,-  of  the  deci- 
sion already  reached,  as  above  indicated,  a  decision  on  this  branch 
of  the  case  is  unnecessary,  so  far  as  Lorsch  is  concerned,  and  it  might 
have  a  bearing  upon  the  other  defendants  who  have  not  joined  in  this 
demurrer.  I,  therefore,  base  this  decision  upon  the  ground  that  Lorsch 
is  not  a  proper  party  to  the  action.  The  demurrer  of  said  defendant 
Lorsch  is  sustained,  with  costs,  and  with  leave  to  plaintiff  to  amend 
the  complaint. 

Demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  amend  com- 
plaint. 


VAN  CISB  T.  PBTERMAN. 

(Supreme  CJourt,  Special  Term,  Erie  County.    February  8,  1905.) 

OOBTB— Ssr-Onr  AoAinsr  Reoovert— Interest  of  Attobnvt  in  Judoicsivt. 

The  judgment  for  plaintiff  for  less  than  claimed  having  been  affirmed  on 
appeal  by  him,  prosecuted  by  his  attorney  who  brought  the  action  under 
an  agreement  that  he  should  receive  a  portion  of  the  recovery  for  his 
serrlces,  defendant  is  entitled  to  have  It  offset,  notwithstanding  sncib  at- 
torney's Interest,  against  defendant's  judgment  for  costs  on  appeaL 
[Ed.  Note.— For  cases  in  pohit,  see  vol.  18,  Gent  Dig.  Ck)8t8,  H  1025- 

102a] 

Action  by  Oscar  Van  Cise  against  Stephen  L.  Peterman.  Heard  on 
motion  of  defendant.    Motion  granted. 

The  plaintiff  recovered  a  judgment  against  the  defendant  for  $30 
damages  and  $30  costs,  making  $60,  in  an  action  for  assault,  which 
judgment  was  entered  on  or  about  April  9, 1904,  from  which  an  appeal 


Digitized  by 


Google 


Sup.   Ct)  VAN  CI8E  V.  PETERMAN.  537 


was  taken  by  the  plaintiff  to  the  Appellate  Division.  The  judgment  was 
there  affirmed,  with  costs,  and  the  defendant  now  moves  to  offset 
plaintiff's  judgment  against  tiie  judgment  recovered  by  the  defendant 
for  costs  on  the  appeal. 

E.  Bixby,  for  the  motion. 
I,  Darwin  Phelps,  opposed. 


k,' 


KRUSE,  J.  The  attorney  for  the  plaintiff  resists  this  application  to 
have  the  plaintiff's  judgment  offset  against  the  defendant's  judgment, 
contending  that  his  right  and  interest  in  the  plaintiff's  judgment  is 
superior  to  the  right  of  the  defendant  to  have  one  judgment  offset 
against  the  other,  claiming  that  in  addition  to  the  lien  given  to  him 
for  his  services  upon  tiie  plaintiff's  judgment  under  section  66  of  the 
Code  of  Civil  Procedure  he  entered  into  an  agreement  with  the  plain- 
tiff, whereby  he  was  to  receive  for  his  services  in  prosecuting  the  plain- 
tiff's claim  one-half  of  the  recovery,  besides  the  costs  which  the  plain- 
tiff might  recover  against  the  defendant. 

Under  the  general  provisions  of  section  3247  of  the  Code  a  person 
beneficially  interested  in  an  action,  although  not  named  as  plaintiff, 
becomes  liable  for  costs  to  the  same  extent  as  if  he  was  so  named, 
but  an  attorney  or  counsel  for  the  plaintiff  whose  only  beneficial  in- 
terest consists  of  a  right  to  a  portion  of  the  sum  or  property  recovered 
as  compensation  for  Ws  services  in  the  action,  is  exempted,  so  that  ordi- 
narily an  attorney  does  not  become  liable  for  costs,  and  very  likely 
the  plaintiff  is  not  personally  liable  in  this  action.  It  is  to  be  observed, 
however,  Aat  the  appeal,  nominally  by  the  plaintiff,  an  insolvent  evi- 
dently taken  upon  the  ground  of  inadequacy  of  damages,  was  for  the 
benefit  of  the  attorney  as  well  as  the  plaintiff.  These  circumstances 
may  well  be  taken  into  account  in  determining  the  right  of  set-off  which 
i»  urged  by  the  defendant  upon  equitable  considerations.  Where, 
under  such  circumstances,  an  attorney  interested  in  the  event  of  a 
litigation  such  as  this,  under  an  agreement  of  the  character  claimed 
by  him  here,  prosecutes  an  appeal  without  success,  he  ought  not  to  com- 
plain of  the  result  which  may  follow  the  offsetting  of  a  judgment  in 
the  same  action  in  which  he  has  an  interest  against  a  judgment  for 
costs  on  the  appeal  in  favor  of  the  opposing  party. 

I  am  well  aware  that  the  authorities  are  not  in  entire  accord  upon 
this  question,  but  I  think  the  fair  rule  is  to  permit  the  offset  under 
circumstances  such  as  are  disclosed  in  this  case,  and  such  a  course  is 
not  without  authority.  See  Hopper  v.  Ersler  (Super.  N.  Y.)  38  N. 
Y.  Supp.  176 ;  Smith  v.  Chenoweth,  18  Abb.  N.  C.  349 ;  see,  also,  1 
Nich.  Prac.  §  365. 

The  motion  is  granted. 
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(50  Misc.  Rep.  426.) 

CASEY  V.  McGOWAN. 

(Supreme  Ctourt,  Special  Term,  New  York  Ck>unt7.    May,  1906.) 

Wills— Provision  fob  Wife— Electi ok— Necessity. 

Where  testator  specifically  devised  lands  to  bis  brothers  and  sisters,  and 
to  his  wife  all  the  residue  of  tbe  estate,  which  was  of  much  greater  value 
than  the  lands  devised  to  his  brothers  and  sisters,  the  wife  is  entitled  to 
dower  In  the  lands. 

[Ed.  Note.— For  cases  In  point,  see  voL  49,  Ont  Dig.  Wills,  H  2018, 
2019.] 

Action  by  one  Casey  against  Mary  McGowan  for  partition.  Order 
allowing  dower  to  widow. 

J.  J.  K.  O'Kennedy,  for  plaintiff. 
Charles  P.  Caldwell,  for  defendant 

LEVENTRITT,  J.  This  is  an  action  in  partition.  The  sole  issue 
is  whether,  under  the  will  of  Thomas  Mc(5owan,  his  widow  takes  dower 
in  addition  to  the  provision  in  her  favor,  or  whether  she  was  put  to 
her  election.    The  will  is  short.    The  first  clause  reads: 

"I  give,  devise  and  bequeath  my  house  No.  40  Hamilton  Street  to  my 
brothers  James  and  Bartley  and  to  my  sisters  Bessie  and  Kate,  share  and 
share  alike." 

By  the  second  clause  certain  nominal  bequests  are  made.  The  third 
reads : 

"All  the  rest,  residue  and  remainder  of  my  property,  both  real  and  per- 
sonal, I  give,  devise  and  bequeath  unto  my  beloved  wife  Mary  McGowan. •• 

There  is  no  statement  in  the  will  that  the  provision  for  her  is  in 
lieu  of  dower.  It  is  elementary  that  a  widow  is  entitled  to  both  dower 
and  the  benefit  of  a  testamentary  provision,  unless  the  testator's  in- 
tention to  the  contrary  is  expressly  stated  or  clearly  implied.  Matter 
of  Gorden,  172  N.  Y.  26,  64  N.  E.  753,  92  Am.  St.  Rep.  689;  Horst- 
mann  v.  Flege,  172  N.  Y.  381,  65  N.  E.  202;  Kimbel  v.  Kimbel, 
14  App.  Div.  570,  43  N.  Y.  Supp.  900 ;  Closs  v.  Eldert,  30  App.  Div. 
338,  51  N.  Y.  Supp.  881.  In  Konvalinka  v.  Schlegel,  104  N.  Y.  125. 
9  N.  E.  868,  68  Am.  Rep.  494,  it  is  said  that  the  intention  to  put  the 
widow  to  an  election  cannot  be  inferred  from  the  extent  of  the  pro- 
vision, or  because  she  is  a  devisee  under  the  will  for  life  or  in  fee,  or 
because  it  may  seem  that  to  permit  her  to  claim  both  the  provision  and 
dower  woujd  be  unjust  as  a  family  arrangement,  or  even  because  it  may 
be  inferred  in  view  of  all  the  circumstances  that,  had  the  testator's 
intention  been  drawn  to  the  subject,  he  would  have  expressly  excluded 
dower  (at  page  129  of  104  N.  Y.,  page  869  of  9  N.  E.  [68  Am.  Rep. 
494]). 

'Fhere  is  no  inconsistency  on  the  face  of  this  will.  The  devise  to  the 
brothers  and  sisters  "share  and  share  alike"  is  not  repugnant  to  a 
claim  of  dower,  as  there  may  be  a  partition  subject  to  its  lien  and  a  dis- 
tribution share  and  share  alike  after  satisfying  the  dower  right.  Closs 
v.  Eldert,  supra.  A  testator  has  no  authority  over  the  dower  of  his 
wife ;  it  is  given  her  by  law  and  not  by  him ;  it  is  essentially  a  lien  to 
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the  benefits  of  which  she  is  entitled  in  the  same  sense  as  if  one  of  the 
devisees  held  a  mortgage  under  similar  circumstances.    Id. 

While  no  evidence  was  offered  on  the  trial,  it  is  admitted  in  the 
pleadings  that  the  value  of  the  residuary  estate  is  many  times  that  of 
the  specific  parcel  devised  to  the  testator's  brothers  and  sisters.  In 
construing  a  will  to  ascertain  whether  or  not  a  provision  is  intended 
to  be  in  lieu  of  dower,  when  such  intention  is  not  expressed,  evidence 
may  be  given  of  the  situation  of  the  testator  when  the  will  was  made 
and  the  circumstances  then  surrounding  him.  11  Am.  &  Eng.  Ency. 
of  Law,  85.  The  intent,  say  the  court  in  Matter  of  Gorden,  supra, 
"must  appear  from  the  will  itself  read  in  the  light  of  existing  facts." 
I  have  been  referred  to  no  case  where  the  intent  to  exclude  dower  was 
inferred  merely  from  the  disparity  between  the  provisions  for  the 
widow  and  the  other  beneficiaries.  While  the  fact  that  the  gift  to  the 
widow  is  "greater  than  her  dower  is  entitled,  with  other  facts,  to 
weight,  it  has  been  held  that  such  fact  alone  is  not  conclusive  of  an  in- 
tent to  exclude  dower.  11  Am.  &  Eng.  Ency.  of  Law,  89 ;  Havens  v. 
Havens,  1  Sandf .  Ch.  324 ;  Fuller  v.  Yates,  8  Paige,  325.  In  other 
words,  the  amount  of  the  provision  may  be  a  material  circumstance, 
but  it  is  not  controlling.  In  Havens  v.  Havens  the  gift  to  the  wife  was 
largely  in  excess  of  her  dower  amounting  to  nearly  one-half  of  the 
whole' estate.  There,  as  here,  brothers  and  sisters  of  the  testator  were 
the  other  beneficiaries.    The  Vice  Chancellor  said: 

•*Thl8,  to  my  mind,  furnishes  no  reason  whatever  for  Implying  that  the 
testator  Intended  to  bar  her  dower.  It  is  not  what  the  court  or  the  counsel 
would  do  in  like  circumstances  that  is  to  ascertain  what  the  testator  has 
done  or  Intended  to  do.  In  this  Instance,  it  would  have  excited  no  great 
fiurprise  if  the  testator  had  givea  the  whole  of  his  property  to  his  wife, 
lie  left  no  children,  and  she  was  the  only  near  and  immediate  object  of 
bis  bounty.  Because  he  devised  to  her  these  specific  portions  of  his  estate, 
I  cannot  Infer  that  he  resigned  to  deprive  her  of  the  provision  which  the 
law  gave  her  by  right  of  her  marriage."    At  page  329  of  1  Sandf.  Ch. 

It  follows,  therefore,  that  the  widow  is  entitled  to  dower  in  the 
parcel  specifically  devised. 
Ordered  accordingly. 


(50  Misc.  Rep.  388.) 

MANGAN  et  al.  v.  HUDSON  RIVER  TELEPHONE  CO.  et  aL 
(Supreme  Court,  Special  Term,  Fulton  County.    May,  1906.) 

L  Action— Joinder  of  Causes  of  Action— Action  fob  Death— Concuhbent 
Negligence  of  Defendants. 

The  personal  representatives  of  a  decedent  may  properly  join  the 
causes  of  action  against  two  or  more  persons  through  whose  concurrent 
negligence  injuries  resulting  in  death  occurred. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1,  CJent  Dig.  Action,  §8  490- 
496,  530.] 
2L  Death— Action— Pabties  Defendant. 

Where  Injuries  resulting  in  death  occurred  by  the  concurrent  negligence 
of  two  or  more  persons,  decedent's  representatives  may  malce  all  Joint 
tort-feasors  defendants,  or  may  prosecute  an  action  against  them  sev- 
erally. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15,  Cent.  Dig.  Death,  S  59; 
ToL  1,  Cent  Dig.  Action,  §  530;  vol.  45,  Cent  Dig.  Torts,  §  29.] 
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8.  NEGLIOBNCK— CONTBTBUTORY    NSOLIGENCE— DEHUBBBB. 

,  The  qnestion  of  contributory  negligence  may  be  raised  by  demiirrer 
to  tbe  complaint. 

4.  BlEOTBICITY— IWJTJBY  TO   LICENSEE— PLEADING^ 

A  complaint  alleged  that  plalntliTs  intestate  was  free  ftom  negli- 
gence»  and  showed  that  decedent  was  In  the  employ  of  one  of  the  de- 
fendants,  a  telephone  company,  and  was  at  work  on  a  pole  owned  by  an 
electric  railroad  company  not  a  party  to  the  action,  which  bore  a  wire 
belonging  to  an  electric  lighting  company,  another  defendant,  havinr 
inadequate  insulation  and  carrying  a  dangerous  current  and  also  a 
wire  of  the  telephone  company ;  that  in  transferring  the  telephone  wire 
he  untied  the  electric  light  wire  from  its  insulator  and  when  repladng^ 
it  received  the  shock  which  killed  him.  There  was  no  allegation  that 
the  electric  light  company  had  reason  to  know  that  any  one  would  in- 
terfere with  its  wire,  or  that  it  consented  to  such  interference,  or  that 
the  wire  could  have  been  rendered  harmless  by  any  known  Insulation,, 
nor  any  allegation  that  decedent  was  ignorant  of  the  deficien<7  of  the 
insulation,  or  any  allegation  that  It  was  solely  by  reason  of  the  de- 
fective Insulation  that  intestate  was  killed.  Held,  that  a  demurrer  by  the 
electric  light  company  on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action  should  be  sustained. 

8u  Same. 

Where  an  employ^  of  a  telephone  company  went  upon  a  pole  to  work 
on  a  telephone  wire  It  did  not  imply  a  license  to  interfere  with  aa 
electric  light  wire  on  the  same  pole  owned  by  another  company. 

6.  Sahb— Duty  of  Eleotbic  Light  Company. 

An  electric  light  company  owed  to  a  licensee  or  trespasser  on  Its  pole  no 
duty  to  keep  its  wires  properly  insulated,  and  one  standing  in  either  rela- 
tion to  it  must  be  held  to  the  exercise  of  reasonable  care. 

7.  Same— Knowledge  or  Dangeb. 

An  employ^  of  a  telephone  company  is  bound  to  consider  the  conditloit 
of  an  electric  light  wire  carrying  a. deadly  current  before  deliberately 
coming  in  contact  with  It 

Action  by  Daniel  Mangan  and  Thomas  Mangan,  administrators  of 
James  Mangan,  deceased,  against  the  Hudson  River  Telephone  Com- 
pany and  the  Schenectady  Illuminating  Company.  Demurrer  to  com- 
plaint by  defendant  Illuminating  Company  sustained. 

Olmstead,  Van  Bergen  &  Canfield,  for  plaintiffs. 
James  O.  Carr,  for  defendant  illuminating  company 

SPENCER,  J.  Plaintiffs  allege  that  their  intestate  was  killed  by 
reason  of  the  concurrent  negligence  of  the  defendants.  The  defend- 
ant illuminating  company  demurs  on  three  grounds:  First,  that  two 
causes  of  action  are  improperly  united ;  second,  that  there  is  a  defect 
of  parties  defendant;  and,  third,  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  demurrant. 

The  first  ground  of  demurrer  is  held  insufficient  on  the  authority 
of  Lynch  v.  Elektron  Mfg.  Co.,  94  App.  Div.  408,  88  N,  Y.  Supp.  70. 
As  to  the  second,  there  are  no  facts  alleged  which  justify  an  inference 
that  the  railroad  company  mentioned  m  the  complaint  was  in  any 
respect  negligent  or  owed  any  duty  to  the  plaintiff's  intestate  or  his 
employer.  Moreover,  a  plaintiff  is  not  required  to  make  all  joint  tort- 
feasors parties  defendant.  He  may  prosecute  his  action  against  them 
jointly  or  severally.  In  respect  to  the  third  ground  of  demurrer,  the 
sole  contention  is  that  the  facts  alleged  show  clearly  that  die  plain- 
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tifFs  intestate  was  not  free  from  contributory  negligence.  While  the 
plaintiffs  need  not  specifically  allege  the  absence  of  contributory  negli- 
gence on  the  part  of  their  intestate,  it  is  necessary  that  they  establish 
this  fact  upon  the  trial,  its  averment  being  involved  in  the  averment 
that  his  death  was  caused  by  the  negligence  of  the  defendants.  Lee  - 
V.  Troy  Citizens'  Gaslight  Co.,  98  N.  Y.  115,  119. 

In  respect  to  this  ground  of  demurrer,  it  may  be  said  by  way  of 
preface  that  in  the  trial  court  contributory  negligence  is  primarily  a 
<luestion  of  fact.  It  is  only  in  rare  and  exceptional  instances  that  it 
1>ecomes  a  question  of  law.  It  is  difficult  to  find  an  instance  where  it 
lias  been  determined  on  demurrer..  This  is  due  to  the  complex  charac- 
ter of  the  question.  Sometimes  it  is  a  question  of  law,  more  often 
a  question  of  fact,  and  frequently  a  mixed  question  of  both  law  and 
fact.  The  lines  of  demarcation  have  not  been  clearly  drawn  and  in 
many  respects  are  still  in  doubt.  There  is,  however,  no  reason  why  this 
<;[uestion  may  not  be  determined  on  demurrer  as  well  as  after  verdict. 
Certainly,  in  a  well-drawn  pleading,  the  facts  should  be  more  easily  per- 
ceived than  from  the  confused  and  sometimes  incoherent  testimony 
of  witnesses.  Yet  courts  are  every  day  reversing  verdicts  in  negli- 
gence actions  on  the  ground  that  the  evidence  shows  that  the  injured 
persons  were  guilty  of  contributory  negligence,  or  have  not  shown 
themselves  free  from  such  negligence. 

We  are  called  upon  by  the  demurrer  to  construe  the  complaint 
and  determine  what  facts  are  alleged  and  what  may  be  inferred,  de- 
termine the  degree  of  care  the  plaintiff's  intestate  should  have  exer- 
cised under  the  circumstances,  and  determine  whether  the  intestate 
<iid  or  did  not  exercise  such  care.  The  first  two  are  questions  of  law. 
As  to  the  last,  if  it  is  reasonably  clear  that  the  intestate  did  not  exer- 
cise such  care,  it  is  a  question  of  law ;  but,  if  it  is  not  clear,  then  it  is 
a  question  of  fact.  If  different  minds  would  reasonably  arrive  at  dif- 
ferent conclusions,  the  court  should  regard  the  question  as  one  for 
the  jury.  The  demurrer  admits  all  the  facts  alleged  and  all  inferences 
which  may  be  fairly  drawn  therefrom.  It  does  not,  however,  admit 
the  inferences  or  conclusions  which  the  pleader  has  drawn  from  the 
facts. 

The  plaintiffs  have  alleged  generally  that  their  intestate  was  free  from 
carelessness,  but  in  connection  therewith  they  have  set  forth  the 
facts  showing  the  manner  by  which  he  came  to  his  death.  In  this 
respect  the  complaint  is  full  and  explicit.  We  must,  therefore,  regard 
the  general  allegation  as  an  inference  and  of  no  effect  unless  sustained 
"by  the  facts.  The  demurrer  goes  not  only  to  the  facts  which  appear, 
1)ut  also  to  those  which  do  not  appear,  because  pleadings  usually  fail  on 
this  ground  of  demurrer  by  reason  of  omissions  and  not  because  of 
imperfect  allegations.  It  appears  from  the  complaint  that  the  plain- 
tiff's intestate  was  in  the  employ  of  the  defendant  telephone  company 
and  on  a  pole  owned  by  an  electric  railroad  company  not  a  party  to 
this  action ;  that  near  the  top  of  the  pole  was  a  cross-arm  supporting 
a  wire  belonging  to  demurrant,  having  inadequate  insulation  or  insula- 
tion which  was  out  of  repair  and  carrying  a  current  of  electricity  of 
2,200  volts,  dangerous  to  human  life ;  that  on  said  pole,  some  distance  be- 
low the  cross-arm,  was  a  bracket  carrying  a  wire  of  the  telephone  com- 
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pany ;  that  the  work  which  the  intestate  was  set  to  do  was  to  transfer  the 
telephone  wire  belonging  to  his  employer  from  its  bracket  to  a  cross- 
arm  placed  upon  the  pole  at  a  point  above  demurrant's  wire ;  that,  for 
some  reason  not  given,  he  separated  demurrant's  wire  from  its  cross- 
arm  by  untying  it  from  its  pin  and  glass  insulator;  that  afterward, 
and  while  engaged  in  retying  and  reattaching  demurrant's  wire  to  its 
pin  and  glass  insulator,  he  received  from  it  a  shock  of  electricity  which 
burned  his  hand  and  caused  his  death. 

At  this  point  we  must  note  certain  things  which  are  not  alleged  and 
which  may  not  be  inferred  from  any  allegations  in  the  complaint, 
viz. :  There  is  no  allegation  that  demurrant  knew,  or  had  reason  to 
know,  that  the  intestate,  or  any  other  person  not  in  its  employ,  would 
have  occasion  or  necessity  to  interfere  with  its  wire,  or  that  the  in- 
testate so  interfered  with  the  demurrant's  knowledge  or  consent 
There  is  no  allegation  that  a  wire,  charged  as  this  was  by  a  hea\7 
current  of  electricity,  could  have  been  rendered  harmless  by  any 
known  insulation,  nor  is  there  any  allegation  that  the  plaintiff's  in- 
testate did  not  know  of  the  insufficiency  of  the  insulating  material  or 
that  its  defective  character  was  not  obvious.  There  is  no  allegation 
from  which  ^e  can  infer  that  it  was  solely  by  reason  of  the  defective 
insulating  material  that  the  intestate  was  killed.  The  wires  of  both 
defendants  were  upon  the  same  pole,  supported  by  different  cross-arms. 
They  were  thus  brought  into  close  proximity.  From  his  situation  it 
may  be  presumed  that  both  defendants  and  their  respective  employes 
had  the  right  to  go  upon  the  pole  and  perform  such  work  in  respect 
to  their  respective  wires  as  might  from  time  to  time  be  necessary.  But 
this  right  does  not  imply  a  license  or  permission  from  one  defendant 
to  the  other  to  remove  or  in  any  manner  interfere  with  one  another's 
wires.  If,  however,  an  employe  of  one  defendant,  while  engaged  in 
his  duties,  came  by  inadvertence  or  accident  into  contact  with  the  wire 
of  the  other  and  was  thereby  injured,  he  may  not  as  a  matter  of  law 
be  said  to  be  negligent.  Whether  he  exercised  due  care  or  not  would 
be  a  question  of  fact  to  be  determined  from  all  the  circumstances. 
That  is  all  that  was  held  in  Illingsworth  v.  Boston  Electric  Light  Co., 
161  Mass.  683,  37  N.  E.  778,  25  L.  R.  A.  652,  and  Perham  v.  Portland 
Electric  Co.,  33  Or.  461,  63  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am. 
St.  Rep.  730. 

As  to  demurrant,  the  plaintiff's  intestate  was  upon  the  pole  and 
engaged  in  work  upon  the  demurrant's  wire  either  as  a  licensee  or 
trespasser.  In  either  event  demurrant  owed  him  no  active  dutv. 
Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752,  54 
Am.  Rep.  718.  Each  must  be  held  to  the  exercise  of  reasonable  care. 
Neither  could  rely  upon  the  discharge  of  any  active  duty  by  the  other. 
The  plaintiff's  intestate  owed  the  duty  to  himself  to  exercise  reasonable 
precaution.  Did  he  exercise  that  care?  I  think  the  facts  show  that 
he  did  not. 

Two*  causes  of  injury  are  alleged — one  that  the  insulating  material 
was  inadequate,  and  the  other  that  it  was  out  of  repair.  As  to  the 
first,  the  fact  is  well  known  that  wire  employed  for  this  purpose  is  a 
manufactured  article  bought  and  sold  in  the  open  market,  and  a  person 
who  uses  it  may  not  be  regarded  as  negligent,  unless  it  be  alleged  or 
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proven  that  he  knew  or  ought  to  have  known  its  inadequacy.  As  to 
the  question  of  repair,  demurrant  owed  no  duty  to  the  intestate  to  keep 
its  wire  properly  insulated  at  the  place  where  he  received  his  injury. 
Hector  v.  Boston  Electric  Light  Co.,  161  Mass.  658,  37  N.  E.  773,  25 
L.  R.  A.  554.  But  if  it  did,  the  intestate  was  still  charged  with  the 
exercise  of  reasonable  care.  He  was  a  man  of  mature  age ;  he  was  em- 
ployed in  connection  with  wires  carrying  electricity.  If  he  were 
injured  because  the  insulating  material  was  not  intact,  such  defect  was 
as  apparent  to  him  as  to  the  demurrant.  His  point  of  contact  must 
have  been  identical  with  the  defective  place  in  the  covering.  He  came 
in  touch  with  it  not  inadvertently  or  from  necessity,  but  deliberately 
and  intentionally.  He,  therefore,  cannot  establish  his  freedom  from 
negligence,  unless  he  had  a  right  to  speculate  as  to  whether  or  not  the 
covering  was  defective.  Can  it  be  said  that  a  reasonably  prudent 
person  will  intentionally  put  himself  in  contact  with  a  wire  carrying  a 
deadly  current  of  electricity,  knowing  that  nothing  stands  between  him- 
self and  its  deadly  power  save  a  thin  and  flexible  layer  of  insulating 
material  liable  to  become  impaired  by  exposure  or  erosion  or  abrasion, 
without  inspecting  the  point  of  contact?  I  think  not.  It  is  a  matter 
of  common  knowledge  that  the  best  insulation  is  at  times  and  under 
certain  conditions  entirely  inadequate.  When  a  person  purposely  puts 
himself  in  contact  with  such  a  dangerous  thing,  he  may  not  be  indiffer- 
ent as  to  whether  its  owner  has  or  has  not  done  all  he  ought  to  have 
done.  He  must  be  held  to  the  degree  of  care  that  is  imposed  upon  all 
persons  who  intentionally  deal  with  dangerous  things.  In  this  case 
the  intestate  must  be  regarded  as  knowing  the  purpose  for  which  the 
wire  was  employed,  the  dangerous  current  conveyed  by  it,  the  liability 
of  its  covering  becoming  impaired  by  use  and  exposure  or  by  coming 
in  contact  with  hard  substances,  and  the  uncertainty  of  its  effective 
operation  occasioned  by  dampness  or  other  causes  beyond  control,  and, 
therefore,  as  running  his  chances  when  he  put  himself  in  contact  with  it 
without  taking  any  active  measure  to  determine  its  actual  condition. 

I  have  not  failed  to  observe  what  is  said  in  Perham  v.  Portland  Elec- 
trical Co.,  supra.  What  is  said  there  on  this  subject  does  not  in  my 
judgment  find  support  either  in  principle  or  precedent.  The  position 
there  taken  that  the  intestate  had  a  right  to  assume  that  the  insulation 
on  both  wires  was  in  all  respects  intact  and  adequate  and  that,  therefore, 
he  had  the  right  in  reliance  upon  such  assumption  to  bring  them  together 
and  so  form  a  short  circuit  through  his  person,  was  not  necessary  to 
the  decision.  He  did  not  intentionally  do  an  act  of  that  kind.  The 
further  argument  there  advanced  that  "the  danger  was  a  hidden  and 
secret  one"  flies  in  the  face  of  common  knowledge  and  experience,  as 
also  does  the  statement  that  inadequate  insulation  is  deceptive.  A 
more  reasonable  view  of  this  subject  is  taken  in  Hector  v.  Boston  Elec- 
tric Light  Co.,  supra,  where  the  wires  of  both  companies  were  sup- 
ported by  standards  located  upon  roofs  of  neighboring  buildings.  The 
plaintiff,  an  employe  of  one  company,  had  occasion  in  the  performance 
of  his  duty  to  go  upon  the  roof  of  the  building  supporting  the  wire  of 
the  other  company  and  was  accidentally  injured  because  its  insulating 
material  had  become  worn.  In  considering  the  question  of  plaintiff's 
care,  the  court  said: 
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'*We  doubt  If  the  plaintiff  offered  sufficient  evidence  that  he  was  In  the  exer- 
cise of  due  care  at  the  time  and  place  of  the  accident  It  was  daylight,  the 
wires  were  visible,  and  the  plaintiff  knew  that  some  of  the  wires  might  be 
dangerous.  He  unnecessarily  stooped  under  some  wires  which  he  thought  and 
knew  might  be  dangerous,  without  noticing  another  set  of  wires  lower  down 
which  were  in  plain  sight  In  consequence  of  this  conduct  his  hand  came  in 
contact  with  one  of  the  alternating  electric  light  wires  at  a  point  where  the 
insulation  was  worn  off  and  he  received  his  injury.  If  necessary  to  the  deci- 
sion, it  would  certainly  deserve  consideration  whether  this  conduct  does  not 
show  an  unnecessary  exposure  to  a  danger  which  the  plaintiff  knew  or  ought 
to  have  known." 

The  plaintiffs  cite  Dwy«r  v.  Buffalo  General  Electric  Co.,  20  App. 
Div.  124,  46  N.  Y.  Supp.  874,  and  Paine  v.  Electric  Illuminating  &  P. 
Co.,  64  App.  Div.  477,  72  N.  Y.  Supp.  279.  But  these  are  not  in 
point.  In  the  Dwyer  Case  the  bracket  touched  by  the  intestate  was 
perfectly  harmless,  and  the  injured  person  had  no  reason  to  expect  any 
danger  by  coming  in  contact  with  it.  Owing,  however,  to  the  escape 
of  the  defendant's  electricity,  it  became  a  deadly  instrument.  So  in 
the  Paine  Case,  the  Western  Union  Telegraph  wire  upon  which  the 
deceased  was  working  carried  a  harmless  current,  and,  as  it  belonged 
to  his  employer,  he  had  a  right  to  assume  that  it  would  not  otherwise 
be  charged;  but  a  deadly  current  escaped  from  the  defendant's  wire 
into  it,  thereby  causing  his  death. 

The  allegations  of  the  complaint  will  not,  in  my  judgment,  support 
a  finding  that  the  plaintiff's  intestate  was  free  from  ne^igence.  I  am 
therefore  of  the  opinion  that  the  complaint  does  not  state  a  cause  of 
action  against  demurrant,  and  that  the  demurrer  must  be  sustained, 
with  right  to  the  plaintiffs  to  plead  over  upon  the  usual  terms. 

Ordered  accordingly. 


(50  Miac.  Rep.  417.) 

MT.  MOKHIS  BANK  v.  NEW  YORK  &  H.  R.  R.  CO.  et  al. 

(Supreme  Oourt,  Special.  Term,  New  York  County.    May,  1906.) 

iRJUNOTIOn— DeNIAI^— PUBUC  INCONVENIENGS— RbMBDT  IN  DAMAGES. 

Plaintiff  sued  to  restrain  the  placing  of  six  transmission  cables  on  the 
girder  of  the  viaduct  in  Park  avenue  in  the  city  of  New  York,  constituting 
a  part  of  a  system  designed  for  the  operation  of  trains  by  electricity  over 
the  viaduct  The  qnestlon  raised  by  the  complaint  related  only  to  the 
location  of  the  conduits  for  the  cables,  and  the  affidavits  were  conflicting 
as  to  whether  it  was  practicable  to  locate  the  cables  in  any  way  below 
the  upper  surface  of  the  girder  or  under  the  viaduct  The  work  was 
prosecuted  under  a  law  prohibiting  the  operation  of  steam  locomotives 
after  a  certain  date,  and  the  property  along  the  line  of  the  viaduct  would 
be  greatly  benefited  by  the  work.  The  damages  to  plaintiff  oould  be 
readily  ascertained.  The  complaint  did  not  allege  that  the  conduits  would 
damage  the  fee  or  impair  the  rental  value  of  the  premises,  but  alleged  that 
they  would  constitute  a  nuisance  and  produce  irreparable  mischief,  and 
that  defendant  had  never  acquired  the  right  to  maintain  such  additions  to 
its  structure.  Defendant's  loss  and  public  inconvenience  from  an  injunc- 
tion would  largely  oatweigh  any  possible  damage  to  plaintiff  by  with- 
holding it    Held,  the  injunction  should  be  denied. 

Action  by  the  Mt.  Morris  Bank  against  the  New  York  &  Harlem 
Railroad  Company  and  the  New  York  Central  &  Hudson  River  Rail- 
road Company.     Motion  for  an  injunction  denied. 
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Hatch  &  Clute,  for  plaintiff. 
Albert  H.  Harris,  for  defendants. 

CLINCH,  J.  The  plaintiff  applies,  under  section  603  of  the  Code 
of  Civil  Procedure,  for  an  order  enjoining  defendants  from  construct- 
ing any  addition  or  extension  to  or  upon  or  projection  from  the  viaduct 
erected  in  front  of  the  premises  of  the  plaintiff,  on  the  northwest  cor- 
ner of  Park  avenue  and  125th  street,  and  from  doing  any  work  in  the 
construction  or  placing  of  pipes,  conduits,  wires,  arms,  brackets,  or 
supports  outside  or  over  said  viaduct,  and  from  using  said  pipes,  wires, 
or  extensions  for  electric  current,  unless  the  same  be  so  placed  or  con- 
structed as  to  be  confined  wholly  within  the  line  and  below  the  level  of 
said  viaduct  as  heretofore  constructed.  The  present  viaduct  was 
erected  in  Park  avenue  in  or  about  the  years  1896  and  1897,  under  the 
provisions  of  chapter  339,  p.  694,  of  the  Laws  of  1892,  as  amended  by 
chapter  694,  p.  715,  of  the  Laws  of  1896.  At  the  time  the  viaduct  was 
erected  steam  locomotives  were,  and  they  now  are,  the  motive  power 
for  operating  trains  upon  it.  The  plaintiff  brought  an  action  for  an 
injunction  and  damages  against  the  defendants,  based  on  the  mainte- 
nance of  this  viaduct  and  the  operation  of  trains  thereon.  The  trial 
of  that  action  resulted  in  an  injunction,  with  alternative  fee  damages 
and  rental  damages.  By  chapter  425,  p.  996,  of  the  Laws  of  1903,  the 
defendants  were  prohibited,  after  a  certain  period  mentioned  in  the  act, 
from  using  steam  as  the  motive  power  for  the  propulsion  of  trains 
upon  the  viaduct,  and  were  specifically  authorized  (section  4,  p.  1001), 
to  use  electricity  for  such  motive  power.  After  the  passage  of  this 
act  the  railroad  companies  commenced  to  make  such  changes  as  were 
required,  by  the  substitution  of  electricity  as  the  motive  power  for 
operating  passenger  trains,  and  this  included  changes  and  additions  to 
the  viaduct  in  front  of  plaintiff's  premises.  About  January  or  Febru- 
ary, 1906,  before  the  commencement  of  this  action,  negotiations  were 
commenced  for  the  settlement  of  all  claims  of  plaintiff  involved  in  its 
first  action.  These  negotiations  were  ended  by  the  delivery  on  March 
8,  1906,  in  consideration  of  $22,321.92  paid  to  plaintiff  by  defendants, 
of  an  instrument  by  which  the  plaintiff  granted  and  conveyed  to  the 
defendants  and  to  their  and  each  of  their  successors,  licensees,  and  as- 
signs forever,  "the  right  to  maintain  and  operate,  in  the  same  manner 
as  at  the  present  time,  the  railroad  viaduct  structure,  station  building, 
platform  and  appurtenances  erected  and  now  existing  in  Park  avenue, 
in  front  of  the  premises  of  the  plaintiff  hereinbefore  described,  under 
and  pursuant  to  chapter  339  [page  694]  of  the  Laws  of  1892,  and 
chapter  694  [page  715]  of  the  Laws  of  1896,  and  the  acts  heretofore 
passed  amendatory  thereof  and  supplemental  thereto,  including  the 
right  to  operate  trains,  locomotives,  and  cars  upon  tjie  present  struc- 
ture by  such  motive  power  as  the  said  companies,  or  either  of  them 
or  their  or  each  of  their  successors,  licensees  and  assigns,  are  now 
authorized  and  required  by  law  to  do,"  and  also  released  unto  the  said 
companies  "all  the  damages  heretofore  occasioned  during  the  owner- 
ship of  the  above-described  premises  by  said  Mt.  Morris  Bank,  includ- 
ing all  damages  to  the  rental  or  usable  value  of  said  premises  occa- 
100  N.Y.S.— 85 
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sioned  by  the  acts  of  the  said  New  York  Central  &  Hudson  River 
Railroad  and  its  contractors  in  the  erection  of  the  station  building  and 
platforms  and  the  alteration  of  said  permanent  viaduct  in  front  of  said 
premises."  By  the  same  instrument  the  plaintiff  released  "unto  the 
said  railroad  companies  all  damages  which  may  hereafter  be  occasion- 
ed to  the  said  premises  by  reason  of  the  construction,  maintenance  and 
operation  of  said  railroad,  viaduct,  structure,  station  and  appurtenan- 
ces as  now  constructed,  maintained,  and  operated  by  reason  of  the 
operation  of  trains,  locomotives  and  cars  thereon  by  any  motive  power 
now  authorized  or  prescribed  by  law." 

While  negotiations  for  this  release  were  proceeding,  defendants 
were  engaged  in  the  installation  of  an  electrical  system  and  had  nearly 
completed  the  installation  to  within  a  short  distance  of  plaintiflF's  prop- 
erty, and  the  plaintiff  had  abundant  opportunity  to  see  the  proposed 
scheme  of  installation ;  but,  so  far  as  the  papers  submitted  on  the  mo- 
tion disclose,  no  inquiry  was  made  by  the  plaintiff  in  respect  to  the 
proposed  scheme,  nor  were  any  objections  thereto  made.  This  system 
calls  for  six  transmission  cables,  each  inclosed  in  a  three-inch  iron 
pipe,  and  the  whole  protected  by  movable  coverings  to  permit  the 
cables  to  be  inspected  and  repaired.  There  are  to  be  six  transmission  ca- 
bles on  the  west  exterior  girder  of  the  viaduct  and  six  on  the  east  exterior 
girder.  These  iron  pipes  are  to  be  in  horizontal  layers  of  three  pipes 
each,  and  the  top  of  the  pipes  will  be  about  14  inches  above  the  top  sur- 
face of  the  girder  and  will  occupy  a  space  about  14J4  inches  in  width. 
At  intervals  of  about  12  feet  there  are  to  be  wooden  blocks  four  inches 
in  thickness,  20  inches  in  width,  placed  traversely  to  the  pipes,  and 
through  these  the  pipes  pass  and  are  held  in  position.  The  upper 
surface  of  the  upper  blocks  is  about  18  inches  above  the  top  surface  of 
the  girder.  To  assist  in  the  support  of  these  pipes  and  wooden  blocks 
it  is  proposed  to  place  an  overhang  along  the  westerly  edge  of  the 
westerly  girder ;  the  upper  surface  of  the  overhang  to  be  on  the  same 
level  as  the  upper  surface  of  the  girder.  There  is  now  a  gas  pipe  rail- 
ing about  38  inches  high  on  this  westerly  girder,  which  is  to  be  re- 
moved when  the  system  of  pipes  and  blocks  is  put  in  position.  It  is 
against  this  erection  18  inches  high  and  this  overhang  of  lOJ^  inches 
that  the  plaintiff  complains.  The  plaintiff  and  the  defendants  submit 
affidavits  by  electrical  engineers  and  experts  in  which  opposing  views 
are  expressed  as  to  whether  it  is  practicable  to  locate  the  transmission 
cables  in  any  way  below  the  upper  surface  of  the  longitudinal  girder, 
either  on  the  outside  or  inside  thereof  or  under  the  viaduct  itself. 

It  is  not  possible  from  the  affidavits  submitted  for  the  court  conclu- 
sively to  determine  whether  the  contention  of  the  plaintiff  or  that  of 
the  defendants  in  respect  to  this  matter  is  correct.  The  consummation 
of  the  work  in  which  the  defendants  are  engaged  will  be  a  great  benefit 
to  all  the  property  along  the  line  of  the  viaduct  and  will  probably  add 
to  the  enjoyment  and  value  thereof.  The  work  is  prosecuted  in  re- 
sponse to  a  public  demand  therefor,  ratified  by  the  state  Legislature  in 
the  enactment  of  chapter  425,  p.  996,  of  the  Laws  of  1903,  which  pro- 
hibits, after  the  period  mentioned  in  the  act,  the  operation  of  trains  by 
steam  locomotives  in  Park  avenue  south  of  the  Harlem  river.  The 
amount  of  damage  done  to  the  plaintiff's  property  by  the  placing  in 
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position,  as  proposed  by  defendant,  of  its  electrical  system,  can  be  quite 
as  readily  ascertained  as  was  the  damage  complained  of  in  its  first 
complaint  and  for  which  it  received  $22,321.92.  The  necessity  for 
such  an  arrangement  of  supply  conduits  as  to  permit  their  inspection 
readily  is  apparently  conceded  by  the  plaintiflf,  as  is  also  the  fact  that 
the  conduits  must  be  installed  upon  or  attached  to  the  viaduct  struc^ 
ture.  The  question  which  the  plaintiff  raises  apparently  has  relation 
only  to  the  location  of  the  conduits.  The  complaint  does  not  contain 
any  allegation  that  the  erection  of  the  electrical  conduits  as  proposed 
by  the  defendants  will  do  any  damage  to  the  fee  or  rental  or  usable 
value  of  the  plaintiff's  premises,  but  alleges  that  the  proposed  additions 
will  constitute  a  nuisance  and  will,  unless  restrained,  ''constitute  a  con- 
tinuous trespass  upon  plaintiff's  easements  and  property  rights  afore- 
said, and  the  further  construction  or  continuance  thereof  permanently 
or  pendente  lite  will  produce  irreparable  mischief  to  this  plaintiff,  for 
which  this  plaintiff  has  no  adequate  remedy  at  law,  and  the  right  to 
construct  or  maintain  said  additions  to  the  structure  has  never  been  ac- 
quired by  these  defendants  or  either  of  them."  The  relief  sought  is 
injunctive.  It  is  questionable  whether,  under  its  complaint,  the  plain- 
tiff is  entitled  to  an  injunction.  Brass  v.  Rathbone,  153  N.  Y.  442, 
47  N.  E.  905 ;  McHenry  v.  Jewett,  90  N.  Y.  68.  Even  though  the 
proposed  improvements  be  without  legal  authority,  and  their  erection 
be  an  evasion  of  the  plaintiff's  property  rights,  it  would  not  be  a 
proper  exercise  of  the  equitable  power  of  the  court  to  restrain  the  im- 
provements. As  was  said  in  Knoth  v.  Man.  Ry.  Co.,  N.  Y.  L.  J.  Nov. 
17, 1904  (affirmed  96  N.  Y.  Supp.  844)  : 

**It  is  apparent  tbat  the  strict  enforcement  of  the  remedy  sought  by  the  plain- 
tiff for  the  invasion  of  her  property  rights  would  result  in  but  slight  benefit  to 
her,  but  in  great  hardship  and  loss  to  the  defendant  and  great  inconvenience  to 
the  public.  The  plaintiff  has  appealed  to  the  equity  side  of  the  court,  and  its 
decision  must  be  framed  upon  equitable  principles.  It  seems  to  be  now  well  set- 
tled in  this  state  that,  even  in  cases  where  the  defendant's  unauthorized  acts  have 
resulted  in  a  clear  invasion  of  plaintiff's  property  rights,  a  court  of  equity  will 
refuse  to  interfere  by  injunction  where  the  loss  to  be  suffered  by  the  defend- 
ant, and  the  inconvenience  to  be  suffered  by  the  public,  if  the  injunction  be 
granted,  will  far  outweigh  any  possible  damage  to  be  suffered  by  the  plaintiff 
if  the  injunction  be  withheld.  Crocker  v.  Manhattan  Life  Ins.  Ck).,  61  App. 
Dlv.  226,  70  N.  Y.  Supp.  492 ;  Riedeman  v.  Mt.  Morris  Elec.  Light  Co.,  66  App. 
Div.  23,  67  N.  Y.  Supp.  391 ;  Bates  v.  Holbrook,  67  App.  Div.  25,  73  N.  Y.  Supp* 
417,  affirmed  by  CJourt  of  Appeals,  171  N.  Y.  460,  64  N.  B.  181." 

For  the  reasons  assigned  the  plaintiff's  motion  must  be  denied. 
Motion  denied. 


(50  Misc.  Rep.  432.) 

VAN  HORN  V.  STUYVESANT. 

(Supreme  Court,  Special  Term,  New  York  County.    Aiay,  1906.) 

1.  Vendob  and  Purchaser— Marketable  Title. 

Defendant  for  over  25  years  had  been  the  owner  of  one  of  a  row  of 
houses  so  built  that  part  of  the  stoop  of  each  house  encroached  a  few 
inches  on  the  premises  immediately  westward  and  projected  several  inches 
beyond  the  building  limit  fixed  by  the  city  ordinance.  The  encroachments 
were  merely  omamentaL    Defendant  conveyed  his  house,  known  as  No. 
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844  West  Fifty-Eighth  street.  The  stoop  of  No.  342  encroached  upon 
No.  344,  which  encroached  on  No.  346.  Held  that.  In  so  far  as  said  eo- 
croaclunents  were  merely  trespasses  continuing  for  ot^»:  20  years,  defend- 
ant's title  to  No.  344  was  unaffected  and  marketable,  and  he  could  con- 
yey  the  same,  including  those  parts  which  encroached  on  Na  346. 

[Ed.  Note.— For  cases  in  point,  see  toL  48,  Cent  Dig.  YendiMr  and  Pur- 
chaser. §§  245-247.] 

2.  Sake— AssuicPTioivB. 

Where  the  stoop  of  each  of  several  houses  in  a  block  encroached  a  few 
inches  on  the  adjoining  line,  and  the  encroachments  were  merely  orna- 
mental, and  removable,  an  assumption  that  they  existed  by  leave,  and  did 
not  constitute  adverse  possession  within  Code  Civ.  Proc.  H  368,  371,  37Z 
375,  and  were  not  defects  in  the  title  of  the  owner,  or  a  cause  of  damage 
to  a  vendee  of  the  proi>erty,  was  warranted. 

8.  Sauk. 

Where  the  stoop  of  defendant's  building  encroached  a  few  inches  on  the 
building  line  established  by  a  city  ordinance,  and  the  city  had  made  no 
complaint  as  to  such  encroachment,  which  had  existed  for  some  20  years, 
the  remote  possibility  of  hostile  action  by  it  did  not  affect  the  marketability 
of  the  owner's  title. 

Action  by  George  KiUisch  Van  Horn  against  Augustus  Van  Home 
Stuyvesant  to  enforce  a  vendee's  lien  for  money  paid  on  a  contract  to 
convey  land.  Judgment  for  specific  performance  granted  on  defend- 
ant's counterclaim. 

Kurzman  &  Frankenheimer  (John  Frankenheimer,  of  counsel),  for 
plaintiff. 
Lord,  Day  &  Lord  (L.  H.  Beers,  of  counsel),  for  defendant. 

BLANCHARD,  J.  This  is  an  action  brought  by  the  plaintiff,  who 
is  the  vendee  under  a  contract  to  convey  realty,  to  enforce  a  vendee's 
lien  for  the  sum  of  $1,000,  paid  by  him  on  said  contract,  together  with 
$158.60  paid  for  searching  title.  The  contract  provided  that  the  de- 
fendant should  convey  to  the  plaintiff  a  "certain  dwelling  house,  lot, 
piece  and  parcel  of  land,''  described  by  metes  and  bounds  and  "being 
known  as  Na  344  West  Fifty-Eighth  street,  in  the  borough  of  Man- 
hattan, city  of  New  York."  A  survey  has  shown  that  these  premises 
encroach  upon  the  adjacent  premises.  No.  346,  in  the  following  re- 
spects :  The  railing  and  "nose"  of  the  steps  upon  the  stoop  encroach 
about  five  inches  into  the  area,  and  the  capstone  encroaches  about  one 
foot  two  inches.  The  newel  post,  which  is  in  the  street  and  beyond 
the  title  line,  encroaches  about  one  foot  seven  inches  beyond  the 
prolongation  of  the  division  line  between  No.  344  and  No.  346;  and 
the  newel  post  and  lower  step  project  about  four  inches  beyond  the 
building  limits  fixed  by  section  182  of  the  corporation  ordinances. 
Corresponding  to  the  encroachments  of  No.  344  upon  No.  346  are  en- 
croachments of  similar  degree  of  the  stoop,  capstone,  and  newel  post 
of  No.  342  upon  No.  344.  The  defendant  has  owned  No.  344  since 
1881,  and  during  this  period  the  stoops,  capstones,  and  newel  posts  of 
No.  344  and  No.  342  have  continued  in  their  present  positions  without 
any  objection  by  the  owner  of  either  premises  or  by  the  city  authorities 
or  by  the  owners  of  neighboring  premises.  The  plaintiff  contends 
that  by  reason  of  the  facts  above  mentioned,  the  title  to  the  premises 
sought  to  be  conveyed  is  unmarketable.  The  only  damage  alleged  to 
be  caused  by  these  encroachments  is  tliat  the  encroachments  of  No. 
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342,  should  they  constitute  adverse  possession  for  the  statutory  period, 
will  interfere  with  the  rebuilding  the  house  and  bringing  out  the  walls 
to  the  street  line.  The  defendant  answers  that  the  title  is  marketable, 
and  demands  specific  performance  of  the  contract. 

The  scant  discussion  which  the  legal  principles  applicable  to  en- 
croachments of  this  character  have  received  in  previous  decisions,  and 
the  frequency  with  which  the  questions  raised  in  the  present  case  occur 
in  the  closing  of  titles  to  private  dwelling  houses  in  New  York  City, 
warrant  a  serious  examination  of  the  subject.  The  encroachments  of 
No.  342  upon  No.  344  and  of  No.  344  upon  No.  346  are  clearly  tres- 
passes, for  which  the  owner  of  the  premises  encroached  upon  might 
bring  action,  unless  barred  by  adverse  possession  for  the  statutory  per- 
iod. Stowers  v.  Gilbert,  166  N.  Y.  600,  602,  51  N.  E.  282 ;  Crocker  v. 
Manhattan  Life  Ins.  Co.,  61  App.  Div.  226,  70  N.  Y.  Supp.  492 ;  Far- 
ley V.  Howard,  60  App.  Div.  193,  70  N.  Y.  Supp.  61;  Wilson  v. 
Wightman,  36  App.  Div.  41,  66  N.  Y.  Supp.  806 ;  Nash  v.  Kemp,  49 
How.  Prac.  622,  affirmed  in  12  Hun,  692.  It  is  familiar  doctrine  that 
a  purchaser  of  realty  is  not  required  to  take  a  title  that  he  must  defend 
by  litigation.  Vought  v.  Williams,  120  N.  Y.  257,  24  N.  E.  196,  8  L. 
R.  A.  691,  17  Am.  St.  Rep.  634;  McPherson  v.  Schade,  149  N.  Y.  21, 
43  N.  E.  627;  Heller  v.  Cohen,  164  N.  Y.  299,  48  N.  E.  627;  Empire 
Realty  Corp.  v.  Sayre,  107  App.  Div.  415,  418,  95  N.  Y.  Supp.  371. 

In  determining  the  probability  of  an  attack  upon  the  purchaser's 
title,  however,  the  court  will  consider  the  slight  character  of  the  tres- 
pass and  the  ease  with  which  it  may  be  corrected,  both  of  which  are 
circumstances  tending  to  show  that  an  action  for  the  trespasses  in 
question  could  not  be  regarded  as  a  real  attack  upon  the  purchaser's 
title  to  the  premises  which  are  the  subject  of  the  sale.  The  court  will 
also  consider  the  long-continued  sufferance  of  the  owner  whose  prem- 
ises are  encroached  upon  as  a  circumstance  tending  to  show  not  only 
the  improbability  of  an  attack  upon  the  purchaser's  title,  but  also  a 
willingness  to  permit  the  purchaser  to  correct  the  encroachment  at  the 
time  and  in  the  manner  most  convenient  to  him.  This  seems  to  be  the 
principle  upon  which  rest  the  cases  holding  titles  to  be  marketable, 
notwithstanding  such  trespasses.  Empire  Realty  Corp.  v.  Sayre,  107 
App.  Div.  415,  420,  96  N.  Y.  Supp.  527;  Miller  v.  Downing,  64  N.  Y. 
631 ;  Merges  v.  Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280 ;  affirmed 
in  168  N.  Y.  701,  63  N.  E.  1128;  Sebald  v.  Mulholland,  6  Misc.  Rep. 
349,  355,  26  N.  Y.  Supp.  913;  Miller  v.  Piatt,  5  Duer,  272.  The 
single  circumstance  of  a  continued  trespass  for  20  years  is  alone  not 
sufficient  to  constitute  holding  by  adverse  possession.  According  to 
section  368  of  the  Code  of  Civil  Procedure  the  premises  must  be  "pos- 
sessed adversely  to  the  legal  title,"  and  a  trespass  unaccompanied  by 
a  claim  of  title  in  the  trespasser  to  the  premises  trespassed  upon  is  in- 
sufficient to  deprive  the  rightful  owner  of  title  and  right  to  possession. 
Flora  v.  Carbeau,  38  N.  Y.  Ill,  115,  116 ;  Humbert  v.  Trinity  Church, 
24  Wend.  687,  597,  602,  611 ;  Culver  v.  Rhodes,  87  N.  Y.  348,  353- 
365;  Barnes  v.  Light,  116  N.  Y.  34,  39,  40,  22  N.  E.  441;  Steven- 
son V.  Fox,  40  App.  Div.  364,  359,  67  N.  Y.  Supp.  1094;  Kneller  v. 
Lang,  137  N.  Y.  589,  691,  33  N.  E.  655 ;  Heller  v.  Cohen,  154  N. 
Y.  299,  311,  48.  N.  E.  527;    De  St  Laurent  v.  Gescheidt,  18  App. 
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Div.  121,  45  N.  Y.  Supp.  730;  Jackson  v.  Thomas,  16  Johns.  293, 
301;  Miller  v.  Piatt,  5  Duer,  272,  277;  Doherty  v.  Matsell,  119  N.  Y. 
664,  23  N.  E.  994;  Lewis  v.  N.  Y.  &  Harlem  R.  R.  Co.,  162  N.  Y 
202,  220-222,  66  N.  E.  540;  Miner  v.  Hilton,  16  App.  Div.  65,  44 
N.  Y.  Supp.  166;  Cornelius  v.  Hall,  32  Misc.  Rep.  663,  66  N.  Y 
Supp.  451.  In  so  far  as  the  encroachments  of  No.  342  upon  No. 
344  and  of  No.  344  upon  No.  346  are  merely  trespasses,  continuing 
for  over  20  years,  the  title  of  the  defendant  to  the  premises  No.  344 
is  unaffected,  and  is  now  marketable. 

From  the  foregoing  considerations  it  follows  that  the  defendant 
can  convey  title  to  No.  344,  including  those  parts  which  encroach 
upon  No.  346.  The  plaintiff  admits  that  the  encroachments,  con- 
sidered as  mere  trespasses  which  have  not  ripened  into  adverse  pos- 
session for  the  statutory  period,  cause  no  actual  damage.  Consider- 
ing the  encroachments  of  No.  342  upon  No.  344  and  of  No.  344  up- 
on No.  346  merely  as  trespasses,  the  chief  objection  of  the  plaintiff 
is  that  they  render  the  purchaser  liable  to  litigation.  All  these  en- 
croaching parts,  however,  are  merely  ornamental,  unnecessary,  and 
removable  parts  of  the  premises.  Under  the  circumstances  sur- 
rounding the  trespasses  which  these  encroaching  parts  constitute, 
the  court  is  justified,  upon  the  authorities  above  cited,  in  assuming  that 
these  trespasses  will  not  be  the  subject  of  litigation,  and  that  a 
peaceable  removal  of  the  encroaching  parts  will  be  permitted  at 
the  request  of  either  party.  The  principles  above  mentioned  apply 
also  to  the  projection  of  the  stoop  and  newel  post  of  No.  344  be- 
yond the  building  and  into  the  street  line.  Webster  v.  Kings  Co. 
Trust  Co.,  146  N.  Y.  275,  281,  282,  39  N.  E.  964;  Empire  Realtv 
Corp.  V.  Sayrc,  107  App.  Div.  415,  417,  95  N.  Y.  Supp.  37l'; 
Klem  V.  Sachs,  102  App.  Div.  44,  92  N.  Y.  Supp.  107;  Levy  v. 
Hill,  70  App.  Div.  95,  76  N.  Y.  Supp.  19,  affirmed  in  174  N.  Y. 
536,  66  N.  E.  1112;  Merges  v.  Ringler,  34  App.  Div.  415,  421,  54  N. 
Y.  Supp.  280,  affirmed  in  158  N.  Y.  701,  53  N.  E.  1128 ;  Broadbelt  v. 
Loew,  15  App.  Div.  343,  44  N.  Y.  Supp.  159,  affirmed  in  162  N. 
Y.  642,  67  N.  E.  1105. 

In   Empire   Realty   Corp.  v.  Sayre,  supra,  the   court   said: 

"As  to  the  city,  it  may  be  assumed,  although  there  is  no  evidence  upon  the 
subject,  that  In  contemplation  of  the  erection  of  the  building  the  then  owner 
observed  the  preliminary  requirements  of  filing  with  the  proper  city  depart- 
ment, the  department  of  buildings,  the  necessary  plans,  and  that  the  bnild- 
ing  was  erected  with  the  consent  of  the  city  after  it  had  approved  of  these 
plans.  Any  contrary  assumption  would  be  based  upon  the  conclusion  that  the 
city  officials  had  neglected  to  perform  their  duties  by  permitting  an  owner  to 
erect  a  building  without  complying  with  the  legal  requirements,  and  such  an 
assumption  will  not  be  indulged  in  in  the  absence  of  proof  to  sustain  it  So 
far  as  the  record  shows,  no  complaint  has  been  made  by  the  municipality  con- 
cerning the  encroachment,  and  no  steps  have  been  taken  looking  toward  its 
removal,  although  the  building  has  now  been  standing  for  about  five  years. 
Under  these  circumstances  is  not  the  possibility  of  hostile  action  by  the  city 
so  remote  that  it  should  not  be  regarded  as  affecting  the  marketability  of  the 
title?  Would  this  not  be  a  case  where  the  principle  de  miulnils  non  curat  lex 
would  apply?" 

Since  the  plaintiflf  in  the  present  case  has  raised  objection  to  the 
defendant's  title  on  the  ground  that  it  depends  in  part  upon  ad- 
verse possession  by  the  defendant  of  small  portions  of  the  adjoining 
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premises,  and  that  it  is  incumbered  in  part  by  adverse  possession  on 
the  part  of  the  owner  of  the  adjoining  premises,  the  burden  of  prov- 
ing the  title  marketable  is  cast  upon  the  defendant.  Kneller  v.  Lang, 
137  N.  Y.  589,  591,  33  N.  E.  555;  Hartley  v.  James,  50  N.  Y.  38; 
Simis  V.  McElroy,  160  N.  Y.  156,  64  N.  E.  674,  73  Am.  St.  Rep. 
673;  Snow  v.  Monk,  81  App.  Div.  206,  80  N.  Y.  Supp.  719;  Steven- 
son V.  Fox,  40  App.  Div.  354,  359,  57  N.  Y.  Supp.  1094;  Spero  v. 
Schultz,  14  App.  Div.  428,  43  N.  Y.  Supp.  1016;  Carolan  v.  Yoran, 
104  App.  Div.  489,  93  N.  Y.  Supp.  935 ;  Miner  v.  Hilton,  15  App. 
Div.  55,  44  N.  Y.  Supp.  156;  Wilhelm  v.  Federgreen,  2  App.  Div. 
483,  486,  38  N.  Y.  Supp.  8,  affirmed  in  157  N.  Y.  713,  53  N.  E.  1133. 

In  so  far  as  the  evidence  fails  to  show  whether  the  defendant  or 
the  owner  of  the  adjoining  premises  was  or  was  not  under  disabil- 
ities which  would  prevent  the  running  of  the  statutory  period,  the 
defendant  has  failed  to  sustain  this  burden  of  proof.  If,  however, 
the  encroachments  do  not  constitute  adverse  possession,  the  burden 
of  proving  the  title  marketable  has  been  successfully  sustained  by 
the  defendant.    Section  368  of  the  Code  of  Civil  Procedure  provides : 

••In  an  action  to  recover  real  property,  or  the  possession  thereof,  the  person 
who  establishes  a  legal  title  to  the  premises  is  presumed  to  have  been  pos- 
sessed thereof,  within  the  time  required  by  law;  and  the  occupation  of  the 
premises  by  another  person  is  deemed  to  have  been  under  and  in  subordination 
to  the  legal  title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement  of  the  action." 

The  term  "adversely,"  as  here  used,  is  defined  in  section  371  of  the 
Code  of  Civil  Procedure,  as  follows : 

••Where  there  has  been  an  actual  continued  occupation  of  premises,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a  written  in- 
strument, or  a  Judgment  or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  have  been  held  adversely." 

According  to  section  372,  land  is  deemed  to  have  been  possessed 
and  occupied  within  the  meaning  of  the  sections  above  quoted  "where 
it  has  been  protected  by  a  substantial  inclosure,"  and  "where  it  has 
been  usually  cultivated  or  improved."  Section  375  enumerates  the 
disabilities  of  the  owner  of  the  servient  estate  which  will  prevent 
the  running  of  the  statutory  period  against  him. 

It  remains  to  be  decided,  therefore,  whether  the  encroachments  in 
the  present  case  constitute  such  occupation  as  to  be  "adverse"  posses- 
sion within  the  definitions  above  mentioned.  The  intention  to  hold 
"adversely"  or  to  hold  under  a  claim  inconsistent  with  the  recognition 
of  the  title  of  the  true  owner  is  essential  to  adverse  possession.  Flora 
v.  Carbeau,  38  N.  Y.  Ill,  115,  116;  Culver  v.  Rhodes,  87  N.  Y.  348, 
353-355;  Heller  v.  Cohen,  154  N.  Y.  299,  311,  48  N.  E.  527;  Hum- 
bert V.  Trinity  Church,  24  Wend.  587,  597,  602,  611;  Kneller  v.  Lang, 
137  N.  Y.  589,  591,  33  N.  E.  555;  Barnes  v.  Light,  116  N.  Y.  34, 
39,  40,  22  N.  E.  441;  Stevenson  v.  Fox,  40  App.  Div.  354,  359,  67 
N.  Y.  Supp.  1094;  De  St.  Laurent  v.  Gescheidt,  18  App.  Div.  121, 
45  N.  Y.  Supp.  730;  Jackson  v.  Thomas,  16  Johns,  293,  301; 
Miller  v.  Piatt,  5  Duer,  272,  277;  Cornelius  v.  Hall,  32  Misc.  Rep. 
663,  66  N.  Y.  Supp.  451.  This  intention  may  be  shown  by  express 
declarations  or  by  acts  which  can  only  be  interpreted  as  evidencing 
such  intentions. 
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In  Flora  v.  Carbeau,  supra,  Woodruff,  J.,  writing,  the  court  said : 

"If  it  be  conceded  that  20  years'  use  of  a  way  over  lands  situated  as  tbese 
were  would,  as  matter  of  evidence,  raise  a  sufficient  presumption  that  the  party 
claimed  the  right,  that  the  use  was  adverse,  and  that  the  owner  knew  and  ac- 
quiesced, still  the  moment  it  appeared  that  the  use  began  in  mere  license  or 
indulgence  there  was  an  end  to  all  presumption.    Thus  Bronson,  J.,  in  Parker 
y.  Foote  [19  Wend.  313],  says:    *To  authorize  the  presumption  of  grant,  the 
enjoyment  of  the  easement  must  not  only  be  uninterrupted  for  the  period  of 
20  years,  but  it  must  be  adverse,  not  by  leSiVe  or  favor,  but  under  a  claim 
or  assertion  of  right ;  and  it  must  be  with  the  knowledge  and  acquiescence  of 
the  owner.'    How  do  the  terms  *by  leave  or  favor'  differ  from  •by  permtssion'l 
So  Chief  Justice  Parsons,  in  Gayetty  v.  Bethune  (14  Mass.  53  [7  Am.  Dec.  188]), 
says  it  'must  be  adverse,  or  of  a  nature  to  indicate,  that  it  is  claimed  as  a 
right,  and  not  the  effect  of  indulgence,  or  of  any  compact  short  of  a  grant.' 
And  in  White  v.  Spencer  (14  N.  Y.  249),  Denio,  O.  J.,  says,  of  the  possession 
and  enjoyment  of  an  easement,  'If  it  were  by  license,  no  length  of  enjoyment 
would  prejudice  the  title  of  the  proprietor.'    And  in  CJolvln  v.  Burnett  [17 
Wend.  569]  Gowen,  J.,  says,  with  singular  aptness  to  the  condition  of  wild 
lands,  *non  constat,  that  the  whole  may  not  have  been  as  lessee  or  by  comity, 
until  the  owner  shall  reach  the  time  when,  for  purposes  which  remained  sus- 
pended on  account  of  the  mere  convenience  of  his  neighbor,  he  comes  in  for  the 
enjoyment  of  his  conceded  rights.* " 

The  rule  was  further  explained  by  Finch,  J.,  writing  the  opinion 
of  the  court  in  Culver  v.  Rhodes,  supra : 

"The  rule  Is  just  if  the  ouster  or  adverse  possession  is  brought  home  to  the 
knowledge  of  the  owner,  or  is  of  such  definite  and  hostile  and  public  character 
that  such  knowledge  may  be  fairly  presumed,  but  it  is  unjust  and  unreasonable 
if  enforced  without  such  limitation.  Trus.,  etc..  Town  of  East  Hampton  v. 
Kirk,  84  N.  Y.  220,  88  Am.  Rep.  505.  The  authorities  plainly  recognisse  the 
reason  and  justice  of  such  requirement,  and  with  some  differences  and  varia- 
tions have  as  yet  never  drifted  away  from  it  Originally  an  actual  disseisin. 
a  palpable  turning  out  of  the  co-tenant,  or  hindering  him*  from  eutry,  seems  to 
have  been  requisite.  Reading's  Gase,  1  Salk.  392.  The  modem  rule  is  con- 
tent with  less,  but  is  well  settled  in  Hawk  v.  Senseman,  C  Serg.  &  R.  (Pa.)  21, 
that  to  effect  an  ouster  of  the  co-tenant  there  must  be  'an  actual,  continued, 
visible,  Dotorlous,  distinct  and  hostile  possession.'  It  must  be  such  that  knowl- 
edge of  its  existence  is  brought  borne  to  the  co -tenant  Zeller's  Lessee  v.  Eck- 
ert,  4  How.  (U.  S.)  295,  11  L.  Ed.  979 ;  Barr  v.  Grabs,  4  Wheat  213,  4  L.  B<L 
553;  McGlung  v.  Ross,  5  Wheat  (U.  S.)  124,  5  L.  Bd.  46;  Challefoux  v. 
Ducharme,  8  Wis.  287;  Long  v.  Mast  H  Venn.  189;  Rennet  v.  Bullock,  35 
Pa.  864 ;  Hall  v.  Stevens,  9  Mete.  (Mass.)  418.  It  must  make  the  intention  to 
hold  adversely  manifest  and  palpably  display  such  intention.  Marcy  v.  Marcy, 
6  Mete.  (Mass.)  360;  Prescott  v.  Nevers,  4  Mason,  330,  Fed.  Gas.  No.  11,390; 
Hart  V.  Gregg,  10  Watts.  (Pa.)  185,  36  Am.  Dec.  166.  This  uniform  current  of 
decision  is  not  broken  or  diverted  by  the  cases  in  our  state.  Wherever  tbe 
acts  needful  to.  create  an  ouster  have  been  stated,  they  have  been  an  actual  and 
exclusive  possession  of  the  whole  premises,  claiming  the  whole  (Florence  v. 
Hopkins  [46  N.  Y.  182]) ;  taking  title  from  a  hostile  source,  and  refusing  to  let 
in  the  co-tenant  (Glapp  v.  Bromagan  [9  Gow.  530] ;  Glark  v.  Grego,  47  Barb. 
617 ;  Phelan  v.  Kelly,  25  Wend.  395) ;  an  exclusive  possession,  exclusive  re- 
ceipt of  rents  and  profits,  and  exclusive  claim  of  title  (Grim  v.  Dyar,  3  Duer, 
354) ;  a  public  claim  of  the  entire  title,  a  notorious  act,  an  open  claim  of  ex- 
clusive right  (Smith  v.  Burtis,  9  Johns.  174;  Jackson  v.  Brink,  5  Gow.  483; 
Jackson  v.  Tibbits,  9  CJow.  241 ;  Miller  v.  Piatt,  5  Duer,  272) ;  or  where,  upon 
demand  of  the  co-tenant,  his  title  is  denied  and  possession  is  refused.  Siglar 
V.  Van  Riper,  10  Wend.  419.  It  is  impossible  to  mistake  this  uniform  direc- 
tion of  the  cases.  If  no  explicit  uotlce  is  given  to  the  co-tenant  of  the  denial 
of  his  right,  the  occupant  must  make  his  possession  so  visibly  hostile  and  notor- 
ious, and  80  apparently  exclusive  and  adverse,  as  to  justify  an  inference  of 
Imowledge  on  the  part  of  the  tenant  sought  to  be  ousted,  and  of  laches  if  be 
fails  to  discover  and  assert  his  rights.    Grary  v.  Goodman,  22  N.  Y.  173." 


Digitized  by 


Google 


Sup.   Ct.)  VAN  HORN   V.  8TUYVE8ANT.  553 

It  has,  however,  been  held  repeatedly  that  the  erection  of  a  per- 
manent, substantial  structure  for  the  continuous  and  necessary  use 
of  the  encroaching  party  is  evidence  of  "adverse  possession."  Pear- 
sail  V.  Westcott,  46  App.  Div.  34,  60  N.  Y.  Supp.  816 ;  Stillwell  v. 
Boyer,  36  App.  Div.  424,  55  N.  Y.  Supp.  358;  Lewis  v.  N.  Y.  & 
Harlem  R.  R.,  162  N.  Y.  202,  224,  56  N.  E.  540;  Barries  v.  Light, 
116  N.  Y.  34,  39,  40,  22  N.  E.  441 ;  Cornelius  v.  Hall,  32  Misc. 
Rep.  663,  66  N.  Y.  Supp.  451.  Even  though  the  encroaching  party 
had  no.  actual  intention  of  encroaching  beyond  the  bounds  of  his 
premises,  still  if  he  occupies  and  improves  a  strip  of  the  adjacent 
premises  with  such  permanent  and  substantial  structures,  or  nec- 
essary and  substantial  parts  of  structures  as  evidence  an  actual  inten- 
tion to  use  the  strip  in  question  to  the  exclusion  of  the  true  owner, 
in  the  belief  that  title  to  the  strip  is  in  himself,  he  must  be  regarded 
as  holding  "adversely"  to  the  true  owner.  Crary  v.  Goodman,  22  N. 
Y.  170,  174,  175;  Eldridge  v.  Kenning,  35  N.  Y.  190;  12  N.  Y.  Supp. 
693;  Roulston  v.  Stewart,  40  App.  Div.  200,  57  N.  Y.  Supp.  1061. 
On  the  other  hand,  if  the  acts  of  occupation  are  consistent  with  rec- 
ognition of  the  title  of  the  true  owner,  the  possession  is  not  ad- 
verse. Flora  V.  Carbeau,  38  N.  Y.  Ill,  115,  116;  Culver  v.  Rhodes, 
87  N.  Y.  348;  Miller  v.  Piatt,  5  Duer,  272,  277;  Doherty  v.  Matsell, 
119  N.  Y.  646,  23  N.  E.  994;  Miner  v.  Hilton,  15  App.  Div.  55,  44 
N.  Y.  Supp.  155 ;  Lewis  v.  N.  Y.  &  Harlem  R.  R.  Co.,  162  N.  Y.  202, 
220-222,  56  N.  E.  540. 

Acts  of  occupation  permitted  by  the  leave  or  favor  of  the  true 
owner  or  indulged  as  matters  of  neighborly  convenience  are  not  hostile 
to  the  title  of  the  true  owner.  Flora  v.  Carbeau,  supra;  Culver  v. 
Rhodes,  supra,  and  cases  above  cited.  The  premises  in  the  present 
case  are  one  of  a  row  of  brownstone-frpnt  houses,  all  of  which  were 
built  presumably  at  the  same  time.  The  builder,  though  careful 
to  observe  the  boundaries  in  the  erection  of  the  walls,  was  care- 
less in  the  construction  of  the  less  important  adornments  of  the 
houses,  so  that  parts  of  the  capstone,  stoop,  and  newel  post  of  each 
house  encroached  a  few  inches  upon  the  premises  immediately  west- 
ward. The  legal  effect  of  the  encroachments  in  the  present  case 
is  determined  solely  by  their  physical  character  and  extent.  All  of 
the  encroaching  parts  are  merely  ornamental,  unnecessary,  and  re- 
movable parts  of  the  premises.  For  reasons  already  stated  in  dis- 
cussing the  encroachments  of  the  premises  No.  342  upon  No.  344, 
considered  in  the  aspect  of  trespasses,  the  court  is  justified  in  as- 
suming that  the  removal  of  the  encroaching  parts  may  be  made  upon 
the  request  of  either  party,  and  that  a  continuance  of  the  encroach- 
ments is  by  the  leave  and  favor  of  the  defendant  and  out  of  con- 
sideration for  the  convenience  of  the  owner  of  No.  342.  Since 
these  encroachments  do  not  constitute  "adverse"  possession,  they 
are  not  a  defect  in  the  defendant's  title,  and  upon  the  evidence  in 
the  record  are  not  a  cause  of  damage.  In  respect  to  these  encroach- 
ments, therefore,  the  defendant's  title  is  marketable. 

Judgment  for  specific  performance  will  be  granted  according  to 
the  prayer  of  the  defendant's  counterclaim  stated  in  his  answer. 
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(50  Misc.  Rep.  400.) 

SCHELL  et  aL  v.  CARPENTER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1906.) 

Wills— CoNSTRuonoN—NATURB  of  Estate. 

Testator  gave  the  residue  of  his  estate  to  hla  executors  In  trust  for  the 
benefit  of  his  wife,  and  on  her  death  to  convey  one  share  to  his  son  to 
enjoy  In  severalty  to  himself  and  his  heirs  forever,  provided  that,  if  he 
should  die  leaving  lawful  Issue  at  the  death  of  testator's  wife,  then  the 
share  to  be  conveyed  to  them,  but  If  he  should  have  died  without  such  issue 
then  living  to  hold  such  share  for  testator*s  daughter  and  her  Issue,  upon 
the  same  trust  The  will  further  provided  that  on  the  wife's  death  his 
executors  should  retain  the  other  share,  receive  the  Income,  and  pay  it 
over  to  his  daughter  for  life,  and  on  her  death  leaving  issue  convey  the 
same  to  them,  or  on  her  death  without  issue  to  convey  It  to  his  son,  or  If 
he  should  die  leaving  lawful  Issue  to  convey  to  them.  The  will  further 
provided  that  If  the  son  and  daughter  should  die  before  the  wife  without 
issue  living  at  the  wlfe^s  death,  or  If  the  daughter  should  die  after  his 
wife  without  Issue  and  after  the  son's  death  without  Issue,  then  the  estate 
held  In  trust  to  be  conveyed  to  testator's  brothers  and  brother-in-law  and 
to  their  issue.  Held,  that  the  son  alone  took  a  vested  estate  in  the  re- 
mainder, and  a  brother  of  testator  took  only  a  contingent  estate  which  he 
could  not  convey  by  will. 

Action  by  R.  Montgomery  Schell  and  others  against  J.  Herbert 
Carpenter  and  others.    Demurrer  to  complaint  sustained. 

John  K.  Erskine,  Jr.  (Thomas  Thacher,  of  counsel),  for  plaintiffs. 
Arthur  F.  Cosby,  for  defendant  Helen  Louise  Morris. 
Marshall,  Moran  &  Williams,  for  defendant  Estelle  Morris  Car- 
nochan. 
John  S.  Davenport,  for  defendant  J.  Herbert  Carpenter. 
Ward,  Hayden  &  Satterlee,  for  defendant  Anne  Morris  Ramsay. 

LEVENTRITT,  J.  The  defendants  demur  to  a  complaint  in  par- 
tition on  the  ground  that  the  plaintiffs  have  no  interest  in  the  real 
property. 

The  essential  allegations  are: 

AquiUa  Giles  Stout  died  in  1857,  leaving  a  will  by  which,  in  the 
residuary  clause,  he  devised  his  entire  estate,  with  the  exception  of 
a  few  articles  of  personalty,  to  his  executors  in  trust  for  the  benefit 
of  his  wife  for  life.    This  clause  further  provided : 

"Upon  the  death  of  my  said  wife,  to  divide  the  said  trust  estate  Into  equal 
shares  or  portions  and  to  convey  and  transfer  one  of  such  shares  or  portions 
to  my  said  son,  In  such  manner,  that  he  may  henceforth  have,  hold  and  enjoy 
the  same  In  severalty,  to  himself,  his  heirs,  executors,  administrators  and 
assigns  forever,  and  in  case  my  said  son  shall  have  died  leaving  lawful  issue 
or  other  descendants,  living  at  the  death  of  iny  said  wife,  then  to  convey  and 
transfer  the  same  in  like  manner  to  such  issue  or  other  descendants  and  In 
case  my  said  son  shall  have  died  without  lawful  issue  or  other  descendants, 
living  at  the  death  of  my  said  wife,  then  to  hold  and  retain  the  same  for  the 
benefit  of  my  said  daughter  and  her  issue  or  other  descendants  upon  the  same 
trust  as  the  other  half  of  my  said  estate  is  herein  directed  to  be  held  and  re- 
tained. And  upon  the  death  of  my  said  wife  to  hold  and  retain  the  other  of 
the  said  shares  of  the  said  trust  estate  upon  this  further  trust,  that  Is  to  say, 
to  receive  the  rents,  issues,  profits  and  income  thereof,  and  to  pay  the  same 
over  to  my  said  daughter  during  her  life,  and  upon  her  death  leaving  lawful 
issue  or  other  descendants,  to  convey  and  transfer  the  same  to  such  Issue  or 
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other  descendants  or  if  she  shall  have  died  without  leaving  lawful  issue  or 
other  descendants  then  to  convey  and  transfer  the  same  to  my  said  son  or  if 
he  shall  have  died  leaving  lawful  issue  or  other  descendants,  then  to  such  issue 
or  descendants.  And  \t  both  my  said  son  and  daughter  shall  die  before  my 
said  wife  without  leaving  lawful  issue  or  other  descendants  living  at  the  death 
of  my  said  wife,  or  if  my  said  daughter  shall  die  after  my  said  wife  without 
leaving,  lawful  Issue  or  other  descendants,  and  my  son  shall  also  have  died  be- 
fore my  said  daughter  without  leaving  lawful  issue  or  other  descendants  living 
at  the  death  of  my  said  daughter,  then  to  convey  and  transfer  such  part  of  my 
estate  as  shall  be  then  held  in  trust  to  my  brothers  William  O.  Stout,  and 
Arthur  B.  Stout  and  to  my  brother-in-law,  Arthur  B.  Morris ;  or  to  such  of 
them  as  shall  then  be  living  and  to  the  issue  or  other  descendants  of  such  as 
shall  be  dead,  in  equal  shares,  that  is  to  say,  such  issue  or  other  descendants 
taking  the  share  of  his,  her  or  their  parent  if  living." 

The  words  "issue"  and  "descendants"  are  defined  in  the  will  as 
meaning  "issue  then  living"  and  "descendants  of  such  issue  as  shall 
have  died."  Arthur  B.  Morris,  William  C.  Stout,  Francis  A.  Stout 
(the  son),  and  Arthur  B.  Stout  died  in  the  order  named,  during 
the  lifetime  of  the  daughter  and  without  leaving  issue  or  descend- 
ants of  issue.  The  daughter  survived  the  widow.  William  C.  Stout 
left  a  will  by  which  he  devised  all  his  property,  real  and  personal, 
to  his  wife,  Delia  H.  Stout.  The  plaintiflfs  claim  as  residuary  legatees 
under  the  will  of  Delia  H.  Stout. 

The  question  presented  is  whether,  under  the  clause  of  the  will 
quoted,  William  C.  Stout  took  any  estate  in  the  property  sought  to 
be  partitioned,  which  vested  at  the  death  of  the  testator.  The  plain- 
tiffs' contention  is  that  William  C.  Stout  took  a  vested  estate  in  ex- 
pectancy subject  to  being  divested  by  an  event  which  did  not  hap- 
pen ;  that  the  same  was  held  by  him  at  his  death,  passed  by  his  will, 
and  was  not  divested  thereafter.  The  Real  Property  Law  (Laws 
1896,  p.  564,  c.  547),  §  26,  enumerates  estates  in  expectancy  as  (1) 
"Future  estates"  and  (2)  "Reversions."  A  future  estate  is  defined 
as  "an  estate  limited  to  commerce  in  possession  at  a  future  day,  either 
with  or  without  the  intervention  of  a  precedent  estate,  or  on  the  de- 
termination, by  lapse  of  time  or  otherwise,  of  a  precedent  estate  creat- 
ed at  the  same  time."  Section  27.  Upon  the  subject  of  vesting,  the 
statute  provides  (section  30)  :  "A  future  estate  is  either  vested  or 
contingent."  It  is  vested,  when  there  is  a  person  in  being  who  would 
have  an  immediate  right  to  the  possession  of  the  property,  on  the  de- 
termination of  all  the  intermediate  or  precedent  estates.  It  is  con- 
tingent while  the  person  to  whom  or  the  event  on  which  it  is  limited 
to  take  effect  remains  uncertain.  These  provisions  are  in  all  substan- 
tial respects  the  same  as  the  statute  in  force  at  the  testator's  death.  • 
1  Rev.  St.  (1st  Ed.)  p.  723,  pt.  2,  c.  1,  tit.  2,  §  10. 

The  one  test  of  a  vested  remainder  in  this  state  seems  to  be  that  for- 
mulated in  Moore  v.  Littel,  41  N.  Y.  66,  where  the  court  said : 

"If  yon  can  point  to  a  man,  woman  or  child  who,  if  the  life  estate  should 
now  cease,  would  eo  instanti  et  ipso  facto,  have  an  immediate  right  of  pos- 
session, then  the  remainder  is  vested." 

To  the  same  effect  is  Stringer  v.  Barker  (Sup.)  96  N.  Y.  Supp.  1052. 
If  all  conditions  precedent  aflFecting  the  remainder  would  be  ful- 
filled in  favor  of  the  remaindermen,  by  the  immediate  termination  of 
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all  the  preceding  estates,  the  remainder  is  vested.    Or,  as  Prof.  Reeves 
states  It,  that  result  follows  if  the  remaindermen  can  say : 

"If  the  particular  estate  should  now  terminate,  all  conditions  precedent  would 
be  fulfilled  in  my  favor,  and  I  could  ijumediately  take  possession  of  the  prop- 
erty."   Reeves  on  Real  Property,  §  79. 

Applying  these  tests  to  this  case,  the  contention  of  the  plaintiflF  must 
fail,  since  the  only  person  who  was  within  the  definition  of  the  statute 
upon  the  death  of  the  testator  was  the  testator's  son,  Francis  E* 
Stout,  who  alone  would  have  taken  had  the  estates  of  the  widow 
and  daughter  immediately  terminated.  Upon  that  termination  the 
conditions  precedent  would  not  have  been  fulfilled  in  favor  of  Wil- 
liam C.  Stout,  under  whom  the  plaintiflFs  claim,  and  he  would  have 
become  possessed  of  no  estate.  Francis  A.  Stout  was  the  only  per- 
son who  could  by  any  possibility  have  taken  any  vested  estate  and 
he  survived  William  C.  Stout.  The  interest  of  William  C.  Stout 
was  contingent  upon  the  happening  of  uncertain  future  events,  viz.^ 
the  death  of  the  testator's  son  and  daughter  without  issue  or  de- 
scendants of  issue,  and  he  therefore  took  a  contingent  and  not  sl 
vested  interest  at  the  death  of  the  testator.  Furthermore,  the  tes- 
tator gave  his  property  to  his  executors  in  the  following  language: 

"I  give,  devise  and  bequeath  the  same  to  my  executors,  to  have  and  to  hold 
the  same  and  every  part  thereof  with  the  appurtenances  unto  my  said  execu* 
tors,  their  successors  and  assigns." 

The  only  words  of  g^ft  as  to  remaindermen  are  found  in  the  direc- 
tion "to  convey  and  transfer"  at  a  future  time.    The  language  is : 

"If  my  said  daughter  shall  die  after  my  said  wife  without  leaving  lawful 
issue  or  other  descendants,  and  my  said  son  shall  also  have  died  before  my  said 
daughter  and  without  leaving  lawful  issue  or  other  descendants  llvliig  at  the- 
death  of  my  said  daughter,  then  to  convey  and  transfer  such  part  of  my  estate 
as  shall  be  then  held  in  trust  to  my  brothers  •  •  •  or  to  such  of  them  a» 
shall  then  be  living  and  to  the  issue  or  other  descendants  of  such  as  shall  be 
dead." 

There  is  no  present  gift  to  William  C.  Stout  The  only  present 
gift  is  of  the  legal  title  to  the  executors,  who  are  directed  to  hold  the 
estate  in  trust  and  to  transfer  and  convey  after  the  death  of  the 
widow  one-half  to  the  son,  the  other  half  to  be  retained  in  trust 
for  the  benefit  of  the  daughter,  upon  her  death  "to  convey  and 
transfer"  the  whole  estate  to  the  son  or  to  his  issue.  If  at  the 
time  fixed  by  the  testator  for  ultimate  distribution  or  division,  name- 
ly, the  death  of  the  daughter,  the  son  should  be  dead  and  no  issue  or 
descendants  of  issue  survived  him,  the  direction  was  "to  convey  and 
transfer  such  part  of  my  estate  as  shall  be  then  held  in  trust"  tO' 
William  C.  Stout,  Arthur  B.  Morris,  and  Arthur  B.  Stout  "or  to- 
such  of  them  as  shall  then  be  living,"  etc.  Thus  the  testator  him- 
self annexed  futurity  to  the  substance  of  his  gift  to  the  three  remain- 
dermen named,  and  plainly  expressed  an  intention  to  postpone  the 
ultimate  vesting  of  his  estate  until  the  happening  of  the  contingencies 
which  he  specified.  Until  they  happened  there  was  to  be  no  vesting^ 
Lewisohn  v.  Henry,  179  N.  Y.  352,  72  N.  E.  239 ;  Richards  v.  Harts- 
horne,  110  App.  Div.  650,  97  N.  Y.  Supp.  764;  Matter  of  Baer,  UT 
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N.  Y.  348,  354,  41  N.  E.  702.  The  rule  is  stated  in  Smith  v.  Ed- 
wards, 88  N.  Y.  92,  to  be  "that  if  futurity  is  annexed  to  the  substance 
of  the  gift  the  vesting  is  postponed."  In  Matter  of  Crane,  164  N. 
Y.  71,  76,  58  N.  E.  47,  50,  this  rule  was  approved,  and  the  further 
rule  stated  that : 

"Where  the  only  words  of  gift  are  found  in  the  direction  to  divide  or  pay 
at  a  future  time,  the  gift  Is  future,  not  Immediate,  contingent  and  not  vested." 

The  gift  to  William  C.  Stout  is  found  in  the  direction  to  convey 
at  a  future  time,  and  "there  was  no  vesting  until  the  time  to  convey 
came  around."  Lewisohn  v.  Henry,  supra;  Matter,  of  Baer,  147 
N.  Y.  348,  354,  41  N.  E.  702 ;   Matter  of  Crane,  supra. 

It  is  true,  as  plaintiflFs  contend,  that  the  law  prefers  a  construc- 
tion which  results  in  the  immediate  vesting  of  interests,  but,  as  was 
said  in  Lewisohn  v.  Henry,  supra: 

"Willie  the  general  rule  favors  the  vesting  of  estates  it  was  adopted  by 
<x>urts  as  a  guide  to  the  probable  intention  of  testators  and  is  never  applied 
when  that  intention,  as  gathered  from  the  entire  will,  is  that  the  estate  should 
not  vest  All  rules  for  the  construction  of  wills  jrleld  to  the  actual  intention, 
Tvhen  that  is  reasonably  clear  to  the  mind  of  the  Judge  reading  the  words  of 
the  testator." 

The  intention  is  the  paramount  rule  of  construction.  Dougherty 
-v,  Thompson,  167  N.  Y.  472,  483,*  60  N.  E.  760;  Tilden  v.  Green, 
130  N.  Y.  29,  28  N.  E.  880,  14  L.  R.  A.  33,  27  Am.  St.  Rep.  487. 
^'While  we  are  to  encourage  always  a  construction  which  leads  to 
the  vesting  of  legacies  and  seek  diligently  for  evidence  of  such 
purpose  and  intention,  we  must  still  construe  the  will  and  not  make  it 
over  to  suit  our  own  notions  of  what  might  have  been  wisest."  Smith 
^.  Edwards,  supra. 

Not  only  did  the  testator  name  a  future  time  for  the  ultimate 
vesting  of  remainders,  but  he  made  survivorship  at  the  time  of 
-distrubution  an  essential  element  to  the  acquisition  of  any  interest 
t)y  William  C.  Stout.  His  direction  was  to  convey  to  William  C. 
Stout,  Arthur  B.  Morris,  and  Arthur  B.  Stout  "or  to  such  of  them 
as  shall  then"  (at  the  death  of  the  daughter)  "be  living,"  and  to  the 
issue  or  descendants  of  such  as  should  be  dead.  If  all  survived,  they 
were  to  take  a  third.  If  one  died  leaving  issue  or  descendants, 
his  share  was  to  go  to  them.  If  he  left  no  issue  or  descendants,  the  sur- 
viving remaindermen  were  each  to  have  one-half.  If  two  died  with- 
out leaving  issue  or  descendants,  the  survivor  was  to  take  all.  The 
gift  was,  therefore,  to  a  class,  being  to  a  body  of  persons  uncertain 
in  number,  to  be  ascertained  at  a  future  time,  the  share  of  each 
being  dependent  for  its  amount  upon  the  ultimate  number.  Matter 
of  Kimberly,  150  N.  Y.  90,  93,  44  N.  E.  945 ;  Matter  of  Russell,  168 
N.  Y.  169,  61  N.  E.  166 ;  Herzog  v.  Title  Guarantee  &  Trust  Co.,  177 
N.  Y.  86,  97,  69  N.  E.  283,  67  L.  R.  A.  146. 

From  these  views  it  follows  that  William  C.  Stout  took  no  interest 
in  the  estate  of  Aquilla  Giles  Stout  which  could  pass  under  his  will. 
It  thus  becomes  unnecessary  to  discuss  the  remaining  grounds  of  de- 
murrer. 

The  demurrer  must  be  sustained,  with  costs. 

Demurrer  sustained,  witli  costs. 
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COSTA  V.  NEW  YORK  CITY  RY.  CO. 
(City  Court  of  New  York,  Special  Term.    November,  1905.) 

1.  Olebkb  op  Courts— TiitE  fob  Payment  op  Fees. 

Consolidation  Act,  §  1278,  Laws  1882,  p.  335,  c.  410,  providing  that  the 
clerk  of  the  city  court  of  the  city  of  New  York  shall  collect  and  receive  a 
stenographer's  fee  of  a  specified  amount  for  every  trial  had,  does  not 
authorize  the  collection  of  the  fee  at  the  time  of  filing  notes  of  issue. 

2.  Same. 

Consolidation  Act,  §  1240,  Laws  1882,  p.  330,  c.  410,  providing  that  on 
issuance  of  *any  attachment  or  warrant  from  the  city  court  of  New  York 
City  if  a  trial  be  had  plaintiff  shall  pay  the  clerk  a  certain  fee,  does  not 
authorize  collection  of  the  fee  at  the  time  of  filing  the  note  of  issue. 

8.  Sjiebipp's  Fees— Notipyino  Jubobs. 

Laws  1800,  p.  040.  c.  523,  relative  to  the  fees  of  the  sheriff  of  the  city 
and  county  of  New  York,  provides  that  he  shall  receive  a  certain  sum  for 
notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  and  Laws 
1890,  p.  713,  c.  725,  requires  the  commissioner  of  jurors  to  notify  jurors 
to  attend  trials.  Held,  that  under  the  latter  statute  the  sheriff  is  not 
entitled  to  the  fee. 

Action  by  Grazia  Costa  against  the  New  York  City  Railway  Com- 
pany. Motion  by  plaintiff  to  compel  the  clerk  to  file  a  note  of  is- 
sue without  the  imposition  of  a  fee.    Motion  granted. 

Achille  J.  Oishei  (Nelson  L.  Keach,  of  counsel),  for  the  motion. 
John  J.  Delany,  Corp.  Counsel   (Charles  J.  O'Neill,  of  counsel), 
opposed. 

DELEHANTY,  J.  This  motion  presents  for  decision  the  im- 
important  question  as  to  the  authority  of  the  clerk  of  this  court 
to  exact,  as  a  condition  precedent  to  the  filing  of  a  note  of  issue,  a 
calendar  fee  of  $5.  Concededly,  for  a  number  of  years  the  custom 
and  practice  has  been  to  pay  this  fee,  and  as  a  result  thereof  the 
city  has  acquired  a  considerable  revenue  therefrom ;  but  an  establish- 
ed usage  in  itself  is  insufficient  to  legally  justify  the  collection  of 
this  money.  It  requires  statutory  authority  to  uphold  the  action  of 
the  clerk,  and  this  he  claims  is  derived  from  the  following  laws: 
Section  1278  of  the  New  York  City  Consolidation  Act,  Laws  1882, 
p.  335,  c.  410 ;  section  7  of  chapter  295,  p.  600,  of  the  Laws  of  1857, 
and  subdivision  4  of  section  17  of  chapter  523,  p.  941,  of  the  Laws 
of  1890.  These  statutes,  it  is  urged,  are  mandatory  in  their  declara- 
tion that  the  clerk  shall  receive  from  the  party  who  files  a  note  of  is- 
sue and  at  the  time  thereof  a  stenographer's  fee  of  $1.50,  a  trial  fee 
of  $2.50,  and  a  sheriff's  fee  of  $1  for  notifying  jurors,  making  m  all 
the  $5  mentioned. 

I  have  examined  with  considerable  care  these  various  legislative 
enactments,  and  am  frank  to  say  that  I  am  unable  to  find  any- 
thing contained  therein  which  upholds  the  contention  of  the  clerk  oo 
this  application.  To  my  mind,  tliese  laws  are  so  clear  in  their  ef- 
fect that  the  clerk  is  without  authority  to  collect  at  the  time  stated 
the  fee  in  question,  that  it  is  surprising  that  for  so  many  years  the 
legal  profession  has  submitted  without  protest  to  the  payment  there- 
of.   Section  1278  of  the  Consolidation  Act  cited  provides ; 


Digitized  by 


Google 


City   Ct.)  OOSTA  V.  NEW  TOBE  CITY  ET.  CO.  659 

"The  clerk  of  said  court  [city  court]  shall  collect  and  receive  a  stenographer's 
fee  of  $1.50  for  each  and  every  trial  had  In  said  court'' 

There  is  nothing  ambiguous  concerning  the  language  here  used. 
The  legislative  intent  to  impose  upon  the  clerk  the  duty  of  collect- 
ing a  stenographer's  fee  for  each  and  every  trial  had  is  plainly  ap- 
parent; but  until  the  trial  is  actually  had,  or  at  least  started,  there 
is  no  legal  justification  under  the  statute  cited  for  demanding  or 
exacting  the  fee  therein  named.  By  what  power  of  deduction  can 
it  be  said  at  the  time  of  filing  a  note  of  issue  that  a  trial  in  the  ac- 
tion will  be  subsequently  had?  The  law  looks  with  favor  upon  com- 
promises and  settlements  of  litigation,  and  often  it  is  the  case  that 
suits  are  amicably  adjusted  after  their  appearance  upon  the  calendars 
of  the  court,  and  quite  frequently  when  about  to  be  moved  for  trial. 
Should  those  cases,  under  the  circumstances,  be  charged  with  a 
stenographer's  trial  fee?  Sound  reason  and  judgment  answer  that 
in  the  negative.  With  equal  propriety  might  it  be  asserted  that  the 
clerk  is  entitled,  at  the  time  of  filing  a  note  of  issue,  to  the  fee  for 
entering  final  judgment  in  the  action.  One  is  about  as  tenable  as  the 
other.  The  trial  fee  of  $2.50  is  claimed  under  section  7,  c.  295,  p. 
600  of  the  Laws  of  1857.  Upon  examination  I  find  that  by  chap- 
ter 537,  p.  720,  of  the  Laws  of  1881,  that  portion  of  section  7  cited, 
which  requires  a  payment  on  the  issuance  of  a  summons,  was  re- 
pealed. The  remaining  portion  of  section  7  was  included  in  the  New 
York  City  Consolidation  Act,  and  is  now  section  1249  thereof  (see 
Commissioners'  Reports  of  1881-1882,  page  13).  That  section  which 
the  clerk  claims  as  authority  for  demanding  the  fee  in  question  now 
reads  as  follows: 

"At  the  time  of  Issuing  any  attachment  or  warrant,  the  party  applying 
therefor  shall  pay  to  the  said  clerk  the  sum  of  one  dollar ;  and  if  a  trial  shall 
he  had  In  the  action  so  commenced,  the  plaintiff  therein  shall  pay  to  the  said 
clerk  an  additional  sum  of  two  dollars  and  fifty  cents,  which  said  sums  shall 
be  received  in  lieu  of  all  other  fees  now  required  by  law  to  be  paid  to  the 
said  clerk." 

It  will  be  noted  that  this  provision  of  law  covers  only  those 
cases  wherein  an  attachment  or  warrant  is  issued.  It  has  no  appli- 
cation whatever  to  the  ordinary  trials  of  fact,  and  even  conceding 
that  it  did,  there  would  still  be  no  warrant  in  law  for  the  collection 
of  the  fee  in  question  at  the  time  of  filing  the  note  of  issue,  be- 
cause that  sum  is  not  payable  by  the  terms  of  the  statute  until  a 
trial  in  the  action  shall  first  be  had,  and  then  only  by  the  plaintiff, 
who  may  not  be  the  party  who  filed  the  note  of  issue  in  the  case. 
The  law  is  so  plain  upon  this  point  that  further  discussion  of  it  is 
unnecessary.  The  remaining  question,  therefore,  to  be  determined  is 
whether  the  clerk  is  legally  justified  in  demanding  at  any  time  the 
payment  of  a  sheriff's  fee  for  notifying  jurors.  His  authority  there- 
for is  chapter  523,  p.  940,  of  the  Laws  of  1890,  section  17.  This 
statute  regulates  the  fees  of  the  sheriff  of  the  city  and  county  of 
New  York  for  services  rendered  by  him.  Section  17  thereof  com- 
mences with  the  following  catch  line:  "For  services  hereinafter 
specified,  the  sheriff  of  the  city  and  county  of  New  York'  shall  collect 
the  following  fees;"  and  subdivision  4  thereof,  relied  upon,  provides 
as  follows: 
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"For  notifying  Jurors  to  attend  a  trial  term  of  a  court  of  record,  $1  for  each 
cause  placed  on  the  calendar  for  trial  by  a  Jury,  to  be  paid  by  the  party  first 
putting  the  cause  on  the  calendar  for  that  term ;  but  the  sheriff  Is  not  entitled 
to  more  than  $3  for  calendar  fees  in  any  one  action.  The  clerk  shall  not  put 
a  cause  upon  the  calendar  for  trial  by  a  Jury  until  the  fee  specified  in  this 
subdlTislon  is  paid  to  him.  Where  the  cause  is  tried  at  a  subsequent  term 
without  a  new  note  of  issue,  as  prescribed  in  section  977  of  the  Code  of 
Civil  Procedure,  the  party  moving  the  trial  must  pay  to  the  clerk  the  calendar 
fee  or  fees  remaining  unpaid,  to  be  paid  over  by  him  to  the  sheriff." 

Whatever  warrant  in  law  there  was  for  the  collection  by  the  clerk 
of  the  sheriff's  fee  in  question  was  abrogated,  in  my  opinion,  by 
chapter  725,  p.  713,  of  the  Laws  of  1896,  which  amended  section 
1106  of  the  Code  of  Civil  Procedure,  by  requiring  the  commissioner 
of  jurors,  instead  of  the  sheriff,  to  notify  jurors  to  attend  trial  terms 
for  which  they  had  been  drawn  to  serve.  It  is  apparent  that  the 
legislative  intent,  as  expressed  in  the  statute  of  1890,  was  to  fix 
the  fees  of  the  sheriff  for  certain  services  to  be  performed  by  him 
as  therein  specified.  It  will  not  be  seriously  contended  that  if  the 
services  in  question  are  not  performed  by  that  official,  that  never- 
theless he  is  still  entitled  to  the  fees  named.  Up  to  May  19,  1896, 
when  chapter  725  of  the  laws  of  that  year  went  into  effect,  the 
sheriff  was  the  one  who  served  notice  upon  those  who,  from  time 
to  time,  had  been  regularly  designated  to  act  as  jurors  in  the 
courts  of  record  of  this  county.  Until  then  he  was  entitled  primarily 
to  the  fee  named,  to  be  accounted  for  by  him  to  the  city,  under  the 
law  which  directs  a  division  with  it  of  the  fees  of  his  office.  Since 
that  date,  however,  the  duty  of  notifying  jurors  of  their  drawing 
devolves  alone  upon  the  commissioner  of  jurors,  and  my  attenticMi  has 
not  been  called  to  any  provision  of  law  which  requires  the  payment 
of  any  fees  by  a  litigant  to  him  for  that  purpose.  But  the  claim  is 
not  that  the  commissioner  of  jurors  is  entitled  to  the  fee  in  ques- 
tion, but  rather  that  it  is  still  due  to  the  sheriff  under  the  statute  of 
1890.  The  claim  is  an  untenable  one,  lacking  in  reason  as  well  as 
authority,  for  if  the  services  are  not  performed  by  that  official,  then 
certainly  it  follows  that  he  is  not  entitled  to  charge  therefor.  The 
statute  of  1896,  while  not  directly  repealing  that  portion  of  the  law 
of  1890  which  g^ves  to  the  sheriff  a  fee  for  summoning  jurors, 
does  so,  in  my  judgment,  by  implication. 

I  reach  the  conclusion,  therefore,  that  the  clerk  is  not  entitled  to 
the  $5  fee,  or,  in  fact,  any  fee,  for  the  filing  of  a  note  of  issue. 
He  must,  however,  at  the  time  of  trial  of  causes,  collect  the  stenog- 
rapher's fee  of  $1.50,  and  if  the  cause  is  one  in  which  an  attachment 
or  warrant  has  been  issued,  an  additional  fee  of  $2.50,  all  of  which 
is  authorized  by  the  statutes  cited.  If  correct  in  my  views,  it  fol- 
lows that  this  application  must  be  granted,  and  the  clerk  directed  to 
file  the  note  of  issue  herein,  without  the  imposition  of  any  fee  there- 
for.   So  ordered. 

In  view  of  the  importance  to  the  city  of  the  question  involved, 
it  having  been  represented  in  opposition  to  this  motion  by  the  cor- 
poration counsel,  a  stay  will  be  granted  hereon  pending  an  appeal 
if  so  desired. 

Settle  order  on  two  days'  notice. 
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(50  Misc.  Rep.  4&1.) 

AMERICAN  MORTG.  CO.  ▼.  MERRICK  CONST.  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1906.) 

1«   MOBTOAGKS— CONSTDEBATION. 

Where  a  landowner  gives  a  mortgage  to  a  trustee  to  pay  all  creditors 
who  could  file  mechanics*  liens  against  a  building  being  erected  on  the 
mortgaged  premises,  and  the  mortgagee  executes  a  deed  of  trust,  declaring 
the  purpose  for  which  the  mortgage  was  given,  the  deed  Is  a  sufficient 
consideration  to  support  the  mortgage. 

2.  Fbaudulent  Convbtanceb. 

Where  a  corporation,  the  owner  of  land,  mortgages  the  same  for  the  pur- 
pose of  paying  each  and  all  creditors  who  could  file  mechanics'  liens 
against  the  premises,  and  the  mortgagee  executes  a  deed  of  trust  for  that 
puri)ose,  a  preference  arising  from  the  refusal  of  certain  creditors  to 
accept  the  benefits  of  the  mortgage  does  not  invalidate  it  under  stock 
corporation  law,  §  48,  Laws  1802,  p.  1838.  c.  688,  forbidding  the  giving  of 
preferences  by  an  insolvent  corporation. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Ckm- 
veyances,  H  873,  874.] 

8.   MOBTOAGES— FOBBCLOSURE  SaXE— RtGHTS  OF  PUBCHASEB  TO  RENTS. 

Where  pending  foreclosure  the  receiver  of  the  mortgaged  premises 
collects  the  rent  of  certain  tenants  in  advance  the  purchaser  of  the  prop- 
erty cannot  obtain  such  rents  by  an  application  under  Code  Civ.  Proc.  § 
2405,  relating  to  the  distribution  of  surplus  moneys  arising  on  foreclosure, 
but  his  recourse  is  over  against  the  tenants. 

(Ed.  Note.— For  cases  in  point,  see  vol.  35,  Cent  Dig.  Mortgages,  6  1566.] 

Action  by  the  American  Mortgage  Company  against  the  Merrick 
Construction  Company  and  others.  Motion  to  confirm  a  referee's 
report  regarding  the  distribution  of  surplus  money  on  foreclosure. 
Denied. 

Chauncey  S.  Truax,  for  defendant  Smith. 

Jas.  A.  C.  Johnson,  for  defendant  Yellow  Pine  Co. 

BLANCHARD,  J.  This  is  a  motion  to  confirm  a  referee's  report 
regarding  the  distribution  of  surplus  moneys.  The  plaintiff  foreclosed 
a  mortgage  upon  property  owned  by  defendant  Merrick  Construction 
Company,  and  the  surplus  moneys  were  deposited  with  the  city  cham- 
berlain. At  the  time  of  the  foreclosure,  a  junior  mortgage,  to  the  de- 
fendant Smith,  to  secure  the  sum  of  $42,230.79  had  been  recorded 
June  1,  1904,  and  purported  to  cover  the  premises.  At  the  time 
of  taking  the  junior  mortgage,  Smith  executed  to  the  mortgagor  a  deed 
of  trust  which  was  not  recorded,  declaring  that  he  held  the  security 
as  trustee  for  the  purpose  of  paying  each  and  all  creditors  who  could 
file  mechanics'  Hens  against  the  premises.  The  mortgage  to  Smith 
was  in  a  sum  equal  to  the  aggregate  of  the  claims  of  all  creditors  who 
could  file  mechanics'  liens,  including  the  claimant  Yellow  Pine  Com- 
pany. The  referee  has  found  that  the  mortgagor  was  then  indebted 
to  other  creditors  in  the  approximate  sum  of  $5,000,  and  that  its 
total  assets,  outside  of  the  mortgaged  premises,  were  about  $11,000. 
On  June  4,  1904,  the  Yellow  Pine  Company  filed  a  mechanic's  lien 
against  the  premises  for  $2,704.16,  and  interest.  This  company  con- 
tended before  the  referee  that  its  lien  was  to  be  preferred  to  the  al- 
loc N.Y.S.— 36 
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leged  mortgage  to  Smith,  on  the  ground  that  the  mortgage  was 
given  without  consideration  and  was  a  preference  made  by  an  insolvent 
corporation,  and,  therefore,  invalid  under  section  48  of  the  stock 
corporation  law,  Laws  1892,  p.  1838,  c.  688.  The  referee  sustained 
the  priority  of  the  mortgage,  and  to  this  part  of  his  report  the  Yellow 
Pine  Company  objects.  Section  48  of  the  stock  corporation  law  pro- 
vides : 

"No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  cor- 
poration, by  it  or  by  any  officer,  director  or  stockholder,  nor  any  paym^it 
made.  Judgment  suffered,  loan  created  or  security  given  by  It  or  by  any  officer, 
director  or  stockholder,  If  the  corporation  is  insolvent,  or  its  insolvency  Is 
imminent  with  the  intent  of  giving  preference  to  a  particular  creditor  over 
other  creditors  of  the  corporation,  or  any  creditor  of  the  corporation,  shall  be 
valid  except  that  laborers*  wages  for  services  shall  be  preferred  claims  and 
be  entitled  to  payment  before  any  other  creditors  out  of  the  corporation  assets 
in  cases  of  any  valid  liens  or  encumbrances." 

This  section  does  not  restrain  the  right  of  an  insolvent  corporation 
to  make  a  general  assignment  for  the  benefit  of  its  creditors  without 
preferences.  Vanderpoel  v.  Gorman,  140  N.  Y.  568,  36  N.  E.  932 : 
CroU  v.  Empire  State  Knitting  Co.,  17  App.  Div.  282,  45  N.  Y. 
Supp.  680;  Home  Bank  v.  Brewster  &  Co.,  17  Misc.  Rep.  442,  41 
N.  Y.  Supp.  203,  affirmed  15  App.  Div.  338,  44  N.  Y.  Supp.  54; 
Munzinger  v.  United  Press  Co.,  62  App.  Div.  338,  66  N.  Y.  Supp. 
194;  Creteau  v.  Foote  &  Thome  Glass  Co.,  54  App.  Div.  168,  66 
N.  Y.  Supp.. 370;  Linderman  v.  Hastings  Card  &  Paper  Co.,  38  App. 
Div.  488,  56  N.  Y.  Supp.  456.  Had  the  transfer  to  Smith  been  in  the 
form  of  an  assignment  for  the  benefit  of  the  creditors  named  in  the 
deed  of  trust,  it  would  doubtless  have  been  valid.  The  contention  of 
the  claimant  that  the  mortgage  to  Smith  was  without  consideration 
seems  unfounded.  By  executing  the  contemporaneous  deed  of  trust. 
Smith  clearly  gave  consideration  sufficient  to  support  the  contract  of 
conveyance  in  the  mortgage.  The  circumstance  that  the  claimant  and 
certain  other  creditors  mentioned  as  beneficiaries  in  the  deed  of  trust 
did  not  accept  its  benefits  in  reduction  or  payment  of  their  claims 
cannot  aflFect  the  naked  fact  of  a  mortgage  for  sufficient  consideration 
to  Smith.  The  most  that  can  be  urged  as  to  this  circumstance  is 
that  the  refusal  of  certain  named  beneficiaries  to  accept  the  benefits 
of  the  trust  operates  as  a  preference  in  favor  of  the  other  named 
beneficiaries  who  accepted.  Admitting,  for  the  purpose  of  argument, 
that  a  preference  could  thereby  be  created,  it  clearly  is  a  preference 
of  the  objecting  creditors'  own  creation  and  not  a  preference  created, 
given,  contemplated  or  "intended"  by  the  mortgagor  corporation.  The 
"intention  of  giving  a  preference  to  a  particular  creditor  over  other 
creditors  of  the  corporation"  is  essential  to  invalidate  the  present  mort- 
gage. Stock  Corp.  Law,  §  48,  Laws  1892,'  p.  1838,  c.  688.  Curtis  v. 
Leavitt,  16  N.  Y.  108,  111 ;  Gordon  v.  Southgate  Building  Co.,  109 
App.  Div.  838,  96  N.  Y.  Supp.  717,  and  authorities  cited.  Since  this 
element  is  absent  in  the  present  case,  the  mortgage  must  be  sustained 
and  the  referee's  report  confirmed.  The  purchaser  of  the  premises 
asserts  a  claim  to  part  of  the  surplus  moneys  upon  the  gound  that 
the  tenants  of  the  premises  paid  rents  in  advance  to  the  receiver  m 
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the  foreclosure  proceeding,  which  advance  rents  should  properly  have 
been  turned  over  to  the  purchaser,  but  instead  were  wrongly  added 
to  the  surplus  moneys.  If,  as  the  purchaser  contends,  the  rents  would 
properly  have  accrued  after  he  came  into  possession,  he  may  compel 
the  tenants  to  make  proper  payment  thereof  to  himself.  At  any  rate, 
the  purchaser  has  not  brought  himself  within  the  class  of  claimants 
to  surplus  moneys  fixed  by  section  2405  of  the  Code  of  Civil  Procedure. 
Accordingly  his  claim  must  be  dismissed.  The  expenses  of  the  ref- 
erence will  be  paid  out  of  the  fund. 
Ordered  accordingly. 


(50  Misc.  Rep.  479.) 

JACKSON  V.  SBEBBR,  Town  Clerk,  et  al. 

(Sapreme  Court,  Special  Term,  Jefferson  County.    May,  1906.) 

Intoxicating  Liquobs— Petition  for  Blection—Ceetifioation. 

Under  Liquor  Tax  Law,  Laws  1896,  p.  57,  c.  112,  §  16,  authorizing  a 
petition  for  a  local  option  election,  and  requiring  that  it  shall  be  signed  and 
acknowledged  before  a  notary  public,  or  other  officer  authorized  to  take  ac- 
knowledgments or  administer  oaths,  a  petition  certified  by  a  justice, 
which  certificate  only  states  that  **the  above-named  persons*'  appeared 
before  him  and  signed  the  petition  in  his  presence,  is  not  a  compliance  with 
the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29,  Cent.  Dig.  Intoxicating  Liq- 
uors, §  8a] 

Action  by  Thomas  Jackson  against  Frank  Seeber,  town  clerk,  and 
others.  Motion  to  vacate  a  temporary  injunction  restraining  defend- 
ants from  acting  officially  in  any  way  under  a  petition  of  electors  of 
the  town  of  Brownville  on  the  question  of  granting  licenses.    Denied. 

Thomas  Burns  and  Charles  A.  Phelps,  for  the  motion. 
Isaac  R.  Breen,  opposed. 

ROGERS,  J.  The  petition  herein  was  attempted  to  be  made  under 
section  16  of  the  liquor  tax  law  (Laws  1896,  p.  57,  c.  112).  This 
statute  requires  that  the  petition  shall  be  "signed  and  acknowledged 
before  a  notary  public  or  other  officer,  authorized  to  take  acknowl- 
edgments or  administer  oaths."  The  signatures  to  the  petition  are  fol- 
lowed by  what  purports  to  be  the  official  certificate  of  a  justice  of  the 
peace  and  is  signed  by  him,  of  which  (omitting  the  venue)  the  fol- 
lowing is  a  copy : 

"On  this  6th  day  of  October,  1905  personally  appeared  before  me  the  above- 
named  persons  electors  in  the  town  of  BrowuTllle  and  signed  the  above  peti- 
tion in  my  presence." 

It  will  be  observed  that  no  names  are  recited  in  the  certificate — 
merely  the  fact  that  the  "above-named  persons"  appeared  before 
the  justice  and  signed  the  petition  in  his  presence — nor  does  it  state 
that  the  persons  so  signing  were  known  to  him,  a  thing,  at  least,  usual 
in  acknowledgments.  The  word  "acknowledged,"  one  of  the  two  es- 
sential words  "signed  and  acknowledged,"  is  wanting.  The  proceed- 
mg  being  statutory  and  an  acknowledgment  one  of  the  essential  re- 
quirements, how  can  it  be  said  the  statute  is  complied  with,  unless  it, 
or  some  equivalent  word,  be  employed;   and,  if  the  word  "acknowl- 
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edged''  may  be  omitted  without  affecting  the  validity  of  the  certificate, 
why  not,  as  well,  the  word  "signed,"  and,  if  this  may  be  done  as  to  one, 
why  not  as  to  both  ?  If  this  is  permissible,  it  is  difficult  to  see  where 
the  process  of  elimination  must  end  so  that  the  acknowledgment  shall 
remain  valid. 

Upon  the  argument,  I  understand  counsel  for  the  motion  to  admit 
that  the  acknowledgment  in  question  would  not  be  sufficient  on  a 
conveyance  of  real  property  to  entitle  it  to  be  recorded.  The  usual 
and  accepted  form  of  a  certificate  to  such  conveyance  in  this  state  is, 
in  substance,  that  the  person  executing  the  instrument  (naming  him) 
personally  appeared  before  me,  and  was  known  to  the  officer,  and  he 
acknowledged  that  he  executed  the  same.  The  statutory  construction 
law  (Laws  1893,  p.  1488,  c.  677,  §  15)  provides  that  when  the  execu- 
tion of  any  instrument  or  writing  is  authorized  or  required  by  law  to  be 
acknowledged,  so  as  to  entitle  it  to  be  filed  or  recorded  in  a  public 
office,  the  acknowledgment  may  be  taken  before  any  officer  authorized 
to  take  the  acknowledgment  or  proof  of  the  execution  of  a  deed  of  real 
property,  to  entitle  it  to  be  recorded  in  a  county  clerk's  office,  and  that 
it  shall  be  made  and  certified  in  the  same  manner  as  such  acknowledg- 
ment or  proof  of  such  deed.  The  petition  in  question  to  be  eflfective 
was  required  to  be  filed  in  the  office  of  the  town  clerk  of  the  town,  and 
a  certified  copy  filed  in  the  office  of  the  county  clerk.  It  is  clearly 
an  instrument  required  to  be  filed  in  a  "public  office." 

I  conclude,  therefore,  that  the  certificate  is  fatally  defective,  and  that 
the  motion  to  vacate  the  injunction  should  be  denied. 

While  the  petition  is  of  doubtful  regularity,  I  do  not  assume  to  pass 
upon  the  question  of  its  validity. 

Motion  to  vacate  the  injunction  denied,  with  costs. 


(50  Misc.  Rep.  407.) 

In  re  GREAT  NORTHERN  CONST.  CO. 

(Supreme  Ck)tirt,  Special  Term,  New  York  County.    May,  1900.) 

1.  Depo8itiows--Vacattwg— Commission. 

A  subpoena  issued  under  the  commission  of  a  foreign  court  to  take 
testimony  In  the  state  must  be  vacated  for  defect  in  Jurisdiction  of  the 
foreign  court 

2.  COBPORATTOWS— FOBEIGN   CORPORATIONS— WINDING  UP— JxnilSDIOTION. 

Canadian  Winding-up  Act  (Rev.  St.  Canada,  c.  129,  as  amended  by  52 
Ylct  c.  32,  S  8),  limits  the  application  of  the  act  to  corporations  incor- 
porated by  the  Parliament  of  Canada  or  other  Canadian  legislative  bodies, 
and  whose  affairs  are  subject  to  the  legislative  authority  of  the  Parlia- 
ment of  Canada.  Eeld,  that  a  Canadian  court  has  no  Jurisdiction  to  wind 
up  a  corporation  created  by  the  Laws  of  West  Virginia. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations, 
S§  2420,  2422.] 

8.  Same. 

A  Canadian  court  has  no  Jurisdiction  to  wind  up  a  corporation  created 
under  the  laws  of  West  Virginia  where  the  proceedings  are  not  ancillary 
to  others  already  pending  in  the  courts  of  its  domicile,  and  where  by  the 
laws  of  Its  domicile  provision  has  been  made  for  such  proceedings,  and 
where  no  personal  service  has  been  made  on  any  officer  of  the  company. 
[Ed.  Note. — For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporatloiuw 
f(  2420,  2422. 
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4.  Same— Notice— Necessity. 

Where  the  Canadian  wlnding-ap  act  requires  notice  to  creditors,  con- 
tributors, and  shareholders  of  the  corporation,  and  no  such  notice  is  in 
fact  given,  the  court  has  no  Jurisdiction  to  make  a  winding-up  order 
against  such  corporation. 

6.  Deposition— OoKMissiON  fbom  Fobeiqn  Goubt. 

WTiere  an  action  brought  in  the  Canadian  courts  to  wind  up  a  corpora- 
tion is  held  without  Jurisdiction,  a  commission  to  take  a  deposition 
in  New  York,  issued  for  the  purpose  of  discoyering  debts  supposed  to  be 
due  from  the  shareholders  to  the  company,  is  not  within  Code  Civ.  Proc. 
S§  914,  915,  compelling  an  officer  of  the  company  as  a  witness  to  answer 
certain  questions  and  produce  the  books  of  the  company. 

In  the  Matter  of  the  Great  Northern  Construction  Company.  In 
Liquidation.  Motion  to  compel  the  production  of  certain  books  and 
papers,  and  to  vacate  a  subpoena  duces  tecum. 

Redding,  Kiddle  &  Greeley  (Charles  A.  Wendell,  of  counsel),  for 
Lucius  E.  Vamey,  commissioner. 

Robinson,  Allen  &  Hoy  (Nelson  L.  Robinson,  of  counsel),  for 
Great  Northern  Const.  Co. 

FITZGERALD,  J.  In  this  proceeding  two  motions,  arising  from 
the  same  facts,  involving  the  same  issues  and  treated  together  by 
counsel,  are  presented  to  the  court.  One,  under  sections  914  and  916 
of  the  Code,  by  a  commissioner,  under  a  commission  from  the  superior 
court  for  Lower  Canada,  issued  at  the  instance  of  the  above-named 
liquidator,  and  in  aid  of  which  a  subpoena  duces  tecum  was  issued  by 
this  court,  to  compel  a  witness,  an  officer  of  said  company,  to  answer 
certain  questions  propounded  to  him,  and  to  produce  certain  books 
and  documents  of  said  company,  which  he  has  refused  to  answer  and 
produce  respectively;  and  the  other  by  the  said  company  and  wit- 
ness to  vacate  the  said  subpoena  duces  tecum  issued  out  of  this  court. 
The  said  company  is  a  West  Virginia  corporation,  with  its  principal 
office  in  New  York  city.  The  said  liquidator  was  appointed  by  an 
order  of  the  said  Canadian  court,  under  the  provisions  of  the  Canadian 
"Winding-up  Act,"  upon  the  petition  of  certain  alleged  creditors  of 
the  company,  who  have  also  instituted  in  the  Canadian  courts  an  action 
against  the  company,  which,  being  defended,  is  still  pending ;  and  his 
application  is  made  primarily  upon  the  allegation  that  it  is  impossible 
for  him  to  properly  perform  tiie  duties  imposed  upon  him  by  said 
act  without  possession  and  inspection  of  the  said  books  and  documents, 
and  that  the  production  of  said  books  and  documents,  and  the  testi- 
mony of  said  witness,  are  necessary  to  ascertain  and  make  an  account- 
ing of  the  affairs  of  the  company.  Assuming,  for  the  purposes  of 
argument,  that,  as  required  by  the  said  sections  of  the  Code,  there  is 
pending  in  the  Canadian  court  a  civil  suit  or  special  proceeding,  to 
which  the  said  liquidator  is  a  party,  and  in  which  the  said  testjimony 
and  books  and  papers  are  to  be  used,  we  are  confronted  at  the  outset 
with  the  serious  doubt  as  to  the  jurisdiction  of  that  court  to  make 
the  winding-up  order,  the  authority  of  the  moving  party  and  the  valid- 
ity of  the  commission  and  subpoena  issued. 

This  question  of  jurisdiction,  as  to  foreign  judgments,  is  always 
open  (Thompson  v.  Whitman,  18  Wall.  457,  461,  21  L.  Ed.  897;  Pen- 
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noyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565 ;  St.  Clair  v.  Cox,  106  U. 
S.  359,  1  Sup.  Ct.  354,  27  L.  Ed.  222),  and  a  subpoena  issued  under 
the  commission  of  a  foreign  court  to  take  testimony  in  this  state  must 
be  vacated  for  jurisdictional  defects.  Matter  of  Canter,  82  App.  Div. 
103,  106,  81  N.  Y.  Supp.  416.  The  court  should  have  jurisdiction  of 
the  subject-matter  and  of  the  person;  want  of  jurisdiction  over  either 
may  always  be  set  up  against  a  judgment  when  sought  to  be  enforced 
or  any  benefit  is  claimed  under  it.  Borden  v.  Fitch,  15  Johns.  121, 
8  Am.  Dec.  225 ;  Ferguson  v.  Crawford,  70  N.  Y.  25'6,  257,  26  Am. 
Rep.  589.  The  original  provisions  of  section  3  of  the  Canadian  Wind- 
ing-up Act  (R.  S.  of  Canada,  c  129,  as  amended  by  the  statute  52 
Vict.  c.  32,  §  3),  limit  its  application  to  all  corporations  "incorporated 
by  or  under  the  authority  of  the  Parliament  of  Canada,"  or  of  various 
other  Canadian  legislative  bodies,  "and  whose  incorporation  and  the 
affairs  whereof  are  subject  to  the  legislative  authority  of  the  Parlia- 
ment of  Canada,"  in  which  class  the  above-named  corporation  is  not 
included.  The  dissolution  and  winding  up  of  the  affairs  of  a  domestic 
corporation  cannot  be  decreed  by  a  court  of  equity,  on  the  suit  of  an 
individual,  unless  expressly  authorized  by  statute  (Kincaid  v.  Dwindle, 
59  N.  Y.  548)  ;  "much  less  can  those  powers  be  exercised  with  respect 
to  a  foreign  corporation."  Mining  Co.  v.  Field,  64  Md.  151,  20  Atl/ 
1039.  An  English  corporation  cannot  be  dissolved  and  its  business 
wound  up  by  an  American  court.  Berford  v.  N.  Y.  Iron  Mine  (Super. 
N.  Y.)  4  N.  Y.  Supp.  836 ;  Fisher  v.  Charter  Oak  Life  Ins.  Co.,  52 
N.  Y.  Super.  Ct.  179 ;  Redmond  v.  Enfield  Man.  Co.,  13  Abb.  Prac. 
(N.  S.)  332.  And  the  courts  of  Canada  have  themselves  (Merchants* 
Bank  v.  Gillespie,  10  Can.  Sup.  Ct.  325 ;  In  re  Scottish  Asbestos  Co., 
18  Can.  Sup.  Ct.  667)  declared  that,  unless  the  proceedings  were 
ancillary  to  others  already  pending  in  the  courts  of  the  domicile  of 
the  corporation,  (which  is  not  the  case  here)  such  dissolution  and 
winding  up  can  be  judicially  obtained  only  in  the  forum  of  the  cor- 
poration's domicile,  i.  e.,  within  the  limits  of  the  sovereignty  creating 
it  (Chicago  &  N.  W.  R.  R.  Co.  v.  Whitton,  80  U.  S.  270,  20  L.  Ed. 
571;  Mueller  v.  Dows,  94  U.  S.  44t,  24  L.  Ed.  207),  and  for  which, 
in  this  case,  the  Code  of  West  Virginia  has  made  appropriate  and  ad- 
equate provision.  Furthermore,  the  provisional  and  final  orders  in  the 
winding-up  proceeding  were  not  obtained  after  or  upon  personal  serv- 
ice of  any  process  upon  any  officer  of  the  corporation,  but  after  publi- 
cation of  notice  to  appear  in  a  Canadian  newspaper ;  and  it  is  alleged 
that  neither  then  nor  since  did  the  company  have  any  office,  officer, 
agent,  representative,  or  property  in  the  Dominion  of  Canada  or 
transact  any  business  therein.  The  courts  of  one  state  cannot  render 
a  valid  judgment  in  personam  against  a  foreign  corporation  where  it 
received  no  notice  other  than  by  publication,  and  where  it  does  not 
appear  in  the  action  (6  Thomp.  Corp.  §  8050)  ;  or  even  where  one  of 
its  officers  temporarily  traveling  in  that  state  was  served.  Cloldey  v. 
Morning  News,  156  U.  S.  518,  15  Sup.  Ct.  559,  39  L.  Ed.  517.  It 
is  true  that  the  record  of  the  proceedings  in  which  the  order  appointing 
the  final  liquidator  herein  was  made  does  show  its  appearance  by  its 
Canadian  counsel,  and  its  participation  therein  by  the  cross-examina- 
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tion  of  the  one  witness  called ;  but  the  affidavits  show  that  appearance 
and  participation  to  have  been  entirely  unauthorized,  and  due  to  a 
rather  natural  mistake  of  that  counsel — facts  which  may  always  be 
proved  to  defeat  a  foreign  judgment  or  an  action  based  thereon.  Nord- 
linger  v.  De  Mier  (Sup.)  7  N.  Y.  Supp.  463;  Kerr  v.  Kerr,  41  N. 
Y.  272;  Hoffman  v.  Hoffman,  46  N.  Y.  30,  7  Am.  Rep.  299;  Sperry 
V.  Reynolds,  66  N.  Y.  181;  Ferguson  v.  Crawford,  supra.  Indeed, 
apart  from  mere  denials  of  the  allegations  of  the  petition  that  appear- 
ance and  participation  were,  consistently  with  the  position  now  taken 
by  the  company,  limited  to  the  assertion  of  the  objection  of  the 
court's  lack  of  jurisdiction.  Again,  it  is  asserted  by  the  company, 
and  not  denied  by  the  liquidator  or  commissioner,  that  the  winding- 
up  order  waff  made  without  notice  to  creditors,  contributors,  share- 
holders, or  members  of  the  company,  as  required  by  section  24  of  said 
act,  an  omission  which  requires  a  renewal  of  the  proceedings.  Shool- 
bred  v.  Union  Fire  Ins.  Co.,  15  Can.  Sup.  Ct.  624.  The  order  recites 
such  notice ;  but  if  facts  necessary  to  give  a  foreign  court  jurisdiction 
do  not  exist  the  record  will  be  a  nullity,  notwithstanding  its  recital 
of  their  existence. 

Finally,  it  is  contended  and,  so  far  as  the  papers  submitted  to  me 
disclose,  it  is  not  denied,  that  the  commission  herein  was  issued  with- 
out notice  to  the  corporation,  contrary  to  rule  47  of  the  rules  of  prac- 
tice of  the  superior  court  of  Canada.  But,  apart  from  the  said  ques- 
tions of  jurisdiction  and  consequent  validity  or  invalidity  of  the 
proceedings  under  the  commission  and  subpoena  herein,  it  does  not 
seem  that  there  existed  here  the  necessary  facts  required  by  sections 
914  and  915  of  the  Code  and  the  general  rules  of  practice  (which  con- 
stitute the  only  leg^l  provisions  for  taking  depositions  within  the  state 
for  use  without  the  state)  to  authorize  the  issuance  of  said  subpoena; 
there  is  no  action  pending  in  the  court  from  which  the  commission 
issued  between  the  company  and  the  liquidator;  the  latter  is  not 
a  party  to  or  in  any  proceeding,  accounting,  or  otherwise,  pending  in 
said  court,  and  the  testimony  of  the  witness  herein  demanded  could 
not  be  used  in  any  action  or  proceeding  against  other  persons,  because 
they  are  not  parties  to  the  proceeding  and  have  no  opportunity  for 
cross-examination.  Again,  it  is  obvious  from  the  papers  that  the  ap- 
plication to  compel  the  testimony  and  the  production  of  books  and  papers 
is  not  made,  as  originally  claimed,  to  enable  the  liquidator  to  perform 
the  duties  imposed  upon  him  by  statute,  and  to  ascertain  and  make  an 
accounting  of  the  company's  affairs.  On  the  contrary,  it  appears  that 
its  object  IS  to  ascertain  such  facts  as  will  show  that,  and  to  discover 
in  what  sums  of  money,  the  shareholders  are  indebted  to  the  company, 
that  proceedings  may  be  instituted  for  the  recovery  thereof.  The  wit- 
ness swears  explicitly  that  the  counsel  for  the  liquidator  and  his  Cana- 
dian creditor  told  him  that  such  was  the  case,  an  allegation  which  is 
not  denied;  indeed,  the  affidavit  of  the  liquidator  himself  states  that 
he  has  been  credibly  informed  that  the  stockholders  of  the  company, 
on  payment  of  their  subscriptions  to  the  capital  stock,  received  certain 
bonds  "worth  three  times  the  value  of  the  stock  subscribed  and  paid  for, 
the  indebtedness  for  which  constitutes  the  only  asset  of  which  he  knows. 
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and  to  recover  which  the  institution  of  proceedings  and  examination 
of  the  said  books  and  papers  are  necessary. 

While  his  counsel,  after  alleging  information  that  said  bonds  have 
been  distributed  to  said  stockholders,  and  especially  to  those  resident 
in  Canada,  in  the  nature  of  dividends  or  profits,  expressly  admits  such 
are  the  purposes,  immediate  and  ultimate,  of  this  application.  If  they 
have  such  information  they  should  institute  actions  for  the  recovery 
of  said  bonds  or  their  value,  when  they  might  obtain  the  testimony, 
books,  and  papers  now  sought  by  means  of  a  commission  and  sub- 
poena or  examination  before  trial.  But  no  cause  of  action  exists  against 
the  stockholder  of  a  corporation,  on  the  claim  of  its  creditor,  until  the 
entry  of  judgment  and  the  return  of  execution  unsatisfied  (Swan  Land 
&  Cattle  Co.  V.  Frank,  148  U.  S.  603,  13  Sup.  Ct.  691,  37  L.  Ed.  577), 
which  course  has  not  been  pursued  by  the  creditor  here.  The  exami- 
nation of  a  party  to  an  action  before  trial,  or  the  taking  of  a  deposi- 
tion to  perpetuate  testimony  will  not  be  authorized  to  enable  the  ex- 
amining party  to  ascertain  whether  he  has  a  cause  of  action  against 
other  persons  (Ziegler  v.  Lamb,  6  App.  Div.  48,  40  N.  Y.  Supp.  65; 
Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  907; 
Matter  of  White,  44  App.  Div.  119,  60  N.  Y.  Supp.  702 ;  Matter  of 
Spinks,  63  App.  Div.  235,  237,  71  N.  Y.  Supp.  398)  ;  and  "fishing 
expeditions,"  as  they  have  been  judicially  characterized,  which  seek 
information,  not  evidence,  for  use  in  instituting  further  proceedings 
against  persons  not  parties,  have  been  uniformly  prevented  by  the 
courts  of  this  state.  Tenney  v.  Mautner,  1  Civ.  Proc.  R.  64;  Mul- 
ler  V.  Levy,  52  Hun,  123,  6  N.  Y.  Supp.  118 ;  Tenoza  v.  Pelham  Hod 
E.  Co.;  50  App.  Div.  581,  64  N.  Y  Supp.  99 ;  Jenkins  v  Putnam,  106 
N.  Y.  272,  12  N.  E.  613.  The  witness  has  the  mere  assurance  of  the 
counsel  for  the  liquidator  and  creditor  that  he  is  seeking  to  enforce  the 
liability  of  tiie  Canadian  stockholders  who  received  such  bonds;  but 
the  witness  himself  and  the  other  resident  stockholders  might  find 
themselves  defendants  as  the  result  of  the  examination  here  sought. 
The  Canadian  winding-up  act  is,  in  effect,  an  insolvency  law  of  limited 
territorial  effect,  and  its  provisions  and  proceedings  under  it  will  not 
be  enforced  in  this  state  to  the  prejudice  of  residents  or  persons  doing 
business  here  ( Willitts  v.  Waite,  25  N.  Y.  577 ;  Hibernia  Nat.  Bank 
V.  Lacombe,  84  N.  Y.  367,  38  Am.  Rep.  618 ;  Barth  v.  Backus,  140 
N.  Y.  230,  35  N.  E.  425,  23  L.  R.  A.  47,  37  Am.  St.  Rep.  546 ;  Rey- 
nolds V.  Adden,  136  U.  S.  348,  10  Sup.  Ct  843,  34  L.  Ed.  360),  es- 
pecially where  the  remedy  sought  is  unknown  to  the  courts  of  this 
state.  Anderson  v.  Haddon,  33  Hun,  436;  Christensen  v.  Eno,  106 
N.  Y.  103,  12  N.  E.  648,  60  Am.  Rep.  429 ;  Marshall  v.  Sherman. 
148  N.  Y.  9,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654.  And 
the  comity  existing  between  the  courts  of  this  state  and  those  of 
foreign  countries  is  not  so  extensive  as  to  require  us  to  give  effect  to 
the  laws  and  judicial  proceedings  of  those  countries,  in  contravention 
of  our  own  laws  or  public  policy,  or  in  detriment  to  the  rights  of  our 
own  citizens  vested  thereunder.    6  Thomp.  Corp.  §§  7337,  7339. 

For  these  reasons  the  motion  to  compel  the  answers  of  the  witness 
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and  the  production  of  books  and  papers  is  denied,  with  costs,  and  the 
motion  to  vacate  the  subpoena  duces  tecum  is  granted,  with  costs. 
Settle  orders  on  notice. 
Ordered  accordingly. 


8LINQERLAND  ▼.  ALBANY  TYPOGRAPHICAL  UNION  NO.  4  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  26,  1906.) 

iNJUNOTioN— Damages—Time  fob  Reference. 

Under  Code  Civ.  Proe.  §  620,  requiring  an  undertaking,  on  an  injunction 
being  ordered,  by  the  party  applying  therefor,  that  he  will  pay  the  party 
enjoined  damages  sustained  by  him  by  reason  of  the  Injunction,  if  the 
court  "finally  decides  that  plaintiff  was  not  entitled  thereto,"  it  Is  pre- 
mature to  order  a  reference  to  ascertain  such  damages  on  the  mere  vaca- 
tion of  the  temporary  Injunction. 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  Cornelius  H.  SHngerland  against  the  Albany  Typograph- 
ical Union  No.  4  and  others.  From  an  order  directing  a  reference  to 
ascertain  the  damages  sustained  by  defendant  union  by  reason  of  an 
injunction  theretofore  granted,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHESTER,  KEL- 
LOGG, and  COCHRANE,  JJ. 

Arthur  Helme,  for  appellant. 

Joseph  A.  Lawson,  for  respondents. 

COCHRANE,  J.  This  is  an  action  to  restrain  the  defendants  from 
interfering  by  intimidation  or  force  with  the  employes  of  the  plain- 
tiff, from  picketing  the  establishment  of  the  plaintiff,  and  from  induc- 
ing persons  by  intimidation  or  force  not  to  enter  plaintiff's  employ- 
ment. Pending  the  action  an  order  was  made  enjoining  the  defendants 
from  the  acts  above  mentioned  and  directing  them  to  show  cause  at 
a  Special  Term  why  the  injunction  should  not  be  continued.  On  the 
return  of  the  order  to  show  cause,  the  Special  Term  denied  the  motion 
and  vacated  the  injunction  theretofore  granted.  Thereafter  the  order 
appealed  from  was  made,  directing  a  reference  to  ascertain  and  deter- 
mine the  damages  sustained  by  the  respondent  by  reason  of  said 
injunction.  On  procuring  such  injunction  plaintiff  gave  the  undertak- 
ing required  by  section  620  of  the  Code  of  Civil  Procedure.  The  ac- 
tion is  still  at  issue  undecided. 

The  right  to  damages  by  reason  of  the  injunction  depends  on  said 
section  620  of  the  Code  of  Civil  Procedure,  which  awards  damages 
only  when  "the  court  finally  decides  that  the  plaintiff  was  not  entitled*' 
to  the  injunction.  It  is  settled  that  the  final  decision  thus  referred  to  is 
the  final  outcome  of  the  action,  and  not  the  order  vacating  the  tempo- 
rary injunction.  New  York  Security  &  Trust  Company  v.  Lipman, 
83  Hun,  569,  32  N.  Y.  Supp.  66;  Musgrave  v.  Sherwood,  76  N. 
Y.  194 ;  Methodist  Churches  of  New  York  v.  Barker,  18  N.  Y.  463. 
In  the  case  last  cited  it  was  said: 

'The  injunction,  it  is  true,  was  dissolved  before  the  Judgment  dismissing 
the  complaint    But  the  order  of  dissolution  was  not  in  its  nature  a  final  de> 
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termination  that  the  plaintiff  in  the  suit  was  not  entitled  to  the  Injunction. 
An  order,  made  pending  a  siiit,  dissolving  a  temporary  injunction,  by  no 
means  determines  that  the  party  in  whose  favor  It  has  been  granted  may 
not  be  entitled  to  that  relief  at  the  final  decision  of  the  cause.  It  may  be  dis- 
solyed  for  irregularity,  or  because  the  case  is  badly  stated  in  the  complaint 
or  upon  the  answer  of  the  defendant  and  affidavits ;  and  yet,  at  the  final  hear- 
ing, it  may  be  decided  that  the  defendant  ought  to  be  enjoined.  In  most  cases, 
therefore,  if  not  in  all,  a  reference  ordered  before  judgment,  to  ascertain  the 
damages  to  be  recovered  upon  the  undertaking  or  security,  would  be  prema- 
ture." 

It  follows  that  the  order  of  reference  was  prematurely  granted. 
The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.     All  concur. 


(50  Misc.  Rep.  450.) 

BROOKLYN  UNION  GAS  CO.  v.  CITY  OF  NEW  YORK. 

(Supreme  Ck>urt,  Special  Term,  Kings  Ck)unty.    May,  1906.) 

1.  Gas— Gas  Companies— Regulation  of  Chabges. 

Where  the  Legislature  grants  a  gas  company  the  right  to  collect  a 
maximum  rate  of  compensation  for  its  services,  beyond  which  it  may  not 
charge,  it  Is  equivalent  to  granting  express  authority  to  charge  up  to  that 
rate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24,  Cent  Dig.  Gas,  SS  10-11.] 

2.  Constitutional  Law— Due  Pbocbss  op  Law. 

Where  the  rate  fixed  by  the  Legislature  as  the  maximum  rate  to  be 
charged  by  a  gas  company  is  so  low  as  to  work  practical  destruetioii 
of  the  rights  and  property  of  the  company,  it  is  deprived  of  property  with- 
out due  process  of  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10,  Cent  Dig.  CJonstitutlonal 
Law,  §  847.] 

8.  Same. 

Where  the  Legislature  fixes  a  maximum  rate  of  compensation  for  a  gas 
company,  those  for  whom  the  service  is  performed  suffer  no  impairment 
of  their  constitutional  rights  by  a  rate  that  is  too  high,  because  they  are 
not  compelled  to  accept  the  service  nor  pay  for  it 

4.  Discovery— Subject-Mattbb—Relevanct-Cost  of  Pboduction  of  Gas- 
Gas  Companies— Recovery  of  Compensation. 

In  an  action  by  a  gas  company  against  a  city  for  gas  furnished  for 
lighting  its  streets,  in  the  absence  of  a  contract  fixing  the  price,  the  com- 
pany may  recover  the  maximum  rate  provided  by  Transportation  Cor- 
porations Law,  I^ws  1890,  p.  1149,  c.  566,  S  70,  so  that  an  order  grant- 
ing an  examination  of  plaintiff's  books  to  show  the  cost  of  production 
of  the  gas  and  that  the  price  is  unreasonable  will  not  be  granted. 

Action  by  the  Brooklyn  Union  Gas  Company  against  the  city  of 
New  York.  Application  on  behalf  of  defendant  for  an  examination 
of  the  books  and  property  of  the  plaintiff.    Application  denied. 

The  action  is  brought  to  recover  the  sum  of  $135,133.14,  alleged  to  be  due 
the  plaintiff  from  the  defendant  for  gas  supplied  in  lighting  public  street 
lamps  between  the  1st  day  of  January,  1903,  and  the  16th  day  of  March,  1904. 

The  complaint  alleges : 

"Third*.  That  in  the  portions  of  the  streets  or  public  highways  of  the 
borough  of  Brooklyn,  in  which  at  all  times  hereinafter  mentioned  the  plain- 
tiff carried  on  the  business  of  supplying  illuminating  gas  for  public  and  private 
consumption,  no  individual,  nor  other  corporation,  had  mains  or  plant  in  said 
territory  for  the  purpose  of  such  supply,  and  no  other  corporation  or  Individual 


Digitized  by 


Google 


Sup.   Ct)     BBOOKLTN   UNION   GAS  CO.  V.  CITT  OP  NEW  YORK.  571 

did  or  could  supply  Illuminating  gas  for  public  or  private  use  therein.  •    •    • 

'*Tenth.  That  by  section  70  of  the  Transportation  Corporations  Law,  Laws 
1890,  p.  1149,  c.  566,  it  was  provided  as  follows:  Trice  of  Gas — In  any  city 
In  this  state  having  a  population  of  eight  hundred  thousand  or  over  no 
corporation  or  person  shall  charge  for  illuminating  gas  a  sum  to  exceed  one 
dollar  and  twenty  five  cents  per  thousand  feet,  and  such  gas  shall  have  an 
illuminating  power  of  not  less  than  twenty  sperm  candles,  of  six  to  the  pound, 
and  burning  at  the  rate  of  one  hundred  and  twenty  grains  of  spermaceti  per 
hour,  tested  at  a  distance  of  not  less  than  one  mile  from  the  place  of  manufac- 
ture, by  a  burner  consuming  five  cubic  feet  of  gas  per  hour,  and  shall  comply 
with  the  standard  of  purity  now  or  hereafter  established  by  law ;  but  In  any 
district  or  ward  of  any  city  containing  over  one  million  inhabitants,  which 
district  or  ward  is  separated  from  the  main  portion  thereof  by  a  stream  or 
other  natural  boundary,  and  any  gas  light  corporation  may  charge  a  price  not 
to  exceed  one  dollar  iand  sixty  cents  per  thousand  cubic  feet,  but  such  corpora- 
tion shall  not  charge  a  greater  price  in  the  city  where  its  main  works  shall 
be  situated  than  In  such  district  or  ward.' 

''Eleventh.  That  during  said  period  from  January  1,  1903,  to  March  16, 
1904,  the  plaintiff  supplied  illuminating  gas  to  the  public  generally  for  private 
consumption  at  the  rate  of  $1  for  each  1,000  cubic  feet ;  but  the  said  plaintiff 
makes  claim  against  the  city  of  New  York  only  at  the  rate  or  charge  of  90 
cents  for  each  1,000  cubic  feet  by  it  supplied  to  the  city  of  New  York  as  here- 
inbefore alleged.    •    •    • 

''Thirteenth.  That  for  the  illuminating  gas  saplied  and  used  as  aforesaid, 
for  which  the  plaintiff  makes  charge  at  the  rate  of  90  cents  a  thousand  cubic 
feet,  the  defendant  is  indebted  by  virtue  of  statute  to  the  plaintiff  in  the  sum 
of  $135,133.14  as  a  balance  due,  with  Interest  from  the  19th  day  of  May,  1905 ; 
and  that  the  defendant  has  neglected  and  refused  to  pay  the  same." 

By  its  answer  the  city  sets  up : 

"10.  That  no  contract  existed  between  the  plaintiff  and  the  defendant  for 
the  gas  furnished  and  services  rendered  between  January  1,  1904,  and 
March  16,  1904;  that  there  were  no  bids  called  for  by  the  commissioner  of 
water  supply,  gas  and  electricity,  not  submitted  by  the  plaintiff  for  said 
period ;  that  no  pretense  of  entering  into  a  contract  for  this  period  was  ever 
made  by  either  party. 

"11.  That  the  plaintiff,  as  a  public  servant  or  quasi  public  corporation,  was 
bound  to  furnish  the  gas  and  services  during  the  period  from  January  1. 
1903,  to  March  16,  1904,  and  Is  entitled  to  recover  only  the  fair  and  reasonable 
value  of  the  same,  and  the  defendant  has  at  all  times  been  able,  ready,  and 
willing  to  settle  claims  duly  filed  for  gas  supplied  and  services  rendered,  at 
the  fair  and  reasonable  value  thereof,  as  soon  as  the  same  can  be  determined 
by  a  court  of  law,  or  by  agreement  between  the  parties. 

"12.  That  the  price  claimed  by  the  plaintiff,  to  wit,  90  cents  per  1,000 
cubic  feet  of  gas  supplied,  is  above  the  fair  and  reasonable  value  thereof. 

"13.  That  the  price  mentioned  in  section  70  of  the  Transportation  Corpora- 
tions Law  [page  1149,  c.  566,  Laws  1890]  and  referred  to  in  paragraph  tenth 
of  the  comj)laInt  herein,  to  wit,  $1.25  per  1,000  cubic  feet  of  the  quality  and 
pressure  therein  provided,  for  the  borough  of  Brooklyn,  is  greatly  in  excess 
of  the  fair  and  reasonable  price  for  such  material  in  the  borough  of  Brooklyn 
during  the  period  set  forth  in  the  complaint — January  1,  1903,  to  March  16, 
1904;  that  by  said  act  the  price  which  an  individual  or  corporation  could 
legally  charge  for  illuminating  gas  of  the  standard  therein  provided  was  lim- 
ited for  the  borough  of  Brooklyn  to  a  maximum  price  of  $1.25  per  1,000 
cubic  feet ;  that  said  act  In  nowise  regulated  or  fixed'  such  price  as  the  fair 
and  and  reasonable  price  of  such  material  of  the  standard  therein  provided  in 
the  borough  of  Brooklyn  during  the  period  set  forth  In  the  complaint. 

"14.  Between  the  time  of  the  passage  of  chapter  566,  p.  1136,  Laws  1890, 
and  the  time  set  forth  in  the  complaint  herein,  January  1,  1903,  tp  March 
16,  1904,  the  cost  of  the  manufacture  and  distribution  of  Illuminating  gas 
to  the  plaintiff  has  been  greatly  cheapened  by  improved  methods  in  produc- 
tion and  by  great  Increases  in  the  quantities  manufactured  and  sold,  and 
during  said  period  the  reasonable  and  fair  charge  or  price  therefor  was  less 
than  70  cents  per  thousand  cubic  feet." 
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It  was  conceded  on  the  argument  of  the  motion  that  the  defendant  is  en- 
titled to  the  examination  and  inspection  sought  if  the  rate  fixed'  by  section 
70,  Transportation  Corporations  Law,  is  not  binding  on  the  city.  If  the  city 
has  the  right  in  this  action  to  question  the  reasonableness  of  the  rate  charged 
by  the  plaintiff  under  the  statute,  It  is  entitled  to  the  examination  sought  for  the 
purpose  of  ascertaining  what  was  the  actual  cost  to  plaintiff  of  the  production 
and  distribution  of  ^s  in  the  borough  of  Brooklyn  during  the  period  stated 
in  the  complaint,  plaintiff  being  a  public  utility  corporation  engaged  in  the 
manufacture  and  sale  of  gas  in  the  borough  of  Brooklyn,  where  it  enjoys  a 
monopoly  of  such  business  in  the  territory  In  which  it  is  engaged. 

The  city  claims,  as  matter  of  law:  (1)  At  common  law  a  public  utility 
corporation  enjoying  a  monopoly  was  bound  to  charge  reasonable  rates.  (2> 
The  Legislature  has  the  power  to  fix  a  rate  beyond  which  such  corporation 
could  not  charge.  (3)  The  authority  of  the  courts  to  Inquire  as  to  the  char- 
acter and  effect  of  rates  fixed  legislatively,  and  to  prohibit  the  enforcement 
against  the  corporation,  if  confiscatory,  is  clear.  (4)  The  court  has  also  the 
power  and  authority  to  pass  upon  the  character  and  effect  of  the  l^slative 
rate  where  such  rate  Is  claimed  to  be  unreasonable  and  extortionate  by  the 
consumer.  (5)  The  defendant,  the  dty  of  New  York,  the  largest  consumer  of 
the  plaintiff's  gas,  has  the  right  to  show,  if  it  can,  in  an  action  brought 
by  plaintiff  to  recover  for  gas  supplied  defendant,  that  the  price  charged 
defendant  by  plaintiff  between  January  1,  1903,  and  March  19,  1904,  for  such 
commodity  is  excessive  and  unreasonable,  and  that  plaintiff  is  not  entitled  to 
recover  a  Judgment  for  the  amount  claimed,  but  can  only  obtain  a  Judgment 
for  the  fair  and  reasonable  price  of  such  commodity.  (6)  That  for  the  pur- 
pose of  proving  the  unreasonableness  of  the  price  charged,  by  ascertaining  the 
actual  cost  to  plaintiff  of  the  production  and  distribution  of  gas  in  the 
borough  of  Brooklyn,  during  the  period  stated  in  the  complaint,  the  defend- 
ant is  entitled  to  the  examination  sought 

Dykman  &  Carr  (William  J.  Carr,  of  counsel),  for  plaintiff. 
John  J.  Delany,  Corporation  Counsel  (William  P.  Burr,  of  coun- 
sel), for  defendant. 

BURR,  J.  The  form  of  this  application  and  the  stipulation  entered 
into  between  the  parties  eliminate  from  the  consideration  of  this  case 
every  question  save  one,  namely ;  Is  the  actual  cost  of  the  gas  furnished 
by  the  plaintiff  material  to  the  issues? 

It  is  material  unless  (1)  the  Legislature  have  fixed  a  price  which 
the  defendant  may  charge  the  consumer;  and  (2)  the  consumer  cannot 
be  heard  to  question  the  reasonableness  of  the  price  so  fixed.  The 
Transportation  Corporations  Law  provides  as  follows: 

"In  any  city  in  this  state  having  a  population  of  eight  hundred  thousand 
or  over,  no  corporation  or  person  shall  charge  for  illuminating  gas  a  sum  to 
exceed  one  dollar  and  t\^'enty-flve  cents  per  thousand  feet  •  •  •  but  in  any 
district  or  ward  of  any  dty  containing  over  one  million  inhabitants,  which 
district  or  ward  is  separated  from  the  main  portion  thereof  by  a  stream  or 
other  natural  boundary,  any  gas-light  corporation  may  charge  a  price  not  ta 
exceed  one  dollar  and  sixty  cents  per  thousand  cubic  feet,  but  such  corporation 
shall  not  charge  a  greater  price  in  the  city  where  its  main  works  shall  be 
situated  than  in  such  district  or  ward."    Laws  1890,  p.  1149,  c.  566,  §  70. 

I  think  that  the  fair  and  reasonable  construction  of  the  statute  is 
that  the  fixing  of  a  maximum  rate  beyond  which  no  charge  shall  be 
made  is  equivalent  to  express  authority  to  charge  up  to  that  rate. 

This  is  so,  first,  because  this  is  the  usual  form  adopted  in  statutes 
regulating  the  price  to  be  charged  for  commodities  or  services  by  in- 
dividuals or  corporations  subject  to  governmental  regulation.     "It  has 
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"been  customary  from  time  immemorial  for  the  Legislature  to  declare 
what  shall  be  a  reasonable  compensation  under  such  circumstances, 
or,  perhaps  more  properly  speaking,  to  fix  a  maximum  beyond  which 
any  charge  made  would  be  unreasonable."  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  Ed.  77.  "Whenever  there  is  a  general  right  on  the  part  of 
the  public  and  a  general  duty  of  the  landowner  or  any  other  person 
-to  respect  such  right,  we  think  it  is  competent  for  the  Legislature,  by 
^  specific  enactment,  to  prescribe  a  precise,  practical  rule  for  declaring, 
establishing,  and  securing  such  right  and  enforcing  respect  for  it." 
-Commonwealth  v.  Alger,  7  Cush.  53.  The  Court  of  Appeals,  citing  with 
approval  this  language  of  Chief  Justice  Shaw  in  this  case,  adds  that 
the  practice  in  this  and  other  states  to  prescribe  a  maximum  rate  for 
the  transportation  of  persons  or  property  on  railroads  is  justified  upon 
this  principle.  People  v.  Budd,  117  N.  Y.  1,  20,  22  N.  E.  670,  ^2, 
5  L.  R.  A.  559,  15  Am.  St.  Rep.  460. 

This  is  so,  in  the  second  place,  because,  unless  the  statute  is  given 
-such  force  and  effect,  it  is  almost  meaningless.  It  certainly  is  not  the 
^'precise  and  practical"  rule  referred  to  by  Chief  Justice  Shaw.  Noth- 
ing whatever  is  settled  by  the  statute  so  far  as  the  consumer  is  con- 
<erned,  and  very  little  on  the  part  of  the  corporation. 

In  the  third  place,  the  language  of  the  section  of  the  statute  above 
<[uoted,  taken  as  a  whole,  sustains  such  a  construction.  The  closing 
part  of  the  section  relates  to  districts  or  wards  separated  from  the 
^nain  portion  of  the  city  by  a  stream  or  other  natural  boundary.  In 
such  district,  says  the  statute,  the  company  "may  charge  a  price  not 
to  exceed  one  dollar  and  sixty  cents  per  thousand  feet."  It  would  be 
anomalous  to  conclude  that  the  Legislature  intended  to  make  the 
price  definite  as  to  a  district  or  ward  of  the  city  and  leave  it  unsettled 
and  indefinite  as  to  the  city  at  large. 

Finally,  similar  language  has  been  repeatedly  construed  as  authoriz- 
ing 2f  charge  up  to  the  maximum  named.  Detroit  v.  Detroit  City  Ry. 
<:o.,  184  U.  S.  388,  22  Sup.  Ct.  410,  46  L.  Ed.  592 ;  Sorrell  v.  Central 
"R.  R.  Co.,  75  Ga.  509 ;  Winsor  Coal  Co.  v.  Chicago  &  Alton  R.  R. 
■Co.  (C.  C.)  52  Fed.  716;  Fisher  v.  N.  Y.  Central  R.  R.  Co., 
46  N.  Y.  644 ;  Johnson  v.  H.  R.  R.  R.  Co.,  49  N.  Y.  455.  It  is  true 
that  in  the  Detroit  Case  the  court  construed  a  legislative  contract, 
arising  from  a  clause  contained  in  the  franchise  of  the  company  that 
the  rate  of  fare  for  a  single  trip  should  not  exceed  5  cents  for  any  dis- 
tance within  the  city  limits.  Subsequently  an  ordinance  was  passed 
reducing  the  rate  of  fare  and  the  railroad  company  brought  an  action 
to  enjoin  the  enforcement  of  the  ordinance  as  an  infringement  upon 
their  contract  rights.  The  court  said  that  "a  contract  which  provides 
that  the  rate  of  fare  for  any  passenger  shall  not  be  more  than  5  cents 
is  a  contract  which  gives  the  company  the  right  to  charge  a  rate  of 
fare  up  to  the  sum  of  5  cents."  If  that  is  the  meaning  of  such  words 
-when  used  in  a  legislative  contract,  it  must  also  be  the  meaning  of 
similar  words  when  used  in  a  legislative  act. 

In  Johnson  v.  H.  R.  R.  R.  Co.,  it  appeared  that  the  defendant  was 
organized  under  a  special  charter  granted  in  1846  (Laws  1846,  p.  272, 
■c.  216,  as  amended  Laws  1850,  p.  14,  c  9).    By  this  it  was  prohibited 
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from  charging  for  transportation  of  persons  more  than  2 J4  cents  a  mile 
for  four  months  in  the  year,  and  2  cents  a  mile  for  the  rest  of  the  year. 
A  general  railroad  law  passed  in  1848  (Laws  1848,  p.  228,  c.  140, 
§  19,  subd.  9)  provided  that  corporations  organized  under  that  act 
might  charge  not  exceeding  3  cents  a  mile.  By  an  amended  act  passed 
in  1850  (Laws  1850,  p.  235,  c.  140,  §  49)  the  powers  and  privileges 
contained  in  the  general  railroad  law  were  conferred  upon  all  exist- 
ing corporations.  Thereafter  defendant  charged  plaintiff  for  trans- 
portation at  the  rate  of  3  cents  a  mile.  In  an  action  brought  by  him 
under  the  extortion  act  (Laws  1857,  p.  432,  c.  185)  the  court  held 
that  the  action  would  not  lie.  The  result  only  could  have  been  reached 
upon  the  theory  that  privilege  to  charge  not  more  than  3  cents  a  mile 
conferred  an  express  right  to  charge  that  amount,  which,  being  in- 
consistent with  the  special  provision  of  defendant's  charter,  pro- 
hibiting it  from  charging  more  than  2J4  cents  a  mile,  impliedly  re- 
pealed the  same.  I  conclude,  therefore,  that  the  first  question  must  be 
answered  in  the  affirmative. 

In  order  to  correctly  determine  whether  the  defendant  can  question 
the  reasonableness  of  the  rate  fixed  by  the  statute  it  is  necessary  to 
ascertain,  if  possible,  the  ground  upon  which  the  state  assumes  to  act 
as  between  the  plaintiff,  the  producer,  and  the  defendant,  the  consumer, 
in  regulating  the  price  to  be  charged  and  fixed.  As  a  general  rule, 
every  man  may  fix  what  price  he  pleases  upon  his  own  property,  or 
upon  the  use  of  it,  or  may  refuse  to  dispose  of  it  at  any  price.  But 
when  private  property  is  affected  with  a  public  interest  it  ceases  to  be 
juris  privati  only.  Property  does  become  clothed  with  a  public  in- 
terest when  used  in  a  manner  to  make  it  of  public  consequence  and 
affect  the  community  at  large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good  to  the  extent  A  the 
interest  he  has  thus  created.  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
Ed.  77;  C,  B.  &  Q.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Peik  V.  Chicago  R.  R.  Co.,  94  U.  S.  164,  24  L.  Ed.  97.  In  obedience  to 
this  principle  from  time  immemorial  in  England,  common  carriers, 
wharfingers,  innkeepers,  and  ferrymen  were  not  only  obliged  to  serve 
the  public,  but  to  serve  them  at  reasonable  rates.  This  was  entirely  in- 
dependent of  the  fact  that  such  business  was  frequently  carried  on  by  in- 
dividuals or  corporations  who  had  received  special  license  or  privilege 
from  the  Crown.  The  obligation  was  inherent  in  the  nature  of  the  busi- 
ness. People  V.  Budd,  117  N.  Y.  1,  16,  22  N.  E.  670,  682,  5  L.  R.  A. 
559,  15  Am.  St.  Rep.  460.  Otherwise  it  would  be  impossible  to  answer 
the  dissenting  opinion  of  Mr.  Justice  Field  in  Munn  v.  Illinois,  supra. 
That  the  plaintiff  is  engaged  in  a  business  of  that  character,  a  business 
which,  for  want  of  a  more  precise  definition,  is  known  as  a  "public 
utility,"  is  conceded.  But  its  liabilities,  so  far  as  the  question  here 
involved  is  concerned,  are  no  different  from  that  which  would  attach 
to  a  partnership  or  an  individual  carrying  on  the  business  of  supply- 
ing gas  to  the  public  to  a  similar  extent  and  under  like  conditions.  The 
right  of  governmental  control  being  conceded  to  the  extent  that  the 
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public  are  entitled  to  be  served  with  gas,  and  that  at  a  reasonable  rate, 
how  is  governmental  control  to  be  exercised?  Naturally,  through 
legislative  action  establishing  what  shall  be  a  reasonable  rate.  In 
Munn  V.  Illinois,  94  U.  S.  133,  24  L.  Ed.  77,  the  court  says: 

"It  is  insisted  that  what  is  reasonable  is  a  Judicial  and  not  a  legislative 
question.  As  has  already  been  shown,  the  practice  has  been  otherwise.  Un- 
doubtedly in  mere  private  contracts  relating  to  matters  in  which  the  public 
has  no  interest,  what  is  reasonable  must  be  ascertained  judicially,  but  this  is 
so  because  the  Legislature  has  no  control  of  such  a  contract  So,  too,  in  matters 
which  do  affect  the  public  Interest  and  as  to  which  legislative  control  may  be 
exercised,  if  there  are  no  statutory  regulations  upon  the  subject  the  courts 
must  determine  what  Is  reasonable.'* 

The  determination  of  the  reasonable  rate  being,  therefore,  legis- 
lative in  character,  if  the  Legislature^  has  acted,  its  determination  is 
final  and  conclusive  to  the  same  extent  as  any  other  legislative  act, 
so  long  as  no  constitutional  principle  is  violated.  The  Munn  Case 
was  decided  in  1876.  For  some  years  after  that  the  struggle  con- 
tinued against  the  principle  of  governmental  control  of  public  utilities 
when  controlled  by  individuals  and  not  by  corporations  existing  under 
legislative  sanction.  The  principle  asserted  in  that  case  was,  however, 
firmly  adhered  to,  and  is  irrevocably  established.  The  first  suggestion 
that  the  legislative  determination  was  not  in  all  cases  conclusive  ap- 
peared in  1885  in  the  railroad  commission  cases.  Stone  v.  Farmers' 
Loan  &  Trust  Co.,  116  U.  S.  307,  331,  6  Sup.  Ct.  334,  345,  29  L. 
Ed.  636.    The  court  then  says: 

"From  what  has  thus  been  said  It  Is  not  to  be  inferred  that  this  power  of 
limitation  or  regulation  is  itself  without  limit.  This  power  to  regulate  is  not 
a  power  to  destroy,  and  limitation  is  not  the  equivalent  of  confiscation.  Under 
pretense  of  regulating  fares  and  freights,  the  state  cannot  require  a  railroad 
corporation  to  carry  persons  or  property  without  reward;  neither  can  It 
do  that  which  in  law  amounts  to  a  taking  of  private  property  for  public  use 
without  Just  compensation,  or  without  due  process  of  law." 

In  1890  the  question  was  again  presented  in  an  action  brought  to 
enjoin  the  enforcement  of  an  act  of  the  Legislature  of  the  state  of 
Minnesota,  fixing  the  rate  of  charges  for  carrying  milk.  Chicago, 
Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup. 
Ct.  462,  33  L.  Ed.  970.  This  review  was  sought  at  the  suit  of  the 
common  carrier.  This  was  followed  by  Reagan  v.  Farmers'  L.  &  T. 
Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  Smythe  v. 
Ames,  169  U.  S.  466, 18  Sup.  Ct.  418,  42  L.  Ed.  819 ;  San  Diego  Land 
&  Town  Co.  V.  National  City,  174  U.  S.  739,  19  Sup.  Ct.  804,  43  L. 
Ed.  1154;  Cotting  v.  Kansas  City  Stockyards  Co.,  183  U.  S.  79,  22 
Sup.  Ct.  30,  46  L.  Ed.  92 ;  Stanislaus  County  v.  San  Joaquin  C.  &  I. 
Co.,  192  U.  S.  201,  24  Sup.  Ct.  241,  48  L.  Ed.  406.  Erom  these  de- 
cisions this  principle  is  evolved.  The  fixing  of  a  tariff  of  charges  is 
primarily  a  legislative  or  adminstrative  rather  than  a  judicial  function. 
But  the  courts  have  the  duty  to  inquire  whether  a  body  of  rates  pre- 
scribed by  the  Legislature  is  so  unjust  and  unreasonable  as  to  work 
a  practical  destruction  to  rights  of  property  at  the  suit  of  those  whose 
property  rights  are  affected.  If  it  is  found  so  to  be,  if,  for  instance, 
the  effect  is  to  compel  the  public  utility  company  to  transact  its  busi- 
ness at  a  loss,  so  that  its  capital  is  impaired  and  its  investment  destroy- 
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ed  in  whole  or  in  part,  then  it  is  being  deprived  of  its  property  with- 
out due  process  of  law,  and  its  constitutional  rights  are  infringed. 
The  courts  will  interfere  against  such  legislative  confiscation  because 
it  is  unconstitutional.  In  the  Reagan  Cases  the  court  says  (page  410 
of  154  U.  S.,  page  1059  of  14  Sup.  Ct.  [38  L.  Ed.  1014]) : 

"If  the  state  were  to  seek  to  acquire  the  title  to  these  roads,  •  •  ♦  Is 
there  any  doubt  that  constitutional  provisions  would  require  the  payment  to  the 
corporation  of  Just  compensation,  that  compensation  being  the  value  of  the 
property  as  It  stood  In  the  markets  of  the  world,  and  not  as  prescribed  by  an 
act  of  the  Legislature?  Is  it  any  less  a  departure  from  the  obligations  of  Jus- 
tice to  seek  to  take,  not  the  title,  but  the  use  for  the  public  benefit  at  less  than 
its  market  value?" 

In  Smythe  v.  Ames,  169  U.  S.  526,  18  Sup.  Ct.  426,  42  L.  Ed.  819, 
the  court  says: 

"Whether  rates  are  so  unreasonably  low  as  to  deprive  the  carrier  of  its 
property  without  such  compensation  as  the  Constitution  secures,  and  therefore 
without  due  process  of  law,  cannot  be  so  conclusively  determined  by  the  Legis- 
lature of  the  state  that  the  matter  may  not  become  the  subject  of  Judicial 
Inquiry." 

In  that  case  the  court  below  set  aside  the  rates  solely  upon  the 
ground  that  they  were  in  violation  of  constitutional  rights,  and  their 
judgment  was  affirmed.  In  the  case  of  San  Diego  I^nd  Company, 
174  U.  S.  754,  19  Sup.  Ct.  810,  43  L.  Ed.  1154,  the  court  says: 

''Can  it  be  said  that  the  rates  In  question  are  so  unreasonable  as  to  call 
for  Judicial  interference  in  behalf  of  the  appellant?  Such  a  question  Is 
always  an  embarrassing  one  to  a  Judicial  tribunal,  because  it  is  primarily 
for  the  determination  of  the  Legislature,  or  of  some  public  agency  designated 
by  it  But  when  it  Is  alleged  that  a  state  enactment  Invades  or  destroys 
rights  secured  by  the  Constitution  of  the  United  States  a  Judicial  question 
arises,  and  the  courts,  federal  and  state,  must  meet  the  issue,  taking  care 
always  not  to  entrench  upon  the  authority  belonging  to  a  different  department 
nor  to  disregard  a  statute  unless  it  be  unmistakably  repugnant  to  the  funda- 
mental law." 

There  doubtless  are  expressions  in  some  of  the  opinions,  even  of 
the  United  States  Supreme  Court,  which,  taken  without  reference  to 
the  context,  or  the  facts  under  consideration,  might  seem  to  indicate 
that  this  was  not  the  sole  ground  of  jurisdiction.  For  instance,  in  the 
Minnesota  milk  cases  the  court  says: 

"The  question  of  the  reasonableness  of  a  rate  charge  for  transportation  by 
a  railroad  company,  involving  as  it  does  the  element  of  reasonableness  both 
as  regards  the  company  and  as  regards  the  public,  is  eminently  a  question 
for  Judicial  Investigation,  requiring  due  process  of  law  for  its  determlnatloiL" 

In  the  Reagan  Case  the  court  says : 

•The  province  of  the  courts  Is  not  changed,  nor  the  limit  of  Judicial  inquiry 
altered,  because  the  Legislature,  Instead  of  the  carrier,  prescribes  the  rates." 

But  a  careful  study  of  the  opinions  shows  that  all  that  the  court 
meant  by  these  expressions  was  that  if  it  was  claimed  by  any  one 
that  the  rate  was  so  unreasonable  as  to  infringe  upon  a  constitutional 
right,  the  determination  of  the  Legislature  that  it  did  not  so  infringe 
was  not  final  and  conclusive,  but  the  court  could  review  the  legislative 
action  to  that  extent.    See  Reagan  Cases,  154  U.  S.  399,  14  Sup.  Ct 
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1055,  38  L.  Ed.  1014;  New  Memphis  Gas  Light  Co.  v.  City  of 
Memphis  (C.  C.)  72  Fed.  952;  St.  Louis  &  San  Francisco  R.  R.  Co. 
V.  Gill,  156  U.  S.  649,  657,  15  Sup.  Ct.  484,  39  L.  Ed.  567;  C.  &  L. 
Turnpike  Co.  v.  Sandford,  164  U.  S.  678,  593,  17  Sup.  Ct.  198,  41  L. 
Ed.  560. 

If,  then,  the  test  of.  the  right  to  interfere  with  legislative  acts  fixing 
rates  is  whether  any  constitutional  right  of  the  parties  affected  thereby 
is  impaired,  it  remains  to  consider  whether  any  constitutional  right 
of  the  defendant  fias  been  invaded.  If  so,  it  is  entitled  to  relief  against 
such  invasion ;  otherwise,  not.  As  has  been  seen,  a  rate  which  would 
result  in  forcing  an  individual  or  corporation  engaged  in  a  business  of 
public  utility  into  insolvency  *would  be  depriving  him  or  it  of  property 
without  just  compensation  and  without  due  process  of  law.  But  no 
matter  how  unreasonable  to  the  consumer  the  rate  which  the  Legis- 
lature has  prescribed,  has  any  constitutional  right  of  such  consumer 
been  invaded  thereby?  It  seems  to  me  not.  His  personal  liberty  has 
not  been  invaded,  because  he  is  under  no  obligation  to  purchase  the  gas. 
It  is  true  that  in  the  case  of  a  municipal  corporation  like  the  city  of 
New  York,  under  an  obligation  to  its  citizens  to  exercise  reasonable 
care  to  make  its  streets  safe  by  lighting  the  same,  the  pressure  of 
circumstances  might  operate  almost  as  strongly  as  a  legal  obligation 
to  compel  it  to  purchase  gas.  But  still  the  obligation  to  purchase  gas 
is  not  a  legal  one.  There  is  no  absolute  duty  upon  the  consumer  to 
take.  The  city  might  adopt  other  means  of  lighting  its  streets,  or  per- 
haps take  the  risk  of  leaving  them  unlighted ;  and  the  company,  in  the 
absence  of  a  contract,  could  not  compel  them  to  purchase  gas.  The 
company  is  bound  to  furnish ;  the  city  is  at  liberty  to  take. 

In  the  next  place,  the  defendant,  the  consumer,  is  deprived  of  no 
property  by  the  statute  in  question.  It  has  no  capital  invested  which 
would  be  destroyed  by  the  exaction  of  an  unreasonable  rate.  The  mere 
fact  that  it  paid,  in  obedience  to  the  statute,  a  higher  rate  than  it" 
thinks  reasonable,  or  than  a  court  under  all  the  circumstances  might 
think  reasonable,  does  not  result  in  depriving  it  of  its  property  to  the 
extent  of  the  difference  between  a  reasonable  rate  and  the  one  fixed, 
because  the  use  of  the  commodity  is  voluntary.  It  is  true  it  is  the  right 
of  the  defendant,  the  consumer,  to  have  gas  furnished  to  it  at  a  rea- 
sonable rate.  But  this  is  originally  a  common-law  right,  although 
to  some  extent  confirmed  by  statute.  But  this  is  not  a  property  right 
so  long  as  it  is  a  right  in  expectancy.  So  long  as  the  right  to  be 
charged  a  reasonable  sum  has  not  become  vested  by  reason  of  services 
rendered  prior  to  the  statute  fixing  the  rates,  it  is  subject  to  legislative 
change.  Private  rights  may  be  interfered  with  so  long  as  they  are 
not  vested.  Cooley,  Const.  Lim.  (6th  Ed.)  435.  A  right  is  not  vested 
unless  it  is  something  more  than  such  a  mere  expectation  as  may  be 
based  upon  an  anticipated  continuation  of  the  present  general  laws. 
Cooley,  Const.  Lim.  (6th  Ed.)  438.  At  common  law  the  husband,  im- 
mediately on  marriage,  succeeded  to  certain  rights  in  the  real  and 
personal  property  which  his  wife  then  possessed.  But  as  to  subse- 
quent marriages,  a  statute  might  take  away,  as  it  has  done  in  this  state, 
very  manv  of  those  rights.  So  with  regard  to  dower.  At  least  as 
100  N.Y.S.— 37 
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to  marriages  subsequently  contracted,  there  is  no  doubt  of  the  power 
of  the  Legislature  to  limit,  or  even  absolutely  take  away,  the  present 
right  of  dower. 

Again,  the  citizen  has  no  vested  rights  in  statutory  privileges  or 
exemptions.  Cooley,  Const.  Lim.  (6th  Ed.)  471.  I  cannot  see  why  it 
is  not  within  the  power  of  the  Legislature  to  repeal  every  statutory 
requirement  respecting  the  obligations  of  persons  engaged  in  business 
of  the  character  of  that  of  the  plaintiff,  and  to  pass  a  statute  annulling 
the  old  common-law  rule  and  providing  that  so  far  as  the  consumer 
is  concerned  such  persons  should  be  obliged  to  contract  only  with  those 
with  whom  they  desire  to  contract  and  upon  such  terms  as  should  be 
mutually  satisfactory.  If  the  Legislature  can,  by  statute,  utterly  de- 
stroy the  common-law  right  of  the  consumer,  a  statute  which  at  the 
most  only  impairs  without  destroying  that  right  is  not  in  violation  of 
any  constitutional  provision  for  the  benefit  of  the  consumer,  and  he 
cannot  be  heard  to  complain  respecting  the  same.  The  distinction 
between  the  right  of  the  public  utility  corporation  and  the  consumer  to 
review  legislative  action  fixing  rates  is  that,  in  the  case  of  the  former, 
constitutional  rights  may  be  aflFected  by  an  unreasonable  rate.  In  the 
case  of  the  latter  they  cannot  be.  The  consumer  is  not  left  under  such 
circumstances  at  the  mercy  of  a  public  utility  corporation.  But  he 
must  seek  his  protection  through  the  Legislature  and  not  through  the 
courts. 

The  people  of  this  state  have  by  a  written  Constitution  separated 
and  distributed  governmental  powers  among  the  three  departments  of 
government  created  by  it,  the  executive,  legislative,  and  judicial,  care- 
fully enumerating  such  powers  and  defining  their  limitations.  Matter 
of  Guden,  171  N.  Y.  529,  64  N.  E.  451.  The  temptation  is  not  in- 
frequently oflFered  to  the  judiciary  to  infringe  upon  the  powers  and 
prerogative  of  the  other  branches  of  the  government.  In  no  form  is 
the  temptation  more  insidious  than  when  accompanied  by  a  sugges- 
tion that  the  rights  of  the  people  have  been  sacrificed  and  that  it  is 
necessary  that  the  judicial  branch  of  the  government  should  review 
and  correct  the  wrong  that  has  been  done.  The  temptation  should 
be  firmly  resisted.  "For  protection  against  abuses  by  Legislatures 
the  people  must  resort  to  the  polls,  not  to  the  courts."  Munn  v. 
Illinois,  supra.  It  is  gratifying  to  observe  how  promptly  of  late  the 
Legislature  has  responded  to  the  demands  of  an  awakened  and  en- 
lightened public  sentiment  in  remedying  wrongs. 

The  application  must  be  denied. 


FISCHER  v.  LANGLOTZ  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    June  20,  1006.) 

.   PaBTITION— BUBDEN   OF  PBOOF. 

Under  the  express  proTlsions  of  Code  Civ.  Ppoc.  S  1537,  in  an  action  by 
one  claiming  to  be  entitled  as  Joint  tenant  or  a  tenant  In  common,  by  reason 
of  his  being  an  heir  of  a  decedent  for  the  partition  of  the  property,  not- 
withstanding an  apparent  devise  thereof  by  the  decedent  and  posseRsion 
under  such  a  devise,  the  burdoi  la  on  plaintiff  to  establish  the  invalidity  of 
the  devise. 
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2.  Pebpetuities— Suspension  op  Alienation— Real  PBOPEBTf 

Testator's  will  provided  In  the  third  clause  that  his  two  sons  shonld 
have  the  privilege  of  purchasing  testator's  Interest  In  a  certain  partner- 
ship at  a  valuation  of  $5,000,  which  purchase  price  should  be  treated  as  a 
bequest  to  them.  By  the  fifth  clause  it  was  provided  that  whatever  sums 
of  money  the  testator*s  trustees  might  see  fit  to  pay  over  to  testator's 
children,  should  be  given  to  his  four  daughters  until  the  sum  received  by 
each  should  equal  half  the  purchase  price  paid  by  the  sons  for  the  In- 
terest in  the  business,  from  which  time  the  surplus  should  be  distributed 
equally  between  the  children.  The  seventh  clause  directed  the  trustees  to 
collect  the  rents  and  to  apply  the  net  income  of  one-sixth  to  the  use  of 
each  child  during  his  life,  on  the  death  of  any  child  the  property  of  such 
one-sixth  to  go  to  the  child's  heirs  or  testamentary  appohitee.  The  sons 
elected  to  take  the  business.  It  was  contended  that  a  trust  was  created 
invalid  as  suspending  the  power  of  alienation  over  real  estate  for  more 
than  two  lives  In  being.  Held,  that  the  contention  was  without  merit, 
since  the  seventh  clause  created  valid  separable  trust  estates,  and  while 
the  fifth  clause  was  invalid  so  far  as  it  directed  the  accumulation  of  in- 
come, effect  could  be  given  to  Its  intent,  in  which  view  each  child  took  a 
life  interest  in  one-sixth,  under  the  seventh  clause  of  the  will,  but  the 
sons  having  received  .$2,500,  the  income  of  the  share  held  in  trust  for  each 
of  them  should  first  be  applied  In  bringing  about  equalization. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Johanna  Fischer  against  Julia  Langlotz  and  others.  From 
a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Affirmed  on 
opinion  of  the  lower  court. 

The  following  is  the  will  referred  to  in  the  lower  court  opinion : 

"I,  Francis  Hayek,  of  the  city  of  New  York,  revoking  all  other  and 
former  wills  by  me  made,  do  make,  publish  and  declare  this  my  last  will 
and  testament  in  manner  following,  that  is  to  say: 

"First.  I  direct  the  payment  without  delay  after  my  decease  of  my 
funeral  expenses  and  of  all  my  just  debts  except  those  secured  by  mort- 
gage. 

"Second.  I  give  and  bequeath  my  watch,  wardrobe  and  all  my  wearing 
apparel  to  my  two  sons,  Francis,  Jr.,  and  Louis. 

"Third.  It  is  my  will  that  my  two  sons  Francis,  Jr.,  and  Louis  shall 
have  the  right  and  privilege  before  all  others  of  purchasing  all  my  right, 
title  and  interest  as  partner  in  the  cabinet  making  business  now  carried 
on  by  the  firm  of  F.  Hayek  &  Co.  Accordingly  in  case  they  jnay  desire  to 
make  such  purchase  they  shall  take  my  said  interest  after  payment  of 
partnership  debts  at  a  valuation  of  five  thousand  dollars,  and  such  purchase 
price  shall  be  treated  as  a  gift  and  bequest  to  them  under  this  my  last  will, 
and  shall  be  charged  to  them  as  such,  but  without  Interest  thereon,  in  the 
settlement  of  my  estate.  My  sons  shall  have  a  like  preference  in  respect 
to  the  occupation  as  tenants  of  so  much  room  in,  or  of  such  parts  of, 
the  premises  on  the  comer  of  Tenth  avenue  and  Forty-fourth  street,  this 
city,  as  may  be  necessaiy  to  caiTy  on  their  said  business.  There  shall  be 
an  appraisement  of  the  rent  to  be  paid  by  them,  and  a  new  appraisement 
every  five  years  so  long  as  th^  continue  such  occupation  and  pay  the 
rent,  and  until  the  termination  of  the  trusts  in  respect  to  said  premises 
In  10th  avenue  and  Forty-fourth  street  created  by  this  my  will. 

"Fourth,  I  give,  devise  and  bequeath  ail  the  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal,  and  wheresoever  situated,  in  trust, 
to  the  following  named  persons,  to-wit:  my  son,  Francis,  my  son,  Louis,  my 
son-in-law  August  Fischer,  and  my  friend  Anthony  Elckhoff,  for  the  purposes 
hereinafter  stated.  My  said  trustees,  however,  shall  have  no  power  to  mort- 
gage or  other  incumber  any  part  of  my  real  estate  and  no  power  to  sell 
the  same  with  the  exception  hereinafter  specified  In  reference  to  certain 
real  estate  at  Fort  Lee,  New  Jersey. 

"Fifth.  It  is  my  will  that  whatever  sums  of  money  my  aforesaid  trustees 
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may  see  fit  from  time  to  time  to  pay  over  to  my  children  out  of  the  sur- 
plus of  the  Income  of  my  estate  that  may  remain  after  paying  taxes,  In- 
terest on  mortgages  and  other  necessary  expenses,  shall  be  so  given  to  my 
four  daughters  until  the  whole  sum  so  received  by  each  daughter  shall 
equal  half  the  purchase  price  paid  by  my  tvro  sons  for  my  Interest  In  the 
firm  of  F.  Hayek  &  Co.,  and  then  and  from  that  time  It  Is  my  will  that  such 
surplus  of  Income  shall  be  distributed  equally  among  all  my  children  share 
and  share  alike,  and  the  lawful  issue  of  such  as  may  be  deceased.  The 
same  equal  distribution  among  all  shall  take  place  from  the  start  in  case 
my  sons  decline  to  purchase  my  Interest  In  the  firm  of  F.  Hayek  &  Ga 

"Sixth.  As  to  my  landed  property  or  real  estate  situated  at  Fort  Lee, 
Bergen  county,  New  Jersey,  and  which  forms  no  part  of  my  summer  residence 
or  homestead  there  situated,  I  give  full  power  and  authority  to  my  said 
trustees  to  sell  and  convey  the  same,  or  any  part  thereof,  at  such  time  or 
times,  in  such  manner,  at  such  price  and  upon  such  terms  as  they  may  deem 
best  for  the  interest  of  my  estate,  but  I  hereby  require  and  direct  that 
the  proceeds  of  such  sale  shall  be  applied  first  of  all  to  the  paym^it  of 
any  mortgage  then  existing  upon  my  said  snnmier  residence  or  homestead. 

"Seventh.  I  direct  my  above  named  trustees  to  collect  the  rents  and 
other  Income  of  my  real  estate,  and  after  payment  of  taxes  and  other 
expenses  to  apply  the  net  income  or  proceeds  of  one-sixth  thereof  to  the 
use  of  my  daughter  Mary  Fischer  during  her  natural  life  and  upon  her 
decease  the  trust  as  to  said  one-sixth  shall  cease  and  I  thereupon  give 
and  devise  the  corpus  or  principal  of  said  one-sixth  to  the  children  and 
heirs  at  law  of  my  said  daughter  Mary  or  to  such  other  person  or  persons 
as  she  may  by  her  last  will  and  testament  appoint  to  receive  the  same.  I 
make  this  same  or  similar  disposition  of  one  other  sixth  in  favor  of  my 
daughter  Louisa  Suppes,  also  of  one  other  sixth  in  tsavor  of  my  daughter 
Julia  Langlotz,  also  of  one  other  sixth  in  favor  of  my  daughter  Johanna 
Fischer,  also  of  one  other  sixth  in  favor  of  my  son  Francis,  and  also  of  oue 
other  and  only  remaining  sixth  in  favor  of  my  son  Louis.  I  give  full  power 
and  authority  to  my  said  trustees  or  to  a  majority  of  them  to  fill  any  va- 
cancies that  may  occur  in  their  nmnber  by  death,  renunciation,  reslgrnation 
or  inability  to  act 

"Eighth.  As  to  my  real  estate  at  Fort  Lee  situated  outside  of  my 
homestead  or  summer  residence  that  may  be  left  unsold  under  the  sixth 
clause  of  this  my  will  and  as  to  all  my  personal  property  not  disposed  of 
under  the  second  and  third  clause  hereof,  I  make  the  same  disposition  of  it 
as  that  Just  abave  made  of  the  real  estate  on  the  comer  of  Tenth  avenue 
and  Forty-fourth  street  To  speak  briefly  it  shall  go  to  my  trustees  In  trust 
as  to  each  one-sixth  thereof  to  hold  the  same  one-sixth  during  the  life  of  each 
one  of  my  six  children  respectively  in  trust  for  each  respectively  and 
then  upon  his  or  her  decease  the  corpus  of  such  sixth  shall  go  to  his  or  her 
children  or  heirs  at  law  or  such  other  person  or  persons  as  he  or  she  may 
by  will  appoint 

"Ninth.  As  to  my  homestead  or  summer  residence  at  Fort  I^ee  consisting 
of  three  acres  with  all  the  buildings  and  appurtenances  (excepting  of  course 
a  plot  of  ground  on  the  south  side  44  feet  in  front  and  100  feet  deep  with  a 
house  upon  it  built  by  my  son  Louis)  I  direct  that  this  homestead  property 
shall  be  taken  care  of  and  kept  in  order  and  repair  by  my  said  trustees  for 
the  benefit  use  and  enjoyment  of  all  my  grandchildren  (children  of  my  six 
children)  Including  those  that  may  be  bom  after  my  decease  until  the 
youngest  of  my  said  grandchildren  becomes  ten  years  old  at  which  time 
the  said  homestead  property  may  be  sold  If  a  sale  be  then  deemed  desirable 
and  the  proceeds  of  the  same  be  distributed  equally  among  my  said  grand- 
children. 

••Tenth.  It  Is  my  express  wish  that  my  above  tmstees  shall  not  be  held 
to  furnish  security  or  give  bonds  for  the  carrying  out  of  the  provisions  of 
this  win." 

The  following  is  the  opinion  of  the  court  below  by  Leventritt,  J. : 

"This  is  an  action  in  partition  involving  a  single  piece  of  real  estate.  The 
construction  of  the  will  is  Incidental  to  the  main  relief  sought    It  is  incumbent 
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on  the  plaintiff  to  establish,  under  section  1537  of  the  Code,  that  the  ap- 
parent devise  of  this  realty  Is  void.  Whatever  may  be  said  of  the  other 
clauses  of  the  will  it  Is  clear  from  the  Instrument  itself,  as  well  as  from  th<» 
meager  testimony  adduced  on  the  trial,  that  the  property  here  In  question 
passes  under  the  seventh  clause  of  the  will  which  creates  perfectly  valid 
separabfle  trust  estates  for  the  life  of  each  of  the  testator's  children  with 
remainders  over  to  their  children  in  the  absence  of  an  exercise  of  the  power 
of  appointment.  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  B.  481.  This 
seventh  clause  disposes  of  all  of  the  testator's  realty  while  the  eighth  makes 
disposition  by  precisely  similar  trusts  of  all  the  testator's  personalty.  The 
fifth  clause  of  the  will  is  doubtless  confusing.  If  there  Is  any  Inconsistency — 
and  it  might  plausibly  be  argued  that  there  Is  a  double  disposition  of  In- 
come—the later  clauses  together  disposing  of  all  the  testator's  properly  should 
control.  The  duty  always  cast  upon  the  court  to  sustain  a  will  if  possible,  is 
rendered  all  the  more  Imperative  in  this  case  where  the  testator's  intent  is 
not  only  clear  but  was  capable  of  effectuation  without  resort  to  any  compli- 
cated testamentary  devices.  The  testator  desired  that  each  of  his  six  chil- 
dren should  share  equally  In  his  estate.  He  wished,  however,  to  have  his 
two  sons  continue  his  business  and  provided  that  in  the  event  that  they  elected 
to  take  it  over,  his  interest  be  valued  at  $5,000  and  that  then  each  of  his 
daughters  should  first  receive  $2,500  to  equalize  the  shares  before  there  should 
be  any  further  distribution.  The  contingent  gift  of  the  business  to  the 
sons  precedes  any  of  the  trust  provisions  and  it  seems  clear  that  it  was 
his  purpose  that,  at  their  election,  they  should  have  the  business  in  any  event 
It  seems  most  anomalous,  however,  to  say  that  the  exercise  of  that  election 
should  make  invalid  a  will  otherwise  goo^.  Had  the  sons  not  taken  over 
the  business  no  possible  question,  save  an  academic  one,  could  arise  under 
this  instrument.  I  find  no  such  compelling  necessity  because  they  have 
elected.  While  the  fifth  clause,  so  far  as  it  directs  an  accumulation  of  in- 
come. Is  invalid,  effect  can  be  given  to  its  clearly  disclosed  intent  when  read 
in  connection  with  the  seventh  and  eighth  clauses  disposing  of  all  the 
testator's  properly.  That  is  to  say  resort  may  be  had  to  It  to  discover 
and  apply  Intent.  In  this  view  each  child  takes  a  life  interest  In  one- 
sixth  but  the  sons,  each  having  received  $2,500  by  virtue  of  having  taken  over 
the  business,  the  income  of  the  share  held  in  trust  for  each  of  them  should 
first  be  applied  In  bringing  about  equalization.  The  testimony  shows  that 
has  In  effect  already  been  accomplished.  In  any  event  as  to  each  one-sixth 
as  it  passes  under  the  seventh  clause  of  the  will,  there  is  a  suspension  for 
but  a  Blngle  life.    I  am  of  the  opinion  that  the  complaint  should  be  dismissed." 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHLIN,  and  CLAR:KE,  JJ. 
C.  W.  Dayton,  for  appellant. 
E.  Miehling,  for  respondents. 

PER  CURIAM.    Judgment  afRrmed  with  costs  on  the  opinion  of 
the  court  below. 


(50  Misc.  Rep.  422.) 

PADDELL  V.  CITY  OF  NEW  YORK. 

(Supreme  CJourt,  Special  Term,  New  York  CJounty.    May,  1906.) 

1.  Taxation— Real  Estatk— Deduotiok  of  Debts. 

Tax  Law,  (Laws  1896,  p.  797,  c.  908),  §  1,  provides  that  the  assessment 
roll  shall  contain  a  statement  of  the  real  estate  taxable  to  each  person  and 
the  full  value  thereof  and  the  full  value  of  the  personal  properly  after  de- 
ducting Just  debts  owed.  Section  3  provides  that  all  the  real  property 
within  the  state  and  all  personal  property  is  taxable  unless  exempt  by 
law.  Held  that  a  deduction  from  the  assessment  of  real  property  of  a  mort- 
gage thereon  is  not  authorized  by  law,  the  only  deduction  allowed  being 
made  from  personal  property  only. 

[Ed.  Note.— For  cases  hi  point,  see  vol.  45,  Cent  Dig.  Taxation,  S  590.]  i 
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2.  Same— Validity. 

There  being:  no  constitutional  provision  requiring  equality  and  uni- 
formity In  the  tax  assessment,  a  tax  on  real  property  witbout  allowinir 
any  deduction  of  debts  is  not  Invalid  though  such  deduction  Is  allowed  as 
to  personalty. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  U  68-72, 
690.] 

8.  Constitutional  Law— Due  Process  of  Law. 

A  tax  on  real  property  without  allowing  any  deduction  for  debts  of  the 
owner  is  not  a  taking  of  property  without  due  process  of  law. 

Action  by  Timothy  Paddell  against  the  city  of  New  York  to  re- 
strain the  creation  of  a  cloud  on  title  and  for  an  injunction.  Judg- 
ment for  defendant. 

Affirmed  on  appeal  100  N.  Y.  Supp.  1133. 

Keith  &  Abbott,  for  plaintiff. 

John  J.  Delaney,  Corp.  Counsel,  for  defendant 

BLANCEtARD,  J.  This  is  an  action  to  restrain  the  creation  of 
a  cloud  upon  title,  and  to  secure  an  injunction  against  creating  a 
Hen  for  taxes  to  be  levied  and  collected  from  the  plaintiff  as  the  al- 
leged owner  of  certain  real  property.  The  premises  in  question  were 
assessed  for  taxes  for  the  year  1906  in  the  sum  of  $160,000.  At 
the  time  of  the  assessment,  the  premises  were  subject  to  two  mort- 
gages, aggregating  $115,000.  The  plaintiff  seasonably  applied  to 
the  commissioners  of  taxes  and  assessments  for  the  deduction  from 
the  assessed  valuation  of  the  amount  of  said  mortgages,  but  his  ap- 
plication was  denied,  and  accordingly  he  brings  the  present  action. 
The  defendant  demurs  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Briefly  stated, 
the  plaintiff's  contention  is  that  the  assessment  of  the  commission- 
ers involves  a  fiction  as  to  the  amount  of  property  in  existence,  and, 
therefore,  involves  a  false  oath,  and  is  wholly  unauthorized  by  any 
law  or  statute  of  the  state  of  New  York;  and  that,  if  in  fact  it  be 
authorized  by  any  such  law  or  statute,  it  is  unconstitutional  as  be- 
ing repugnant  to  article  1,  §  6,  of  the  state  Constitution,  and  to 
article  14,  §  1  of  the  federal  Constitution.  Section  3  of  the  tax  law 
(Laws  1896,  p.  797,  c.  908)  provides: 

"All  real  property  within  this  state,  and  all  personal  property  situated  or 
owned  within  this  state,  is  taxable,  unless  exempt  from  taxation  by  law.'* 

Section  1  provides  that  the  assessment  roll  shall  contain  a  statement 
of  "the  quantity  of  real  property  taxable  to  each  person,"  the  "full 
value  of  such  real  property,''  and  "the  full  value  of  all  the  taxable 
personal  property  owned  by  each  person  respectively,  after  deduct- 
ing the  just  debts  owed  by  him."  The  construction  placed  by  the 
assessing  authorities  upon  these  sections,  and  upon  the  analogous 
provisions  of  earlier  enactments,  which  they  have  superseded,  has 
been,  from  time  immemorial,  to  deduct  the  debts  only  from  the  tax- 
payer's personal  property  and  to  make  no  such  deduction  from  the 
taxpayer's  real  property.  The  tax  is  imposed  upon  "all  real  prop- 
erty within  this  state,"  and,  although .  the  tax  is  entered  in  the  as- 
sessment roll  as  taxable  to  the  reputed  owner  or  occupant  of  the 
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premises,  and  in  the  ordinary  case  is  paid- by  such  person  from  his 
available  funds,  it  is  none  the  less  a  tax  upon  the  real  estate  which 
happens  to  be  in  his  ownership  or  possession,  and  not  a  tax  upon 
him  because  of  his  individual  wealth,  or,  as  the  economic  theorists 
describe  it,  his  "ability  to  contribute  to  the  state."  Thus,  section  9 
of  the  tax  law  provides : 

"In  all  cases  the  asseBsment  shall  be  deemed  as  against  the  real  property  It- 
self, and  the  property  Itself  shall  be  holden  and  liable  to  sale  for  any  tax 
levied  upon  it." 

This  distinction,  which  sufficiently  explains  the  decision  in  People 
ex  rel.  Weber  Piano  Co.  v.  Wells,  180  N.  Y.  62,  72  N.  E.  626,  was 
apparently  overlooked  by  the  learned  counsel  for  the  plaintiff  in 
relying  upon  said  case  as  an  authority  for  his  contention.  The  tax- 
ation of  real  property,  regardless  of  ownership  or  terms  of  owner- 
ship, is  perhaps  a  survival  of  an  archaic  system  of  governmental 
levy,  more  suited  to  the  primitive  land  tenure  of  mediaeval  England 
than  to  the  complexity  of  realty  interests  in  modem  New  York. 
Seligman  Essays  on  Taxation  (3d  Ed.)  43-53,  and  authorities  cited. 
In  framing  systems  of  taxation  of  real  and  personal  property  which 
should  fairly  distribute  the  burden  among  the  infinite  forms  of  wealth 
which  characterize  present  society,  many  states  have  doubtless  travel- 
ed far  from  the  general  property  tax  of  New  York.  Seligman  Es- 
says on  Taxation  (3d  Ed.)  97-107,  105-399,  and  authorities  cited. 
It  is  not  sufficient,  however,  for  the  plaintiff  to  point  to  these  ex- 
amples and  to  the  considerations  which  have  influenced  them,  nor  to 
show  that  the  present  assessment  is  unscientific  and  unfair  under 
modern  conditions.  The  plaintiff  must  further  show  that  it  is  il- 
legal. Since,  as  has  been  shown,  the  tax  is  imposed  upon  "all  real 
property  within  the  state,"  and  only  consequentially  upon  the  owners 
thereof,  there  is  clearly  no  false  oath  involved  in  an  assessment  which 
states  merely  the  value  of  the  tangible  real  .estate  and  the  holder  of  the 
legal  title  or  the  occupant  thereof.  Since  there  is  no  express  statutory 
provision  exempting,  in  whole  or  in  part,  real  property  encumbered  by 
mortgage,  the  usual  presumption  against  exemption  must  apply,  and 
the  assessment  of  the  realty  at  its  undiminished  value  must  be  regarded 
as  authorized  by  statute. 

In  view  of  these  considerations,  the  able  argument  of  the  learned 
counsel  for  the  plaintiff  regarding  the  unscientific  and  unfair  char- 
acter of  the  present  assessment  seems  beside  the  point,  and  more 
properly  addressed  to  the  Legislature  than  to  this  court.  Since  the 
assessment  is  authorized  by  statute,  the  only  question  remaining  is 
whether  such  a  statute  is  repugnant  to  the  state  and  federal  Con- 
stitutions, in  that  it  purports  to  authorize  the  taking  of  private  prop- 
erty for  public  use,  without  just  compensation,  or  the  taking  of  prop- 
erty without  due  process  of  law,  or  denies  the  plaintiff  the  equal  pro- 
tection of  the  laws.  No  constitutional  nrovision  exists  which  re- 
quires equality  and  uniformity  in  the  tax  assessment  in  New  York. 
The  present  mode  of  assessment,  which  lays  one  burden  upon  the 
mortgagee  and  another  burden  upon  the  realty  which  is  the  sub- 
ject of  the  mortgage,  obviously  does  not  require  the  same  subject  of 
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taxation  to  contribute  directly  twice  to  the  same  burden.  Merely  be- 
cause the  mode  of  assessment  is  so  crude  that  it  results  in  shifting 
upon  the  same  person,  by  reason  of  his  ownership  of  particular 
property,  several  burdens  of  taxation,  when  fairness  would  suggest 
only  one,  is  no  ground  for  holding  the  mode  of  assessment  uncon- 
stitutional. Gray  Limitations  of  Taxing  Power,  §§  1360,  1362,  1370, 
1395;  1  Cooley  Tax.  (3d  Ed.)  389-397,  and  authorities  dted.  Since 
the  present  assessment  was  validly  made,  it  becomes  unnecessary  to 
examine  the  propriety  of  the  remedy  asked  in  the  complaint,  and 
the  demurrer  is  therefore  sustained. 

In  accordance  with  the  request  of  both  parties,  judgment  absolute 
will  be  entered  for  the  defendant 


(50  Misc.  Rep.  474.) 

PEOPLE  ex  rel.  SWAIN  v.  REVILLB. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1906.) 

MxnflCIPAL     COBPORATIONS— BUILDIWO     REGULATI0N»— POWEBS     OF     SUPKBIN- 
TENDENT  OF  BtJILDINGB. 

Relator  contemplated  moving  a  building  purchased  by  him  at  a  sale 
by  the  city  of  that  portion  of  certain  property  lying  within  the  lines  of  a 
street  just  opened  by  the  city.  The  building  and  the  lot  on  which  it  stood 
previously  belonged  to  relator,  who  was  paid  by  the  dty  for  the  property 
taken.  Relator  intended  to  move  the  building  so  purchased  to  a  new  site 
within  the  lines  of  a  proposed  street,  laid  down  as  such  upon  a  city  map, 
but  as  to  which  the  city  had  not  acquired  title.  Held,  that  mandamus 
would  lie  to  compel  the  superintendent  of  buildings  to  approve  the  plans 
and  specifications  for  the  erection  of  the  building. 

Application  by  the  people,  on  the  relation  of  Harold  Swain,  for 
writ  of  mandamus  to  Patrick  J.  Reville,  superintendent  of  buildings 
of  the  borough  of  The  Bronx.    Writ  granted. 

Harold  Swain,  in  pro.  per. 

John  J.  Delany  (Richard  H.  Mitchell,  of  counsel),  for  defendant 

SCOTT,  J.  The  relator  applies  for  a  peremptory  mandamus  to 
compel  the  respondent  to  approve  plans  and  specifications  for  a 
house  which  relator  desires  to  erect  upon  a  lot  owned  by  him.  The 
facts  are  not  disputed.  The  respondent  is  superintendent  of  buildings 
for  the  borough  of  the  Bronx,  and  no  building  can  lawfully  be  erect- 
ed in  that  borough  until  the  plans  and  specifications  therefor  are  ap- 
proved by  him.  It  is  not  the  relator's  purpose  to  erect  an  entirely 
new  building,  but  to  move  a  building  already  standing  in  another 
location.  The  building  at  present  stands,  in  part,  upon  land  which 
has  been  acquired  by  the  city  of  New  York  for  street  purposes.  In  the 
proceeding  for  the  acquisition  of  that  street,  it  may  be  assumed  that 
full  compensation  was  made  to  the  owner,  the  present  relator,  not 
only  for  the  portion  of  the  building  lying  within  the  street  lines, 
but  for  the  damage,  if  any,  resulting  to  that  portion  of  the  build- 
ing not  within  such  lines.  Following  its  usual  custom,  the  dty 
proceeded  to  sell  at  auction  so  much  of  the  building  as  lay  within  the 
lines  of  the  new  street,  and  it  was  purchased  by  relator  for  a  nominal 


Digitized  by 


Google 


Sup.   Ct.)  PEOPLE  V.  BEVILLB.  585 

sum,  whereby  he  again  became  the  owner  of  the  whole  building, 
partly  within  and  partly  without  the  new  street,  and  as  to  so  much 
of  it  as  lay  within  the  street  lines  he  became  obliged  to  remove  it. 
He  owned  another  lot  of  land  about  five  blocks  distant,  to  which  he 
proposed  to  remove  the  house,  erecting  it  upon  a  foundation  which  he 
caused  to  be  prepared.     It  so  happens,  probably  not  accidentally,  that 
the  proposed  new  location  is  itself  within  the  lines  of  a  proposed  street 
or   public  place,  laid  down  as  such  upon  the  city  map,  but  as  to 
vrhich  the  city  has  not  acquired  title,  or,  until  very  recently,  taken 
any  steps  looking  to  the  acquisition  of  the  title.    In  order  to  remove 
his  house  to  the  proposed  new  location,  and  erect  it  there,  it  will  be 
necessary  for  the  relator  to  have  his  plans  and  specifications  approved 
and  obtain  a  permit  to  move  the  house  through  and  along  the  streiets. 
The  present  application  concerns  only  the  approval  of  the  plans  and 
specifications.    It  clearly  appears  that  the  respondent's  refusal  to  form- 
ally approve  them  is  not  based  upon  any  objection  to,  or  defect  in,  them 
as  plans  and  specifications,  but  solely  upon  the  belief  that  the  relat- 
or's intention  is  merely  to  enhance  the  amount  of  award  he  will  re- 
ceive for  his  lot  in  the  condemnation  proceedings,  and  that  it  is  not 
intended  in  good  faith  to  erect  the  building  as  a  bona  fide  improve- 
ment.    There  is  some  evidence  that  the  same  building  has  had  a 
peripatetic  career,  having  been  moved  several  times,  and  always  to  a 
lot  about  to  be  acquired  by  the  city  for  street  purposes.    In  my  opinion 
the  reasons  thus  actuating  the  respondent  are  not  sufficient  to  justify 
him  in  his  refusal  to  approve  the  plans  and  specifications.     His  sole 
duty  is  to  determine  whether  or  not  the  plans  and  specifications  are 
sufficient  as  such,  and  it  is  no  business  of  his  where  the  building  is 
to  be  erected,  except  as  the  location  may  bear    on  the  sufficiency  of 
the  plans  and  specifications.    Up  to  the  time  that  the  city  actually  ac- 
quires title  to  a  piece  of  property,  the  owner  may  improve  it  as  he 
will,  and  no  statute  or  act  of  any  municipal  authority  which  attempts 
to  deprive  him  of  the  right  to  improve  his  property  can  be  upheld. 
Forster  v.  Scott,  136  N.  Y.  577,  32  N.  E.  976,  18  L.  R.  A.  643. 
Undeniably  the  relator  might  lawfully  erect  upon  his  lot  a  new  build- , 
ing,  although  he  knew  that  the  city  intended  to  acquire  the  lot  in 
the  near  future,  and,  having  erected  it,  he  would  be  entitled  to  com- 
pensation for  its  value  in  the  condemnation  proceeding.     He  has  an 
equal  right  to  erect  or  re-erect  an  old  building  so  long  as  it  is  struct- 
urally conformable  to  the  law.     Neither  the  defendant  nor  any  city 
officer  has  the  right  to  arbitrarily  refuse  any  necessary  permit  mere- 
ly because  in  dealing  with  his  own  property,  as  he  has  a  constitutional 
right  to  do,  the  relator  may  increase  the  award  he  will  hereafter  ob- 
tain.   To  refuse  a  permit  upon  this  ground  alone  savors  of  coercion 
and  is  manifestly  illegal.    I  am  therefore  of  opinion  that  a  peremptory 
mandamus  must  issue  to  the  respondent  requiring  him  to  approve  the 
plans  and  specifications.    As  is  noted  above,  the  relator  will  require, 
nftt  only  the  approval  of  his  plans  and  specifications,  but  also  a  permit 
to  move  his  house  through  and  along  the  streets,  and  it  appears  that 
such  a  permit  was  at  one  time  issued  by  the  borough  president. 
Although  the  question  of  directing  the  issue  of  such  a  permit  was  in- 
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eluded  in  the  argument  before  me,  I  do  not  understand  that  it  is  in- 
volved in  this  particular  proceeding.  If  it  were,  I  should  find  dif- 
ficulty in  making  such  an  order.  It  appears  from  some  of  the  papers 
that  such  permits  have  frequently  been  issued  in  the  borough  of  the 
Bronx;  but  it  would,  as  I  think,  be  difficult  to  find  warrant  in  law 
for  any  municipal  officer  to  grant  permission  for  such  use  and  ob- 
struction of  the  highway  as  must  be  necessarily  involved  in  moving 
a  house.  That  question  can,  however,  be  dealt  with  when  and  if  it 
arises.  All  that  I  decide  upon  the  present  application  is  that  the  re- 
spondent should  approve  the  plans  and  specifications.  Settle  order 
on  notice. 

Motion  granted. 


BAYLES  V.  CLARK  et  aL 
(Supreme  Court,  AppeHate  Division,  Second  Department    September  28,  1906.) 

1.  Landlord  and  Tenant— Lease— Validity— Fbaudulent  Representations 

—Falsity  and  Knowledob. 

On  the  issue  of  the  fraud  of  a  landlord  as  inducing  a  tenant  to  rent,  it 
appeared  that  the  landlord  represented  that  the  bouse,  showing  evidences 
of  being  out  of  repair  so  that  the  roof  leaked,  had  been  repaired,  and  that 
it  was  all  right  It  did  not  appear  that  the  representation  was  false  to 
the  knowledge  of  the  landlord.  Repairs  had  been  made  on  the  bouse,  and 
there  was  nothing  to  show  that  the  plaintiff  did  not  have  reason  to  believe 
that  the  repairs  had  accomplished  the  purpose.  Held,  that  the  landlord 
was  not  guilty  of  fraudulent  representations. 

2.  Same— Injuby  from  Fraud, 

A  tenant  entered  into  possession  of  premises  under  a  verbal  lease  for  a 
year  and  paid  a  month's  rent  The  landlord  was  not  guilty  of  any  false 
representations  prior  to  the  tenant  entering  into  possession.  The  tenant 
alleged  that  the  landlord  made  false  representations  as  an  inducement  to 
the  signing  of  a  lease  for  the  year  according  to  the  terms  of  the  verbal 
lease.  Held,  that  the  representations  did  not  alter  the  relations  of  the 
parties,  and  could  not  be  urged  as  a  defense  to  an  action  for  rent. 

Appeal  from  Suffolk  County  Court. 

Action  by  John  R.  Bayles  against  John  G.  Clark  and  another. 
From  a  judgment  in  favor  of  defendants  for  costs,  and  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 
and  GAYNOR,  JJ. 

Leslie  A.  Davis  (Charles  H.  Street,  on  the  brief),  for  appellant. 
Rowland   Miles,   for  respondents. 

WOODWARD,  J.  This  action  was  brought  to  recover  $150  rent 
for  certain  premises  situated  at  Echo,  Suffolk  county.  The  action 
was  brought  in  Justice's  Court,  resulting  in  a  verdict  for  the  plaintiff. 
On  an  appeal  for  a  new  trial  in  the  County  Court,  the  trial  was  held 
on  the  11th  day  of  December,  1905,  resulting  in  a  verdict  for  the 
plaintiff  for  $25,  and,  as  this  did  not  carry  costs,  the  plaintiff  is  ap- 
pealing from  the  judgment  entered  against  him  for  the  sum  of  $48.28. 
The  undisputed   facts  are  that  the  plaintiff  was  the  owner  of  the 
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premises  demised  to  the  defendants;  that  the  defendants,  some  time 
prior  to  the  15th  day  of  May,  1903,  visited  the  premises  and  examined 
them,  with  a  view  of  renting  the  same;  that  they  looked  through 
the  house,  no  effort  being  made  to  prevent  them  going  into  any  part 
of  the  same,  and  that  they  agreed  to  take  the  same  at  the  price 
then  named  by  the  plaintiff;  Siat  they  did  enter  into  possession  of 
the  premises  on  the  loth  day  of  May,  1903,  paying  $25  in  advance; 
that  on  the  25th  day  of  May  the  parties  entered  into  a  written  lease 
which  recited  that  the  term  was  to  commence  on  the  15th  day 
of  May,  1903,  and  to  end  on  the  14th  day  of  May  one  year  later. 
There  was  also  embodied  in  this  lease  an  option  to  purchase,  but 
it  has  no  bearing  upon  the  question  here  involved.  The  defendants, 
who  were  in  possession  under  the  conditions  which  were  afterward 
embodied  in  the  written  lease,  remained  in  possession,  paying  rent, 
except  for  one  month,  up  to  "just  before"  September  15,  1903,  when 
they  delivered  the  key  of  the  house,  not  to  the  plaintiff's  agent  or 
himself,  but  to  the  village  postmaster,  and  abandoned  the  premises. 
The  defense  now  urged,  and  which  counsel  concedes  was  the  theory 
upon  which  the  case  was  tried,  is  that  the  plaintiff  was  guilty  of 
fraudulent  misrepresentations,  inducing  the  defendants  to  sign  the 
lease  under  such  misrepresentations,  and  the  jury  has  found  in  favor 
of  the  defendants,  except  as  to  the  one  month  which  the  premises 
were  occupied,  and  for  which  no  rent  was  paid,  and  the  plaintiff  ap- 
peals from  the  judgment. 

The  fraudulent  representations  alleged,  and  which  may  be  deemed 
to  have  been  established,  consisted  in  the  plaintiff  stating  that  tha 
house,  which  showed  evidences  of  being  out  of  repair  so  that  the  roof 
leaked,  had  been  repaired  and  that  it  was'  now  all  right.  There  is  no 
evidence  whatever  that  this  representation  was  false  to  the  knowledge 
of  the  plaintiff.  It  is  not  questioned  that  repairs  had  been  made,  and 
there  is  no  evidence  that  the  plaintiff  did  not  have  reason  to  believe 
the  repairs  had  accomplished  the  purpose.  There  is  some  evidence 
that  the  roof  did  in  fact  leak  after  the  defendants  had  been  in  posses- 
sion for  some  time;  but  there  was  no  covenant  in  the  lease  that  the 
premises  were  in  good  repair,  or  that  they  were  fit  for  the  purpose  in- 
tended, and,  it  being  conceded  that  the  premises  had  undergone  re- 
pairs, it  is  difficult  to  understand  how,  under  the  evidence,  the  plain- 
tiff can  be  said  to  have  been  guilty  of  fraudulent  misrepresentations, 
as  that  term  is  understood  in  the  jurisprudence  of  this  state.  But, 
independently  of  this,  we  are  of  opinion  that  the  defendants  are  not 
in  a  position  to  urge  the  alleged  fraud.  They  entered  into  posses- 
sion and  paid  one  month's  rent  on  the  15th  day  of  May.  Their  term 
dated  from  that  day,  and  the  contract  was  complete  when  they  had 
entered  into  possession  and  complied  with  the  terms  of  rental  which 
had  been  agreed  upon.  They  were  in  possession  under  a  verbal  lease 
for  a  period  of  one  year,  and  the  contract  had  been  fully  performed  on 
the  part  of  the  plaintiff,  and  was  in  the  course  of  performance  on  the 
part  of  the  defendants  when  the  alleged  false  representations  were 
made.  In  other  words,  if  there  had  tSen  no  written  lease  at  all,  the 
defendants  would  have  been  liable  for  the  rent  for  a  period  of  one 
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year,  and  there  is  no  pretense  that  there  were  any  false  representa- 
tions prior  to  the  defendants  entering  into  possession  on  the  16th  day  of 
May,  and  the  alleged  misrepresentations  as  an  inducement  to  the  sign- 
ing of  the  lease  are  of  no  importance,  for  the  lease  was  merely  a 
written  confirmation  of  the  verbal  letting,  which  had  already  ripened 
into  a  complete  obligation  on  the  part  of  the  defendants.  It  seems  en- 
tirely clear  to  us  that  the  alleged  false  representations  were  not  fraud- 
ulent, that  they  wer^  not  made  in  bad  faith,  and  that,  if  they  were,, 
they  did  not  alter  the  relations  of  the  parties  in  the  slightest  degree, 
and  that  they  cannot  be  urged  as  a  defense  to  the  plaintiff's  claim 
for  rentals  up  to  the  time  that  he  took  possession  of  the  premises 
and  sold  the  same,  after  the  defendants  had  abandoned  them. 

The  learned  court  in  its  charge  to  the  jury  injected  some  matters  in 
reference  to  the  statute  which  permits  tenants  to  surrender  premises 
which  have  become  untenantable  owing  to  the  action  of  the  elements ; 
but  this  has  obviously  nothing  to  do  with  the  case  at  bar,  where 
there  can  be  no  doubt  that,  if  the  roof  actually  leaked  as  it  is  claimed, 
the  condition  existed  at  the  time  the  defendants  went  into  possession. 
It  is  not  necessary  to  discuss  this  question,  as  there  was  no  exception 
to  the  main  charge  where  this  matter  occurred;  but  it  serves  to 
show  that  the  plaintiff  was  wronged  by  a  submission  of  the  question 
to  the  jury,  and  justifies  a  reversal  of  the  judgment.  The  plaintiflF 
moved  for  the  direction  of  a  verdict  in  his  favor  for  the  amount  of 
the  claim,  and  the  evidence  did  not  justify  any  other  disposition  of 
the  case.  It  was  error  to  let  the  jury  speculate  upon  a  question,  where 
there  was  no  dispute  as  to  the  material  facts,  and  the  facts  of  this  case 
do  not  constitute  a  defense  to  the  plaintiff's  cause  of  action. 

The  judgment  and  order  of  the  County  Court  of  Suffolk  county 
should  be  reversed,  and  a  new  trial  ordered ;  costs  to  abide  the  event. 
All  concur;   HOOKER,  J.,  in  result 


O'DWYER  V.  VERDON. 
(Supreme  Ck>nrt,  Appellate  Division,  Second  Department    September  28,  100G.> 

1.  APPEAIt-REVIEW— PlWDINOS  BT  COUBT. 

Where  both  parties  moved  for  the  direction  of  a  verdict  and  the  court 
dismissed  the  complaint  on  the  merits,  disputed  questions  of  fact  most  be- 
deemed,  on  appeal,  to  have  been  determined  in  favor  of  defendant 

[Ed.  Note. — ^For  cases  hi  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Krron 
§§  3748;  VOL  46,  Cent  Dig.  Trial,  S  372.] 

2.  Judgment— Res  Judicata. 

In  an  action  against  a  corporation,  plaintiff  claimed  title  to  certahi 
shares  of  stock,  and  alleged  a  refusal  of  the  corporation  to  make  the  neces- 
sary transfer  upon  its  books.  The  corporation  defended  on  the  ground 
that  plaintiff  had  fraudulently  gained  possession  of  the  shares,  and  pend- 
ing such  action  the  corporation  sued  for  the  cancellation  of  the  certifi- 
cates, but  before  such  action  came  to  trial  the  former  action  resulted  in 
a  verdict  in  favor  of  the  corporation,  whereupon  plaintiff  agreed  to  sur- 
render the  stock  for  cancellation,  in  consideration  of  the  discontinuance 
of  the  corporation's  action  without  costs.  Held,  that  such  judgment  and 
proceedings  precluded  a  subsequent  action  for  conversion  of  the  stock. 
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3.  Tbover  and  Conversion— Conversion  of  Corporate  Stock. 

Where  the  president  of  a  corporation  surrendered  10  shares  of  his  stock 
to  the  corporation,  and  It  issued  a  certificate  fdr  10  shares  to  plaintiff, 
the  fact  that  the  president  caused  to  be  issued  to  himself  a  new  certifi- 
cate for  the  amount  of  stock  originally  held  by  liim.  In  disregard  of  the 
shares  transferred  to  plaintiff,  and  the  fact  that  the  corporation  refused 
to  enter  the  transfer  to  plaintiff  on  its  books,  did  not  show  a  conversion  of 
plaintiff's  stock  by  the  president  ' 

Appeal  from  Trial  Court,  Kings  County. 

Action  by  Michael  O'Dwyer  against  Frederick  A.  Verdon.  Prom 
a  judgment  dismissing  the  complaint,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  and  MIL- 
1-ER,  JJ. 

Burton  W.  Gibson,  for  appellant, 
Mark  Ash,  for  respondent. 

WOODWARD,  J.  At  the  close  of  all  of  the  evidence  both  par- 
ties moved  for  the  direction  of  a  verdict,  so  that,  if  there  were  any 
disputed  questions  of  fact,  they  must  be  deemed  to  have  been  deter- 
mined by  the  court  by  consent  of  the  parties  in  favor  of  the  defend- 
ant; no  request  having  been  made  to  submit  any  questions  to 
the  jury.  The  facts,  so  far  as  it  is  necessary  to  consider  them  in  dis- 
posing of  this  case,  appear  to  be  that  the  defendant 'is  the  president 
of  the  Frederick  A.  Verdon  Company,  a  joint-stock  corporation  or- 
ganized under  the  laws  of  New  Jersey,  with  a  capital  stock  of 
$26,000.  It  appears  that  on  the  17th  day  of  March,  1900,  all  of  the 
stock  of  the  corporation  had  been  issued;  that  on  that  day  the  de- 
fendant surrendered  to  the  corporation  10  shares  of  stock  standing 
in  his  name,  and  the  corporation,  which  is  not  a  party  to  this  ac- 
tion, issued  and  delivered  to  one  Andrew  Wood  a  certificate  for  10 
shares  of  the  common  stock  of  said  corporation,  which  certificate  was 
subsequently  assigned  to  one  Stephen  Callaghan,  plaintiff's  assignor. 
On  or  about  the  1st  day  of  January,  1903,  Stephen  Callaghan  brought 
an  action  in  the  Supreme  Court,  which  was  subsequently  removed  to 
the  United  States  Circuit  Court  for  the  Eastern  District  of  New 
York,  in  which  he  set  up  title  to  the  10  shares  of  stock,  alleged  a  re- 
fusal of  the  corporation  to  make  the  necessary  transfer  upon  its 
books,  and  demanded  damages  in  the  sum  of  $6,000.  The  corporation 
interposed  an  answer,  and  alleged  that  the  shares  of  stock  were  never 
in  fact  delivered  to  Wood,  but  that  he  had  fraudulently  gained  pos- 
session of  the  same,  and  never  acquired  title  thereto.  While  this 
common-law  action  was  pending,  the  Verdon  Company  instituted  an 
action  in  equity,  ancillary  to  such  action;  but  before  this  latter  ac- 
tion came  to  trial  the  common-law  action  was  tried,  resulting  in  a 
verdict  in  favor  of  the  corporation,  whereupon  Callaghan  entered  in- 
to negotiations  for  the  discontinuance  of  the  action  in  equity,  brought 
to  secure  the  cancellation  of  the  certificate  for  the  10  shares  of  com- 
mon stock,  agreeing  to '.surrender  the  stock  for  cancellation,  in  con- 
sideration of  such  discontinuance  without  costs.  The  equity  action 
was  discontinued,  and  Callaghan  surrendered  his  certificate  for  can- 
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cellation,  and  then  assigned  to  this  plaintiff  his  alleged  cause  of  ac- 
tion for  the  conversion  of  these  same  10  shares  of  stock  by  the  de- 
fendant. 

The  alleged  conversion  consists,  according  to  the  plaintiff's  brief, 
in  the  fact  that  the  defendant  originally  owned  184:  shares  of  stocky 
evidenced  by  certificate  No.  1,  and  after  a  series  of  transfers,  "on 
May  1,  1903,  with  a  balance  of  149  shares  to  the  credit  of  his  certi- 
ficate and  account,  he  caused  to  be  issued  to  himself  a  new  certifi- 
cate for  159  shares  in  lieu  of  the  old  one,  and  in  total  disregard  of 
the  10  shares  previously  transferred  by  him  to  Wood,  plaintiff's  pre- 
decessor in  title,  which  transfer  had  never  been  entered  or  recorded 
in  the  books  of  the  company,  he  wrongfully  exercised  active  domin- 
ion over  the  10  shares,  claimed  title  to  them,  and  deprived  plaintiff's 
assignor  of  the  substantial  benefit  and  use  of  the  shares."  A  court 
of  competent  jurisdiction  has  held  that  Wood  never  gained  any  title 
to  these  shares  of  stock,  that  he  never  conveyed  any  title  to 
Callaghan,  and  Callaghan  has  accepted  the  results  of  that  litigation, 
and  has  been  relieved  of  the  payment  of  costs  in  an  action  ancillary 
to  his  own  action  by  surrendering  the  certificates  for  cancellation : 
but  the  plaintiff  urges  that  these  certificates  were  not  the  stock,  that 
they  were  mere  evidences  of  the  stock,  and  that  the  cause  of  action 
for  the  alleged  conversion  survived  such  surrender  and  cancellation, 
and  that  it  was  error  for  the  court  to  admit  the  evidence  of  the  judg- 
ment in  the  common-law  action,  and  the  evidence  of  the  subsequent 
adjustment  between  Callaghan  and  the  Verdon  Company.  Obvious- 
ly there  is  nothing  tenable  in  such  a  proposition.  The  defendant 
had  a  clear  right  to  show  that  the  plaintiff  had  no  title  or  interest 
in  the  stock;  that  plaintiff's  assignor,  for  a  valuable  consideration, 
and  in  acknowledgment  of  the  fraudulent  possession  of  the  same, 
had  surrendered  the  certificate  for  cancellation;  and  there  was  no 
better  evidence  of  these  facts  than  the  records  of  the  court,  where 
the  case  had  been  tried  and  disposed  of  without  questioning  on  the 
part  of  plaintiff's  assignor.  The  cause  of  action  here  attempted  to 
be  asserted  is  entirely  fanciful,  and  has  no  foundation  in  law  or  in 
justice. 

But  if  Andrew  Wood,  the  original  possessor  of  this  stock,  had 
been  the  lawful  owner  of  the  same,  it  is  difficult  to  understand  how 
the  defendant  could  be  guilty  of  a  conversion.  The  defendant  con- 
cededly  surrendered  10  shares  of  his  stock  to  the  corporation,  and 
the  corporation  issued  a  certificate  of  stock  for  10  shares  to  Wood  on 
the  17th  day  of  March,  1900,  and  that  certificate  was  never  out  of 
the  possession  of  Wood  or  his  assignees  during  the  time  that  the 
defendant  is  alleged  to  have  had  the  transactions  resulting  in  an  over- 
issue of  the  stock  of  the  corporation.  That  certificate,  while  not  in 
law  the  stock  itself,  is  the  evidence  of  the  stock,  and  entitles  the  law- 
ful owner  to  have  his  stock  entered  of  record  in  the  books  of  the  cor- 
poration and  to  all  of  the  privileges  of  the  corporation,  and  the 
transfer  of  the  stock  to  any  other  person  would  be  a  fraud  on  the  part 
of  the  corporation  (N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  84),  which  is  not  a  party  to  this  action.     How  the  defendant. 
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personally,  could  be  guilty  of  conversion  under  the  facts  as  they 
appear,  and  as  they  must  be  deemed  to  have  been  found,  we  are  un- 
able to  understand. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


KRASNOW  V.  SINGER  MFG.  CO. 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department    Oct.  5,  1906.) 

1.  Maliotous  Pbosecution— Probable  Cause— Evidence— Sufficiency. 

A  collector  of  a  manufacturer  deposited  a  sum  as  secnirlty  for  the  faith- 
ful  performance  of  his  duties.  He  threatened  to  resign.  The  manager  of 
the  manufacturer  told  him  that  if  he  did  not  want  to  continue,  he  could 
collect  up  to  the  amount  of  the  security  deposited  and  quit  He  collected 
that  sum  and  ceased  the  employment,  and  refused  to  account.  There  was 
nothing  in  the  contract  of  employment  or  in  the  certificate  of  deposit  of 
security  to  prevent  the  manufacturer  from  waiving  the  advantage  it  might 
claim  of  keeping  the  deposit  for  six  months  after  the  termination  of  the 
employment  Held,  that  the  manufacturer  had  no  reasonable  ground  to 
suppose  that  the  collector  was  guilty  of  larceny. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  33,  Cent  Dig.  Malicious  Prosecu- 
tion, §§  26-28.] 

2.  Principal  and  Agewt^— Authobity  of  Agent. 

A  collector  of  a  manufacturer  contracted  to  give  satisfactory  security  for 
the  performance  of  his  duties.  The  manager  of  a  branch  of  the  business 
of  the  manufacturer  employed  the  collector.  The  receipt  for  the  sum  de- 
posited as  security  recited  that  the  deposit  was  held  for  the  faithful  per- 
formance by  the  collector  of  his  duties,  and  that  if  the  collector  performed 
his  duties  honestly,  the  deposit  would  be  returned  six  months  after  the 
termination  of  the  employment.  The  manager  in  charge  of  the  branch 
had  control  over  its  affairs,  and  had  access  to  that  part  of  the  office  which 
was  behind  the  cashier's  desk.  Held,  to  justify  a  finding,  that  the  man- 
ager had  authority-  to  authorize  the  collector,  on  threatening  to  quit,  to 
collect  to  the  amount  of  the  deposit  and  quit. 

Action  by  Isaac  Krasnow  against  the  Singer  Manufacturing  Com- 
pany. There  was  a  judgment  for  defendant,  and  plaintiff's  exceptions 
were  heard  at  the  Appellate  Division  in  the  first  instance.  Excep- 
tions sustained,  and  motion  for  a  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER, 
RICH,  and  MILLER,  JJ. 

Frank  Brundage,  for  appellant. 

Henry  A.  Prince  (Walter  C.  Flanders,  on  the  brief),  for  respondent. 

HOOKER,  J.  The  action  is  for  malicious  prosecution.  Prior  to 
the  time  of  his  arrest,  the  plaintiff  had  been  for  some  months  in  the 
employ  of  the  defendant  as  salesman  and  collector.  The  defendant 
was  engaged  in  the  manufacture  and  sale  of  sewing  machines.  At 
the  time  of  the  employment,  the  plaintiff  deposited  with  defendant 
the  sum  of  $100,  and  there  was  issued  to  him  a  receipt  therefor, 
which  provided  that  this  sum  was  to  be  held  by  the  Singer  Manu- 
facturing Company,  as  security  for  the  honest  and  faithful  perform- 
ance of  his  duties  as  an  employe  of  the  company  in  whatever  capacity 
employed,  "such  deposit  being  one  of  the  conditions  of  the  depos- 
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iter's  employment,  and  being  accepted  by  the  said  company  upon  the 
conditions  that  neither  the  said  deposit  nor  this  certificate  shall  be 
transferable  or  negotiable  in  any  manner,  and  that,  if  the  said  depos- 
itor has  performed  his  duties  honestly  and  satisfactorily,  the  said 
deposit  will  be  returned  to  the  said  depositor  on  surrender  of  this 
certificate,  six  months  after  the  termination  of  depositor's  employ- 
ment, and,  if  said  deposit  is  held  for  six  months  or  toore,  interest 
will  be  allowed  thereon  at  the  rate  of  3  per  centum  per  annum  from 
the  date  of  this  certificate."  A  week  before  July  17,  1903,  the  plain- 
tiff claims  to  have  discovered  a  case  where  the  defendant's  manager, 
a  Mr.  Wise,  had  sold  a  sewing  machine,  the  sale  of  which  the  plaintiff 
supposed  himself  entitled  to,  and  because  he  was  deprived  of  the 
commissions  of  that  sale,  he,  therefore,  laid  his  grievance  before  Mr. 
Wise,  and  told  him  that  he  thought  he  would  resign  on  account  of 
such  conduct.  He  testified  that  Mr.  Wise  then  said:  "If  you  do 
not  want  to  stay,  you  can  collect  up  your  security  and  go."  The 
plaintiff  then  performed  his  duty  as  collector  as  theretofore,  and  on 
Friday,  the  17th  of  July,  had  collected  the  sum  of  $110.  He  account- 
ed for  this  sum  to  the  bookkeeper,  by  giving  her  a  statement  of  all 
collections  he  had  made  during  the  week,  and  attached  his  certificate 
of  deposit,  or,  as  it  was  called,  "The  Security  Certificate,"  and  a  $10 
bill,  daiming  that  he  was  entitled  to  retain  out  of  his  collections  the 
sum  of  $100,  which  he  had  theretofore  deposited  with  defendant  as 
security  for  the  faithful  performance  of  his  duty.  The  bookkeeper 
insisted  that  he  should  pay  the  whole  sum  of  $110  in  cash,  and  de- 
manded the  $100  shortage  from  him.  This  he  refused  to  deliver. 
Some  four  weeks  after  that  he  made  an  unsuccessful  effort  to  collect 
from  the  defendant  the  sum  of  $19.80,  which  he  claimed  was  still 
owing  to  him  on  account  transaction  by  way  of  commission;  the  de- 
fendant refused  to  pay  him,  and  he  sued  it  in  the  Municipsd  Court. 
Early  on  the  morning  of  the  day  the  summons  in  that  suit  was  re- 
turnable, the  plaintiff  was  arrested,  charged  with  the  crime  of  grand 
larceny  upon  information  laid  by  the  defendant's  bookkeeper.  After 
several  adjournments  the  magistrate  held  the  plaintiflF  to  await  the  ac- 
tion of  the  grand  jury.  In  December,  1903,  the  grand  jury  to  which 
the  matter  was  presented  refused  to  indict,  and,  on  reconsideration 
the  next  day,  reached  a  similar  conclusion.  Another  grand  jury,  in 
March,  1904,  refused  to  indict,  and  this  action  was  brought 

The  question  of  probable  cause  should  have  been  left  to  the  jury. 
The  statement  of  Mr.  Wise  to  the  plaintiff  that  if  he  did  not  care  to 
stay,  he  might  collect  up  his  security  and  go,  is  fairly  open  to  the 
construction  that  it  was  permission  to  the  plaintiff  to  collect,  in  the 
course  of  his  employment,  an  amount  equal  to  the  sum  he  had  de- 
posited theretofore  with  defendant,  as  security  for  the  faithful  per- 
formance of  his  duties,  and  in  that  manner  to  reimburse  himself. 
There  was  nothing  in  the  terms  of  the  certificate  of  deposit,  or  in  the 
contract  of  employment,  to  prevent  the  defendant  from  waiving  the 
advantage  it  might  claim  of  keeping  the  deposit  for  six  months  after 
the  termination  of  the  plaintiff's  emplo)mient;  the  possibility  of  such 
a  waiver  seems  to  have  been  contemplated  by  the  parties,  for  it  is 
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provided  in  the  certificate  that  "if  such  deposit  is  held  for  six  months 
or  more  interest  will  be  allowed  thereon  at  the  rate  of  3  per  centum 
per  annum  from  the  date  of  this  certificate."  If,  therefore,  the  com- 
pany, through  its  agent  Mr.  Wise,  meant  to  give  to  the  plaintiff  per- 
mission to  collect  this  $100  and  keep  it,  there  certainly  was  no  lar- 
ceny, and  defendant  had  no  reasonable  ground  to  suppose  that  the 
plaintiff  had  been  guilty  of  the  crime  of  larceny,  and  no  probable 
cause  existed  for  the  prosecution  against  the  defendant.. 

It  is  objected  by  the  defendant  that  there  is  no  proof  in  the  case 
that  Mr.  Wise  had  authority  to  waive  the  terms  of  the  agreement  of 
employment.  Whether  that  is  so  cannot  be  important  in  the  consid- 
eration of  the  case,  for  the  terms  of  the  certificate  of  deposit  are 
not  made  a  part  of  the  contract  of  employment.  In  the  latter  the 
plaintiff  merely  agreed  "to  give  such  a  guaranty  or  security  as  shall 
be  satisfactory  to  it  [defendant]  for  the  faithful  performance  of  the 
terms  of  the  agreement."  Mr.  Wise  is  described  in  the  evidence  as 
the  manager  of  the  Singer  Manufacturing  Company,  at  their  branch 
which  was  conducted  at  1447  First  avenue,  in  the  city  of  New  York. 
It  was  he  who  employed  plaintiff  in  the  first  instance;  the  transaction 
in  relation  to  the  terms  of  the  plaintiff's  employment  was  conducted 
by  him,  and  he  seems  to  have  had  such  complete  domination  over  the 
affairs  of  his  branch  that  he  took  to  himself  a  postal  card  which 
came  to  the  office  for  an  order  from  a  customer  of  the  plaintiff's, 
and  sold  the  customer  himself.  He  also  had  access  to  that  part  of 
the  office  which  is  behind  the  cashier's  desk.  We  think  the  jury 
would  have  been  justified  from  these  facts  in  finding  that  the  appar- 
ent authority  of  Mr.  Wise  extended  to  a  waiver  of  the  advantage 
which  the  defendant  might  insist  upon  of  retaining  pla\ntiff's  deposit 
of  $100  for  six  months  after  the  termination  of  the  plaintiflf's  em- 
ployment. 

We  have  considered  the  other  objection  raised  by  the  defendant, 
that  the  plaintiff  has  not  proved  a  cause  of  action,  but  are  of  the  opin- 
ion that  the  evidence  in  the  record  called  for  the  presentation  of  the 
case  to  the  jury,  and  the  plaintiff's  exceptions  are  therefore  sus- 
tained. 

PlaintUTs  exceptions  sustained,  and  motion  for  new  trial  granted;  costs 
to  abide  the  event    All  concur. 


BARNES  et  al.  v.  LONG  ISLAND  R.  CO. 

(Supreme  Court  Appellate  Division,  Second  Department    October  5,  1906.) 

Cabbibbs— Contract  of  SinPMENT— Limitation  op  Liability. 

A  contract  limiting  a  carrier's  liability  to  the  value  of  the  shipment  glveti 
by  the  shipper  for  obtaining  a  concession  In  rates  Is  not  invalid,  undex* 
Const  Ky.  §  196,  prohibiting  any  carrier  from  contracting  "for  relief 
against  common-law  liability/' 

[Ed.  Note. — ^For  eases  In  point,  see  vol.  9,  Cent  Dig.  Carriers,  H  663- 
667.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  William  S.  Barnes  and  others  against  the  Long  Island 
100  N.Y.S.— 38 
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Railroad  Company.  Judgment  for  plaintiffs  (93  N.  Y.  Supp.  616), 
and  defendant  appeals.     Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  and  MIL- 
LER, JJ. 

William  C.  Beecher,  for  appellant. 

William  Lindsay  (Edwin  L.  Kalish,  on  the  brief),  for  respondents. 

WOODWARD,  J.  The  plaintiffs  delivered  29  yearling  colts  and 
fillies  to  the  Adams  Express  Company  at  Lexington,  Ky.,  under  a 
written  contract  with  the  said  company  for  through  shipment  by  it 
to  Sheepshead  Bay,  N.  Y. ;  the  freight  being  paid  in  advance.  During 
the  time  that  the  said  colts  and  fillies  were  in  transit  over  the  defend- 
ant's lines  an  accident  occurred,  resulting  in  injury  to  many  of  these 
animals,  and  the  verdict  of  the  jury  clearly  establishes  the  negligence 
of  the  defendant,  charging  it  with  liability;  the  jury  having  assessed 
the  damages  at  $30,000.  The  contract  under  which  these  animals  were 
received  and  shipped  by  the  Adams  Express  Company  provided, 
among  other  things : 

"Twenty  horses,  consigned  to  John  Miller  at  Sheepshead  Bay,  N.  T.,  for  the 

sum  of  three  hundred  and  twenty-five  dollars  and cents,  which  charge 

is  fixed  by  and  based  upon  the  value  of  said  animals  as  declared  by  the  ship- 
per, as  hereinafter  mentioned.  (2)  And  in  consideration  of  the  premises 
said  parties  agree  that  the  shipper,  before  delivering  the  said  animals  to  said 
express  company,  demanded  to  be  advised  of  the  rates  to  be  charged  for  the 
carriage  of  said  animals  aforesaid,  and  thereupon  was  offered  by  said  express 
company  alternative  rates  proportioned  to  the  value  of  said  animals,  such 
value  to  be  fixed  and  declared  by  the  shipper,  and  according  to  following 
tariffs  and  charges.  ♦  ♦  ♦  (5)  The  shipper,  in  order  to  avail  himself  of 
said  alternative  rates,  and  in  consideration  thereof,  being  asked  by  the  express 
company  to  value  said  animals,  now  declares  the  values  hereinafter  mentioned 
to  be  the  true  values  of  said  animals  so  to  be  shipped,  as  follows,  to  wit: 
twenty  horses,  value  $75  each." 

There  can  be  no  doubt  that  a  contract  of  this  character  would  be 
valid  in  the  state  of  New  York,  if  the  contract  was  executed  here  and 
to  be  performed  in  this  state ;  but  it  was  urged  upon  the  trial  that  un- 
der the  provisions  of  section  196  of  the  Constitution  of  the  state  of 
Kentucky  this  contract  was  void,  and  this  view  was  accepted  by  the 
learned  trial  court,  constituting,  we  believe,  the  only  serious  question 
in  this  case.  If  the  contract  was  void  in  the  state  of  Kentucky,  if  it 
had  no  vitality  at  the  place  of  its  execution,  under  the  facts  here  in- 
volved, it  may  be  deemed  settled  by  authority  that  it  could  not  limit 
the  liability  of  the  defendant,  which  was,  by  the  terms  of  the  contract, 
to  have  the  same  exemptions  as  the  express  company.  Grand  v. 
Livingston,  4  App.  Div.  589,  38  N.  Y.  Supp.  490.  On  the  other  hand, 
if  the  contract  was  valid  in  Kentucky,  and  not  in  conflict  with  the  laws 
of  this  state  and  its  public  policy,  the  judgment  appealed  from  cannot 
be  sustained,  and  the  defendant  is  entitled  to  a  reversal  of  the  judgment. 

The  section  of  the  Constitution  of  Kentucky  relied  upon  to  invalidate 
the  contract  under  which  the  shipment  was  made,  and  which  expressly 
limited  the  liability  of  the  defendant  to  the  agreed  value  of  the  horses, 
provides  that  "no  common  carrier  shall  be  permitted  to  contract  for 
relief  against  its  common-law  liability."    The  question  is,  what  con- 
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struction  is  to  be  put  upon  this  language?  Is  it  broad  enough  to  in- 
validate the  contract  entered  into  in  Kentucky?  Leaving  out  of  con- 
sideration the  language  of  the  contract  in  so  far  as  it  attempts  to  make 
of  the  express  company  a  forwarder,  rather  than  a  common  carrier, 
under  the  principle  that  the  law  will  not  permit  that  to  be  done  by  in- 
direction which  may  not  be  done  directly,  is  the  language  of  the  Ken- 
tucky Constitution  intended  to  invalidate  such  a  contract  as  was  con- 
cededly  made,  and  permit  the  plaintiffs  to  get  the  benefit  of  reduced 
rates  of  transportation  upon  a  false  valuation,  and  then  to  charge  the 
defendant  with  the  value  of  the  animals  as  they  proved  to  be  worth 
after  they  had  been  injured  through  the  latter's  negligence?  We 
think  not,  for  the  common  law  never  sanctioned  fraud. 

The  limitation  of  the  Constitution  of  Kentucky  is  that  "no  common 
carrier  shall  be  permitted  to  contract  for  relief  against  its  common-law 
liability" ;  that  is,  it  shall  not  be  permitted  to  contract  that  it  shall  not  be 
liable  for  a  breach  of  those  duties  .and  obligations  which  the  common 
law  imposes.  But  the  contract  here  under  consideration  does  not  seek 
to  give  the  express  company,  or  those  for  whose  benefit  the  stipulation 
was  made,  "relief  against  its  common-law  liability."  It  merely  seeks 
to  limit  the  liability  to  the  value  as  given  by  the  shipper  for  the  purpose 
of  getting  concessions  in  rates,  and  this  the  common  law  has  always 
sanctioned.  Chancellor  Kent,  who  undoubtedly  understood  the  com- 
mon law,  in  his  Commentaries  (2  Kent's  Com.  603),  lays  down  the 
proposition  that : 

"The  common  carrier  Is  responsible  for  the*  loss  of  a  box  or  parcel  of  goods, 
though  he  be  ignorant  of  the  contents,  or  though  those  contents  be  ever  so 
valuable,  unless  he  made  a  special  acceptance.  But  the  rule  Is  subject  to  a 
reasonable  qualification ;  and  if  the  owner  be  guilty  of  any  fraud  or  imposi- 
tion in  respect  to  the  carrier,  as  by  concealing  the  value  or  nature  of  the 
article,  or  deludes  him  by  his  own  carelessness  in  treating  the  parcel  as  a 
thing  of  no  value,  he  cannot  hold  him  liable  for  the  loss  of  the  goods.  Such 
an  imposition  destroys  all  Just  claim  to  indemnity;  for  It  goes  to  deprive 
the  carrier  of  the  compensation  which  he  is  entitled  to,  in  proportion  to  the 
value  of  the  article  intrusted  to  his  care  and  the  consequent  risk  which  he 
Incurs,  and  it  tends  to  lessen  the  vigilance  that  the  carrier  would  otherwise 
bestow." 

See  Hart  v.  Pennsylvania  Railroad  Co.,  112  U.  S.  331,  340,  6  Sup. 
Ct.  151,  28  L.  Ed.  717,  and  authorities  there  cited ;  Chicago,  Milwaukee 
&  St.  Paul  Ry.  v.  Solan,  169  U.  S.  133, 135,  18  Sup.  Ct.  289,  42  L.  Ed. 
688 ;  Calderon  v.  Atlas  Steamship  Co.,  170  U.  S.  272,  278,  279,  18  Sup. 
Ct.  588,  42  L.  Ed.  1033,  and  authorities  there  cited. 

In  the  case  now  before  us  the  contract  does  not  attempt  to 
avoid  liability  under  the  common  law.  It  merely  seeks  to  limit  its 
liability  to  the  valuation  which  the  plaintiffs,  through  their  agent, 
fixed  as  the  basis  of  computing  the  freight  charges,  which  charges 
were  materially  less,  because  of  the  valuation  of  $75,  than  they 
would  have  been  if  the  value  had  been  placed  at  $2,000,  each,  as 
the  evidence  now  shows  them  to  have  been  worth.  The  express 
company  accepted  the  animals  for  shipment  under  a  special  ac- 
ceptance, and  the  plaintiffs  could  not  avail  themselves  of  the  fraud- 
ulent valuation  for  the  purpose  of  getting  a  concession  in  rates, 
and  then  hold  the  defendant  liable  for  the  higher  value  when  an 
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accident  has  occurred.  The  contract  provided  merely  what  the 
common  law  has  recognized  as  the  rule  governing  common  carriers, 
and  it  in  no  wise  contravenes  the  Constitution  of  Kentucky.  It 
follows,  therefore,  that  the  judgment  in  favor  of  the  plaintiffs  for 
the  value  of  the  horses  as  fixed  by  the  evidence  cannot  be  sustained. 
The  judgment  and  order  should  therefore  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event,  imless  within  20  days 
plaintiffs  stipulate  to  reduce  the  recovery  of  damages  to  the  sum 
of  $2,400,  in  which  case  the  judgment,  as  reduced,  should  be  un- 
animously affirmed^  without  costs  of  this  appeal  to  either  party.  All 
concur. 


NEW  YORK  MARKET  GARDENERS'  ASS'N  v.  ADAMS  DRY  GOODS  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  5,  190a) 

1,  Aotion—Tboveb— Waiver  of  Tout. 

Plaintiff  and  defendant  entered  Into  a  contract  to  continue  for  one  year, 
whereby  plaintiff  was  to  conduct  a  horticultural  department  In  defendant  s 
store.  Before  the  expiration  of  the  year,  defendant  canceled  the  contract 
and  refused  to  surrender  the  goods  In  the  horticultural  department.  Held, 
that  plaintiff  was  entitled  to  waive  the  conversion  of  the  goods  and  sue 
for  their  value. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  1,  Cent  Dig.  Action,  H  198-203.] 

2.  Damages— Breach  of  Contract. 

Plaintiff  was  entitled  to  damages  resulting  directly  and  proximately 
from  the  breach  of  the  contract  and  within  the  contemplation  of  the  pai^ 
ties. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  the  New  York  Market  Gardeners'  Association  against 
the  Adams  Dry  Goods  Company.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.    Affinned. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  and  GAYNOR,  JJ. 

Beno  B.  Gattell  (Thomas  D.  Adams,  on  the  brief),  for  appellant 
William  D.  Gaillard,  for  respondent. 

WOODWARD,  J.  The  plaintiff  and  defendant  entered  into  a 
written  contract  on  the  20th  day  of  January,  1902,  under  the  terms 
of  which  the  plaintiff  was  to  occupy  space  on  the  grocery  floor 
of  the  defendant's  department  store,  and  there  to  conduct  a  hor- 
ticultural department  for  the  term  of  one  year.  This  department 
was  to  belong  to  the  plaintiff,  but  so  far  as  the  public  were  con- 
cerned, it  was  part  and  parcel  of  the  defendant's  store  and  stock. 
The  plaintiff  was  assigned  space  on  the  grocery  floor  and  entered 
into  possession,  conducting  business  for  several  months,  when  the 
defendant,  without  the  consent  of  the  plaintiff,  moved  the  stock  to 
another  part  of  the  same  floor,  the  plaintiff  acquiescing  upon  the 
promise  of  the  defendant  that  the  stock  should  be  restored  to  its 
original  position  in  the  fall.  Under  the  terms  of  the  contract  the 
defendant  was  to  have  25  per  cent,  of  the  gross  sales,  but  in  no 
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event  was  the  rental  to  be  less  than  $2,000  for  the  term.  During 
the  summer  of  1902  the  defendant's  president  and  manager  told 
the  plaintiflF  that  he  considered  the  contract  at  an  end,  as  canceled, 
and  reiterated  this  statement  in  the  presence  of  a  witness,  and  plain- 
tiff withdrew  from  the  store  and  sent  a  cartman  for  his  goods.  The 
defendant  refused  to  surrender  the  goods,  and  this  action  was 
brought  to  recover  damages  for  a  breach  of  this  contract,  resulting 
in  a  verdict  for  the  plaintiff,  and  the  defendant  appeals  from  the 
judgment  entered  upon  such  verdict. 

The  case  is  somewhat  involved  in  its  facts,  but  a  careful  exami- 
nation of  the  record  fails  to  disclose  any  ground  which  would  justi- 
fy a  reversal  of  the  judgment.  The  defendant  in  refusing  to  sur- 
render to  the  plaintiff  the  stock  of  p^oods  which  concededly  belong- 
ed to  him,  converted  the  same  to  its  own  use,  and  negatived  the 
suggestion  of  the  defendant  that  there  was  a  mutual  agreement  as 
to  the  cancellation  of  the  contract,  for  it  is  not  claimed  that  the 
plaintiff  agreed  to  give  his  stock  of  goods  as  a  condition  of  the 
contract  being  annulled.  Under  this  state  of  facts  the  plaintiff  was 
clearly  entitled  to  waive  the  tort  and  to  collect  the  value  of  the 
goods  withheld,  and  he  was  likewise  entitled  to  recover  any  dam- 
ages which  he  could  show  resulted  directly  and  proximately  from 
the  breach  of  the  contract,  provided  such  damages  were  of  a  nature 
which  might  be  deemed  to  have  been  within  the  contemplation  of 
the  parties  in  entering  into  the  contract.  Tried  by  this  test,  we 
are  of  opinion  that  the  plaintiff  was  entitled  to  be  reimbursed  for 
the  loss  incident  to  the  expenditures  made  in  growing  stock  for  the 
fall  trade,  and  the  various  other  items  which  entered  into  the  trans- 
action, much  of  the  evidence  in  respect  to  these  items  being  admit- 
ted without  objection. 

While  it  may  be  that  owing  to  the  nature  of  the  case  the  damages 
were  not  capable  of  exact  measurement,  the  defendant  as  a  wrong- 
doer is  in  no  position  to  take  advantage  of  the  fact,  and,  under  the 
authorities  in  this  state,  the  verdict  of  the  jury  seems  entirely  jus- 
tified and  well  within  the  requirements  of  justice. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


KENT  V.  SHEPARD. 

(Supreme  Court,  AppeUate  Division,  Second  Department    October  5, 1906.) 

Wells— Estates  in  Trtjst^Poweb  of  Disposition. 

A  testator  in  one  clause  devised  the  residue  of  his  estate  to  his  wife  and 
son-in-law  in  trust,  wlUi  power  to  take  possession  of  the  realty  and 
sell  the  same,  and  to  pay  from  the  income  annuities  to  his  daughter  and 
sister,  and  the  residue  to  his  wife,  and  in  another  clause  provided  that  on 
the  death  of  the  wife  the  residue  should  go  to  his  son-in-law  and  brother- 
in-law  in  trust  to  pay  the  annuities,  and  at  the  death  of  the  daughter  and 
sister  to  distribute  the  estate  equally  between  his  children.  The  wife  died 
and  there  was  sufficient  personal  property  to  pay  the  legacies  and  to  create 
a  fund  out  of  which  to  pay  the  annuities.  Held,  that  the  son-in-law,  who 
qualified  and  served  as  executor  and  trustee,  had  no  power  to  sell  the 
estate ;  the  first  clause  creating  a  trust  to  pay  the  annuities  and  the  balance 
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to  the  wife,  with  an  incidental  power  of  sale,  and  the  second  clause  creat-* 
Ing  a  trust  to  pay  the  same  annuities  and  to  distribute  the  residue  of  tbe 
estate  equally  between  the  children. 

[Ed,  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  §|  lOuO. 
1651.] 

Jenks,  J.,  dissenting. 

Submission  of  controversy  under  Code  Civ.  Proc.  §  1279,  between 
Henry  Russell  Kent,  executor  and  trustee  of  John  Dickinson,  de- 
ceased, and  A.  Warner  Shepard.    Judgment  for  defendant. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,JJ. 

Rastus  S.  Ransom,  for  plaintiff. 
Thomas  H.  York,  for  defendant. 

HOOKER,  J.  The  parties  hereto  entered  into  a  contract,  the 
plaintiff  to  sell  and  the  defendant  to  purchase  certain  real  property 
which  was  part  of  the  residuary  estate  of  the  plaintiff's  testator.  At 
the  time  provided  in  the  contract  for  closing  the  title  the  defendant  re- 
fused to  perform  upon  the  ground  that  under  the  will  of  the  plaintiff's 
testator  the  authority  of  the  executor  and  trustee  mentioned  in  the 
will  was  not  broad  enough  to  empower  him  to  convey,  and  hence  by 
his  deed  defendant  would  not  acquire  good  title.  The  parties  have 
submitted  this  agreed  case,  and  ask  for  an  adjudication  of  the  plain- 
tiff's power  and  authority  under  the  will  to  convey  the  premises  de- 
scribed in  the  agreement. 

After  certain  specific  bequests,  the  testator,  by  the  fifth  paragraph 
in  his  will,  provided : 

"Fifth.  I  do  hereby  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estates,  real  and  personal,  of  whatsoever  nature  and  descrip- 
tion and  wheresoever  situated,  unto  my  beloved  wife,  Hannah  Maria  Dickin- 
son, and  my  son-in-law,  Henry  Russell  Kent,  both  of  the  city  of  Brooklyn,  to 
have  and  to  hold  the  same,  In  trust,  however,  for  the  following  uses  and  pur- 
poses, namely:  ♦  ♦  ♦  (3)  To  take  possession  of  my  real  estate  and  man- 
age the  same,  rent  and  lease  the  same,  collect  and  receive  the  rents  thereof, 
pay  insurance,  taxes,  assessments,  and  all  charges  pertaining  thereto ;  and  also 
with  full  power  and  authority  to  sell  said  real  estate,  or  any  part  thereof, 
at  such  price  and  upon  such  terms  as  they  may  deem  best,  and  to  make,  exe- 
cute, acknowledge  and  deliver  all  deed  or  deeds  necessary  and  proper  for 
the  conveyance  thereof,  to  the  purchaser  or  purchasers  thereof.  Upon  the  sale 
of  said  real  estate  or  any  part  thereof  to  invest  the  proceeds  thereof  In  the 
manner  hereinbefore  provided  for  the  investment  of  my  personal  estate.  (4) 
After  the  payment  of  all  taxes,  assessments  and  all  other  charges  and  expenses 
upon  my  real  and  personal  estate,  to  pay  the  net  Income,  then  remaining  as 
follows,  viz.:  To  my  daughter  Sophia  Elizabeth  Schnippe,  now  living  In 
Brooklyn,  during  her  natural  life,  the  sum  of  two  hundred  and  fifty  dollarsi 
the  same  to  be  paid  as  follows:  One  hundred  and  twenty-five  dollars  half 
yearly ;  such  annuity  to  commence  at  the  time  of  my  decease.  To  my  sister 
Eliza  Jane  Dickinson,  now  residing  with  me,  for  and  during  her  natural  life, 
the  sum  of  two  hundred  and  fifty  dollars.  The  same  to  be  paid  to  her  as  fol- 
lows :  One  hundred  and  twenty-five  dollars  half  yearly ;  such  annuity  to  com- 
mence at  the  time  of  my  decease.  All  the  rest,  residue  and  remainder  of 
said  net  income  of  my  said  real  and  personal  estate  I  do  give  unto  my  said 
wife  for  and  during  her  natural  life,  subject,  however,  to  the  payment  there- 
from of  such  sum  or  sums  of  money  as  she  may  deem  necessary  for  the  sup- 
port and  education  of  my  children  during  their  minority." 
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The  sixth  paragraph  of  the  will  provided  for  two  specific  bequests 
to  certain  granddaughters  of  the  testator  upon  the  death  of  his  wife 
The  seventh  paragraph  authorizes  his  wife  to  distribute  household 
effects,  fixtures,  and  jewelry,  which  should  not  be  considered  part  of 
the  residuum  of  the  estate.  The  eighth  paragraph  provided  as  fol- 
lows : 

"Upon  the  death  of  my  said  wife  I  do  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  said  estates,  and  the  proceeds  of  such  parts 
thereof  as  may  have  been  sold  by  my  said  trustees  under  this  my  will,  and  all 
investments  thereof  unto  my  brother-in-law  Oscar  B.  Jannin  and  my  son-in- 
law  Henry  Russell  Kent,  to  have  and  to  hold  the  same  in  trust  however,  for 
the  following  uses  and  purposes,  namely :  To  invest  sufficient  thereof  to  pay 
the  annuities  hereinbefore  given  to  my  said  sister  and  daughter,  and  to  hold 
such  investments  for  and  during  the  lives  respectively  of  my  said  sister  and 
daughter ;  and  upon  their  death  to  convert  said  securities  into  money,  and  to 
divide  and  distribute  the  same  equally  to  and  between  my  children.  Should 
either  of  said  children  die  leaving  issue,  then  such  issue  to  take  the  parent's 
share,  otherwise  the  survivors  of  said  children  to  take  such  share.  To  set 
over,  assign,  convey  and  distribute  as  soon  after  the  decease  of  my  said  wife 
as  possible,  all  the  rest,  residue  and  remainder  of  my  said  estates,  real  and 
personal,  and  of  the  proceeds  and  investments  thereof  (not  vested  as  aforesaid 
for  the  payment  of  said  annuities  to  my  said  sister  and  daughter)  equally  to 
and  between  my  said  children." 

The  plaintiff  claims  that  the  whole  context  of  the  will,  and  particu- 
larly the  devise  and  authority  contained  in  paragraphs  "fifth"  and 
"eighth"  thereof,  gives  and  vests  in  said  executor  and  trustee  full 
power  to  convey  to  defendant  the  premises  mentioned  and  described 
in  the  contract.  The  defendant  contends  that  upon  the  death  of  Han- 
nah Maria  Dickinson,  the  widow  of  John  Dickinson,  deceased,  the 
devise  and  power  contained  in  paragraph  "fifth"  of  the  will,  in  so  far 
as  it  relates  to  a  conveyance  generally  of  the  real  estate  of  which 
John  Dickinson  died  seised,  and  not  sold  before  her  death,  lapsed,  and 
that  upon  her  death  (the  legacies  and  annuities  in  said  will  being  al- 
ready provided  for)  the  power  of  said  executor  and  trustee  was  limited 
by  the  clause  in  said  paragraph  "eighth." 

The  account  of  the  executor  has  been  judicially  settled,  and  from  that 
settlement  it  appears  that  he  has  received  sufficient  personal  property 
from  which  the  legacies  could  be  paid,  and  also  that  there  is  sufficient 
personal  property  remaining  in  his  hands  after  payment  of  such  lega- 
cies to  provide  a  fund,  the  income  of  which  will  pay  the  annuities  pro- 
vided for  in  the  will.  The  testator  appointed  his  wife,  Oscar  B.  Jan- 
nin, and  Henry  Russell  Kent  to  be  the  executors  of  his  will.  Jarnin 
failed  to  qualify,  but  the  testator's  wife  and  Kent  qualified  and  served 
as  executors  and  trustees.  The  testator  died  in  December,  1897,  and 
his  wife  died  February  20,  1903.  Since  that  time  this  plaintiff  has 
been  acting  as  sole  executor  and  trustee  under  the  last  will  and  testa-  • 
ment  of  John  Dickinson,  deceased. 

We  have  reached  the  conclusion  that  defendant  should  have  judg- 
ment upon  this  submission.  From  a  study  of  the  whole  will,  and 
especially  from  a  comparison  of  the  provisions  in  the  "fifth"  and 
"eighth"  paragraphs  thereof,  as  to  the  proposed  disposition  of  his 
estate,  we  believe  that  the  intention  of  the  testator  is,  with  a  reason- 
able degree  of  certainty,  apparent.     His  scheme  was  that,  so  long 
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as  his  wife  lived,  she  and  Kent  should  hold  the  residuum  of  the  es- 
tate in  trust,  and  out  of  the  net  income  pay  the  annuity  of  $250 
each  to  the  testator's  daughter  Sophia  and  sister  Eliza,  the  balance 
to  be  paid  to  the  wife  during  the  term  of  her  natural  life,  subject 
to  the  payment  therefrom  of  such  moneys  as  she  might  deem  nec- 
essary for  the  support  and  education  of  his  children;  and  as  an 
incident  to  this  trust,  the  trustees,  his  wife  and  Kent,  were  to  have 
the  power  in  trust  to  sell  any  part  of  the  real  estate  at  such  price 
and  upon  such  terms  as  they  deemed  best  and  to  invest  the  proceeds. 
By  the  full  and  complete  mandates  of  the  "eighth"  paragraph  of 
the  will,  and  by  the  directions  therein  contained  in  respect  to  the 
$ame  beneficiaries,  it  seems  to  us  apparent  that  it  was  the  testator's 
intention  that  upon  the  death  of  his  wife  the  disposition  of  this 
same  residuum  of  the  estate  should  be  under  another  plan,  equally 
definite,  which  he  then  proceeded,  in  the  "eighth"  paragraph  of  the 
will,  to  define  fully  and  particularly;  for  on  the  death  of  his  wife 
he  gave  in  trust  to  Jannin  and  Kent  the  same  residuum  which  had 
been  given  to  his  wife  and  Kent  in  trust.  These  were  the  direc- 
tions to  the  new  trustees,  namely:  First,  to  invest  enough  of  the 
residuum  to  pay  the  two  annuities  of  $250  to  his  daughter  Sophia 
and  his  sister  Eliza,  as  he  had  directed  his  wife  and  Kent  in  the 
"fifth"  paragraph  of  the  will  to  do,  to  keep  such  investments  for 
their  benefit  until  their  death,  and  after  their  death  to  divide  the 
same  equally  between  his  children;  and,  second,  to  set  over,  as- 
sign, convey,  and  distribute,  as  soon  after  his  wife's  death  as  pos- 
sible, all  of  the  residuum  equally  between  his  children.  Briefly,  the 
"fifth"  paragraph  created  a  trust  to  pay  the  two  small  annuities  and 
to  pay  the  balance  to  the  wife  during  her  life,  with  an  incidental 
power  of  sale.  The  "eighth"  paragraph  created  a  trust  of  so  much 
of  the  residuum  as  was  necessary  to  pay  the  same  annuities,  and 
granted  to  Jannin  and  Kent  the  power  in  trust  to  set  over,  assign, 
convey,  and  distribute  the  residuum  of  the  estate  equally  to  and 
between  the  children.  The  provisions  of  the  "eighth"  paragraph 
were  so  full  and  complete  in  carrying  forward  what  had  been  di- 
rected by  the  "fifth"  paragraph  that  it  seems  to  us  it  was  the  tes- 
tator's intention  that  the  trust  created  by  the  "fifth"  paragraph 
should  cease  and  determine  absolutely  at  the  death  of  the  wife.  The 
wife  died  prior  to  the  execution  of  the  defendant's  contract,  and 
hence  the  plaintiff  no  longer  held  any  part  of  the  estate  in  trust  by 
virtue  of  the  provision  of  the  "fifth"  paragraph.  The  nature  of 
his  trust  was  rather  defined  by  the  provision  of  the  "eighth"  para- 
graph, and  he,  with  Jannin,  in  the  plain  language  of  that  paragraph, 
except  as  to  annuities,  were  possessed  of  nothing  more  than  a  pow- 
er in  trust  to  divide  the  estate  among  the  children. 

Our  conclusion,  therefore,  is  that  the  plaintiff  does  not  possess 
the  power  he  assumed  to  exercise  in  transferring  the  property  de- 
scribed in  the  agreement  between  the  parties,  and  judgment  should 
enter  accordingly. 

Judgment  for  defendant  on  submission  of  controyersy,  without  costs.  All 
\)ncur,  except  JENKS,  J.,  who  dissents. 
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GAYNOR,  J.  I  concur.  The  power  of  sale  in  the  fifth  clause  is 
not  to  the  executors,  but  to  two  trustees,  and  it  did  not  survive  the 
death  of  the  one  who  died,  for  the  trust  was  terminated  by  that  fact 
by  the  express  words  of  tfie  will.  A  new  trust  then  came  into  ef- 
fect under  the  eighth  clause,  and  there  is  now  no  power  of  sale 
except  thereunder,  the  executors  having  been  given  no  power  oi  sale. 


GILFILLAN  v.  GERMAN  HOSPITAL  &  DISPENSARY  IN  THE  CITY  OF 

NEW    YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  5,  1906.) 

1,  Negliqence— Danqbbous  Premises— Care  Required. 

Intestate  had  been  employed  as  a  plumber  for  several  months  at  defend- 
ant's hospital,  which  was  provided  with  a  safe  entrance  and  exit  On 
one  side  of  the  premises  the  hospital  grounds  were  lower  than  the  street, 
and  were  bordered  by  a  retaining  wall  surmoimted  by  a  picket  fence. 
In  the  fence,  defendant  constructed  a  gateway  leading  to  an  ash  lift 
operated  in  a  brick  well,  the  top  of  which  was  covered  by  a  roof  which 
raised  with  the  raising  of  the  lift  By  the  side  of  the  wall  was  a  rude 
ladder,  and  when  intestate  quit  work  on  a  dark  afternoon  he  attempted 
to  leave  the  premises  by  means  of  the  ladder  and  wall.  He  climbed  to  the 
top  of  the  wall,  and  as  he  stepped  out  on  what  he  supposed  was  the 
roof  of  the  well  he  fell  into  the  same,  sustaining  injuries  from  which  he 
died.  Held  that,  intestate  never  having  been  authorized  to  use  this  means 
of  exit  from  the  hospital  grounds,  defendant  owed  him  no  duty  to  keep 
the  same  safe  for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent.  Dig.  Negligence,  99 
60,  61.] 

2.  Same— Contributory  Negligence. 

Intestate,  being  a  mechanic  familiar  with  the  place  and  knowing  the 
purpose  of  the  gateway  and  the  manner  of  the  operation  of  the  lift,  was 
not  free  from  contributory  negligence  in  stepping  out  over  the  elevator 
well,  without  endeavoring  to  ascertain  whether  the  roof  was  in  place  or 
not. 

[Ed.  Note. — For  oases  in  point,  see  vol.  37,  Cent  Dig.  Negligence,  H 
90-93.] 

Hooker,  J.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  Coimty. 

Action  by  William  Gilfillan,  as  administrator  of  James  Gilfillan,  de- 
ceased, against  the  German  Hospital  &  Dispensary  in  the  City  of 
New  York.  From  a  judgment  dismissing  plaintiff's  complaint,  he  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  and  GAYNOR,  JJ. 

Arthur  Ofner  (James  A.  Gosnell,  on  the  brief),  for  appellant. 
John  Vernou  Bouvier,  Jr.,  for  respondent. 

WOODWARD,  J.  The  cause  of  action  asserted  by  the  plaintiff 
is  entirely  fanciful.  Plaintiff's  intestate  was  a  plumber,  and  had  been 
employed  by  the  defendant  for  several  months  in  doing  work  upon  the 
latter's  premises,  situated  upon  Park  avenue,  between  Seventy-Sixth 
and  Seventy-Seventh  streets,  in  the  borough  of  Manhattan.     On  the 
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9th  day  of  December,  1903,  at  about  5  o'clock  in  the  afternoon  of  a 
dark,  drizzly  day,  plaintiff's  intestate,  in  company  with  his  helper, 
quit  work  and  started  to  leave  the  premises.  The  principal  entrance 
to  the  defendant's  hospital  is  on  the  Seventy-Seventh  street  side; 
this  entrance,  so  far  as  appears,  always  being  open  and  known  to  the 
deceased.  On  the  Park  avenue  side  of  the  premises  the  street  is 
some  five  or  six  feet  higher  than  the  hospital  grounds,  and  a  picket 
fence  surmounts  a  retaining  wall  built  along  the  defendant's  premises. 
At  a  certain  point  in  this  picket  fence  the  defendant  had  constructed  a 
gateway  leading  to  an  apparatus  designed  for  lifting  ashes  from  the 
area  way  to  the  street.  This  apparatus  consisted  of  an  elevator  or  lift 
operated  in  a  brick  well  so  constructed  that  when  the  elevator  was  at 
the  bottom  of  the  well  the  top  of  the  same  was  covered  by  a  roof, 
which  raised  with  the  raising  of  the  lift,  so  that  it  would  be  some  six 
feet  or  more  above  the  top  of  the  well  when  the  lift  was  on  a  level 
with  the  street ;  the  top  of  the  well  being  at  the  street  level,  or  near  it. 
By  the  side  of  this  brick  well  there  was  a  rude  ladder  which  had  stood 
there  for  some  considerable  time,  though  for  what  purpose,  if  there 
was  any  definite  purpose,  does  not  appear.  The  plaintiff,  with  his 
helper,  mounted  this  ladder,  climbed  to  the  top,  stepped  out  as  he  sup- 
posed to  the  top  of  this  brick  well,  and  fell  into  the  same,  sustaining 
injuries  resulting  in  his  death.  The  plaintiff's  theory  is  that  the  de- 
fendant was  negligent  in  not  giving  the  intestate  notice  of  the  fact  that 
the  lift  was  being  used  for  the  purpose  for  which  it  was  designed. 
There  is  no  suggestion  that  the  lift  was  not  properly  constructed. 
The  undisputed  evidence  is  to  the  effect  that  the  wellhole  had  been 
open  only  about  20  minutes,  while  the  defendant's  employes  were  re- 
moving ashes  from  the  lower  level  to  the  street,  in  a  manner  entirely 
justified  by  the  ordinary  conduct  of  the  work.  No  one  in  authority 
had  ever  authorized  or  directed  the  plaintiff's  intestate  to  make  use  of 
this  gateway;  the  defendant  maintained  a  proper  means  of  egress 
from  its  premises,  and  to  hold  that  under  such  circumstances  the 
defendant  owed  the  deceased  any  active  duty  would  be  to  make  it 
an  insurer  against  the  carelessness  of  those  whom  it  employed  upon 
its  premises. 

Plaintiff  cites  the  line  of  cases  which  hold  persons  liable  where  they 
have  held  out  implied  invitations  to  others  to  come  upon  the  premises, 
and  where  injuries  result  from  negligence  in  the  care  of  such  prem- 
ises ;  but  to  construe  a  rude  ladder  resting  against  a  wall  in  proximity 
to  the  elevator  well  in  this  areaway  into  an  invitation  to  the  plaintiff's 
intestate  to  make  use  of  this  obviously  dangerous  way  out  of  the 
premises,  is  carrying  the  doctrine  beyond  any  of  the  adjudicated 
cases,  and  beyond  the  demands  of  justice.  Not  only  did  the  defend- 
ant not  owe  the  deceased  any  active  duty  under  the  facts  disclosed, 
but  the  evidence  fails  to  show  a  lack  of  contributory  negligence  on 
the  part  of  the  deceased.  He  was  a  mechanic.  He  was  familiar  with 
the  place,  knew  the  purpose  of  the  g^ateway  and  the  manner  of  op- 
erating the  elevator,  and  yet  the  evidence  shows  that  upon  a  dark 
night  he  climbed  up  this  ladder  and  stepped  out  over  this  elevator 
well,  without  taking  any  measures  to  determine  whether  the  cap  was 
in  place  or  not ;  and  the  only  excuse  attempted  to  be  offered  for  this 
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conduct  on  his  part  is  that  during  the  time  that  he  had  been  at  work 
there  he  had  not  known  of  the  elevator  being  used  at  5  o'clock,  his 
quitting  time.  There  is  nothing  to  show  that  there  was  any  regular 
time  for  using  the  elevator.  Its  purpose  was  to  permit  of  the  remov- 
ing of  ashes.  It  was  obviously  proper  to  make  use  of  this  appliance 
whenever  it  became  necessary  to  remove  ashes ;  and  if  the  deceased 
saw  fit  to  make  use  of  a  ladder  to  climb  up  to  the  street  level,  a  method 
not  usual  in  such  places,  he  did  so  at  his  own  risk,  and  he  was 
bound  to  show  some  degree  of  care  before  he  could  recover,  even  if 
the  defendant  had  owed  him  the  duty  of  using  reasonable  care. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur,  except  Hooker,  J,  who  dissents. 


CARITET  V.  EGGERS   et  al. 

(Supreme  Court,  Appellate  Dlyision,  Third  Department.    June  27,  1906,) 

AppEAii—CosT&— Academic  Question. 

Tbe  question  on  appeal  being  academic,  no  costs  will  be  allowed,  not- 
withstanding a  reversal. 

Appeal  from  Special  Term. 

Action  by  Jules  Constant  Caritey  against  Frederick  H.  Eggers 
and  another.     From  an  adverse  order,  defendants  appeal.     Reversed. 

PER  CURIAM.  We  must  assume  that  the  order  setting  aside  the 
service  was  properly  made.  The  defendants'  subsequent  voluntary 
appearance  does  not  justify  a  reopening  of  that  motion.  For  the 
reason  that  the  question  is  academic,  no  costs  are  allowed. 

Order  reversed,  and  motion  denied. 

Order  reversed,  without  costs,  and  motion  denied,  without  costs. 


HERZTG  V.  NEW  YORK  COLD  STORAGE  CO. 
<Supreme  Court,  Appellate  Division,  Second  Department    September  28,  1906.) 

1.  Wabhousemen— Care  of  MERcnANOisB— Negligence. 

Where  plalntiflP  delivered  muskrat  skins  to  defendant  In  good  condi- 
tion, and  defendant  undertook  to  preserve  the  skins  in  their  then  condi- 
tion, for  which  it  was  to  receive  the  usual  compensation,  and  when  the 
skins  were  withdrawn  from  the  cold  storage  warehouse,  they  were  found 
to  be  badly  damaged,  necessitating  extra  labor  to  save  them  from  entire 
destruction,  defendant  was  liable  for  the  damage,  unless  it  resulted  from 
causes  for  which  defendant  was  not  responsible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Cent  Dig.  Warehousemen, 
9S  48-54.] 

^.  Same— T>T  Ml  TED  Ltahttjtt. 

Where  a  warehouse  receipt  provided  that  perishable  goods  were  received 
only  at  the  owner's  risk,  such  provision  did  not  exempt  the  warehouseman 
from  liability  for  its  own  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Cent  Dig.  Warehousemen, 
i§  48-54.] 
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Appeal  from  Trial  Term,  Queens  County. 

Action  by  Simon  Herzig,  as  sole  surviving  partner  of  the  firm  of 
Herzig  Bros.,  against  the  New  York  Cold  Storage  Company.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  MILLER,  and  GAYNOR^ 
JJ* 

George  C.  De  Lacy,  for  appellant 

Abram  I.  Elkus  (Joseph  M.  Proskauer,  on  the  brief),  for  respond- 
ent. 

WOODWARD,  J.  The  objections  urged  to  the  judgment  in  this 
case  seem  to  us  fanciful  rather  than  real ;  the  case  having  been  appar- 
ently tried  with  care,  and  with  a  conscientious  endeavor  to  get  at  the 
facts.  The  plaintiff,  as  surviving  partner  of  the  firm  of  Herzig  Bros., 
brings  this  action  to  recover  the  damages  alleged  to  have  been  sustain- 
ed by  reason  of  the  negligence  of  the  defendant  in  caring  for  certain 
muskrat  skins  which  were  intrusted  to  it  for  cold  storage.  The  evi- 
dence is  sufficient  to  justify  a  jury  in  finding  that,  in  the  spring  and 
early  summer  of  1903,  the  plaintiff's  firm  delivered  several  bales  of 
muskrat  skins  to  the  defendant  in  good  condition,  and  that  the  latter 
undertook  to  preserve  such  skins  in  their  then  condition,  for  which  it 
was  to  receive  the  fair  and  usual  compensation ;  that  when  these  skins 
were  withdrawn  from  the  cold-storage  warehouse  they  were  found  to 
be  in  a  badly  damaged  condition,  necessitating  much  extra  labor  to 
save  them  from  entire  destruction,  and  the  verdict  is  for  the  damages 
shown  to  have  been  sustained.  Under  this  state  of  facts  the  defendant 
was  undoubtedly  liable  to  the  plaintiff  (Wilson  v.  Linde  Co.,  47  App. 
Div.  327,  62  N.  Y.  Supp.  69 ;  Sutherland  v.  Albany  Cold  Storage  Co.. 
171  N.  Y.  269,  63  N.  E.  1100) ,  unless  the  defendant  was  prepared  to 
show  that  the  damages  resulted  from  causes  for  which  it  was  not 
responsible,  and  the  evidence  in  this  case  does  not  meet  this  require- 
ment. 

It  is  urged  that  the  warehouse  receipt,  which  provided  that  "perish- 
able goods  are  received  only  at  the  owner's  risk,"  limits  and  measures 
the  defendant's  liability ;  but  we  are  clearly  of  opinion  that  the  law  is 
established  in  this  state  that  such  a  provision  does  not  exempt  the  de- 
fendant from  liability  for  its  own  negligence.  It  is  not  necessar>'  here 
to  say  just  how  far  such  a  provision  would  operate  to  limit  liability, 
but  the  cases  are  uniform  in  holding  that  in  the  absence  of  express  and 
unequivocal  language  extending  to  negligence,  such  a  clause  does  not 
exempt  a  bailee  for  hire  from  discharging  the  duty  he  owes  to  use 
reasonable  care.  That  is  the  essential  element  of  the  contract,  that 
the  bailee  will  use  reasonable  care  to  preserve  the  goods  intrusted  to 
his  care,  and  if  he  proposes  to  be  exempt  from  the  discharge  of  this 
part  of  the  obligation,  it  must  be  done  in  language  which  cannot  be 
mistaken,  and  which  gives  full  notice  of  the  exception  to  the  natural 
import  of  the  contract.  It  cannot  be  presumed  that  prudent  business 
men  would  intrust  valuable  property  to  the  keeping  of  men  or  corpo- 
rations and  agree  to  pay  them  for  keeping  the  same,  at  the  same  time 
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exempting  them  from  the  obh'gation  of  using  reasonable  care,  and, 
unless  the  language  is  express  and  certain,  the  courts  will  not  permit 
of  such  an  abuse.  We  have  examined  the  exceptions  urged,  but  do 
not  find  that  the  defendant  has  been  prejudiced  by  any  of  the  rulings 
of  the  court. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    AH  concur. 


ARMOUK  PACKING  CO.  v.  EDISON  ELECTRIC  ILLUMINATING  CO. 

OF  BROOKLYN. 

<Si]preiDe  Conrt,  Appellate  Diyislon,  Second  Department    October  5,  1906.) 

1.  Electbicitt— Supply  of  Electbioitt— Chabqes— DiscBiinNATioN. 

A  corporation  engaged  in  furnishing  electric  light  and  power,  and  nsing 
the  pnblic  highways,  etc.,  may  not  charge  a  customer  greater  rates  than  it 
charges  others  for  the  same  service  and  under  the  same  conditions,  and 
this  notwithstanding  that  the  charges  are  made  the  customer  in  question 
under  a  written  contract 

2,  Payment— Recoveby  op  Payments— Mistake  op  Fact. 

Where  the  customer  of  an  electric  company,  who  was  unaware  of  the 
discrimination,  paid  the  company  sums  in  excess  of  that  charged  others 
for  the  same  service  and  under  the  same  conditions,  the  payment  was 
onder  a  mistake  of  a  material  fact,  and  hence,  the  exaction  of  the  excess 
being  unlawful,  It  was  recoverable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Payment,  §§ 
272-274.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Armour  Packing  Company  against  the  Edison  Elec- 
tric Illuminating  Company  of  Brookl)m.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
LER, and  GAYNOR,  JJ. 

Philip  B.  Adams,  for  appellant. 
John  L.  Wells,  for  respondent 

HOOKER,  J.  The  plaintiff  was  a  consumer  of  electricity  for  light- 
ing purposes  which  had  been  supplied  by  the  defendant.  The  action 
is  to  recover  back  a  sum  of  money  which  it  is  alleged  was  paid  to  the 
defendant  for  this  service  over  and  above  the  sums  paid  by  other  per- 
sons, firms,  and  corporations  under  similar  circumstances  and  condi- 
tions, on  the  theory  that  the  sums  charged  to  the  plaintiff  were  exces- 
sive and  unjust  to  the  extent  of  the  amount  of  the  excess  over  the  rate 
charged  for  the  same  service  under  the  same  conditions  to  others. 
For  a  separate  defense  the  defendant  in  his  answer  alleges  that  the 
payments  made  by  the  plaintiff  were  pursuant  to  the  terms  of  a  writ- 
ten contract  which  had  theretofore  been  entered  into  between  the  par- 
ties respecting  the  services  rendered  by  the  defendant  to  the  plaintiff. 
The  defendant  demurred  to  this  separate  defense  on  the  ground  that 
it  was  insufficient  in  law  upon  the  face  thereof.  The  learned  court  be- 
low, looking  into  the  sufficiency  of  the  complaint  and  directing  judg- 
ment dismissing  the  complaint,  said: 
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"The  defendant  was  under  no  statutory^,  obligation  to  fnmlsh  light  at  any 
particular  price  and  under  the  common  law  as  established  by  the  decisions  of 
the  courts  of  this  state  the  complaints  do  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  In  no  essential  feature  can  these  cases  be  distinguished 
from  the  case  of  Killmer  v.  N.  Y.  Central  &  H.  R  B.  B.  Co.,  100  N.  Y.  395, 
3  N.  E.  293,  53  Am.  Rep..  194." 

On  demurrer  to  the  answer  on  the  ground  of  insufficiency,  the  de- 
fendant might  attack  the  complaint  because  it  does  not  state  facts 
sufficient  to  support  a  cause  of  action.  The  demurrer  searches  the 
record  for  the  first  fault  in  pleading,  and  reaches  back  to  condemn  the 
first  pleading  that  is  defective  in  substance,  because  he  who  does  not 
so  plead  as  to  invite  an  issue  cannot  compel  his  adversary  so  to  plead 
as  to  accept  it.  Baxter  v.  McDonnell,  154  N.  Y.  432,  436,  48  N.  E. 
816.  It  is  proper  for  us  then  to  consider  first  whether  the  complaint 
states  a  cause  of  action,  and  if  the  conclusion  is  reached  that  it  does, 
a  discussion  of  the  separate  defense  contained  in  the  answer  should 
follow. 

The  complaint  shows  the  incorporation  of  the  parties  and  alleges  that 
for  the  purpose  of  supplying  its  customers  with  electricity  for  light- 
ing and  heating  purposes  defendant  used  the  public  highways,  streets, 
and  alleys,  and  public  and  private  buildings ;  that  on  or  prior  to  Feb- 
ruary 8,  1900,  the  plaintiff  requested  the  defendant  to  furnish  it  elec- 
tric current  for  lighting  and  power  at  four  different  places ;  and  that 
from  that  time  for  the  period  of  something  over  four  years  the  plain- 
tiff consumed  a  large  amount  of  electricity  at  the  places  it  was  sup- 
plied, and  that  the  defendant  charged  and  plaintiff  paid  at  the  aver- 
age rate  of  17^**/io9  cents  per  kilowatt  hour,  which  defendant  de- 
manded and  plaintiff  paid  in  full  at  the  expiration  of  each  month  or 
when  the  defendant  rendered  to  the  plaintiff  its  bills  for  each  month's 
service.     The  "fifth"  paragraph  alleges : 

"Upon  Information  and  belief  that,  duHng  all  of  said  period,  the  defend- 
ant wrongfully  and  unjustly  discriminated  against  the  said  plaintiff  in  render- 
ing to  other  persons,  firms,  and  corporations,  under  similar  circumstances  and 
conditions,  the  same  service  at  a  much  less  rate  or  price,  to  wit,  for  the  average 
price  of  nine  cents  (9^)  per  kilowatt  hour,  and  In  other  instances,  rendered 
the  same  service  under  similar  circumstances  and  conditions  to  other  persons 
and  firms  upon  a  sliding  price  scale  of  prices  of  10,  7%,  and  5  cents  per 
kilowatt  hour." 

The  plaintiff  also  alleges  that  the  sum  so  received  by  the  defendant 
was  excessive  and  unjust  to  the  extent  of  the  amount  of  the  excess  over 
the  rate  charged  for  the  same  service  under  the  same  conditions  to 
other  of  its  customers.  The  "eighth"  paragraph  of  the  complaint  al- 
leges : 

"That  all  of  the  payments  made  by  the  plaintiff  to  the  defendant,  as  set 
forth  in  paragraph  fourth  of  this  complaint  were  made  by  the  plaintiff 
without  any  notice  or  knowledge  that  others  of  the  defendant's  consumers  were 
receiving  a  more  favorable  rate,  and  were  made  under  the  assumption  and  be- 
lief that  the  defendant  was  computing  the  bills  of  all  of  its  customers  for 
similar  service  at  the  same  rate  charged  this  plaintiff." 

The  plaintiff  alleges  that  before  the  commencement  of  this  action 
the  plaintiff  demanded  from  defendant  the  repayment  of  the  whole  of 
the  overcharge  which  was  refused  by  the  defendant,  and  asks  judg- 
ment for  the  excess. 
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The  defendant  is  a  public  service  corporation  subject  generally  to 
the  rules  and  conditions  which  govern  common  carriers  and  as  such 
may  not  discriminate  between  its  customers.  It  is  said  in  10  Amer- 
ican &  English  Encyclopaedia  of  Law  (2d  Ed.)  869: 

"Electric  light  companies,  being  given  the  use  of  the  streets  and  public  ways 
for  the  erection  of  such  appliances  as  are  necessary  for  the  maintenance  of 
their  works,  and  having  the  right  to  acquire  the  use  of  land  for  their  business 
by  writs  of  ad  quod  damnum,  are  quasi  public  corporations,  and  it  is  therefore 
their  duty  to  furnish  the  city's  inhabitants  with  electric  light  and  to  do  so 
upon  terms  and  conditions  common  to  all  and  without  discrimination.  They 
cannot  fix  a  variety  of  prices  or  impose  different  terms  and  conditions  accord- 
ing to  their  caprice  or  whim,** 

The  justice  of  this  rule  cannot  well  be  doubted.  Speaking  of  sim- 
ilar business,  the  Supreme  Court  of  the  United  States  has  said  that : 

"The  supplying  of  illuminating  gas  is  a  business  of  a  public  nature,  to  meet 
a  public  necessity.  It  is  not  a  business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  might  be  furnished  by  individual 
effort."  Gibbs  v.  Consolidated  Gas  Co.  of  Baltimore,  130  U.  S.  396,  400,  408, 
9  Sup.  Ct  553,  32  L.  Ed.  979. 

In  Western  Union  Telegraph  Co.  v.  Call  Publishing  Co.,  181  U.  S. 
92,  21  Sup.  Ct.  561,  45  L.  Ed.  765,  the  plaintiff  in  error  was  a  quasi 
public  corporation  engaged  in  transmitting  telegraphic  messages  for 
hire.  The  charge  to  the  defendant  in  error  was  $5  per  100  words  and 
to  the  State  Journal  Company  $1.50  per  100  words.  The  Call  Pub- 
lishing Company  had  judgment  against  the  telegraph  company  on  the 
theory  that  it  had  been  unjustly  discriminated  against.  The  opinion 
in  the  Supreme  Court  states  (page  99  of  181  U.  S.,  page  563  of  21  Sup. 
Ct.   [45  L.  Ed.  765]): 

"The  case,  therefore,  was  not  submitted  to  the  Jury  uiwn  the  alleged  efficacy 
of  the  Nebraska  statute  in  respect  to  discriminations,  but  upon  the  proposi- 
tions distinctly  stated,  that  where  there  is  dissimilarity  in  the  services  rendered 
a  difference  in  charges  is  proper,  and  that  no  recovery  can  be  had  unless  it  is 
shown,  not  merely  that  there  is  a  difference  In  the  charges,  but  that  that  dif- 
ference is  so  great  as,  under  dissimilar  conditions  of  service,  to  show  an  un- 
just discrimination,  and  thai  the  recovery  must  be  limited  to  the  amount  of 
the  unreasonable  discrimination.  No  one  can  doubt  the  inherent  Justice  of  the 
rules  thus  laid  down.  Common  carriers,  whether  engaged!  in  Interstate  com- 
merce or  in  that  wholly  within  the  state,  are  performing  a  public  service. 
They  are  endowed  by  the  state  with  some  of  its  sovereign  powers,  such  as  the 
right  of  eminent  domain,  and  so  endowed  by  reason  of  the  public  service  they 
render.  As  a  consequence  of  this,  all  individuals  have  equal  rights  both  in 
respect  to  service  and  charges.  Of  course,  such  equality  of  right  does  not 
prevent  differences  in  the  modes  and  kinds  of  service  and  different  charges 
based  thereon.  There  Is  no  cast  iron  line  of  uniformity  which  prevents  a 
charge  from  being  above  or  below  a  particular  sum,  or  requires  that  the  serv- 
ice shall  be  exactly  along  the  same  line.  But  that  principle  of  equality  does 
forbid  any  difference  in  charge  which  is  not  based  upon  difference  in  service, 
and  even  when  based  upon  difference  of  service,  must  have  some  reasonable 
relation  to  the  amount  of  difference,  and  cannot  be  so  great  as  to  produce  an 
unjust  discrimination." 

Both  reason  and  authority,  therefore,  sustain  the  plaintiff's  conten- 
tion that  the  defendant  engaged  in  public  service  may  not  discriminate 
against  it  in  favor  of  others  in  charges  for  the  same  service  and  under 
the  same  conditions. 
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The  case  of  Killmer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  100  N.  Y.  395, 
39  N.  E.  293,  53  Am.  Rep.  194,  cited  by  the  learned  Special  Term,  is 
not  in  point.  There  the  plaintiff  based  his  claim  entirely  upon  an  exces- 
sive and  unreasonable  charge,  and  it  was  not  at  all  founded  on  the 
theory  of  an  unjust  discrimination.  There  was  no  proof  in  that  case 
that  the  same  or  similar  service  had  been  rendered  under  the  same  or 
similar  circumstances  and  conditions  to  others  for  a  lesser  rate. 

The  respondent  urges  strenuously  that  the  plaintiff  paid  the  full 
amount  of  the  bills  rendered  him  voluntarily  and  without  such  mistake 
of  fact  as  will  permit  it  to  recover  in  this  action.  The  general  rule 
is  that  money  paid  under  mistake  of  a  material  fact  may  be  recovered. 
The  difficulty  in  applying  this  rule  is  to  determine  what  "material  facts'* 
are.  Little  of  that  difficulty  is  experienced  in  the  case  at  bar,  for  the 
ignorance  alleged  in  the  complaint  is  in  respect  to  the  lesser  charges 
made  others  for  the  same  service  under  the  same  conditions,  and  that 
ignorance  of  this  fact  is  ignorance  of  a  material  fact  must  be  apparent 
when  it  is  considered  that  the  charge  of  a  lesser  rate  to  others  is  in 
itself  the  unjust  discrimination  which  is  the  gist  of  this  action. 

These  facts  lead  to  the  conclusion  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  remaining  inquiry  presented  by 
the  plaintiff's  demurrer  to  the  separate  defense  in  the  answer  is  w^heth- 
er  that  defense  is  a  mere  allegation  that  payments  were  made  pursuant 
to  specific  contracts.  It  being  a  separate  defense,  it  must  be  treated  as 
a  complete  defense  to  the  whole  cause  of  action.  That  it  is  insuffi- 
cient in  law  almost  follows  as  a  corollary  to  the  proposition  that  the 
defendant  may  not  lawfully  discriminate  against  the  plaintiff  in  matter 
of  charges  in  favor  of  others  where  the  conditions  are  similar.  In 
Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174,  23  L.  Ed.  872, 
it  was  said  that  the  express  company  could  not  escape  liability  by 
reason  of  a  stipulation  in  its  contract  limiting  its  commop-law  liability. 
Here  the  plaintiff  contracted  to  pay  certain  rates  in  ignorance  of  the 
unjust  discrimination  the  defendant  was  making  against  him,  which 
discrimination  has  been. shown  to  be  unlawful,  and  certainly  the  pay- 
ment cannot  attain  to  the  dignity  of  a  defense  complete  in  itself  sinv 
ply  because  it  was  the  subject  of  a  contract  between  the  parties.  The 
contract  itself  was  a  part  of  the  unlawful  discrimination,  for  by  its 
terms  plaintiff  was  required  to  pay  rates  in  excess  of  those  charged 
others  for  the  same  service  under  the  same  conditions.  The  mere 
fact  that  the  payment  was  required,  and  so  by  reason  of  a  contract, 
cannot  very  well  excuse  the  defendant  for  the  unjust  discrimination 
which  by  reason  of  that  contract  springs  into  being. 

Inasmuch  as  the  complaint  does  state  a  cause  of  action  and  the  sep- 
arate defense  demurred  to  is  sufficient  in  law  upon  the  face  thereof,  the 
judgment  appealed  from  must  be  reversed  and  the  demurrer  sustain- 
ed. 

Judgment  reveraed,  and  demurrer  to  the  separate  defenses  sustained  w!th 
costs,  and  new  trial  granted ;  costs  to  abide  the  final  ward  of  costs.  All  con- 
cur. 
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ARMOUR  &  CO.  y.  EDISON  ELECTRIC  ILLUMINATING  OO.  OF  BROOK- 
LYN. 

(Snpreme  Court,  Appellate  Diyision,  Second  Department    October  0»  1906.) 

Accord  awd  Satisfaction— Pleading. 

In  an  action  by  a  consumer  of  electricity  against  the  electric  company 
to  recover  sums  paid  by  plaintiff  in  excess  of  the  charges  made  by  defend- 
ant to  others  for  similar  service,  an  allegation  of  the  answer  that  prior 
to  the  action  plaintiff  settled  and  adjusted  all  accounts  of  the  defendant 
against  plahitiff  was  insufficient  as  an  allegation  of  accord  and  satis- 
faction, or  of  a  release. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Accord  and  Satis- 
faction, S  155;  vol.  42,  Cent  Dig.  Release,  §  88.] 

Appeal   from   Special  Term,  Kings   County. 

Action  by  the  Armour  Packing  Company  against  the  Edison 
Electric  Illuminating  Company  of  Brooklyn.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Philip  B.  Adams,  for  appellant. 

John  L.  Wells,  for  respondent 

HOOKER,  J.  This  appeal  presents  all  of  the  questions  decided 
in  Armour  Packing  Co.  v.  Edison  Electric  Illuminating  Co.,  100 
N.  Y.  Supp.  605,  decided  herewith.  An  additional  question  arises 
here  in  this  manner:  The  defendant  in  addition  to  alleging  that 
the  payments  were  made  pursuant  to  specific  terms  in  writing  be- 
tween the  parties,  avers  a  second  separate  defense  that,  prior  to 
the  conunencement  of  this  action,  the  plaintiff  settled  and  adjusted 
all  accounts  of  the  defendant  against  the  plaintiff  for  electric  light 
current  furnished  at  the  localities  named  in  the  complaint,  and  the 
plaintiff  paid  defendant  in  full  therefor.  The  plaintiff  demurs  to 
this  second  separate  defense  as  well  as  to  the  other,  on  the  ground 
that  the  same  is  insufficient  in  law  upon  the  face  thereof,  and  the 
demurrer  should  be  sustained.  This  allegation  in  the  answer  is 
nothing  more  than  a  reiteration  of  the  allegations  in  the  complaint 
that  the  plaintiff  paid  in  full  under  its  contract  for  all  electric  cur- 
rent furnished  by  the  defendant.  The  suggestion  made  by  the  re- 
spondent that  this  is  an  allegation  of  accord  and  satisfaction  or  a 
pleading  of  a  release  does  not  meet  the  situation,  for  it  fails  to 
allege  that  the  adjustment  was  made  of  the  matters  and  things  com- 
plained of  in  the  complaint.  The  allegation  of  the  payment  of  the 
bills  is  not  the  allegation  of  payment  of  the  plaintiff's  present  claim 
which  is  for  unjust  discrimination,  and  inasmuch  as  the  gist  of  the 
action  is  an  overcharge  by  reason  of  unjust  discrimination,  the 
payment  of  the  bills  is  rather  a  part  of  the  cause  of  action  than  a 
defense. 

The  judgment  in  this  case  must,  therefore,  also  be  reversed,  and 
the  entire   demurrer  sustained. 
100N.Y.S.--39 
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Judgment  reversed,  and  demurrer  to  the  separate  defense  sustained,  with 
costs,  and  new  trial  granted;  costs  to  abide  the  final  award  of  costs.  All  con- 
cur. 


MOORB  ▼.  WESTCHESTER  ELECTRIC  R.  CO, 

(Supreme  Court  Appellate  Division,  Second  Department    October  S,  1906.) 

Stbeet  Railroads— Injubt  to  Tbavelebs— Action— Evidence. 

Where  defendant's  street  car  struck  the  rear  of  a  van  loaded  with 
furniture,  which  plaintiff  was  driving,  with  such  force  as  to  throw  plain- 
tiff from  his  seat  and  inflict  serious  injuries  on  him,  evidence  as  to  the 
injured  condition  of  the  furniture,  immediately  after  the  collision,  was 
admissible  to  show  the  force  of  the  impact  and  on  the  issue  of  the  ^peed 
of  the  car  Just  prior  to  the  collision. 

Appeal  from  Westchester  County  Court. 

Action  by  Charles  C.  Moore  against  the  Westchester  Electric 
Railroad  Company.  From  a  judgment  in  favor  of  defendant,  and 
from  an  order  den)dng  plaintiff's  motion  for  a  new  trial,  he  ap- 
Deals      R.ev6rs6d 

Argued  before  HIRSCHBERG,  P.  J.,  and  TENKS,  HOOKER, 
RICH,  and  MILLER,  JJ. 

Sydney  A.  Syme,  for  appellant. 
Edward  D.  O'Brien,  for  respondent. 

HOOKER,  J.  The  action  is  to  recover  damages  for  the  negli- 
gent operation  of  one  of  the  defendant's  street  cars,  by  reason  of 
which  a  van  upon  which  the  plaintiff  was  riding,  driven  in  the  car  tracks 
along  which  the  street  car  was  approaching,  was  struck  from  the  rear 
by  the  car  with  such  violence  as  to  throw  the  plaintiff  from  his  seat  and 
inflict  serious  injuries  upon  him. 

Carbrey,  a  witness  called  by  the  plaintiff,  was  the  owner  of  the 
van  and  horses  injured  in  the  collision.  He  arrived  at  the  scene  of 
the  accident  very  soon  after  it  took  place,  and  describes  the  in- 
juries to  the  van  and  to  the  front  part  of  the  street  car.  It  appears 
that  the  van  was  loaded  with  furniture.  He  was  asked  on  direct 
examination:  "Q.  What  was  the  condition  of  that  furniture  in 
regard  to  being  injured?"  The  question  was  objected  to,  the  ob- 
jection was  sustained,  and  the  plaintiff  excepted.  In  view  of  the 
fact  that  the  principal  questions  in  the  case,  and  especially  that  as 
to  the  defendant's  negligence  and  the  speed  of  the  car,  were  sharply 
contested,  and  presented  close  questions  of  fact  for  tfie  jury's  con- 
sideration, we  think  that  the  manifest  mistake  in  excluding  this  ques- 
tion attained  to  the  dignity  of  reversible  error.  The  evidence  was 
important  for  the  purpose  of  showing  the  force  of  the  impact,  and 
inferentially  the  speed  of  the  car,  at  that  time.  The  questions  of 
fact  were  so  sharply  contested  and  evenly  balanced,  when  the  case 
went  to  the  jury,  that  it  is  not  unreasonable  to  suppose  that  this 
error  would  have  affected  the  result,  especially  as  there  appears  to 
be  no  other  evidence  touching  the  condition  of  the  furniture  in  the 
van. 
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The  judgment  must  therefore  be  reversed,  and  a  new  trial  or- 
dered. 

Judgment  and  order  of  the  Connty  Court  of  Westchester  county  reversed, 
and  new  trial  ordered,  costs  to  abide  the  event    All  concur* 


(114  App.  Div.  379.) 

In  re  BOARD  OF  RAPID  TRANSIT  RAILROAD  COM'RS  OF  CITY  OF 

NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    July  12,  1906.) 

1.  Street  Raiiaoads— Establishment— Acquisition  of  Riohts. 

Laws  1906,  p.  1573,  c.  607,  amending  the  rapid  transit  act  (Laws  1891, 
p.  19,  c  4,  §  37),  provides  that,  on  refusal  by  property  owners  to  consent 
to  proposed  subway  routes  as  laid  out  by  the  rapid  transit  commis- 
sion, application  may  be  made  to  the  Supreme  Court,  and  that  a  con- 
firmation by  the  court  shall  be  equivalent  to  the  consent  of  property 
owners.  Applications  relating  to  19  different  routes  were  made,  and 
there  were  before  the  court  11  routes  on  which  favorable  reports  had 
been  made,  and  confirmation  of  which  was  sought;  but  it  appeared  that 
there  was  no  purpose  to  immediately  build  all  the  routes,  and  that  the 
19  routes  would  cost  $450,000,000,  while  under  the  constitutional  restric- 
tions the  total  borrowing  margin  of  the  city,  most  favorably  viewed,  did 
not  exceed  on  January  1,  1906,  $61,000,000.  Held,  that  owing  to  the 
financial  conditions,  and  owing  to  the  fact  that  private  capital  could 
probably  not  be  obtained  to  any  considerable  extent  under  the  law,  and 
owing  to  the  effect  that  confirmation  would  have  on  the  property  involved, 
the  routes  would  be  confirmed  only  on  condition  that  the  rapid  transit 
commissioners  decide  within  two  years  which  of  them  to  construct 

2.  Same. 

Laws  1906,  p.  1573,  c.  607,  amending  the  rapid  transit  act  (Laws  1891, 
p.  19,  c.  4,  §  37),  provides  for  a  public  hearing  on  the  terms  and  conditions 
of  the  contract,  at  which  citizens  shall  be  entitled  to  appear  and  be  heard, 
and  by  other  provisions  of  the  section  no  contract  can  be  made  until  the 
board  of  estimate  and  apportionment  shall  have  consented  thereto.  Held 
that,  on  a  motion  to  confirm  the  reports  of  the  commissioners  upon  pro- 
posed subway  routes,  the  court  would  not  impose  conditions  as  to  the 
terms  and  conditions  of  the  contract 

Judicial  proceedings  on  the  application  of  the  board  of  rapid  tran- 
sit railroad  commissioners  for  the  city  of  New  York  for  the  confirma- 
tion of  the  report  of  the  commissioners  on  the  proposed  Third  avenue 
route  and  18  others.  Motions  to  confirm  the  reports  under  the  rapid 
transit  act.     Reports  confirmed,  subject  to  certain  limitations. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

George  L.  Rives  and  Albert  B.  Boardman,  for  the  motion. 
Martin  W.  Littleton  and  William  Byrd,  opposed. 

O'BRIEN,  P.  J.  The  rapid  transit  commission,  under  the  law, 
has  laid  out  the  general  plan  of  subway  routes  which  have  received 
the  approval  of  the  board  of  estimate  and  apportionment,  but  for 
which  the  consent  of  the  property  owners  along  the  proposed  routes 
could  not  be  obtained.  It  is  provided  by  law  that,  upon  the  refusal 
by  property  owners  to  consent,  application  may  be  made  to  this 
court  for  the  appointment  of  commissioners,  whose  duty  it  shall  be  to 
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pass  upon  and  determine  whether  or  not  such  consent  should  be 
given,  and  their  report,  when  favorable,  if  confirmed  by  this  court,  is 
equivalent  to  the  consent  of  those  owning  property  along  the  lines  of 
the  proposed  route.  In  all,  19  applications  relating  to  19  diflFerent 
routes  were  made,  and  commissioners  were  appointed,  and  we  have 
now  before  us  some  11  routes  in  which  the  commissioners  have  made 
favorable  reports,  and  we  are  asked  to  confirm  them. 

The  function,  duty,  and  powers  of  the  court  in  these  proceedings 
have  been  the  subject  of  judicial  construction,  and  we  deem  it  un- 
necessary to  add  to  the  views  expressed  by  this  court  in  Matter  of 
Rapid  Transit  Com'rs,  16  App.  Div.  290,  39  N,  Y.  Supp.  750;  Matter 
R.  Transit,  23  App.  Div.  472,  49  N.  Y.  Supp.  60;  Sun  Pub.  Co.  v. 
Mayor,  8  App.  Div.  233,  40  N.  Y.  Supp.  607.  These  sufficiently  in- 
dicate that  our  function  is  not  merely  perfunctory  or  formal,  but  that 
a  grave  responsibility  rests  upon  the  court  in  passing  its  judgment 
upon  what  is  the  most  stupendous  scheme  of  municipd  improvement 
and  expenditure  ever  undertaken,  and  without  a  parallel  in  its  ulti- 
mate bearing  upon  the  destiny  of  the  people  of  what  we  have  reason 
for  thinking  will  be  the  greatest  city  of  the  world.  It  is  agreed  on 
all  hands  that  transit  facilities  should  be  furnished  as  speedily  as  pos- 
sible, and  that  the  extent  of  the  facilities  to  be  furnished  should, 
in  some  degree,  be  proportionate  to  the  rapid  growth  of  our  popula- 
tion throughout  the  greater  city.  Upon  the  question  of  the  present 
necessity  for  all  of  the  routes  proposed,  we  find  no  grounds  for 
differing  from  the  conclusions  reached  by  the  rapid  transit  commis- 
sioners ;  and,  were  there  no  other  questions  involved,  our  duty  would 
be  simple  and  plain. 

There  is,  however,  involved  another  and  very  serious  feature,  and 
it  relates  to  the  financial  ability  of  the  city  to  undertake  the  proposed 
construction.  It  is  shown  by  the  record  before  us  in  the  Third  Ave- 
nue Case  that  the  19  routes  of  subway  will  cost  $300,000,000  for  con- 
struction, and  $150,000,000  for  equipment,  or  a  total  of  $450,000,000. 
Under  the  restriction  imposed  by  the  Constitution,  the  total  borrow- 
ing margin  of  the  city,  most  favorably  viewed,  did  not  exceed  on 
January  1,  1906,  $61,000,000.  If  we  can  look  at  the  future,  there  is  a 
likelihood,  in  view  of  the  increased  values  of  property,  that  the  city 
will  have  a  debt-incurring  capacity  between  the  1st  of  July,  1906,  and 
the  1st  of  January,  1907,  of  something  like  $110,000,000.  And,  if 
all  of  it  were  appropriated  for  rapid  transit  construction,  there  would 
be  nothing  left  for  the  other  departments  of  the  city  government, 
which  in  expense  and  importance  are  increasing  and  expanding  from 
year  to  year.  No  doubt,  in  the  future,  with  the  growth  of  values,  the 
assessments  on  property  can  be  considerably  increased,  and  thus  the 
borrowing  capacity  of  the  city  can  be  enlarged ;  but  a  policy  which 
would  seek  to  unduly  add  to  burdens  of  the  taxpayer,  or  which 
would  seek  artificially  to  create  values,  would  be  more  fatal,  in  our 
judgment,  to  the  true  and  right  development  of  our  city  than  the  fail- 
ure to  provide  transit  facilities. 

The  vote  of  the  people  in  1894  that  subways  should  be  constructed 
with  public  funds,  and  the  recent  legislation  limiting  the  terms  of  the 
lease  which  it  is  in  the  power  of  the  commissioners  to  make,  render 
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it  problematical  as  to  what  extent  private  capital  will  be  attracted  to 
undertake  the  construction  of  future  subways,  if  permissible  by  law, 
upon  which  question,  because  not  before  us,  we  express  no  opinion. 
In  the  subway  built,  the  city  advanced  for  construction  more,  as  the 
event  proved,  than  was  absolutely  necessary  for  construction  proper, 
and  this  excess  was  available  to  the  contractors,  who  were  bound 
and  from  their  own  funds  agreed  to  advance  the  moneys  needed  for 
the  equipment  and  operation  of  the  road.  The  feature,  however,  that 
was  undoubtedly  most  attractive  to  bidders  was  the  lease  obtained 
for  a  period  of  50  years.  Under  the  Elsberg  bill,  the  lease  of  sub- 
ways is  limited  to  20  years ;  and,  although  there  is  a  provision  that 
the  city  can  lease  it  for  a  further  term  of  20  years,  it  is  upon  condi- 
tion that  the  city  can  agree  upon  the  terms  of  the  second  lease,  which 
leaves  it  practically  optional  with  the  city,  and  gives  the  first  lessee 
no  assurance  of  more  than  a  single  term  of  20  years.  How  far  this 
may  affect  the  intervention  of  private  parties  in  the  enterprise,  we 
need  not  at  present  inquire,  because,  as  the  law  now  stands,  the  com- 
missioners must  look  to  the  city  for  the  funds  needed  to  undertake 
the  construction  of  these  subways. 

We  are  thus  brought  back  to  a  consideration  of  the  most  serious 
question  as  to  the  financial  ability  of  the  city  and  its  bearing  upon  the 
approval  which  is  sought  from  the  court.  Upon  the  record  before  us 
it  appears  beyond  the  possibility  of  doubt  that  the  city  has  not  the 
financial  ability,  at  the  present  time,  to  undertake  the  building  of  all 
of  the  routes  proposed,  and  the  only  effett  of  our  approval  will  be  prac- 
tically to  completely  appropriate  and  tie  up  every  thoroughfare  leading 
into  and  through  Manhattan  borough.  There  is  force,  therefore,  in 
the  contention  made  by  the  counsel  for  the  taxpayer,  who  opposes  the 
confirmation,  that: 

"If  tbe  court  at  this  time  approves  and  confirms  the  proposed  routes,  it  con- 
cludes and  estops  for  all  time  to  come  its  opportunity — ^nay,  its  duty — ^to 
protect,  oversee,  and  supervise  the  complex  interests  of  the  people  inhabiting 
this  greater  city,  as  well  as  posterity.  That  the  court  should  weigh  the 
ultimate  effect  of  the  action  prayed  for  can  well  be  appreciated  when  we 
realize  the  powerful  and  unlimited  opportunities  the  rapid  transit  commission 
have  for  foreclosing  the  rights,  privileges,  needs,  demands,  and  necessities, 
coordinate,  to  say  the  least,  in  every  phase  and  from  every  standpoint,  of  all 
the  various  governmental  agencies  and  requirements  of  this  municipality. 
It  is  well  known  that  at  this  time  a  percentage  of  the  children  of  this  city 
are  denied  proper  schooling  by  reason  of  the  limited  facilities.  What  may  be 
said  of  the  limitations  that  may  be  entailed  upon  future  generations,  If  by 
the  supposed  necessities  of  rapid  transit  the  credit  of  the  city  should  be  so 
impaired  as  to  make  it  impossible  for  proper  provision  to  be  made  for  schools, 
and  the  other  varied  municipal  needs,  such  as  proper  policing,  fire  service, 
paving,  etc.?  Again,  by  the  adoption  of  the  proposed  plan,  and  the  practical 
monopolizing  of  all  the  city's  streets,  wedded  to  a  single  scheme  or  Idea  of 
transit  construction  or  management,  the  people  are  practically  forever  con- 
cluded from  asserting  and  exercising  a  right  which  has  much  of  reason  and 
argument  in  its  support,  to  wit,  to  own  and  operate  their  own  municipal  sub- 
ways. It  may  be  that  in  a  year,  or  a  few  years,  the  vast  majority  of  the 
people  of  this  greater  city.  In  their  enlightened  judgment,  will  demand  the  con- 
struction and  operation  of  their  own  transportation  facilities. 

"If  the  court  approves  the  applications  now  pending,  the  territory  may  be  so 
designed  as  to  absolutely  destroy  all  possibility  for  future  construction  that 
would  in  any  way  become  approximately  competitive  to  the  interests  now 
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In  command  of  the  city's  transit  facilities.  The  present  plans  distinctly  dis- 
claim any  purpose  or  desire  to  definitely  fix  any  one  of  the  proposed  roatet^ 
as  final,  but  seek  to  commit  this  court  and  to  estop  it  for  all  time  from  Inter- 
ference, no  matter  what  the  intervening  interests  may  be,  so  that  there  may  be 
no  opportunity  for  this  court  to  protect  the  people  In  the  evolution  of  their 
municipal  developement. 

**If  it  be  argued  that  the  rapid  transit  commission  will  not  undertake  to 
construct  all  of  the  proposed  routes  simultaneously,  then  it  may  safely  be  said 
that  this  court  should  not  release  its  power  to  guide  and  direct  the  subway 
construction  so  that  the  city  may  have  the  benefit  of  competitive  lines." 

To  these  might  be  added  another  suggestion,  which  is  important  to 
property  owners,  who,  if  any  of  the  routes  were  to  be  immediately 
built,  would,  as  an  offset  against  the  consequential  damages  that  would 
result  during  the  period  of  construction,  finally  have  the  benefit  of  the 
road  when  constructed.  But  to  have  their  property  affected  by  the  ap- 
proval of  a  route  which  might  never  be  built,  acting,  as  it  would,  as 
a  notice  to  all  that  the  street  was  appropriated  for  railroad  purposes, 
would  impede  the  development  and  improvement  of  property  along 
its  line,  which  would  be  an  injury  with  no  resulting  good.  It  is  frank- 
ly conceded  by  counsel  for  the  rapid  transit  commissioners  that  there 
is  no  purpose  immediately  to  build  all  the  proposed  routes,  but  that 
it  is  necessary  that  they  should  all  be  approved,  to  the  end  that  the  city 
may  be  enabled  to  undertake  such  as  it  can  find  the  means  to  build. 
This  necessarily  involves  the  further  concession  that  the  rapid  transit 
commissioners  have  not  finally  determined  upon  the  routes  to  be 
selected,  but  they  wish  the  wbole  subject  to  be  in  such  shape  that  as 
the  opportunity  presents  itself  they  may  take  advantage  of  it.  This 
would  appropriate  all  the  streets  involved  in  the  proposed  routes  for 
an  indefinite  period ;  and  in  view  of  the  ever  changing  conditions  in 
transit  facilities  and  the  probable  further  progress  and  development  of 
engineering  skill  and  ingenuity,  it  is  not  an  improbability  to  assume  the 
likelihood  that  a  city  which  has  seen  in  a  few  years  a  change  from  horse 
cars  to  cable  and  then  to  electric  motive  power,  and  to  which  has  been 
added  elevated  railroads  and,  lastly,  subway  transportation  may  have 
in  store  a  system  of  transit  which  may  be  as  great  an  advance  as  elevat- 
ed roads  and  subways  are  over  surface  horse  railways.  This  is  but 
expressing  the  view  that,  if  we  are  now  to  appropriate  all  our  streets 
irrevocably  under  the  present  plans,  it  is  possible  that,  when  the  city 
has  the  financial  ability  to  construct  in  accordance  with  those  plans, 
they  may  then  be  antiquated  and  no  longer  desirable.  While  the 
chance,  or  even  the  prospect,  of  future  improved  methods  would  not, 
standing  alone,  be  a  reason  for  withholding  approval  of  routes  actu- 
ally determined  to  be  constructed  immediately,  it  is  entitled  to  con- 
sideration before  approving  of  plans  irrevocably  to  be  adhered  to  for 
routes  which,  owing  to  the  financial  resources  of  the  city,  cannot  all 
be  initiated  or  carried  out  for  many  years  to  come. 

We  have  not  overlooked  the  fact  that  the  city's  limit  of  debt-incur- 
ring capacity  is  constantly  changing.  Nor  are  we  unmindful  that,  un- 
less the  growth  of  the  city  is  to  be  seriously  retarded,  new  rapid  transit 
facilities  must  be  furnished  in  the  near  future.  But,  while  it  is  evident 
that  these  facilities  must  be  furnished  by  the  construction  of  subways 
and  tunnels,  the  city  has  other  demands  upon  its  treasury  of  a  very 
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pressing  nature,  including  the  construction  of  new  schoolhouses  and 
docks,  and  the  opening  of  new  parks,  bridges,  etc.,  which  will  neces- 
sarily prevent  the  exhaustion  of  its  entire  borrowing  capacity  in  rapid 
transit  construction.  Probably  no  prudent  city  administration  would 
deem  it  wise,  in  the  present  condition  of  its  financial  affairs,  to  commit 
it  in  the  near  future  to  an  expenditure  for  rapid  transit  exceeding 
$50,000,000.  It  therefore  follows  that,  if  construction  is  to  be  begun 
upon  all  of  the  routes  which  have  been  approved  by  the  local  authori- 
ties about  eight-ninths  of  the  cost  must  be  provided  by  private  cap- 
ital. 

.  Much  difference  of  opinion  exists  about  the  effect  of  the  recent 
amendment  to  the  rapid  transit  act  upon  the  probability  of  enlisting 
private  capital  in  new  rapid  transit  construction,  but  it  is  plain  that 
the  rapid  transit  commission  cannot  offer  as  attractive  terms  to  bidders 
under  the  new  law  as  it  was  able  to  offer  under  the  old  law.  A  lease 
for  20  years,  with  a  possible  renewal  for  20  more  upon  terms  to  be  fixed 
at  the  expiration  of  the  first  period,  must  be  far  less  attractive  to  bid- 
ders than  a  lease  for  50  years,  with  a  renewal  of  25  years  upon  terms 
made  in  advance,  making  the  term  offered  to  bidders,  practically  a  75- 
year  term.  WTiether  private  capital  can  be  obtained  to  any  consider- 
able extent  under  the  present  law  is  a  question  which  time  only  can 
solve.  But  it  is  plainly  the  duty  of  the  court,  under  the  circumstances, 
to  consider  the  possibility  that  an  attempt  to  do  so  will  result  in  fail- 
ure. Therefore  it  becomes  the  duty  of  the  court  to  consider,  in  the 
interest  of  the  abutting  property  owners  who  are  represented  in  this 
proceeding,  as  well  as  in  the  general  interest  of  the  city,  whether  all 
the  routes  presented  to  the  court  for  approval  should  be  approved,  ir- 
respective of  the  possibility  of  commencing  construction  thereon  in 
the  near  future.  If  it  were  possible  for  the  court  to  determine  in  ad- 
vance which  routes  have  the  right  of  way,  or,  in  other  words,  which 
routes  are  the  most  urgently  needed  and  are  most  likely  to  attract 
private  capital,  the  court  might  approve  of  these  routes  and  reject 
the  rest,  without  prejudice  to  another  application  under  changed  con- 
ditions. The  difficulty  is  that  there  is  nothing  before  us  to  show  a 
greater  need  for  one  route  than  another,  or  a  greater  probability  of  con- 
struction on  one  route  than  on  another. 

During  recent  years  the  usefulness  and  value  of  vaults  and  other  sub- 
surface structures  in  streets  have  greatly  increased.  In  most  cases 
these  privileges  are  held  at  the  pleasure  of  the  city  authorities,  and  the 
abutting  owners  must  be  content  to  vacate  where  the  dty  needs  the 
space  occupied  by  them  for  other  and  more  important  uses.  But  it 
is  one  thing  to  ask  them  to  vacate  to  make  way  for  a  road  which  is 
building,  and  it  is  another  thing  to  permit  an  important  street  to  be 
pre-empted  for  a  road  which  may  not  be  built  during  the  life  of  the 
present  generation.  Regard  being  had,  therefore,  to  these  different 
and  conflicting  interests,  we  think  the  right  solution,  so  far  as  it 
rests  with  this  court,  will  be  to  approve  all  of  the  routes  conditionally, 
upon  the  rapid  transit  commissioners  deciding  within  two  years  which 
of  them  they  have  finally  concluded  to  construct.  This  will  enable 
them,  within  the  period  named,  in  view  of  the  then  existing  condi- 
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tion  of  the  city's  finances,  to  determine  just  what  routes  should  be 
built;  and  after  that  time  they  should  be  required,  if  able  to  construct 
other  routes,  to  renew  their  application  to  this  court  This  will  render 
null  and  void  our  approval  of  all  routes  not  selected  and  contracted 
for  within  said  two  years. 

The  suggestion,  made  by  a  taxpayer  in  the  Third  avenue  proceed- 
ing, that  the  court  should  not  confirm  the  report  of  the  commission- 
ers unless  the  board  of  rapid  transit  commissioners  file  a  stipulation 
to  incorporate  in  the  contract  for  the  construction  of  the  proposed  sub- 
way a  clause  making  the  contractor  and  his  sureties  liable  for  all  dam- 
ages ti>  the  walls,  foundations,  or  other  parts  of  adjacent  buildings  or  • 
structures,  is  answered  by  the  fact  that  the  insertion  of  such  a  condi- 
tion at  the  present  time  would  be  premature  and  is  unnecessary  for 
the  protection  of  property  owners.  It  will  be  noticed  by  reference  to 
chapter  607,  p.  1673,  of  the  Laws  of  1906,  that  section  37  of  the 
rapid  transit  act  (Laws  1891,  p.  19,  c.  4),  is  amended  so  that  a  public 
hearing  is  to  be  had  as  to  the  terms  and  conditions  of  the  contract,  at 
which  citizens  shall  be  entitled  to  appear  and  be  heard ;  and  by  other 
provisions  in  that  section  no  contract  can  be  made  until  the  board  of 
estimate  and  apportionment  shall  have  consented  thereto.  So  that, 
even  if  the  rapid  transit  board  should  insert  provisions  for  the  protec- 
tion of  property  owners  which  they  may  deem  unsatisfactory,  they 
will  have  a  further  opportunity  to  be  heard  before  the  board  of  es- 
timate and  apportionment.  As  the  act,  therefore,  seemingly  leaves  this 
question  as  to  the  terms  and  conditions  of  the  contract  with  the  proper 
city  authorities,  the  court  should  not  undertake,  in  advance  of  the 
time  when  it  becomes  necessary  to  make  the  contract,  to  impose  condi- 
tions which  might  or  might  not  be  embarrassing. 

There  are  other  objections  that  have  been  presented  and  arguments 
urged  against  our  approval  of  the  reports ;  but,  for  the  reasons  stated, 
we  think  that  the  reports  should  be  confirmed,  subject  to  the  condi- 
tion and  limitation  suggested.    All  concur. 


(51  Misc.  Rep.  862.) 

KENNEDY  v.  WARNER,  Town  Clerk,  et  aL 

(Supreme  CJourt,  Spedal  Term,  Broome  Oomity.    February  2,  1905.) 

1.  IwToxioATiwQ  LiQXTOBS— Local  Option— SiXB^assiON  of  Qusstion  to  Vot»- 

Applioation. 

Liquor  Tax  Law,  Laws  1896,  p.  57,  c.  112,  S  16,  provides  In  relation  to 
local  option,  that  after  an  election  in  favor  of  issuing  liquor  tax  certifi- 
cates, the  statutory  questions  shall  be  submitted  at  the  annual  election 
held  every  second  year  thereafter,  provided  the  electors  of  the  tjown  to 
a  certain  number,  by  written  petition  ''signed  and  acknowledged"  before 
a  notary,  request  such  submission.  Held,  that  both  signing  and  acknowl- 
edgment of  the  petition  is  a  condition  precedent  to  a  valid  submissicMi. 

2.  Same— Acknowledgment  of  Application. 

Liquor  Tax  Law,  Laws  1896,  p.  57,  c.  112,  §  16,  provides  in  relation  to 
local  option,  that  after  an  election  in  favor  of  issuing  liquor  tax  certifi- 
cates at  the  election  every  second  year  thereafter  the  statutory  questions 
shall  be  submitted,  provided  such  submission  is  requested  by  the  electors 
to  a  certain  number  by  a  petition  signed  and  acknowledged.  Statutory 
Construction  Law,  Laws  1892,  p.  1488,  c  677,  {  15,  provides  that  "ac- 
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knowledged/'  with  reference  to  a  writing  other  than  a  deed,  includes  an 
acknowledgment  before  an  officer  authorized  to  take  acknowledgment  or 
proof  of  execution  of  a  deed  of  real  property,  and  t^at  it  shall  be  certi- 
fied In  the  same  manner  as  such  acknowledgment  Real  Property  Law, 
Laws  1896,  p.  611,  c.  547,  §  255,  Imposes  the  duty  on  an  officer  taking  the 
acknowledgment  or  proof  of  a  conveyance  to  indorse  upon  or  attach  thereto 
a  certificate,  stating  all  the  matters  required  to  be  done,  known,  or 
proved  on  the  taking  of  such  acknowledgment  of  proof.  Code  Civ.  Proc. 
§  037,  provides  that  any  instrument  except  a  note  or  will,  may  be  ac- 
knowledged and  certified  in  a  manner  pursuant  to  law  for  taking  and 
certifying  the  acknowledgment  or  proof  of  a  conveyance  of  real  estate. 
Held,  that  such  statutory  provisions  are  to  be  read  into  section  16,  and  the 
petition  was  insufficient,  where  the  only  acknowledgment  was  a  mere 
statement  after  some  of  the  signatures:  "Subscribed  and  sworn  to  before 
me  this day  of ,    T.,  Notary  Public. 

8.  Same— Contents  of  Application. 

Town  Law,  Laws  1890,  p.  1217,  c.  569,  §  34,  provides  that  no  proposition 
shall  be  voted  on  by  ballot  at  any  town  meeting  unless  a  written  applica- 
tion stating  the  questions  shall  be  filed  with  the  town  clerk.  Liquor  Tax 
Law,  Laws  1896,  p.  57,  c  112,  §  16,  in  relation  to  local  option,  provides  that 
after  an  election  In  favor  of  issuing  liquor  tax  certificates,  at  the  elec- 
tion every  second  year  thereafter,  on  petition  of  the  electors  to  a  certain 
number,  four  questions  enumerated  in  the  statute  shall  be  submitted. 
Held,  that  a  petition  which  did  not  request  the  submission  of  all  the  ques- 
tions provided  for  by  section  16  did  not  authorize  the  submission  of  such 
questions. 
4.  Cebtiobari— Scope  of  Remedy— Local  Option  Election. 

The  validity  of  a  local  option  election  cannot  be  inquired  into  by  certio- 
rari. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9,  Cent  Dig.  Certiorari,  {  1.] 

6.  Mandamus— Scope  of  Remedy— Local  Option  Election. 

Mandamus  is  not  the  remedy  where  a  local  option  election  is  held  on  an 
insufficient  petition  therefor. 

6.  Injunction— Scope  of  Remedy— Acts  undeb  Invalid  Local  Option  Elec- 
tion. 

The  owner  of  a  building  leased  It  on  condition  that  4f,  during  the  term 
of  the  lease,  a  local  option  election  should  result  in  a  negative  vote,  so 
that  the  tenant  could  not  carry  on  liquor  traffic  in  the  building,  the  tenant 
might  terminate  the  lease,  and  thereafter,  during  the  term,  an  election 
resulted  in  a  negative  vote,  the  petition  for  the  election  having  been  in- 
sufficient. Held,  that  though  the  owner  of  the  building  did  not  bring  the 
action  in  behalf  of  himself  and  all  others  interested,  an  injunction  would 
lie  at  his  suit  to  restrain  tibe  town  clerk  and  the  state  commissioner  of 
excise  from  proceeding  under  the  election  to  the  prejudice  of  the  Individ- 
ual rights  of  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27,  Cent  Dig.  Injunction,  § 
155.] 

Action  by  Joseph  D.  Kennedy  against  David  C.  Warner,  individ- 
ually, and  as  town  clerk  of  the  town  of  Union,  Broome  county,  and 
others,  to  restrain  proceedings  under  a  local  option  election.  Judg- 
ment in  favor  of  plaintiff. 

Morgan  &  Morgan,  for  Joseph  D.  Kennedy. 
E.  C.  Moody,  for  David  C.  Warner. 
Arthur  H.  Smith,  for  state  commissioner  of  excise. 
E.  R.  Carver,  for  treasurer  of  Broome  county. 

SEWELL,  J.  The  plaintiff  is  the  owner  of  a  building  in  the  town 
of  Union,  built  and  used  for  the  purposes  of  a  saloon  and  restaurant. 
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On  the  1st  day  of  June,  1903,  he  leased  it  for  a  term  of  five  years, 
conditioned,  that  if  it  should  be  voted  during  said  term  that  the  trafiSc 
in  liquors  should  not  be  carried  on  or  if  the  county  treasurer  should 
refuse  to  issue  a  liquor  tax  certificate  so  that  the  tenant  could  not 
legally  carry  on  the  traffic  at  that  place,  the  tenant  might  terminate 
the  lease.  At  the  regular  town  meeting  held  in  the  town  of  Union 
in  November,  1902,  the  four  questions  specified  in  section  16  of  the 
Liquor  Tax  Law,  Laws  1896,  p.  57,  c.  112,  were  submitted  to  the 
electors  of  the  town  and  a  majority  voted  in  favor  of  issuing  cer- 
tificates for  selling  liquor  to  be  drunk  on  the  premises  where  sold. 
Two  certificates  were  afterward  issued  to  plaintiff's  tenant,  the  first 
for  a  term  ending  April  30,  1904,  and  the  other  for  a  term  that  will 
end  April  30,  1906. 

More  than  20  days  before  the  biennial  town  meeting  held,  at  the 
time  of  the  general  election  in  the  town  of  Union,  on  the  8th  day 
of  November,  1904,  a  petition  was  filed  with  the  town  clerk  signed 
by  107  persons  which  were  2  more  than  10  per  centum  of  the  electors 
at  the  next  preceding  general  election.  This  petition  was  acknowl- 
edged by  only  98  of  the  persons  who  signed  it.  Attached  to  and 
filed  with  it  was  another  petition  which,  it  is  claimed,  was  signed  by 
103  electors  residing  in  the  village  of  Lestershire  of  the  town  of  Un- 
ion. This  petition  is  not  a  copy  of  the  other.  It  does  not  contain  a 
request  for  the  submission  of  the  second  question  provided  by  the 
statute,  and  the  other  questions  are  therein  referred  to  as  provisions 
of  section  11,  of  the  Liquor  Tax  Law,  Laws  1896,  p.  51,  c  113. 
There  is  nothing  indorsed  upon  or  attached  to  this  petition  which 
can  be  called  an  acknowledgment.  There  is  no  certificate  stating 
that  the  signers  of  the  petition  or  any  of  them  personally  appeared 
before  a  notary  or  other  officer ;  that  he  knew  them  to  be  the  persons 
described  in  and  .who  executed  the  instrument  or  that  they  acknowl- 
edged that  they  executed  the  same.  Immediately  under  the  name  of 
one  of  the  signers  which  is  separated  from  the  56  names  preceding  it, 
by  a  considerable  space,  are  the  words:  "Subscribed  and  sworn  to 
before  me  this  7th  day  of  October,  1904.  Wallace  Thomson,  Notary 
Public."  And  these  words  are  repeated  after  other  signatures  to  the 
petition. 

It  appears  that  the  town  clerk  relied  upon  these  petitions  and 
caused  to  be  printed  and  posted  notices  of  the  fact  that  the  four 
local  option  questions  would  be  voted  on  at  the  next  town  meeting 
and  that  they  were  submitted  and  voted  upon  and  resulted  in  the 
negative,  with  respect  to  authorizing  the  sale  of  liquor  to  be  drunk 
on  the  premises  where  sold.  It  is  claimed  by  the  plaintiff  that  there 
was  no  power  in  the  town  meeting  to  pass  upon  any  of  these  ques- 
tions and  that  the  vote  was  ineffective  and  void  for  the  reason  that 
the  petitions  were  not  signed  and  acknowledged  by  the  requisite  num- 
ber of  voters.  The  town  having  at  the  biennial  town  meeting  in 
1902,  decided  in  favor  of  issuing  liquor  tax  certificates,  another  vote 
could  not  be  taken,  which  might  deprive  any  person  of  the  rights 
secured  by  the  statute  unless  it  was  requested  in  the  manner  provided 
by  the  statute.     By  section  16  of  the  liquor  tax  law  the  questions 
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are  to  be  submitted,  "provided  the  electors  of  the  town  to  the  num- 
ber of  ten  per  centum  of  the  votes  cast  at  the  next  preceding  general 
election  shall  request  such  submission  by  written  petition,  signed  and 
acknowledged  by  said  electors  before  a  notary  public  or  other  officer 
authorized  to  take  acknowledgment  or  administer  oaths." 

It  is  to  be  observed  that  this  section  makes  the  filing  of  a  petition, 
signed  and  acknowledged  by  the  requisite  number  of  electors,  a  con- 
dition precedent  to  a  valid  submission.  It  makes  the  acknowledg- 
ment of  the  petition  as  essential  as  the  signing.  It  requires  both. 
Without  a  petition  signed  and  acknowledged  the  town  officers  have 
no  right  to  submit  the  questions  to  the  town  meeting,  and  the  electors 
have  no  power  to  pass  upon  them.  Matter  of  Eggleston,  51  App. 
Div.  38,  64  N.  Y.  Supp.  471 ;  Matter  of  Krieger,  59  App.  Div.  348, 
69  N.  Y.  Supp.  851.  The  statute  does  not  in  express  terms  require 
that  the  petition  shall  be  acknowledged  and  certified  in  the  manner 
prescribed  by  law  for  taking  and  certifying  the  acknowledgment  or 
proof  of  a  conveyance  of  real  property.  That  was  not  necessary  for 
section  15  of  the  statutory  construction  law  (Laws  1892,  p.  1488,  c. 
677),  provides  that  the  term  acknowledge  or  acknowledgment,  when 
used  with  reference  to  the  execution  of  an  instrument  in  writing 
other  than  a  deed  of  real  property,  includes  an  acknowledgment  be- 
fore an  officer  authorized  to  take  the  acknowledgment  or  proof  of 
the  execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded  in 
a  county  clerk's  office,  and  that  it  shall  be  certified  in  the  same  man- 
ner as  such  acknowledgment  or  proof  of  said  deed,  and  section  255 
of  the  real  property  law  (Laws  1896,  p.  611,  c.  547),  imposes  the 
duty  upon  an  officer  taking  the  acknowledgment  or  proof  of  a  con- 
veyance to  indorse  upon  or  attach  thereto,  a  certificate,  signed  by 
himself,  stating  all  the  matters  required  to  be  done,  known,  or  proved 
on  the  taking  of  such  acknowledgment  or  proof. 

Obviously  the  requirement  as  to  the  acknowledgment  of  the  peti- 
tion was  enacted  with  reference  to  these  provisions  as  well  as  section 
937  of  the  Code  of  Civil  Procedure  which  provides  that  any  instru- 
ments except  a  promissory  note,  a  bill  of  exchange,  or  last  will,  may 
be  acknowledged  or  proven  and  certified  in  a  manner  pursuant  to  law 
for  taking  and  certifying  the  acknowledgment  or  proof  of  a  con- 
veyance of  real  property  and  that  the  certificate  thus  taken  is  to  be 
used  in  evidence  in  the  same  manner  and  with  the  same  effect  as  if 
the  instruments  were  conveyance  of  real  property.  There  does  not 
appear  to  be  any  good  reason  for  discriminating  between  a  peti- 
tion under  the  liquor  tax  law  and  other  written  instruments  in  re- 
gard to  acknowledgment  for  the  purpose  of  evidence,  and  there  can 
be  no  doubt  that  the  Legislature  intended  that  these  provisions  should 
be  read  into  section  16  that  there  might  be  some  proof  of  the  gen- 
uineness of  the  signatures  to  the  petition  and  of  the  other  facts  relat- 
ing to  its  execution  to  insure  the  authenticity,  so  that  it  could  be 
safely  acted  upon.  It  is  manifest,  therefore,  that  in  the  absence  of 
a  certificate  the  town  clerk  is  not  authorized  to  give  notice  of  the 
submission  of  the  questions  and  the  electors  cannot  vote  upon  thern. 
Independent  of  the  foregoing,  it  is  difficult  to  see  how  this  peti- 
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tion  can  be  held  to  be  valid  or  proper,  as  it  does  not  request  the 
submission  of  all  the  questions  provided  by  the  statute.  The  town 
law  provides  that  "No  proposition  or  other  matter  tiian  the  election 
of  officers  shall  be  voted  upon  by  ballot  at  any  town  meeting"  unless 
"a  written  application  plainly  stating  the  questions"  shall  be  filed 
with  the  town  clerk  "at  least  twenty  days  before  the  town  meeting/' 
Laws  1890,  p.  1217,  c.  569,  §  34. 

In  the  Matter  of  Getman,  28  Misc.  Rep.  451,  59  N.  Y.  Supp.  1013, 
the  petitioner  did  not  request  the  submission  of  the  four  questions  pro- 
vided by  the  statute  and  notwithstanding  this  defective  condition  the 
town  officers  prepared  ballots  for  the  submission  of  all  four  ques- 
tions to  the  town  meeting  which  voted  upon  them  all  against  issuing 
certificates.  Judge  Hiscock,  discussing  the  eflFect  of  such  a  petition, 
says : 

"There  was  not  the  slightest  authority  for  the  submission  of  or  vote  npoo 
question  No.  4,  because  it  was  entirely  omitted  from  the  petition.  Neither^ 
in  my  Judgment;  was  there  any  authority  for  the  submission  of  the  questions 
enumerated  in  the  petition,  unless  accompanied  by  a  submission  of  the  others 
prescribed  by  the  statute.  Except  for  the  provisions  of  t^e  statute,  there  was 
no  power  in  the  town  meeting  to  pass  upon  these  questions,  and  a  substantia] 
compliance  with  the  provisions  was  necessary  to  give  It  Jurisdiction.  There 
was  not  in  my  opinion  such  compliance." 

The  result  of  these  considerations  is  that  there  was  no  valid  peti- 
tion ;  that  the  questions  were  not  properly  submitted  to  the  town  meet- 
ing and  that  the  vote  and  action  of  the  electors  were  absolutely  void. 
If  I  am  correct  in  this  conclusion  it  would  seem  that  the  plaintiflF  is 
entitled  to  relief  in  some  form.  The  remedy,  however,  is  not  a  re- 
submission at  a  special  town  meeting,  neither  is  it  mandamus,  as  that 
issues  to  compel  the  performance  of  duties  which  should  have  been 
performed  but  which  have  been  neglected.  It  is  equally  clear  that 
the  validity  of  an  election  as  to  local  option  cannot  be  inquired  into 
upon  a  writ  of  certiorari.  Notwithstanding  the  plaintiff  did  not 
bring  this  action  in  behalf  of  himself  and  all  others  interested,  I  think 
this  court  has  jurisdiction  to  restrain  the  defendants  from  proceeding 
in  violation  of  law  and  to  the  prejudice  of  the  individual  rights  of 
the  plaintiff. 

Judgment,  therefore,  is  directed  in  favor  of  the  plaintiff  for  the 
relief  demanded  in  the  complaint,  without  costs. 


SIMPSON  V.  MANEY. 
(Surrogate's  Court    Albany  County.    July  30,  1906.) 

Appeal— Record— Case— IwcoRPORATioN  of  Evidenob. 

Where  orders  recite  that  they  are  made  on  the  testimony  and  allega- 
tions of  the  parties,  the  testimony  must  be  deemed  material  for  the  pur- 
pose of  making  out  a  case  on  appeal  within  Code  Civ.  Proc.  I  997, 
providing  that  a  case  must  contain  so  much  of  the  evidence  as  Is  mat^lal 
to  the  questions  to  be  raised. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
{  2322.] 
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2.  Same. 

One  appealing  mnst  furnish  the  testimony  in  such  form  as  may  be 
convenient  for  examination  by  the  Appellate  Court,  and  furnish  the  plead- 
ings and  the  citation  before  his  case  can  be  said  to  have  been  prepared. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Brror, 
S§  2490-2493.] 

3.  Saiix— Subbogatb's  Decbxe— Findings— Neoessitt. 

One  appealing  from  a  surrogate's  decree  must  procure  from  the  sur- 
rogate such  findings  or  refusals  to  find  as  will  present,  through  appropri- 
ate exceptions,  the  questions  he  desires  to  have  reviewed. 

Petition  of  George  C.  Simpson,  administrator  with  the  will  annexed 
of  William  H.  Simpson,  deceased,  on  an  order  against  Catherine  A. 
l^Ianey,  executrix  of  Anna  Elizabeth  Simpson,  deceased,  to  pay  over 
certain  money.  Heard  on  motion  to  settle  a  proposed  case  on  appeal. 
Time  within  which  appellant  may  prepare  a  case.    Granted. 

N.  B.  Spalding,  for  appellant. 

Ward  &  Cameron,  (Walter  E.  Ward,  of  counsel),  for  respondent. 

VAN  DERZEE,  S.  This  is  a  motion  to  settle  a  proposed  case  on  ap- 
peal herein  from  an  order  dismissing  the  petition  and  also  an  order  de- 
nying the  application  of  the  appellant  for  an  order  directing  Catherine 
A.  Maney,  sole  executrix  of  Anna  Elizabeth  Simpson,  the  deceased 
executrix  of  William  H.  Simpson,  deceased,  to  pay  over  certain  funds 
alleged  to  belong  to  the  estate  of  said  William  H.  Simpson  to  the  peti- 
tioner, George  C.  Simpson,  who  has  been  appointed  administrator, 
with  the  will  annexed,  of  the  estate  of  William  H.  Simpson,  deceased. 
The  appellant,  for  his  proposed  case,  has  served  his  petition,  the  ac- 
<x)unt  of  said  Catherine  A.  Maney  as  executrix,  his  objections  to  the 
account,  the  two  orders  above  referred  to,  his  exception  to  one  of  those 
orders  and  the  notice  of  appeal.  The  respondent  objects  to  a  settle- 
ment of  the  case,  and  asks  that  the  appellant  submit  with  his  proposed 
case  the  citation  and  order  to  show  cause  issued  upon  the  petition  above 
referred  to,  the  answer  of  Catherine  A.  Maney  to  said  petition,  the 
transcript  of  all  proceedings  had  and  testimony  taken  in  this  court 
and  the  exhibits  which  were  offered  in  evidence,  or  a  statement  of  the 
same. 

Section  997  of  the  Code  of  Civil  Procedure  provides  that  a  case  must 
contain  so  much  of  the  evidence  or  other  proceedings  upon  the  trial 
as  is  material  to  the  questions  to  be  raised  thereby.  The  orders  from 
which  the  appeal  is  taken  recite  that  they  are  made  upon  the  testi- 
mony and  allegations  of  the  parties  taken,  and  such  testimony  must 
be  said  to  be  material  for  the  purpose  of  making  out  a  case  on  this  ap- 
peal The  appellant  argues  that  the  respondent  should  supply  the 
testimony  and  other  omitted  papers  as  amendments,  if  he  wishes  them 
made  a  part  of  the  case.  I  do  not  know  of  any  rule  or  provision  of 
statute  which  requires  the  respondent  in  a  case  on  appeal  to  perform 
the  greater  part  of  the  work  in  preparing  the  case  for  appeal  as 
asked  for  by  the  appellant  in  this  proceeding.  It  is  clearly  the  duty  of 
the  appellant  to  furnish  the  testimony  in  such  form  as  may  be  con- 
venient for  examination  by  the  Appellate  Court  and  also  to  furnish  the 
pleadings  and  the  citation  before  his  case  can  be  said  to  have  been  pre- 
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pared.  Furthermore,  it  is  the  duty  of  the  party  taking  an  appeal  from 
a  surrogate's  decree  to  procure  from  the  court  such  findings  or  re- 
fusals to  find  as  will  present  through  appropriate  exceptions  the  ques- 
tions he  desires  to  have  reviewed.    Redfield,  §  1173. 

It  is  said  in  the  matter  of  Widmayer,  52  App.  Div.  301,  65  N.  Y. 
Supp.  83:  "In  the  absence  of  findings,  separately  stated,  there  is 
nothing  to  review."  The  case,  therefore,  is  in  no  condition,  as  pre- 
sented by  the  appellant,  for  a  settlement  by  me  for  the  reasons  above 
stated,  and  the  appellant  may  have  until  September  7,  1906,  to  prepare 
and  serve  a  complete  case.  If  counsel  then  disagree,  the  usual  motion 
may  be  made  at  that  time  for  a  settlement.  I  have  extended  the  time 
because  during  the  month  of  August  this  court  will  be  at  recess. 


(50  Misc.  Rep.  481.) 

In  re  HALLIGAN'S  ESTATE. 

(Surrogate's  Ck)urt,  Kings  Ck)unt7.    May,  1906.) 

Administrators— Limited  Letters— Petition. 

Where  limited  letters  of  administration  have  been  granted  on  the  estate 
of  deceased,  authorlKlng  the  administrator  to  maintain  an  action  against 
the  party  or  parties  who  had  wrongfully  caused  his  death,  it  Is  immaterial 
that  the  petition  for  such  appointment  undertoolc  to  specify  the  person 
through  whose  negligence  it  happened,  and  that  thereafter  it  appeared 
that  the  death  was  caused  by  the  negligence  of  a  third  party. 

In  the  matter  of  the  application  for  letters  of  administration  of 
the  estate  of  John  Halligan,  deceased.    Application  denied. 

P.  Henry  Delehanty,  for  petitioner. 

CHURCH,  S.  The  petitioner  herein  had  heretofore  obtained 
limited  letters  of  administration  upon  the  estate  of  deceased,  which 
letters  authorize  her  to  maintain  an  action  against  the  party  or  par- 
ties who  have  wrongfully  caused  his  death.  This  is,  of  course,  not 
a  prosecution  of  a  common-law  action  but  is  a  right  of  action  which 
is  solely  the  creature  of  statute.  It  appears  that  in  the  petition 
asking  for  such  limited  letters  the  name  of  the  party  who,  it  was 
claimed,  had  unlawfully  caused  the  death  of  the  decedent  was  given. 
It  has  since  been  ascertained,  it  is  claimed,  that  such  death  was  the 
result  of  the  negligent  act  of  two  or  more  joint  tort-feasors;  and 
the  petitioner  is  apprehensive  that,  in  consequence  of  this  fact,  she 
has  no  standing  as  administratrix  to  commence  an  action  against  any 
person  other  than  the  one  named  in  her  preceding  petition  and  she 
urges,  therefore,  that  the  previous  letters  be  vacated  and  new  letters 
granted. 

I  think  this  application  proceeds  upon  a  misconception  of  the  char- 
acter of  the  letters  issued  in  pursuance  of  section  2664  of  the  Code. 
Nowhere  in  the  Code  is  there  any  limitation  as  to  the  persons  against 
whom  the  action  must  be  maintained,  nor  is  there  any  requirement 
that  there  should  be  any  preliminary  declaration  as  to  the  person  or 
persons  who  it  is  claimed  or  believed  caused  the  death  of  the  dece- 
dent.   The  sole  preliminary  fact  that  is  required  to  be  set  forth  is 
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the  claim  that  the  death  of  the  decedent  was  wrongfully  caused; 
and  for  this  there  is  a  cause  of  action  under  the  provisions  of  the 
statute  as  the  same  has  -been  incorporated  into  section  1903  of  the 
Code.  The  decision  of  Kirwin  v.  Malone,  45  App.  Div.  93,  61  N. 
Y.  Supp.  844,  is  in  no  way  in  point  That  was  a  case  in  which 
limited  letters  were  obtained  and  the  administratrix  then  attempt- 
ed to  maintain  an  action  for  conversion.  The  action  of  conversion 
is,  of  course,  not  a  statutory  right  but,  on  the  contrary,  is  one  of 
the  oldest  forms  of  common-law  action  and,  therefore,  is  not  within 
the  provisions  of  section  2664  of  the  Code.  It  is  also  claimed  by  the 
petitioner  that  there  has  been  an  injunction  obtained  in  the  United 
States  courts  which  prohibits  the  present  administratrix  from  pros- 
ecuting her  cause  of  action.  It  is  not  shown,  however,  that  such 
injunction  in  any  way  involves  the  consideration  of  the  questions 
raised  by  the  petition  or  that  the  granting  of  the  present  petition 
will  in  any  way  obviate  the  same. 

The  application  is,  therefore,  denied. 

Application  denied. 


m  Misc.  Rep.  231.) 

In  re  ROSSIGNOT'S  WILL. 

(Surrogate's  Court,  New  York  Ck)unty.    April,  1906.) 

1.  Wills— Revocation— Birth  of  Issue. 

Rev.  St.  (1st  Ed.)  pt.  2,  c.  6,  tit.  1,  §  43,  provides  if;  after  the  making  of 
any  will  disposing  of  testator's  whole  estate,  testator  shall  marry  and  have 
Issue,  and  the  wife  or  such  Issue  shall  be  living  at  the  death  of  the  testator, 
such  will  shall  be  deemed  revoked  unless  provision  shall  have  been  made 
for  such  Issue,  a  will  will  be  revoked  in  such  case  though  after  Its  execution 
and  during  the  lifetime  of  the  testator  a  legatee  thereunder  dies  so  that 
the  will  for  that  reason  does  not  dispose  of  the  whole  estate  of  the  testator. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  §§  469-47^] 

2.  Same— Evidence. 

The  prohibition  In  Rev.  St.  (Ist  Ed.)  pt.  2,  c.  6,  tit  1,  §  43,  against  the 
reception  of  evidence  other  than  that  prescribed  to  rebut  the  presumption 
of  revocation  of  a  will  Is  effective  to  prevent  the  taking  of  evidence  of 
the  death  of  a  legatee  to  rebut  such  presumption. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  S§  4e9-47&] 

In  the  matter  of  the  will  of  Louis  Rossignot.    Probate  refused. 

Underwood,  Van  Voorst  &  Hoyt,  for  Anne  Michel  Rossignot 
Lemuel  Skidmore,  for  Claude  A.  Rossignot. 

FITZGERALD,  S.  Section  43,  pt.  2,  c.  6,  tit.  1  of  the  Revised  Stat- 
utes (1st  Ed.)  provides: 

"If  after  the  making  of  any  will,  disposing  of  the  whole  estate  of  the  testator* 
such  testator  shall  marry,  and  have  Issue  of  such  marriage,  bom  either  In  his 
lifetime  or  after  his  death,  and  the  wife  or  the  issue  of  such  marriage  shall  be 
living  at  the  death  of  the  testator,  such  will  shall  be  deemed  revoked,  unless 
provision  shall  have  been  made  for  such  issue  by  some  settlement  or  unless 
such  Issue  shall  be  provided  for  In  the  will,  or  hi  such  way  mentioned  therein 
as  to  show  an  Intention  not  to  make  such  provision,  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation  shall  be  received."  8  Cummlngs  & 
Gilbert's  Qen.  Laws,  p.  4466,  8  43. 
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It  is  claimed  by  the  proponent  that,  notwithstanding  all  the  other 
conditions  prescribed  by  the  statute  as  necessary  to  effect  a  revoca- 
tion of  a  will  exist  in  the  present*  case,  two  of  the  legatees  having 
died  after  the  execution  of  the  will  and  during  the  lifetime  of  the 
testator,  the  will  did  not  dispose  of  his  whole  estate  within  the  mean- 
ing of  the  statute  mentioned,  although  on  its  face  it  purported  to 
do  so,  and  that,  therefore,  the  present  is  not  a  case  provided  for  by 
the  statute,  and  the  will  should  be  held  to  remain  unrevoked.  The 
provisions  of  the  statute  cited  are  based  upon  and  but  formulate 
and  adopt  the  rule  laid  down  by  the  previous  decisions  of  our  own 
courts  and  those  of  the  English  courts  upon  the  subject.  5 
St.  at  Large  (Edmond's  Ed.J  p.  627.  These  decisions  assign 
as  a  reason  for  the  rule  which  they  established  that  the  law 
implies  and  assumes  that  there  is  a  tacit  condition  annexed  to 
the  will  at  the  time  of  its  execution  that  it  was-  not  intended  by  the 
testator  to  take  effect,  and  that  it  should  not  take  effect  if  a  change 
in  the  situation  of  the  testator's  family  should  occur  by  his  subse- 
quent marriage  and  the  birth  of  issue  of  the  marriage.  Brush  v. 
Wilkins,  4  Johns.  Ch.  513,  514;  Sherry  v.  Lozier,  1  Bradf.  Sur. 
450.  On  this  rule  there  was  ingrafted  no  such  limitation  or  qualifi- 
cation as  is  sought  by  the  contention  of  the  proponent  to  be  put  upon 
the  statute.  The  change  mentioned,  coupled  with  the  intention  and 
condition  specified,  effected  a  revocation  of  the  instrument,  and  the 
death  of  a  legatee  in  the  lifetime  of  the  testator  was  an  entirely  im- 
material and  irrelevant  circumstance  and  one  which  could  not  be 
used  to  defeat  the  intention  of  the  testator  or  render  nugatory  the 
purpose  of  the  law  to  make  adequate  provision  for  the  support  and 
maintenance  of  his  wife  and  children.  The  prohibition  in  the  stat- 
ute against  the  reception  of  evidence  other  than  that  prescribed  to 
rebut  the  presumption  of  revocation  of  a  will  is  not,  having  regard 
solely  to  the  language  of  the  statute,  necessarily  inconsistent  with  the 
construction  for  which  the  proponent  contends,  although  it  becomes  so 
when  considered  in  the  light  of  the  decisions  referred  to.  In  tWs 
light  the  prohibition  is  manifestly  effective  to  prevent  the  taking  of 
evidence  of  death  of  a  legatee  to  rebut  the  presumption.  The  will 
in  question  must  be  deemed  revoked  and  the  application  for  its  ad- 
mission to  probate  refused.    Submit  decree. 

Probate  refused. 
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BROOKLYN  UNION  GAS  CO.  v.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Dlyislon,  Second  Department    October  5, 1906.) 

L  Gab-«Rates— Reouiatiok. 

The  rule  that  a  public  service  gas  company  may  charge  only  a  reason- 
able rate,  and  that  the  courts  may  ascertain  such  rate  in  a  given  case,  has 
no  application  where  a  maximum  rate  has  been  fixed  by  the  Legislature. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24,  Cent  Dig.  Qas,  S§  10,  10^.] 

2.  Same. 

Where  the  Legislature  has  fixed  a  maximum  rate  to  be  charged  by  a 

public  service  gas  company  for  gas  furnished,  the  courts  have  no  power  to 

determine  that  a  rate  charged  which  Is  less  than  the  maximum  rate  so 

fixed  was  unreasonably  high. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24,  Cent  Dig.  Gas,  $S  10,  10%.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Brooklyn  Union  Gas  Company  against  the  city  of  New 
York.  From  an  order  of  the  Kings  Special  Term  denying  a  motion 
of  defendant  for  an  inspection  of  plaintiff's  books  and  of  its  manu- 
facturing plant,  defendant  appeals.     AfErmed. 

The  action  is  to  recover  for  illuminating  gas  furnished  to  the  defendant  for 
its  public  buildings  and  streets.  The  price  charged  is  less  than  the  maximum 
price  of  $1.25  a  thousand  cubic  feet  fixed  by  section  70  of  the  Transportation 
(corporation  Law  as  the  price  which  gas  companies  may  charge  cities  of  the 
class  of  the  defendant. 

The  defendant's  answer  raises  the  issue  that  the  price  charged  by  the  plain- 
tiff is  excessive,  and  its  claim  is  that  the  trial  court  must  ascertain  the  reason- 
able price,  and  give  Judgment  for  that  only. 

The  inspection  was  asked  for  in  order  to  ascertain  the  cost  of  production  of 
gas  to  the  plaintiff,  as  bearing  on  the  question  of  reasonable  price  to  the  con- 
somer. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  HOOKER,  and  GAYNOR,  JJ. 

William  P.  Burr  (William  J.  Clarke  and  A.  W.  Booraem,  on  the 
brief),  for  appellant. 

William  N.  Dykman  (William  J.  Carr,  on  the  brief),  for  respond- 
ent. 

GAYNOR,  J.  The  rule  is  that  public  service  corporations  may 
charge  only  a  reasonable  rate,  and  the  courts  may  ascertain  such 
rate  in  a  given  case.  But  this  rule  has  no  application  where  the 
Legislature  has  fixed  the  rate.  The  people  through  their  repre- 
sentatives assembled  in  Legislature  have  the  undoubted  power  to 
fix  the  rate  which  public  service  corporations  shall  charge  the  public. 
That  is  a  legislative  matter.  If  the  Legislature  fix  the  fare  too  high 
the  people  may  elect  legislative  Representatives  who  will  lower  it. 
The  courts  have  no  power  to  lower  it.  It  is  not  for  the  courts  to 
upset  what  the  people  do  by  their  legislative  representatives,  except 
in  the  case  of  a  legislative  act  which  is  contrary  to  some  provision 
of  the  Constitution,  of  which  there  can  be  no  pretense  here.  The 
claim  that  the  rate  fixed  by  the  Legislature  is  excessive  is  a  thing  to 
be  addressed  to  the  next  Legislature,  not  to  the  courts.  The  people 
100N.T.S.— 40 
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speak  through  the  Legislature,  every  one  being  represented  therein, 
and  thereby  voluntarily  bind  themselves  and  all  the  subdivisions  of 
their  government.  The  case  is  not  one  calling  for  an  extended  dis- 
cussion. It  rests  upon  the  fundamental  principle  of  representative 
government. 

The  cost  of  the  production  of  gas  to  the  plaintiff  is  therefore  an 
immaterial  fact  in  this  case.  The  plaintiff  had  the  right  to  chaiige 
not  to  exceed  the  maximum  price  fixed  by  the  statute. 

The  order  should  be  affirmed. 

Order  affirmed  with  $10  costs  and  disbursements.    AH  concur* 


(50  Misc.  Rep.  477.) 

In  re  PIERS  OLD  NOS.  19  AND  20  IN  CITY  OP  NEW  YORK. 

(Supreme  Ck>urt,  Special  Term,  New  York  0>uiit7.    May,  190G.) 

l^INENT  DOHAIIV—MeABUBB  OF  DAMAGES. 

Where  the  city  of  New  York  brought  proceedings  to  acquire  title  to  a 
pier  on  which  a  shed  had  been  erected  by  the  owners  of  the  pier  by  rer- 
ocable  permission  of  the  municipality,  a  report  of  commissioners  valuing 
the  property  as  a  shedded  pier,  and  not  as  an  open  pier,  was  erroneous, 
as  the  taking  of  the  property  by  the  city  was  a  revocation  of  the  permis- 
sion to  maintain  a  shed,  and  as  to  that  the  owner  was  not  entitled  to  com- 
pensation. 

Proceedings  by  the  city  of  New  York  to  acquire  possession  of  piers 
old  Nos.  19  and  20.    Commissioners'  report  modified. 

Harris  &  Towne,  for  claimants. 

John  J.  Delany,  Corp.  Counsel,  for  city. 

BLANCHARD,  J.  This  proceeding  was  instituted  by  the  city  of 
New  York  to  acquire  title  to  parts  of  certain  piers.  In  valuing  the 
westerly  half  of  pier  old  No.  20,  the  commission  assessed  the  prop- 
erty as  a  shedded  pier,  and  not  an  open  pier.  The  city  opposes  the 
motion  to  confirm  the  commissioners'  report  upon  the  ground"  that 
the  method  of  valuation  was  erroneous.  In  1873  the  board  of  docks 
leased  the  easterly  half  of  pier  old  No.  20,  which  half  then  belonged 
to  the  city,  to  C.  H.  Mallory  &  Co.  for  five  years,  and  permitted  said 
lessees  to  erect  a  shed  on  the  pier,  "provided  they  obtain  and  file 
in  the  department  the  written  consents  of  the  owners  of  the  west 
half  of  the  property."  These  consents  having  been  obtained  and 
filed,  the  lessees  erected  a  shed  upon  the  westerly  half  of  the  pier. 
In  People  v.  Mallory,  46  How.  Prac.  281,  this  permission  was  held 
void.  By  Laws  1875,  p.  243,  c.  249,  §  1,  however,  all  sheds  "heretofore 
erected"  were  declared  to  be  "lawful  structures,  subject  to  the  terms 
and  conditions  of  the  license  or  permit  authorizing  the  same."  The 
shed  erected  in  1873,  therefore.,  became  a  lawful  structure ;  and,  since 
the  "permit  authorizing  the  same"  contained  no  provision  for  rev- 
ocation, the  permission  to  maintain  said  shed  would  seem,  under 
the  authority  of  Matter  of  the  City  of  New  Yoric,  Pier  No.  15,  95 
App.  Div.  501,  88  N.  Y.  Supp.  906,  to  have  been  irrevocable.  The 
language  of  the  statute,  however,  limited  the  permission'  thus  given 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  blakb's  estatb.  «27 

to  the  maintenance  of  the  shed  "heretofore  erected/*  Ac.cordingly, 
upon  the  destruction  of  the  shed  by  fire  in  1900  it  becamf;  necessary 
to  procure  a  new  permission  for  the  erection  of  a  new  shed.  In  1900 
"a  temporary  permit"  was  granted  to  C.  H.  Mallory  &  Co.  to  shed 
a  portion  of  pier  20,  the  shed  to  remain  "only  during  tfie  pleasure  of 
the  board."  Acting  under  this  permit,  which  was  expressly  revocable 
in  terms,  and  acting  with  full  knowledge  of  the  plan  of  the  city  to  ac- 
quire the  entire  dock  system  in  the  area  including  the  claimant's 
property  and  to  end  all  private  ownership  along  said  water  front 
(Laws  1870,  p.  366,  c  137;  Laws  1871,  p.  1231,  c.  574;  Greater 
New  York  Charter,  Laws  1901,  pp.  347,  361,  c.  466,  §§  819,  822), 
C.  H.  Mallory  &  Co.  erected  the  present  shed.  Although,  at  the  time 
the  city  acquired  title  to  the  property,  the  right  of  revocation  con- 
tained in  this  permission  had  not  been  exercised,  it  nevertheless  was 
a  power  which  the  city  possessed.  By  bringing  the  present  proceed- 
ing the  city  may  well  be  regarded  as  having  revoked  the  permission. 
Kmgsland  v.  Mayor,  110  N.  Y.  669,  18  N.  E.  435.  As  was  said 
bv  Finch,  J.,  giving  the  opinion  of  the  court  in  the  case  last  cited 
(page  683  of  110  N.  Y.,  page  440  of  18  N.  E.) : 

"When  the  city  acted,  the  Inevitable  result  was  twofold.  It  operated  to 
destroy  the  wharf  right  which  the  plaintiff  owned,  and  to  that  extent  took 
from  him  his  property.  It  operated  also  as  a  revocation  of  the  license  or 
privilege  given.  The  value  of  the  one  the  city  was  bound  to  pay.  The 
value  of  the  other  it  was  not  bound  to  pay.  It  could,  as  it  did,  revoke  the 
license  by  removing  or  directing  the  removal  of  the  platform  and  shed  without 
the  least  responsibility  for  the  resulting  Injury.  That  the  taking  and  revoca- 
tion happened  at  the  same  time  cannot  alter  the  inherent  character  of  either." 

The  value  of  the  revocable  shedding  permit  has  been  improperly 
included  by  the  commissioners  in  their  estimate  of  the  value  of  the 
property  taken  by  the  city.  The  westerly  half  of  pier  old  No.  20 
should  be  valued  as  an  unshedded  pier;  and,  accordingly,  the  objec- 
tion to  the  report  must  be  sustained,  and  the  matter  referred  bock 
to  the  commissioners  for  revision  and  correction. 

Ordered  accordingly. 


(50  Misc.  Rep.  672.) 

In  re  BLAKE'S  ESTATR 

(Surrogate's  Court,  Kings  County.    May,  1006.) 

Wills— Pabtial  Intestacy. 

Testator  devised  certain  property  in  trust  daring  tbe  lifetime  of  his 
wife.  Upon  the  death  of  the  wife  the  property  was  to  be  sold  by  his 
executors,  who  were  given  power  of  sale  for  that  purpose,  and  from  the 
proceeds  of  the  sale  $500  was  directed  to  be  given  to  testator's  son,  with 
a  proviso  that,  hi  the  event  of  his  death,  the  same  should  be  held  In  trust 
There  was  no  provision  made,  however,  for  the  distribution  of  the  balance 
of  the  proceeds  of  the  sale.  Held,  that  as  to  such  balance  testator  Is  to 
be  presumed  to  have  died  intestate,  and  that  the  same  should  be  dis- 
tributed in  accordance  with  the  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  49,  Cent.  Dig.  Wills,  {  965; 
Tol.  16,  Cent  Dig.  Descent  and  Distribution,  §  123.] 
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Proceedings  upon  the  final  accounting  of  the  executors  of  John  A. 
Blake,  deceased. 

John  A.  Holzapfel,  for  accounting  executors. 
George  M.  Schuzel,  for  Emma  and  Maud  Blake. 
Joseph  J.  Hood,  special  guardian. 

CHURCH,  S.  Under  the  will  in  question  the  property  on  Lynch 
street  was  given  in  trust  during  the  term  of  the  lifetime  of  testator's 
wife  Esther.  By  the  fifth  paragraph  of  the  will  there  was  a  provision, 
however,  authorizing  the  sale  of  said  house  during  the  wife's  lifetime, 
and  providing  for  the  division  of  the  proceeds  upon  such  sale.  It  is 
unnecessary  to  construe  the  eflfect  of  this  provision,  as  it  appears  that 
such  house  was  not  sold  in  pursuance  thereto. 

By  the  sixth  paragraph  of  the  will,  upon  the  death  of  his  wife  the 
said  house  and  lot  was  to  be  sold  by  his  executors,  who  were  given 
power  of  sale  to  accomplish  this  result.  From  the  proceeds  of  said 
sale  $500  was  directed  to  be  given  to  the  testator's  son  John,  with  the 
proviso  that,  in  the  event  of  his  death,  the  same  should  be  held  in 
trust.  Said  son  John  is  living,  and  therefore  entitled  to  such  sum  of 
money.  There  is  no  provision  made,  however,  for  the  distribution 
of  the  balance  of  the  proceeds  of  such  sale,  and  consequently  the 
testator  as  to  such  amount  is  to  be  presumed  to  have  died  intestate, 
and  the  same  should  be  distributed  in  accordance  with  the  statute. 
Let  decree  provide  accordingly. 

Decreed  accordingly. 


(no  Misc.  Rop.  487.) 

In  re  COOK'S  ESTATIL 

(Surrogate's  Court,  Monroe  County.    May,  1906.) 

1.  Taxation— Trarsfeb  Tax— B^xkmptionb— Lineal  Descendant. 

A  son  of  an  adopted  daughter  of  testator  is  not  "a  Uneal  descendant" 
within  the  transfer  tax  act,  so  as  to  exempt  his  legacy  from  the  tramfer 
tax. 

rEd.  Note.— For  cases  in  point,  see  voL  45,  Cent  Dig.  Taxation,  0 
1691,  1692.] 

2.  Same— Adopted  Child. 

A  son  of  an  adopted  daughter  of  testator  is  not  an  adopted  child  of 
testator  bo  that  a  devise  to  him  will  be  exempt  from  the  transf^  tax 
under  Laws  1887,  p.  921,  c.  713. 
'  [Ed.  Note. — ^For  cases  in  point,  see  toL  45,  Cent  Dig.  Taxation,  M 

1691,  1692.] 

&  Saub— Widow's  Intebbst. 

Testator's  widow  contested  the  probate  of  his  will.  Thereafter  it  was 
admitted  to  probate  under  an  agreement  by  which  the  residuary  legatees 
transferred  their  interest  in  the  residue  to  her.  Held,  that  such  residue 
was  taxable  at  5  per  cent,  and  not  at  the  rate  of  1  per  cent,  as  if  it  had 
been  given  to  her  by  will. 

4  Sake— Stocks  of  Corpobations— Appbaisal. 

Stocks  of  corporations  are  properly  appraised  at  the  market  value  cm 
or  about  the  date  of  the  death  of  the  testator,  though  if  the  sto<^  were 
offered  for  sale  the  price  would  drop  and  it  would  take  a  month  or  six 
weeks  to  close  out  the  stock  at  the  appraised  *value. 

[Ed.  Note.— For  cases  in  point,  see  vol  45»  Cent  Dig.  Taxation,  i  1718.] 
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In  the  matter  of  the  estate  of  Frederick  Cook,  deceased.    Appeal 
from  an  order  assessing  the  transfer  tax.    Order  aifirmed. 
See  99  N.  Y.  Supp.  1049. 

John  Van  Voorhis*  Sons,  for  appellants. 
Wm.  T.  Plumb,  for  respondent  Comptroller. 

BROWN,  S.  This  is  in  the  matter  of  an  appeal  by  Barbara 
Cook,  Frederick  Cook  MacDonell,  and  the  executors  of  the  will  of 
Frederick  Cook  from  the  order  of  the  surrogate  of  Monroe  county, 
fixing  and  assessing  the  transfer  tax  in  respect  to  the  transfers  of 
the  property  of  Frederick  Cook,  deceased.  There  are  three  sepa- 
rate objections  raised  by  said  appeal. 

We  will  first  consider  the  appeal  from  that  portion  of  the  order 
fixing  the  rate  of  the  tax  on  the  legacy  in  trust  to  Frederick  Cook 
MacDonell  at  5  per  cent,  instead  of  1,  as  claimed  by  the  appellants. 
Frederick  Cook  MacDonell  is  the  son  of  Fredericka  Cook  Mac- 
Donell, who  is  an  adopted  daughter  of  Frederick  Cook,  the  decedent. 
In  the  list  of  exemptions  set  forth  in  the  transfer  tax  act  a  grand- 
child in  terms  is  not  mentioned,  and  the  only  words  of  the  statute 
under  which  Frederick  Cook  MacDonell  can  claim  to  come  in  the 
1  per  cent,  class  would  be  either  as  an  adopted  child  or  as  a  lineal 
descendant.  Under  the  first  suggestion  there  is  no  ground  to  stand 
on.  His  mother  was  the  adopted  child  of  Frederick  Cook,  but  that 
does  not  make  him  an  adopted  child  of  Frederick  Cook.  An  exemp- 
tion to  an  adopted  daughter  does  not  inure  to  her  issue.  Matter  of 
Fisch,  34  Misc.  Rep.  146,  69  N.  Y.  Supp.  493.  So  we  must  deter- 
mine what  is  the  meaning  of  the  words  "lineal  descendant"  under 
the  transfer  tax  act.  The  Century  Dictionary  defines  the  words 
"lineal  descendant"  to  mean  "descended  from  father  to  son  through 
successive  generations,"  and  "descendant"  as  "an  individual  pro- 
ceeding from  an  ancestor  in  any  degree;  issue,  offspring,  near  or 
remote."  'Xineal"  is  defined  as  "proceeding  in  a  direct  or  unbroken 
line;  unbroken  in  course;  distinguished  from  collateral;  as  lineal 
descent;  lineal  succession."  It  is  also  defined  as  "pertaining  or  re- 
lating to  direct  descent,  hereditary  in  quality  or  character,  having  an 
ancestral  basis  or  right."  "Lineage"  is  defined  as  "line  of  descent 
from  an  ancestor ;  hence,  family,  race,  stock."  Worcester  defines 
"descendant"  as  "the  offspring  of  an  ancestor;  progeny."  "De- 
scent," as  "proceeding  from  an  original  or  progenitor,  extraction." 
Also  as  "offspring,  issue,  descendants;"  and  "descent"  in  law 
as  "transmission  of  estates  of  inheritance."  "Lineal"  as  in  a  direct 
line  from  an  ancestor,  pertaining  to  a  direct  line  of  descent,  heredi- 
tary. Now,  adoption  does  not  make  the  person  adopted  one  of  the 
blood  or  of  the  issue  of  the  ancestor  or  decedent,  but  makes  the 
adopted  person  capable  of  inheriting  the  same  as  one  of  the  blood 
or  issue.  It  does  not  make  the  adopted  one  the  progeny  of  or  of 
ihe  lineage  of  the  foster  parent;  and  if  the  adopted  one  is  not  of 
the  lineage,  then  he  or  she  is  not  in  a  direct  line  from  the  ancestor, 
and.  accordingly,  not  a  lineal  descendant.  The  blood  relatives  of 
a  person  are  either  lineal  or  collateral.    Lineal  ascendants  would  be 
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the  father,  grandparents,  great-grandparents,  etc.,  of  the  decedent, 
and  in  the  descending  line  would  be  his  children,  grandchildren, 
and  so  on,  of  the  blood.  Collaterals  would  be  the  uncles  and  aunts, 
great-uncles  and  aunts,  and  so  on,  of  the  ascending  line;  brothers 
and  listers,  nephews  and  nieces,  great-nephews  and  nieces,  etc.,  col- 
laterals of  the  descending  line. 

Now,  in  neither  of  these  classes  comes  an  adopted  child.  An 
adopted  child  is  by  law  made  a  descendant  for  the  purpose  of  tak- 
ing the  property  of  the  foster  parent  the  same  as  one  of  the  blood; 
and,  in  that  regard,  the  statutes  of  descent  and  distribution  are 
modified  for  the  purposes  of  descent  and  distribution  of  the  prop- 
erty of  a  decedent,  but  it  does  not  make  this  new  adopted  descend- 
ant either  a  lineal  descendant  or  a  collateral  descendant.  He  is  to 
be  termed,  if  a  designation  is  g^ven  to  his  class,  as  an  "adopted  de- 
scendant"; "descendant"  in  this  case  being  used  to  represent  a 
person  to  whom  property  descends  as  heir  at  law  or  next  of  kin, 
whether  by  blood  or  by  adoption,  or,  in  other  words,  "a  person  to 
whom  an  estate  of  inheritance  is  transmitted."  The  heirs  at  law 
and  next  of  kin  of  said  adopted  descendant  become  descendants  of  the 
same  class  as  their  parent,  to  wit,  an  adopted  descendant,  for  tlie 
purposes  of  inheritance,  but  by  being  so  made  capable  of  inheriting 
they  are  not  made  either  lineal  descendants  or  collateral  descend- 
ants. They  continue  to  be  adopted  descendants.  The  cases  holding 
adopted  grandchildren  as  descendants  relate  to  the  relationship  of 
the  children  of  those  who  have  been  adopted,  simply  for  the  pur- 
poses of  determining  their  rights  to  the  inheritance,  and  as  descend- 
ants to  whom  property  descends,  and  not  as  either  issue  or  as  lineal 
descendants.  "The  word  'descendant'  or  'descendants'  has  never, 
either  in  legal  phraseology,  or  in  common  parlance,  been  used  as  a 
generic  term  to  designate  all  such  persons  as  do  or  may  take  land 
by  descent  'Descendant*  has  been  and  is  always  used  in  an  active 
sense,  as  describing  a  person  moving,  descending,  or  proceeding 
from  another  person,  and  never  in  a  passive  sense,  as  meaning  tlie 
recipient  of  something  which  descends,  or  comes  to  him  by  descent 
'Descendee'  might  perhaps,  properly  designate  such  a  recipient" 
Van  Beuren  v.  Dash,  30  N.  Y.  393,  413. 

In  Mitchell  v.  Thorne,  134  N.  Y.  636,  540,  32  N.  E.  10,  12,  30 
Am.  St  Rep.  699,  Chief  Justice  Follett  in  the  opinion  states: 

"The  word  'ancestor'  is  an  ambiguous  one,  broad  enough  to  include,  bat  not 
necessarily  including  parents,  grandparents,  and  all  persons  in  the  aacendln? 
line,  as  far  as  relationship  can  be  traced.  'Descendant'  la  an  autonym  of  *an* 
cestor/  but  is  not  a  synonym  of  *helr.'" 

"The  term  'descendants,'  used  in  speaking  of  the  descendants  of 
a  deceased  person,  means  "issue.'  "  Prettyman  v.  Conaway  (Del. 
Super.)  32  Atl.  16. 

Armstrong  v.  Moran,  1  Bradf.  Sur.  314-317,  makes  a  clear  dis- 
tinction between  lineal  descendant  and  persons  upon  whom  pn^rt>- 
might  descend,  and  that  the  words  "lineal  descendant"  are  not 
equivalent  to  the  term  "relation." 


Digitized  by 


Google 


Sur.  Ct.)  IN  RE  cook's  estate.  631 

In  Matter  of  Moore,  90  Hun,  162,  36  N.  Y.  Supp.  782,  it  was 
held  that  the  children  of  an  adopted  daughter  of  decedent  were  not 
entitled  to  any  exemption,  since  they  were  not  of  the  blood  of  the 
decedent,  nor  were  they  in  any  sense  her  lineal  descendants.  Jus- 
tice Ward,  in  the  opinion  handed  down  in  that  case,  at  page  167 
of  90  Hun,  page  785  of  35  N.  Y.  Supp.,  says : 

"It  cannot  be  claimed  that  they  (the  children  of  a  child  who  had  been 
adopted  by  the  decedent)  are  in  any  sense  lineal  descendants,  for  those 
descendants  come  in  a  .direct  line  from  and  are  of  the  blood  of  the  decedent" 

It  further  appears  that  the  original  inheritance  tax  law  (Laws 
1885,  p.  820,  c.  483)  did  not  provide  an  exemption  for  adopted  children, 
and  at  that  time  adopted  children  did  not  possess  the  right  of  inheri- 
tance from  their  foster  parent.  The  Legislature  of  1887,  by  chapter 
703  (Laws  1887,  p.  909),  gave  adopted  children  the  right  to  inherit, 
and  the  same  Legislature,  by  chapter  713  (page  921),  amended  the 
tax  law,  so  as  to  expressly  include  adopted  children  in  the  exempt 
classes.  Hence,  it  must  be  that  the  Legislature  deemed  it  necessary 
to  make  such  amendment,  so  as  to  bring  an  adopted  child  into  the 
exempt  classes,  and  that  the  fact  of  being  adopted  was  not  sufficient 
to  exempt  them  without  special  provision  made  therefor  in  the  tax 
law.  It  has  been  held  that  where  a  will  is  made  giving  property  to 
the  issue  that  adopted  children  cannot  take.  New  York  Life  Ins.  Co. 
V.  Viele,  161  N.  Y.  11,  20,  65  N.  E.  311,  76  Am.  St.  Rep.  238. 

I  am  of  the  opinion  that  Frederick  Cook  MacDonell  is  not  a  lineal 
descendant  of  Frederick  Cook,  deceased,  and,  accordingly,  that  the 
appraiser  was  correct  in  fixing  the  rate  of  taxation  upon  the  legacy 
given  to  him  under  the  will  of  said  deceased  at  6  per  cent.,  and  that 
the  order  entered  thereupon  in  this  court  should  be  affirmed. 

Second.  As  to  the  claim  made  that  Mrs.  Barbara  Cook  takes  the 
residuary  estate  as  widow  by  virtue  of  her  purchase  of  the  same  from 
the  residuary  legatees,  in  bringing  about  a  settlement  of  the  contro- 
versy between  herself  and  said  residuary  legatees  relative  to  the  pro- 
bate of  the  will  of  said  decedent,  it  appears  that  after  the  will  of  Fred- 
erick Cook,  deceased,  was  offered  for  probate  Mrs.  Cook,  the  widow, 
and  Fredericka  Cook  MacDonell,  the  adopted  daughter  of  said  dece- 
dent, filed  objections  to  the  probate  of  the  will  on  the  ground  of  in- 
competency on  the  part  of  the  said  decedent,  the  testator  named  in 
said  will ;  and,  after  joinder  of  issue  in  said  proceeding,  Mrs.  Cook 
entered  into  negotiations  with  the  residuary  legatees,  whereby,  for 
the  sum  of  $97,000  to  them  paid,  and  a  further  agreement  that  they 
were  to  be  paid  their  general  legacies  named  in  said  will,  and  her 
agreement  to  permit  said  will  to  go  to  probate,  the  said  residuary 
legatees  assigned  and  transferred  their  said  residuary  interest  in  the 
estate  to  said  widow.  On  this  state  of  facts  the  said  widow  claims 
that  the  rate  of  taxation  of  the  residuary  estate  which  she  receives 
from  the  estate  of  Frederick  Cook,  deceased,  in  excess  of  $97,000 
should  be  taxed  at  1  per  cent,  instead  of  5  per  cent.  The  appraiser 
held  the  contrary,  and  the  tax  was  accordingly  fixed  by  the  order  en- 
tered herein  at  5  per  cent. 
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It  appears  to  the  court  that  this  transfer  was  simply  a  sale  and  as- 
signment of  the  interest  of  the  residuary  legatees  to  Mrs.  Cook,  and 
that  the  negotiations  carried  on  between  her  and  said  residuary  lega- 
tees resulted  in  a  matter  of  bargain  and  sale,  in  which  each  one  specu- 
lated as  to  what  was  for  his  own  best  interest.  The  fact  that  she  was 
attempting  to  break  the  will,  and  that  they  were  fearful  that  she 
possibly  might  do  so,  induced  them  to  enter  into  this  agreement  of  a 
sale  of  their  residuary  interests ;  but  this  action  does  not  in  fact  or  in 
law  invalidate  the  will,  and  the  property  received  by  her  is  received 
by  passing  under  the  will  to  the  residuary  legatees,  and  by  assignment 
from  the  residuary  legatees  over  to  her.  The  passing  of  the  property 
under  the  will  relates  back  to  the  time  of  testator's  death,  and  to  the 
persons  who  were  entitled  to  take  it  at  the  time  of  his  death,  so  far 
as  the  law  of  vesting  and  passing  of  property  upon  the  death  of  a  de- 
cedent is  applicable  to  the  case  at  bar.  To  be  sure,  had  the  will  been 
denied  probate,  the  widow  would  have  taken  one-third  of  the  resid- 
uary estate,  and  then  her  tax  would  have  been  1  per  cent.,  and  Mrs. 
MacDonell  would  have  taken  the  other  two-thirds,  and,  being  an 
adopted  daughter,  the  tax  on  her  two-thirds  would  have  been  1  per 
cent. ;  but  what  would  have  been  the  result. had  the  will  been  set  aside 
is  notwhatdidtakeplace.  The  will  was  admitted  to  probate;  and,  by 
virtue  thereof,  the  residuary  legatees  took  under  the  will,  and  their 
interest  as  such  legatees  passed  to  Mrs.  Cook,  not  as  widow,  but  as 
purchaser  of  the  vested  interests  of  the  said  residuary  legatees. 

Matter  of  Wolfe,  89  App.  Div.  349,  85  N.  Y.  Supp.  949,  affirmed  179 
N.  Y.  599,  72  N.  E.  1152,  does  not  apply  to  this  case.  That  was 
a  case  where  the  general  legatees  refused  to  accept  the  legacies  given 
to  them  and  renounced  the  same,  and,  accordingly,  the  legacies  to 
them  fell  into  the  residuary  estate,  and,  under  the  terms  of  the  will, 
were  distributed  as  residuary  to  the  residuary  legatees,  and  then 
rightly  it  was  held  that  that  portion,  having  become  a  part  of  the 
residuary  estate,  was  taxable  as  residuary  to  the  parties  taking  the 
same  according  to  their  relationship  to  the  decedent.  In  that  case  no 
valuable  consideration  was  given  for  the  renouncement  and  no  as- 
signment was  made  of  their  legacy.  Here  we  are  confronted  with 
an  absolute  bargain  and  sale  for  value  of  a  number  of  residuary  leg- 
acies, not  the  renouncement  without  consideration  of  a  general  leg?- 
acy. 

I  am  accordingly  of  the  opinion  that  the  property  which  passes  to 
Barbara  Cook,  the  widow  of  Frederick  Cook,  through  the  transfers 
to  her  of  the  interest  of  the  residuary  legatees  under  the  last  will  and 
testament  of  Frederick  Cook,  deceased,  should  be  taxed  at  6  per  cent., 
and  that  the  order  heretofore  entered  herein  relative  to  that  question 
should  be  affirmed. 

Third.  The  appellants  also  appeal  from  that  portion  of  the  order 
fixing  the  tax  on  said  estate;  on  the  ground  that  certain  stocks  should 
be  reduced  by  10  per  cent,  from  the  value  fixed  by  the  appraiser,  for 
the  reason  that  the  stocks  included  in  said  appeal  are  local  stocks, 
and  not  listed  on  any  stock  market  other  than  the  Rochester  Stock 
Exchange,  and  that  the  valuation  placed  upon  said  stocks  and  based 
upon  the  quotations  of  said  market  at  or  about  the  time  of  the  death 
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of  Frederick  Cook  should  be  reduced  10  per  cent,  to  reach  their  fair 
market  value ;  and  we  are  referred  to  the  Curtice  Case,  decided  by 
the  Appellate  Division,  Fourth  Department  (111  App.  Div.  230,  97 
N.  Y.  Supp.  444),  and  just  recently  affirmed  by  the  Court  of  Appeals, 
as  an  authority  for  such  reduction. 

The  stocks  referred  to  are  the  American  Fruit  preferred,  Case 
Manufacturing  Company,  Ohmer  Car  Register  preferred,  Rochester 
Telephone,  New  York  &  Kentucky  common.  New  York  &  Kentucky 
preferred,  Pneumatic  Signal,  Stromberg-Carlson  common,  Strom- 
berg-Carlson  preferred,  General  Railway  Signal  Company  preferred, 
and  General  Railway  Signal  Company  common.  The  appraiser  fixed 
these  stocks  substantially  as  fixed  by  the  witness  who  was  called  by 
the  executors,  and  who  had  been  one  of  the  appraisers  who  inven- 
toried the  property  of  the  estate  of  Frederick  Cook  upon  the  statutory 
inventory  taken  by  the  executors  with  the  aid  of  the  appraisers  ap- 
.  pointed  by  the  surrogate  for  that  purpose ;  and  it  appears  that  he 
fixed  those  values  at  the  market  value  of  the  respective  stocks  on  the 
Rochester  Stock  Exchange,  on  or  about  the  date  of  the  death  of 
Frederick  Cook,  deceased,  except  in  one  or  two  instances  where, 
there  being  no  quotation  on  the  Rochester  market,  he  gave  his  own 
opinion  or  sought  information  from  interested  parties  who  were 
conversant  with  the  affairs  of  such  corporation,  and  from  such  infor- 
mation fixed  the  value  as  to  such  stock.  He  also  testified  that,  if 
these  stocks  were  offered  for  immediate  sale,  the  price  would  drop 
from  10  to  60  points,  but  he  further  testified :  "It  would  take  at  least 
a  month  or  six  weeks  to  close  out  these  stocks  at  the  prices  I  have 
quoted  in  the  inventory."  There  was  no  necessity  for  the  disposal  of 
those  stocks  by  the  executors  in  a  month  or  six  weeks.  In  fact,  the 
executors  could  not  dispose  of  them  until  after  the  probate  of  the 
will,  and  even  then  they  would  not  be  required,  and  in  fact  it  would 
be  contrary  to  good  business  judgment  to  throw  a  large  amount  of 
stock  on  the  market  at  once,  unless  there  was  special  reason  for  so 
doing. 

In  the  Curtice  Case  over  a  third  of  the  capital  stock  of  the  corpora- 
tion in  question  was  owned  by  the  testator,  and  in  the  neighborhood 
of  another  third  by  his  brother,  and  accordingly  it  was  spoken  of  as 
a  "private  corporation"  by  Justice  Hiscock  in  his  opinion,  delivered 
with  the  decision  of  the  Appellate  Division,  and  for  the  reasons  above 
stated  the  stock  in  the  Curtice  Company  was  not  necessarily  worth 
the  quotations  of  the  stock  market,  and  from  those  facts  the  Appel- 
late Division  reduced  the  valuation  of  the  stock  as  appraised  on  the 
Rochester  stock  market  valuation.  It  does  not  seem  to  me  that  the 
Curtice  Case  applies  to  the  Cook  Case.  All  of  the  above  stocks  own- 
ed by  the  Cook  estate,  although  local  stocks,  are  not  stocks  that  could 
be  classed  as  stocks  of  private  corporations,  or  as  corporations 
largely  owned  by  one  family.  There  is  no  evidence  that  Mr.  Cook's 
holding  was  a  large  percentage  of  the  total  capitalization  of  said 
companies.  Several  of  the  stocks  are  stocks  of  large  corporations 
engaged  in  important  enterprises  and  apparently  doing  a  prosperous 
business,  and  the  rest  of  the  companies  that  do  not  come  under  that 
head  are  small  companies,  as  to  which  there  is  no  evidence  that  Mr. 
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Cook's  interest  therein  was  so  large  as  to  affect  the  market  values 
of  the  stocks. 

I  accordingly  hold  that  the  stocks  in  question  do  not  come  under 
the  conditions  which  obtained  in  the  Curtice  Case,  and  that  the  value 
of  said  stocks  as  fixed'by  the  appraiser,  and  subsequently  fixed  by  the 
order  entered  herein,  is  correct,  and  that  portion  of  the  order  fixing 
the  tax  thereon  should  be  affirmed. 

In  conclusion,  I  find  that  the  order  fixing  the  tax  herein,  appealed 
from,  should  be  affirmed.    Let  an  order  be  entered  accordingly. 

Order  aflSrmeA 


(50  Misc.  Rep.  483.) 

In  re  WARD'S  ESTATE. 

(Surrogate's  Court,  Kings  County.    May,   1906.) 

ADiawTSTBATOBS— Revocation  op  Appointment. 

Where  an  adralulstratriz  had  claimed  to  be  the  widow  of  the  Intestate, 
but  her  marriage  to  him  was  void  because  she  had  a  husband  Hying,  and 
Intestate,  on  discovering  that  fact,  left  her,  and  married  another  woman, 
the  letters  of  administration  will  be  revoked  on  the  petition  of  the  latter 
woman.  ^ 

In  the  matter  of  the  estate  of  Charles  H.  Ward,  deceased.  Motion 
CO  revoke  letters  of  administration  granted. 

Howard  O.  Patterson,  for  petitioner. 
Martin  Byrnes,  for  respondent. 

CHURCH,  S.  In  the  application  to  revoke  letters  of  administration 
given  to  Jane  Ward,  who  claimed  to  be  the  widow  of  the  deceased, 
it  appears  that  she  was  married  a  number  of  years  ago  to  one  Kings- 
bury, who  subsequently  became  insane,  and  afterwards,  in  1902,  she 
intermarried  with  the  deceased,  notwithstanding  that  the  said  Kings- 
bury was  still  living.  Under  these  circumstances,  her  marriage  to 
the  deceased  was  an  absolute  nullity;  and,  upon  the  deceased  being 
informed  of  this  fact,  he  refused  to  live  any  longer  with  her  and  sub- 
sequently married  the  petitioner  herein.  Despite  these  facts,  the  said 
Jane  Ward  applied  for  letters  of  administration,  concealing  such  facts 
from  the  court. 

In  opposition  to  this  proceeding,  she  attempts  to  assert  that,  at  the 
time  she  was  married  to  the  deceased,  she  believed  her  previous  hus- 
band (Kingsbury)  to  be  dead.  Her  affidavit  on  this  matter,  however, 
merely  states  conclusions,  and  does  not  show  that  she  ever  made  any 
honest  attempt  to  ascertain  whether  he  was  dead  or  alive.  She  was 
living  with  him  in  Brooklyn  and,  when  he  became  insane,  he  was  in- 
carcerated in  the  Flatbush  asylum,  but  it  is  claimed  he  was  afterward 
removed  to  Kings  Park.  It  is  not  shown  that  she  ever  inquired  from 
time  to  time  as  to  his  condition  at  the  Flatbush  asylum,  nor  is  there 
any  suggestion  that  she  ever  inquired  as  to  whether  he  was  living  or 
dead.  It  appears  rather,  to  the  contrary,  that  upon  his  incarceration 
in  such  asylum  she  paid  no  further  attention  to  the  fact  that  he  was  her 
husband,  but  contracted  her  marriage  with  the  deceased  without  any 
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attempt  to  ascertain  if  she  had  any  legal  right  to  do  so.  While  this 
conduct  was  reprehensible,  yet,  when  the  fact  that  her  first  husband 
was  living  had  become  definitely  established,  and  the  deceased  had  re- 
pudiated his  marriage  with  her,  her  action  in  obtaining  letters  of  ad- 
ministration by  concealing  such  facts  was  a  deliberate  fraud  upon  the 
court,  and  upon  the  rights  of  the  next  of  kin  of  the  deceased.  The 
application  to  revoke  her  letters  is  granted,  with  $50  costs,  payable  by 
the  administratrix  personally. 
Application  granted,  with  $50  costs. 


<50  Misc.  Rep.  495.) 

In  re  O'HARA'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    May,  1006.) 

BXEGUTOBS  AND  ADKIRISTBATOBS— DISALLOWANCE  OF  CLAIM— RSMAND  TO  REF- 
EBEE. 

An  administrator  in  his  account  charged  for  legal  serrices.  The  attor- 
ney who  had  rendered  them  was  notified  of  the  necessity  of  proof  as  to 
8Qch  services  and  their  value.  The  administrator  attempted  to  conceal 
assets,  and  made  false  and  fraudulent  charges  against  the  estate  In 
respect  to  various  other  matters.  Held,  that  the  matter  would  not  be 
sent  back  to  the  referee  after  his  allowing  such  a  charge  to  enable  the 
administrator  to  produce  proof  as  to  such  services. 

In  the  matter  of  the  estate  of  Kate  O'Hara,  deceased.  Objections 
to  the  report  of  James  J.  Farren,  referee.    Report  confirmed. 

William  J.  Walsh,  for  administrator. 

Oliver  W.  Beals,  for  contestant. 

Charles  I.  Taylor,  for  Michael  O'Hara. 

Edward  W.  Breuen,  for  William  C.  Hartman  and  Halbert  Payne. 

THOMAS,  S.  The  referee  properly  determined  that  the  items  in  the 
account  for  moneys  paid  by  the  administrator  for  legal  services  rendered 
to  him  in  the  course  of  administration,  having  been  duly  objected  to,  the 
burden  rested  upon  the  accountant  to  establish  affirmatively,  by  com- 
mon-law evidence,  the  necessity  for  such  services  and  their  value,  and 
that,  in  the  absence  of  such  evidence,  they  must  be  disallowed.  Matter 
of  Hosford,  27  App.  Div.  427,  433,  50  N.  Y.  Supp.  650 ;  Matter  of 
Peck,  79  App.  Div. '296,  80  N.  Y.  Supp.  76;  affirmed,  177  N.  Y. 
538,  69  N.  E.  1129 ;  Journault  v.  Ferris,  2  Dem.  Sur.  320,  325 ;  Matter 
of  Riley,  4  Dem.  Sur.  333.  The  attorney,  who  is  alleged  to  have  re- 
ceived $1,200  for  legal  services  in  the  settlement  of  an  estate  con- 
sisting of  moneys  on  deposit  in  three  savings  banks,  and  amounting 
in  gross,  according  to  the  account  prepared  and  filed  by  him,  to  less 
than  $4,000,  acted  for  the  administrator  on  the  accounting,  was  noti- 
fied at  tiie  first  hearing  that  the  contention  was  made  that  he  must 
make  this  proof,  and  before  the  end  of  the  reference  obtained  at 
least  one  adjournment  to  enable  him  to  do  so,  but  entirely  omitted  to 
offer  any  evidence  upon  the  subject.  In  the  absence  of  any  aver- 
ment or  proof  that  any  real  litigation  of  any  kind  was  had,  the  bill  is 
so  large  as  to  excite  suspicion,  and  the  administrator  should  have  been 
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diligent  to  disclose  any  facts  which  tended  to  support  it.  If  it  was- 
paid,  as  alleged,  such  payment  was  not  consistent  with  the  other  acts 
of  the  administrator,  established  by  the  evidence  and  found  by  the 
referee.  For  example,  his  charge  for  masses  for  the*  burial  of  his- 
Catholic  sister,  when  no  mass  was  said  and  no  priest  employed;  his 
charge  for  a  monument,  neither  paid  for  nor  erected;  his  claim  for 
allowance  oi  $125  on  a  voucher  for  that  sum  for  a  just  debt  for 
board,  fraudulently  obtained  on  the  payment  of  only  $26;  his  omis- 
sion from  his  account  of  $250  cash,  and  the  valuable  jewelry  and 
clothing  of  his  sister,  shown  to  have  been  received  by  him.  Under 
such  circumstances  the  application  now  made  that  the  matter  should 
be  remitted  to  the  referee  to  take  proof  as  to  the  services  of  the  at- 
torney is  addressed  to  my  discretion  and  must  be  denied.  The  ex- 
ceptions to  the  referee's  report  are  overruled  and  the  report  is  con- 
firmed. The  objectants  will  be  awarded  costs  against  the  adminis- 
trator, payable  out  of  the  share  of  the  administrator,  as  an  individual,, 
in  the  estate.  No  costs  or  commissions  will  be  allowed  the  adminis- 
trator.  Tax  costs  and  settle  decree  on  notice. 
Referee's  report  confirmed. 


(50  Misc.  Rep.  671.) 

In  re  ROYCrS  WILIi. 

(Surrogate's  Court,  Kings  County.    May,   1906.) 

Tbusts— Testamentaby  Tbust— Validity. 

A  will  providing  that  the  residue  of  the  estate,  both  real  and  personal^ 
should  go  to  the  executrix,  in  trust  for  the  husband  of  the  testatrix,, 
constitutes  a  valid  trust 

[Ed.  Note. — For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  §§  34-37.1 

In  the  matter  of  the  probate  of  the  will  of  Jennie  A.  Royce,  de- 
ceased.  Application  by  the  special  guardian  for  a  construction  of  the 
will. 

Thornton  &  Earle,  for  executrix. 
Joseph  M.  Cogan,  special  guardian. 

CHURCH,  S.  Application  is  made  by  the  special  guardian  for  a 
construction  of  the  provision  of  the  will  in  question.  By  the  fourth 
provision  of  the  will  the  residue  of  the  estate,  both  real  and  personal^ 
is  given  to  the  executrix,  in  trust  for  the  husband  of  the  testatrix,. 
Henry  A.  Royce.  As  such  provision  relates  to  personalty,  it  is  proper 
that  I  should  construe  the  same.  The  said  husband,  Henry  A.  Royce,. 
contends  that  the  above  provision  is  ineffectual  as  a  trust,  and  there- 
fore that  he  becomes  the  absolute  beneficiary  of  the  residuum  of  the 
estate.  While  the  language  is  somewhat  informal,  yet  there  can  be 
readily  spelled  out  from  the  same  the  elements  necessary  to  constitute 
a  valid  trust;  and  hence  the  executrix  should  hold  the  residuum  of 
the  estate  as  trustee  for  the  benefit  of  the  cestui  que  trust,  Henry  A* 
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Eoyce,  during  his  lifetime.  Upon  his  death,  the  corpus  of  the  estate 
Avill  then  be  distributed  in  accordance  with  the  provisions  of  the 
statute. 

Decreed  accordingly. 


fr.0  Misc.  Rep.  485.) 

In  re  CAMPBELL'S  ESTATE. 

(Surrogate's  Court,  Madison  Comity.    May,  1006.) 

Taxation— Transfxb  Tax— Cobbection  of  Decbeb. 

Where,  in  assessing  a  transfer  tax,  a  debt  of  the  decedent  was  not 
considered,  the  surrogate  may  amend  his  decree  and  order  the  excess  re- 
fnnded  to  the  estate. 

In  the  matter  of  the  estate  of  Theodora  H.  Campbell.  Decree 
rendered  refunding  portion  of  inheritance  tax  assessed. 

S.  L.  Hinds,  in  pro.  per. 

John  A.  Johnson,  for  State  Comptroller. 

KILEY,  S.  The  above-entitled  matter  comes  before  the  court  up- 
on a  petition  made  by  the  executor  of  the  last  will  and  testament  of 
the  above-named  deceased,  in  which  he  charges  that  the  transfer  tax, 
assessed  against  said  estate  on  the  30th  day  of  December,  1906,  of 
■$344.67,  was  erroneous  and  excessive,  in  that  there  should  be  deduct- 
ed from  said  total  tax  6  per  cent,  upon  a  promissory  note  of  $337.08, 
held  by  one  Henry  P.  Palmer  against  said  estate,  and  a  legal  obliga- 
tion against  said  estate.  Upon  the  return  of  the  citation  or  order  to 
show  cause,  the  Comptroller  of  the  state  of  New  York,  through  his 
attorney,  John  A.  Johnson,  objected  to  the  jurisdiction  of  the  surro- 
gate to  make  the  order  asked  for,  viz.,  that  said  error  be  corrected, 
and  that  a  new  appraisal  be  ordered  if  necessary. 

The  petition  was  made  under  subdivision  6  of  section  2481  of  the 
Code  of  Civil  Procedure.  It  appears  from  the  hearing  had  before 
the  surrogate  that  the  note  in  question  was  in  existence  at  the  time  of 
the  appraisal,  and  was  omitted  and  overlooked  upon  said  hearing,  and 
it  is  not  denied  that  it  is  a  proper  item  to  be  allowed  in  reducing  the 
amount  of  the  estate  subject  to  the  collateral  inheritance  tax.  It  ap- 
pears that  the  executor  had  heard  about  the  note  and  had  written 
inquiring  about  it,  but,  I  infer,  did  not  have  it  in  his  possession,  and  as 
he  says: 

"He  supposed  he  had  included  all  the  obligations  of  the  estate,  but  that 
this  one  was  omitted." 

It  will  be  seen  that  there  is  not  any  legal  error  involved  in  the 
determination  of  the  surrogate  fixing  this  tax;  that  the  note  which 
has  come  to  light  and  to  the  possession  of  the  executor,  since  the 
appraisal  is  simply  new  evidence  of  the  obligation  which  should  be 
allowed  him  in  the  appraisal  of  the  tax,  a  matter  of  mathematical 
calculation  which  requires  no  reappraisal  or  hearing,  as  the  facts  were 
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admitted  by  the  Comptroller  upon  the  hearin|^  had  before  the  sur- 
rogate upon  this  obligation ;  he  not  having  demed  them.  I  am  there- 
fore of  the  opinion,  and  do  so  hold,  that  the  power  is  lodged  in  the 
surrogate  by  subdivision  6,  §  2481,  of  the  Code  of  Civil  Procedure,  to 
grant  the  relief  asked  for  upon  this  application,  or  such  relief  as  will 
be  just  between  the  parties  to  the  proceeding.  Morgan  v.  Cowie,  49 
App.  Div.  612,  63  N.  Y.  Supp.  608;  Matter  of  Cameron,  97  App. 
Div.  436,  89  N.  Y.  Supp.  977;  Matter  of  Henderson,  167  N.  Y. 
423,  62  N.  E.  183. 

Section  226  of  the  transfer  tax  law  (Laws  1896,  p.  871,  c.  908), 
as  amended  by  the  Laws  of  1906,  contemplates  modification  of  de- 
crees made  under  that  act,  and  I  hold  that  the  Comptroller  of  the 
state  of  New  York,  as  provided  by  section  225  of  the  transfer  tax 
law,  should  pay  to  the  administrator  of  the  estate  of  Theodora  H. 
Campbell  the  tax  erroneously  paid  by  him  on  $337.08,  the  amount 
of  said  note.  All  of  said  estate  having  been  assessed  at  5  per  cent^ 
the  exact  amount  of  said  tax  to  be  refunded  to  him  is  $16.85,  and 
an  order  may  be  drawn  accordingly. 

Decreed  accordingly. 


(50  Misc.  R^.  497.) 

BURGER,  Commissioner,  t.  FARRELL. 

(Dutchess  CJounty  Court    May,  1906.) 

Taxation— Assessment— Poll  Tax. 

Tax  Law,  Laws  1896,  p.  810,  c.  908,  fi  85,  provides  that  the  assessment 
roll  shall  be  completed  before  the  Ist  day  of  Augrust.  The  name  of  a 
resident  of  a  town  was  added  to  the  assessment  roll  on  the  14th  of 
December,  without  notice  to  him.  Held,  that  he  was  not  liable  to  the 
penalty  prescribed  for  nonpayment  of  a  poll  tax  under  Highway  Law, 
Laws  1890,  p.  1188,  c.  568,  S  53. 
[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent.  Dig.  Taxation,  (  769.) 

Appeal  from  Justice  Court. 

Action  by  Virgil  A.  Burger,  commissioner,  against  John  Parrell. 
Judgment  for  defendant  before  a  justice,  and  plaintiff  appeals.  Af- 
firmed. 

Harry  Arnold,  for  appellant. 
Harry  C.  Barker,  for  respondent 

PHILLIPS,  J.  This  action  is  brought  to  recover  the  penalty  pre- 
scribed by  law  for  the  failure  to  pay  a  poll  tax  assessed  against  the 
defendant  in  the  town  of  Hyde  Park.  The  action  was  tried  in  justice's 
court  and  resulted  in  a  judgment  for  the  defendant,  from  which  judg- 
ment the  plaintiff  has  appealed. 

Section  53  of  the  Highway  Law,  Laws  1890,  p.  1188,  c.  668,  pro- 
vides that  in  towns  which  have  adopted  the  "money  system"  for  work- 
ing their  highways  the  assessors  are  required  to  place  upon  the  as- 
sessment roll  the  names  of  all  persons  liable  to  poll  tax  (who  are  not 
residents  of  a  village  within  such  town),  and  the  board  of  super- 
visors are  directed  to  levy  a  tax  of  $1  on  each  ^)erson  liable  to  poll 
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tax  as  thus  indicated.  Section  35  of  the  Tax  Law,  Laws  1896,  p.  810, 
c.  908,  provides  that  the  assessors  shall  complete  the  assessment  roll 
on  or  before  the  1st  day  of  August,  and  shall  forthwith  cause  notice 
that  they  have  completed  such  assessment  roll  to  be  given,  that  a 
copy  thereof  has  been  left  with  one  of  their  number  at  a  specified 
place  where  it  may  be  seen  and  examined  until  the  third  Tuesday  of 
August,  and  that  they  will  meet  on  that  day  to  review  their  assess- 
ment. They  cannot  extend  the  time  for  the  performance  of  this  duty. 
They  are  required  by  law  to  complete  the  assessment  roll  and  give 
notice  thereof  on  or  before  the  1st  day  of  August.  If  they  after- 
ward undertake  to  add  names  to  the  roll,  their  acts  are  simply  void. 
It  would  be  quite  intolerable  if,  after  having  given  public  notice 
that  the  roll  was  complete,  they  could  keep  on  from  time  to  time 
adding  names  to  the  roll.  There  must  be  a  period  when,  for  obvious 
reasons  of  policy,  the  assessment  roll  in  any  given  year  must  be  re- 
garded as  complete  and  the  duties  of  the  assessors  in  that  respect  ended. 
Overing  v.  Foote,  65  N.  Y.  263 ;  Matter  of  Douglas  v.  Supervisors  of 
Westchester  County,  172  N.  Y.  309,  65  N.  E.  162. 

After  the  completion  of  the  roll  and  the  formal  notice  of  that  com- 
pletion, assessors  are  without  jurisdiction  to  change  either  the  persons 
or  property  assessecj^  People  ex  rel.  Chamberlain  v.  Forrest,  96 
N.  Y.  544.  The  name  of  the  respondent  was  added  to  the  assessment 
roll  by  the  assessors  on  the  14th  day  of  December  without  notice  to 
him ;  and  subsequently  a  poll  tax  of  $1  was  by  the  board  of  supervisors 
assessed  against  him.  As  a  general  rule,  an  illegal  assessment  cannot 
be  collaterally  attacked  and  the  party  aggrieved  must  proceed  by  cer- 
tiorari; but  this  has  no  application  where  the  assessors  act  without 
jurisdiction.    Davies  System  of  Taxn.  16 ;  Browne  Ass.  &  Taxn.  464. 

The  judgment  appealed  from  is  affirmed. 

Judgment  affirmed. 


(50  Misc.  Rep.  499.) 

HOAG  V.  SOUTH  DOVER  MARBLE  CO. 

(DatcheM  County  Court    May,  1906.) 

Stbect  Raiuioads— Fbiohtbning  Hobses— Evidence. 

In  an  action  against  street  railway  for  injuries  caused  by  the  fright- 
ening of  plaintiff's  horse  by  a  car,  evidence  held  insufficient  to  show 
negligence  of  defendant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
K  243-246.] 

Action  by  Mary  Hoag  against  the  South  Dover  Marble  Company. 
Verdict  for  plaintiff.  Motion  to  set  aside  verdict  and  for  a  new  trial 
granted. 

George  Card  and  Charles  Murschauser,  for  plaintiff. 

Frank  V.  Johnson  and  Richard  B.  Aldcorft,  for  defendant. 

PHILLIPS,  J.  In  this  case  the  evidence  most  favorable  to  the 
plaintiff  of  the  facts  from  which  the  negligence  of  the  defendant  can 
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be  reasonably  inferred,  is  the  plaintiiFs  own  testimony  that,  as  she 
was  proceeding  along  the  highway  driving  a  gentle  horse,  having 
just  safely  passed  over  the  defendant's  track  at  a  crossing,  while 
passing  a  car  of  the  defendant  which  had  been  stopped  to  allow  her  to 
pass,  then  not  in  motion,  her  horse  became  frightened  at  the  noise 
caused  by  compressed  air  escaping  from  the  car,  ran  away,  and  she 
being  thrown  from  her  wagon  sustained  injuries,  the  basis  of  this  ac- 
tion. It  appears  from  the  evidence  that  tlie  defendant  operates  a 
railroad  from  Wingdale  on  the  Harlem  Railroad  several  miles  east- 
erly to  their  quarries,  by  electric  power;  the  cars  are  iStted  with 
compressed  air  brakes ;  in  order  to  start  a  car  which  has  been  stopped 
by  the  use  of  the  air,  the  air  must  be  allowed  to  escape  from  the  cylin- 
der, causing  a  hissing  noise.  The  plaintiff  testifies  that  the  noise 
which  she  claims  frightened  her  horse  was  the  usual  noise  made  when 
the  cars  are  being  started.  The  plaintiff  had  safely  passed  in  front 
of  the  car,  had  reached  a  point  on  the  highway  opposite  the  middle 
of  the  car,  and  her  horse  had  shown  no  sign  of  fear.  This  evidence 
is  not,  in  my  opinion,  sufficient  to  impute  negligence  to  the  defendant 
and  to  support  the  verdict.  Larsen  v.  U.  S.  Mortgage  &  Trust  Co., 
104  App.  Div.  76,  93  N.  Y.  Supp.  610;  Helgers  v.  Staten  Island 
Midland  R.  Co.,  69  App.  Div.  570,  76  N.  Y.  Sppp.  34;  Fawdrey  v. 
Brooklyn  Heights  R.  R.  Co.,  64  App.  Div.  418,  72  N.  Y.  Supp.  283. 

Motion  to  set  aside  verdict  as  against  the  weight  of  evidence,  and 
for  a  new  trial,  is  granted  upon  payment  of  the  costs  of  trial  and  dis- 
bursements of  action  to  date* 

Motion  granted. 
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FAG  AN  V.  MCDONNELL  et  al. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    October  12,  1906.) 

L  Tbustb— Resultino  Tbust— Payment  ot  Pubohask  Money. 

Real  Property  Law,  Laws  1806,  p.  502,  c.  547,  (  207,  in  relation  to  con- 
veyances, provides  that  any  declaration  of  trust  may  be  proved  by  a  writ- 
ing subscribed  by  the  person  declaring  the  same,  and  section  74  (page  570) 
provides  that  no  use  or  trust  results  from  the  payment,  to  the  person  pay- 
ing the  consideration  or  In  his  favor,  unless  the  grantee  takes  the  same 
as  an  absolute  conveyance  in  his  own  name  without  the  consent  of  the 
one  paying  the  consideration,  or  purchases  the  property  in  violation  of 
some  trust  with  money  or  property  belonging  to  another.  One  D.  paid 
the  consideration  for  a  conveyance  and  caused  it  to  be  made  to  his  niece, 
who,  at  the  time,  knew  nothing  of  It,  but  subsequently  learned  of  it 
Thereafter  the  niece,  in  D/s  presence  executed  a  deed,  blank  as  to  grantees, 
and  also  executed  her  bond,  secured  by  a  mortgage  on  the  premises,  upon 
which  money  was  borrowed  and  used  by  D.  to  Improve  the  property.  The 
deed  remained  in  his  possession  until  his  death,  when  it  passed  into  the 
possession  of  his  widow.  D.  occupied  the  proi)erty  and  had  the  benefi- 
cial use  of  it  until  his  death,  10  years  after  the  conveyance  was  made, 
whereupon  his  widow  and  sole  devisee  succeeded  to  the  possession  and  use 
until  her  death  12  years  after  the  making  of  the  conveyance.  The  niece 
never  asserted  her  title  or  right  to  possession  until  after  such  events. 
Held,  that  the  niece  was  not  a  trustee  in  a  resulting  trust. 
[Ed.  Note.— For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  H  102-lOai 

2.  BsTOPPEii— Pebmittino  Impbovembnts. 

The  facts  were  not  such  as  to  estop  the  niece  from  claiming  title  to 
the  property,  no  one  having  been  misled  or  injured  by  any  act  of  hers. 

8.  EjEOrMKNT^RENTS    AND    PBOFITS— STATUTES— PBBIOD    FOB    WHIOH    PbOFITS 

ABE  Allowed. 

Code  Civ.  Proc.  §  1531,  provides  that  In  an  action  to  recover  real  prop- 
erty, plaintiff,  on  recovery,  Is  entitled  to  damages  consisting  of  the  rents 
and  profits  or  the  value  of  the  use  and  occupation  for  a  term  not  exceed- 
ing six  years.  Held,  that  the  six  year  period  is  to  be  computed  with  ref- 
erence to  the  time  of  the  commencement  of  the  action,  so  that  plaintiff  may 
recover  for  six  years  before  the  conmiencement  of  the  action  and  also 
during  Its  pendency. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  17,  Cent  Dig.  Ejectment  SS 
440-151.] 

4.  Same— Comptttation  op  Pebiod. 

Where,  In  ejectment  the  summons  was  served  on  tenants  of  the  prop- 
erty, and  was  subsequently  served  on  the  one  claiming  title,  the  tenants 
not  being  united  in  interest  with  the  latter  defendant,  the  action  was  not 
commenced  against  him  under  Code  Civ.  Proc.  fi  1531  until  the  service 
upon  him. 

[Ed.  Note.— For  cases  in  point,  see  v.ol.  17,  Cent.  Dig.  Ejectment,  H 
449-451.] 

Ol  SaMC— AlXOWANOE  FOB  EXPENSES. 

Code  Civ.  Proc.  i  1531,  provides  that  in  ejectment.  If  plaintiff  recovers, 
be  is  entitled  to  recover  as  damages  the  rents  and  profits  or  the  value  of 
the  use  and  occupation  for  a  term  not  exceeding  six  years.  Held  that,  In 
determining  the  value  of  the  use  and  occupation  by  deducting  actual  ex- 
penses incurred  from  the  gross  rental  value,  it  appearing  that  the  agent 
and  Janitor  of  the  property  In  question  performed  like  services  in  respect 
to  several  other  pieces  of  property  for  which  each  received  a  gross  sum, 
an  amount  claimed  for  agent  and  Janitor  services,  arrived  at  by  appor- 
tioning the  total  sums  among  the  several  pieces  of  property,  should  have 
been  allowed  in  the  absence  of  any  evidence  showing  the  amounts  exces- 
sive. 

100N.T.S.- 
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6.  Sajcx— Rbimbxtbsement  of  Intebest  on  Mobtoaoe. 

Where,  in  ejectment;  it  appeared  that  defendant  had  paid  interest  on  a 
mortgage  executed  on  the  property  by  plaintiff,  defendant  was  entitled  to 
be  reimbursed  the  Interest  so  paid. 

7.  Same—Intebest  on  Rents  and  Pbofits. 

Where,  In  ejectment,  it  appeared  that  plaintiff  was  entitled  to  recover, 
but  that  the  value  of  the  use  and  occupation  was  more  than  defendant  had 
actually  received  in  rents  from  the  property,  Interest  should  not  be  com- 
puted In  favor  of  plaintiff  on  quarterly  rests,  but  only  from  the  time  of 
the  commencement  of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Ejectment,  |§ 
44e-448.] 

Jenks,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  E.  Fagan  against  Charles  E.  McDonnell  and  others. 
From  a  judgment  in  favor  of  plaintiiF,  defendant  McDonnell  appeals. 
Reversed,  and  new  trial  granted,  unless  plaintiflF  agree  to  reduce  the 
recovery  to  a  specified  amount,  in  which  event  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  TENKS, 
RICH,  and  MILLER,  JJ. 

Herbert  T.  Ketcham  (James  M.  Gray,  on  the  brief),  for  appellant 
Herbert  C.  Smyth  (Charles  C.  Sanders,  on  the  brief),  for  respondent. 

MILLER,  J.  The  plaintiff  is  armed  with  the  legal  title,  and  the 
judgment  in  her  favor  in  this  ejectment  suit  must  be  affirmed,  unless 
the  equitable  title  is  in  the  defendant.  The  proof  shows  that,  on  Oc- 
tober 31,  1882,  one  Michael  Dalton  paid  $800  for  two  parcels  of  land 
including  the  one  in  question,  and  with  full  knowledge  took  a  convey- 
ance to  this  plaintiff,  his  niece,  who  subsequently  learned  of  it;  that 
the  plaintiff  on  or  about  October  25,  1883,  in  the  presence  of  said 
Dalton,  executed  a  deed  of  the  premises,  blank  as  to  grantees,  and, 
on  the  following  day,  her  bond  for  $2,000,  secured  by  a  mortgage  on 
the  premises,  upon  which  the  sum  of  $2,000  was  borrowed  and  used 
by  Dalton  to  improve  the  property ;  that  said  blank  deed  remained  un- 
changed in  Dalton's  possession  until  his  death  when  it  passed  into  the 
possession  of  his  widow  and  upon  her  death  into  that  of  the  defend- 
ant; that  Dalton  occupied  the  property  and  had  the  beneficial  use  of 
it  until  his  death  in  1892,  whereupon  his  widow,  his  sole  devisee,  suc- 
ceeded to  such  possession  and  use  until  her  death  in  1894,  when  the 
defendant  took  possession  claiming  as  her  residuary  legatee;  that 
the  plaintiff  never  asserted .  her  title  or  right  to  possession  until 
shortly  before  the  commencement  of  this  action.  While  Dalton  had 
uninterrupted  possession,  it  does  not  appear  that  he  ever  claimed  it 
under  an  equitable  title  or  in  hostility  to  the  plaintiff's  title;  neither 
his  will  nor  that  of  his  widow  specifically  refers  to  this  property. 

The  learned  counsel  for  the  appellant  invokes  the  equity  powers  of 
the  court  upon  several  distinct  grounds,  which  I  will  summarize  and 
state  what  seems  to  me  the  patent  and  conclusive  answer  to  each,  to 
wit:  First,  that  the  proof  establishes  an  agreement  of  the  plaintiff 
to  hold  the  title  as  trustee,  which  has  been  so  far  performed  as  to  take 
the  case  out  of  the  statute  of  frauds,  or,  at  least,  that  equity  will  not 
suffer  the  statute  of  frauds  to  be  used  as  an  instrument  to  perpetrate 
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a  fraud.  It  will  be  necessary  to  refer  only  to  the  fundamental  error 
involved  in  the  assumption  that  there  was  such  an  agreement,  because 
there  is  not  a  scintilla  of  evidence  to  warrant  it ;  on  the  contrary  there 
could  have  been  no  agreement  before  the  conveyance  of  which  the 
plaintiff  was  ignorant,  and  the  subsequent  conduct  of  the  parties,  upon 
which  so  much  stress  is  placed,  is  as  consistent  with  the  absence  of  an 
express  agreement  subsequent  to  the  conveyance  as  was  the  convey- 
ance itself  with  the  absence  of  any  agreement  or  even  knowledge 
on  the  plaintiff's  part  prior  thereto.  Counsel  asks  the  court  to  infer  an 
agreement  from  the  circumstances  upon  which  he  relies  to  take  it  out 
of  the  statute  of  frauds.  The  error  of  this  is  so  patent  that  it  is  unnec- 
essary to  consider  whether  the  circumstances  relied  upon  would  have 
been  sufficient,  had  the  agreement  itself  been  proved.  Second,  that 
the  blank  deed,  conceding  it  to  be  insufficient  to  pass  title  (see  Allen  v. 
Withrow,  110  U.  S.  119,  3  Sup.  Ct.  517,  28  L.  Ed.  90),  proves  the  trust, 
and  considered  solely  as  an  evidentiary  fact  satisfies  the  statute  of 
frauds ;  but  this  proposition  like  the  last  is  based  upon  a  false  premise. 
It  is  true  that  the  statute  respecting  the  creation  and  proof  of  trusts 
(now  section  207,  Real  Property  Law,  Laws  1896,  p.  592,  c.  547)  simply 
enacts  a  rule  of  evidence,  but  the  writing  relied  upon  must  be  suf- 
ficient to  prove  the  nature  and  extent  of  the  trust,  and  cannot  be  aided 
by  parol  evidence.  Cook  v.  Barr,  44  N.  Y.  156;  Hutchins  v.  Van 
Vechten,  140  N.  Y.  115,  35  N.  E.  446.  The  blank  deed  proves  nothing 
except  that  at  the  time  the  plaintiff  was  willing  to  convey  the  property. 
The  very  fact  that  Dalton  had  this  blank  deed  and  made  no  use  of  it 
is  suggestive  to  my  mind  of  a  deliberate  intent  to  leave  the  title  in  the 
plaintiff;  but  whatever  inferences  different  minds  might  draw  from 
the  circumstance,  it  utterly  fails  to  prove  that  there  was  an  express 
contract  that  the  plaintiff  should  hold  the  title  in  trust.  Third,  that 
the  plaintiff  is  estopped  from  asserting  any  title.  This  assertion  also 
is  based  upon  a  fundamental  error.  I  followed  the  ingenious  argu- 
ment of  counsel,  and  have  read  his  voluminous  brief  in  vain  to  discover 
a  single  circumstance  tending  to  show  that  any  one  has  been  misled 
or  injured  by  any  conduct  of  the  plaintiff.  Dalton  certainly  was  not 
misled  when  without  her  knowledge  he  took  title  in  her  name  pre- 
sumptively knowing  that  the  transaction  vested  the  title  in  her,  and 
that  no  trust  to  him  could  result  therefrom  (1  Rev.  St.  fist  Ed.]  p.  728, 
pt.  2,  c.  1,  tit.  2,  §  51-53,  now  section  74,  Real  Property  Law,  c.  547, 
p.  570,  Laws  1896),  he  was  not  injured  by  her  conduct  in  allowing 
him  to  have  the  beneficial  use  of  it  or  in  borrowing  money  upon  her 
bond  and  mortgage  with  which  to  improve  it  so  as  to  increase  the  value 
of  such  use;  and  while  it  is  asserted  that  he  expended  money  in  im- 
provements in  excess  of  the  sum  so  borrowed,  there  is  no  proof  of  it, 
unless  it  can  be  inferred  from  the  testimony  that  the  property  is  now 
worth  $4,500,  but  this  increase  can  easily  be  accounted  for  by  the  rise  in 
values  and  the  increase  in  the  cost  of  building  materials ;  and  even  if  he 
did  expend  his  own  money  in  improvements,  there  is  not  the  slightest 
evidence  that  he  was  induced  to  do  so  by  any  promise  or  agreement  of 
hers,  and  concededly  the  value  of  the  use  was  much  more  than  the 
entire  amount  expended ;  besides,  upon  the  record  here,  we  must  hold 
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that  he  acted  throughout  with  open  eyes,  knowing  that  the  title  was  in 
his  niece;  and  certainly  neither  the  widow  nor  the  defendant  can 
claim  to  be  injured  by  the  enjoyment  of  the  beneficial  use  of  the  prop- 
erty. If  I  have  understood  the  argument  addressed  to  us  by  the 
learned  counsel  for  the  appellant,  the  foregoing  is  a  fair  summary  of 
it.  However,  I  do  not  understand  him  dogmatically  to  assert  that  any 
one  of  the  several  positions  taken  by  him  is  invulnerable,  but,  rather, 
that  all  are  advanced  with  the  hope  that  their  combined  force  may  per- 
suade us  to  impress  a  trust  upon  the  plaintiff's  title  so  as  to  secure 
what  we  may  deem  to  be  just^  in  this  particular  case ;  and  it  is  urged 
that  inasmuch  as  equity  may  imply  a  trust  from  facts,  i,  e.,  the  acts 
and  conduct  of  the  parties  independent  of  their  verbal  arrangements,  we 
may  imply  a  trust  in  this  ca»e  without  doing  violence  either  to  the 
statute  of  frauds  or  to  the  statute  against  resulting  trusts  hereinbefore 
referred  to. 

The  statute  of  frauds  may  be  eliminated  from  the  discussion  be- 
cause, as  already  shown,  there  is  not  a  scintilla  of  evidence  to  prove 
an  express  agreement,  and,  while  I  do  not  question  the  general  state- 
ment that  a  trust  may  arise  from  facts,  my  research  has  failed  to  dis- 
close a  case,  and  certainly  none  is  cited,  in  which  a  trust  has  been  im- 
plied from  the  facts  involved  in  the  case  at  bar  since  the  abolition  of  the 
common-law  rule  by  1  Rev.  St.  (1st  Ed.)  p.  728,  pt.  2,  c.  1,  tit.  2, 
§§  61-53.  Of  course  at  common  law  an  implied  or  resulting  trust 
would  have  arisen  from  the  single  fact  of  the  payment  of  the  con- 
sideration by  Dalton,  and  this  upon  the  theory  that  the  person  paying 
the  consideration  must  have  intended  to  have  the  beneficial  interest. 
But  here  the  statute  steps  in  and  says  that  no  trust  can  result  from  such 
a  transaction,  but  that  the  title  shall  vest  in  the  grantee,  so,  Dalton, 
presuijned  to  have  known  the  law,  must  be  supposed  to  have  intended 
the  result  provided  by  the  statute.  I  have  supposed  that  implied  trusts, 
to  which  class  resulting  trusts  belong,  always  arose  from  the  presumed 
intention  of  the  parties,  from  some  instrument  which,  though  failing 
in  express  terms  to  create  a  trust,  clearly  showed  such  to  have  been 
its  purpose,  from  some  situation  in  which  the  intention  of  the  parties 
could  only  thus  be  effectuated,  or  from  some  act  unequivocally  show- 
ing such  to  have  been  the  intent,  and  that  constructive  trusts,  some- 
times, I  think,  inaccurately  termed  implied  trusts,  were  created  by  the 
courts  without  regard  to  the  intention  of  the  parties  to  prevent  the  abuse 
of  positions  of  trust  and  confidence  and  to  circumvent  fraud.  Cer- 
tainly the  plaintiff  is  not  a  trustee  ex  maleficio.  She  did  not  obtain 
the  title  by  any  fraud,  artifice,  or  misrepresentation,  by  the  misuse 
of  any  confidential  or  fiduciary  relation,  or  pursuant  to  any  agreement; 
and  it  seems  to  me  we  cannot  say  that  the  parties  intended  to  create 
a  trust  except  we  do  it  in  the  teeth  of  the  statute.  The  title  of  course 
vested  eo  instanti  upon  the  delivery  of  the  deed  from  Bliss.  If  Dalton 
had  died  the  following  day,  no  one  would  seriously  question  that  the 
absolute  title  had  vested  in  the  plaintiff,  because  a  case  would  then  be 
presented  barred  of  facts  except  those  from  which  the  statute  declares 
no  trust  can  result.  It  seems  to  me,  therefore,  that  the  appellant  must 
take  either  of  two  horns  of  the  dilemma;  either  that  the  absolute  title 


Digitized  by 


Google 


Sup.  Ct.)  FAOAK  V.  m'donnelu  645 

vested  in  the  plaintiff  upon  the  delivery  of  the  deed  from  Bliss,  and  that 
she  subsequently  divested  herself  of  her  beneficial  interest  by  allowing 
others  to  use  the  property,  or  else  that  her  subsequent  conduct  may  be 
referred  back  to  the  time  of  the  deed  so  as  to  hmit  the  estate  which 
she  took  under  it  although  she  had  no  knowledge  of  it  at  the  time  of  its 
delivery.  I  did  not  suppose  that  the  owner  of  real  property  could 
divest  himself  of  his  beneficial  interest  by  allowing  others  to  enjoy  it, 
in  the  absence  of  a  declaration  of  trust  evidenced  by  the  writing  re- 
quired by  the  statute,  or  that  the  nature  of  an  estate  created  by  deed 
could  rest  in  uncertainty  until  determined  by  the  subsequent  conduct 
of  the  parties ;  the  resulting  insecurity  of  titles  attendant  upon  either  of 
these  propositions  is  too  apparent  for  either  to  be  adopted  in  the  teeth 
of  statutes  clearly  defining  the  method  by  which  estates  in  land  may  be 
created. 

Conceding  for  the  moment  that  the  legal  title  should  yield  to  the  in- 
tention of  the  parties,  I  am  utterly  unable  to  understand  how  such 
intention  can  be  demonstrated  from  this  record,  and  surely  nothing 
short  of  a  demonstration  will  suffice  to  overthrow  the  legal  title.  If  it 
were  clear  that  the  parties  intended  a  trust,  and  to  my  mind  ojther 
hypotheses  are  equally  warranted,  how  are  we  to  know  its  duration? 
To  be  sure,  the  plaintiff  was  silent  eight  years  after  the  death  of  her 
aunt,  and  it  may  be  assumed  that  the  defendant's  possession  was  under 
a  claim  of  title  adverse  to  hers,  it  may  also  be  assumed  that  she  made 
the  statement  attributed  to  her  by  the  defendant's  counsel  upon  the 
occasion  of  his  requesting  her  to  execute  a  deed,  but  the  statute  has  fixed 
20  years  as  the  period  required  for  an  adverse  possession  to  ripen 
into  a  title,  and  it  seems  to  me  that  this  statute  sufficiently  assures  repose 
of  titles  without  the  intervention  of  equity,  particularly  when  the  basis 
of  such  intervention  is  the  silence  and  equivocal  statements  of  a 
woman  probably  ignorant  of  her  rights. 

I  understand  it  to  be  conceded  that  had  the  plaintiff  orally  agreed 
subsequent  to  the  conveyance  from  Bliss,  and  we  have  seen  there  could 
have  been  no  prior  agreement,  to  hold  the  property  in  trust,  such  agree- 
ment would  be  void  as  within  the  statute  of  frauds,  and  would  furnish 
no  basis  for  equitable  interference,  because  though  equitable  doctrines 
are  flexible  when  dealing  with  cases  of  fraud,  the  breach  of  a  void 
agreement  is  a  moral,  and  not  a  legal,  fraud  (Wheeler  v.  Reynolds,  66 
N.  Y.  227-234;  Levy  v.  Brush,  45  N.  Y.  589) ;  but  it  is  urged  that,  as 
the  plaintiflF  has  committed  neither  moral  nor  legal  fraud,  a  court  of 
equity  may  interpose,  and,  upon  facts  thought  to  be  sufficient  to  satisfy 
its  conscience,  impress  a  trust  upon  her  legal  title.  The  authorities 
relied  upon  in  support  of  such  dangerous  exercise  of  remedial  jurisdic- 
tion do  not  warrant  it.  Western  Union  Tel.  Co.  v.  Shepard,  169  N.  Y. 
170,  62  N.  E.  154,  58  L.  R.  A.  115,  did  decide  that  a  trust  not  de- 
pendent upon  the  will  of  the  parties  need  not  be  created  by  express 
language,  nor  be  one  of  the  four  express  trusts  permitted  by  statute 
— ^a  proposition  which  no  one  questions ;  but  that  case  was  decided  up- 
on the  terms  of  a  reservation  contained  in  a  deed,  from  which  a  trust 
was  implied  because  only  so  could  the  reservation  be  given  effect.  No 
one  disputes  the  proposition,  .as  stated  by  Church,  Ch.  J.,  in  Foote 
V.  Bryant,  47  N.  Y.  644,  that  a  trust  arising  "from  the  acts  or  relation 
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of  the  parties  to  the  property  involved,  and  not  upon  parol  agree- 
ments," is  not  included  in  the  prohibition  of  the  statute  (2  Rev.  St. 
[1st  Ed.]  p.  135,  pt.  2,  c.  7,  tit.  1,  §  6,  now  Real  Property  Law,  Laws 
1896,  p.  692,  c.  547,  §  207),  but  it  does  not  follow  that  a  trust  should 
be  implied  from  the  facts  involved  in  the  case  at  bar,  and  indeed  the 
logic  of  Foote  v.  Bryant  is  against  thus  implying  a  trust.  In  that  case 
A.,  a  married  woman,  paid  the  consideration  for  a  conveyance  to  her 
husband,  and  united  with  him  in  a  deed  to  their  sons  B.  and  C,  pur- 
suant to  an  agreement  that  they  would  hold  the  property  in  trust  for 
her,  and  it  was  conceded  that  while  the  title  thus  stood  this  agreement 
could  not  have  been  enforced,  being  by  parol  it  was  void,  and  as  A. 
was  chargeable  with  knowledge  of  the  absolute  character  of  the  con- 
veyance to  B.  and  C,  the  case  came  within  the  statute  against  result- 
ing trusts,  but  B.  and  C.  recognized  the  rights  of  A.,  as  they  had  a 
rigHt  to,  and  at  her  request  conveyed  to  D.  who  promised  A.  to  take 
and  hold  the  title  for  her  benefit,  but  without  her  knowledge  took  an 
absolute  conveyance ;  thus  the  case  was  plainly  within  the  exception  ex- 
pressly enumerated  by  the  statute,  and  D.  was  a  trustee  ex  maleficio. 
Wood  V.  Rabe,  96  N.'Y.  414,  48  Am.  Rep.  640,  dealt  with  the  question 
whether  a  parol  agreement  was  within  the  statute  of  frauds,  and  while 
the  agreement  itself  doubtless  was  void,  it  was  held  that  a  trust  could 
be  implied  from  the  agreement  in  connection  with  the  circumstances 
to  prevent  the  abuse  of  a  position  of  trust  and  confidence,  a  situation 
very  far  from  the  one  under  discussion.  In  Jeremiah  v.  Pitcher,  26 
App.  Div.  402,  49  N.  Y.  Supp.  788,  there  was  no  question  of  implied 
or  resulting  trusts.  That  case  turned  upon  an  express  agreement  be- 
tween persons  sustaining  relations  of  the  greatest  trust  and  confidence 
which  had  been  fully  performed  by  one  party,  and,  therefore,  did  not 
come  within  the  statute  of  frauds.  In  Church  of  St.  Stanislaus  v.  Al- 
gemeine  Verein,  31  App.  Div.  133,  52  N.  Y.  Supp.  922,  the  conveyance 
involved  was  within  the  exception  of  the  statute,  for  the  reason  that 
the  society,  for  whose  benefit  it  was  taken,  did  not  know  that  it  was 
taken  unconditionally,  and  without  any  recognition  of  its  ultimate  rights. 
I  am  unwilling  to  vote  to  overthrow  the  legal  title  upon  the  evidence 
in  this  case ;  but  I  think  that  too  large  a  sum  was  awarded  as  damages, 
and  that  the  judgment  should  be  modified  in  this  respect.  The  plain- 
tiff was  entitled  to  recover  as  damages  "the  rents  and  profits  or  the 
value  of  the  use  and  occupation  of  the  real  property  recovered,  for  a 
term  not  exceeding  six  years."  Section  1531,  Code  Civ.  Proc.  The 
six  year  period  is  to  be  computed  with  reference  to  the  time  of  the 
commencement  of  the  action,  so  that  the  plaintiff  may  recover  for  six 
years  before  the  commencement  of  the  action  and  also  during  its 
pendency.  Willis  v.  McKinnon,  178  N.  Y.  451,  70  N.  E.  962.  The 
summons  was  served  on  the  defendant  McDonnell  on  September  13, 
1902.  It  was  served  on  other  defendants,  who  were  tenants,  July  2, 
1902,  but  as  such  defendants  were  not  united  in  interest  with  the  de- 
fendant McDonnell,  we  think  the  action  was  not  commenced  against 
him  until  the  service  of  summons  upon  him.  Upon  the  proof  in  this 
case  that  date  would  certainly  be  regarded  as  the  date  of  the  com- 
mencement of  an  action  against  him  in  determining  whether  the  statute 
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of  limitations  had  run  (section  398  of  the  Code  of  Ovil  Procedure), 
and  we  see  no  reason  why  the  same  date  should  not  be  adopted  in  com- 
puting the  damages  provided  by  said  section  1531.  In  this  respect  the 
court  erred  by  adopting  the  earlier  date. 

One  witness  for  the  plaintiff  testified  that  the  value  of  the  use  and 
occupation  of  the  premises  was  $360  a  year.  A  witness  for  the  defend- 
ant testified  that  the  rental  value  was  $360  a  year.  We  think  it  plain 
from  the  surrounding  circumstances  that  both  witnesses  were  referring 
to  gross  rental  value,  and  not  to  the  value  of  the  use  and  occupation. 
It  appeared  without  dispute  that  the  total  receipts  from  the  property 
during  the  period  for  which  damages  were  allowed  were  $2,472,  and 
it  is  not  claimed  that  the  property  was  negligently  managed,  nor  was 
any  attempt  made  to  question  the  reasonableness  or  necessity  of  the  ex- 
penditures shown  to  have  been  made.  The  statute  intends  that  the 
plaintiff  shall  have  indemnity  (see  Wallace  v.  Berdell,  101  N.  Y.  13, 
3  N.  E.  769),  and  we  think  that  under  the  circumstances  disclosed  the 
plaintiff  will  be  fully  indemnified  if  the  value  of  the  use  and  occupa- 
tion is  determined  by  deducting  the  actual  expenses  shown  to  have  been 
incurred  from  the  gross  rental  value  of  the  property  which  was  more 
than  the  actual  receipts.  However,  the  court  did  not  allow  an  item 
of  $82.18  for  miscellaneous  repairs,  an  item  of  $248.20  for  services  of 
the  agent,  and  an  item  of  $197.17  for  services  of  a  janitor.  No  rea- 
son appears  why  the  item  of  $82.18  was  disallowed.  The  other  items 
appear  to  have  been  disallowed  ^because  there  was  no  proof  that  the 
amount  claimed  was  properly  chargeable  against  the  property  in  ques- 
tion; it  appearing  that  the  agent  and  janitor  performed  like  services 
in  respect  of  28  other  pieces  of  property  for  which  each  received  a  gross 
sum,  but  the  amount  claimed  was  arrived  at  by  apportioning  the  total 
sums  among  the  several  pieces  of  property.  This  seems  to  have  been 
a  fair  way  of  apportioning  the  proper  charge  to  each ;  and,  in  the  ab- 
sence of  some  evidence  on  the  part  of  the  plaintiff  tending  to  prove  that 
the  sums  so  charged  'were  excessive,  they  should  have  been  allowed. 
Two  other  items  were  disallowed.  One  including  the  amounts  paid  for 
insurance ;  the  other  the  interest  paid  on  the  $2,000  mortgage  made  by 
the  plaintiff.  These  sums  appear  to  have  been  disallowed  upon  the 
theory  that  they  could  be  recovered  on  the  foreclosure  of  the  mort- 
gages, but  it  is  unquestioned  that  the  mortgage  was  a  lien  upon  the 
premises,  and  that  the  interest  was  due,  and  it  is  not  disputed  that  such 
payments  for  interest  and  insurance  were  actually  made.  It  is  as- 
serted that  the  defendant  now  controls  the  mortgage,  because  it  is  own- 
ed by  the  Roman  Catholic  Diocese  of  Brooklyn,  but  I  fail  to  perceive 
how  that  can  affect  the  question,  or  why  the  defendant  should  not  be 
reimbursed  in  this  action.  He  doubtless  saved  the  plaintiff's  property 
from  a  foreclosure,  and  should  not  be  driven  to  another  action  to  re- 
cover proper  charges  against  the  property  paid  in  good  faith.  The 
court  also  allowed  interest  computed  on  quarterly  rests,  amounting  to 
the  sum  of  $848.60.  It  seems  that  interest  may  be  included  where 
the  jury  is  of  opinion  that  it  is  necessary  to  complete  indemnity  ( Vande- 
voort  V.  Gould,  36  N.  Y.  639),  and  there  is  authority  for  computing 
interest  in  such  case  upon;  quarterly  payments  when  reckoned  upon 
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rents  actually  received  (Jackson  v.  Wood,  24  Wend.  443).  It  is 
within  common  knowledge  that  the  full  rental  value  of  real  property 
of  the  kind  involved  is  rarely  received  throughout  a  period  of  several 
years.  The  value  of  the  use  and  occupation  hereinbefore  stated  is 
more  than  the  defendant  has  actually  received,  and  we  think  complete 
indemnity  will  be  afforded  if  interest  is  computed  only  from  the  time 
of  the  commencement  of  the  action. 

Upon  this  basis  I  have  computed  the  sum  due  the  plaintiff  at  the 
time  of  the  judgment  to  be  $1,192.32,  and  advise  that  the  judgment 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event,  un- 
less the  plaintiff  stipulate  to  reduce  the  recovery  to  said  sum;  and, 
in  that  event,  that  the  judgment  so  modified  be  affirmed,  without  costs 
of  this  appeal  to  either  party.  All  concur,  except  JENKS,  J.,  who  dis- 
sents. 

JENKS,  J.  I  dissent,  and  vote  for  a  reversal  and  a  new  trial.  Our 
statute  that  abolishes  a  trust  arising  upon  proof  of  the  payment  of  the 
consideration  was  aimed  only  at  the  common-law  trust  which  resulted 
from  the  fact  of  such  payment.  Carr  v.  Carr,  62  N.  Y.,  at  page  260; 
Woerz  V.  Rademacher,  120  N.  Y.,  at  page  67,  23  N.  E.  1113.  Re- 
sulting trusts  are  not  prohibited  by  our  statute,  but  are  well  recognized. 
Western  Union  Tel.  Co.  v.  Shepard,  169  N.  Y.  170-181,  62  N.  E. 
164,  68  L.  R.  A.  116:  "Resulting  trusts  arise  when  the  legal  estate 
is  disposed  of  or  acquired,  not  fraudulently,  or  in  violation  of  any 
fiduciary  duty,  but  the  intent  in  theory  of  equity  appears  or  is  inferred 
or  assumed  from  the  terms  of  the  disposition  or  from  the  accompanying 
facts  and  circumstances  that  the  beneficial  interest  is  not  to  go  with 
the  legal  title."  Pomeroy  Eq.  Jur.  (3d  Ed.)  §  166.  Such  a  trust 
may  be  established  by  parol  evidence.  Foote  v.  Bryant,  47  N.  Y.  544. 
In  the  language  of  Church,  J.,  in  that  case :  "It  arises,  not  upon  the 
verbal  arrangements,  but  upon  the  facts."  See,  too.  Wood  v.  Rabe, 
96  N.  Y.  414,  48  Am.  Rep.  640 ;  Fowler,  Rea^l  Property  Law,  p.  657— 
citing  authorities.  Professor  Reeves,  in  his  work  on  Real  Property, 
after  an  exhaustive  review  of  the  subject,  states  his  conclusion,  which 
seems  to  me  cogent  and  sound: 

"Thus,  while  the  primary  and  original  pnrpose  of  this  section  of  the  New 
York  statutes  of  uses  and  trusts  was  to  prevent  the  indirect  creation  and 
existence  of  what  would  be  in  effect  passive  express  trusts,  the  courts  have 
thrown  the  safeguard  of  a  wise  construction  around  it,  and  so  prevent  It  from 
becoming  an  instrument  of  fraud  or  Injustice.  They  also  raise  a  trust,  notwith- 
standing the  statute,  where  It  appears,  from  the  instrument  of  conveyance,  or 
from  some  other  Instrument,  or  from  clear  and  explicit  evidence,  that  such 
was  the  Intention  of  the  parties — cases  in  which  the  transaction  Is  relieved 
from  the  effects  of  a  secret  trust" 

I  think  the  mere  fact  that  the  plaintiff  did  not  know  of  the  con- 
veyance to  her  until  after  it  was  made,  did  not  in  the  eye  of  the  law 
arm  her  with  the  legal  title  as  against  her  uncle  who  paid  the  con- 
sideration money  so  as  to  forbid  the  establishment  of  a  resulting  trust 
in  his  favor  and  in  favor  of  those  standing  in  his  shoes.  The  "trans- 
action" was  not  the  conveyance  as  an  isolated  fact,  but  that  conveyance 
coupled  with  her  knowledge  thereof,  and  the  policy  of  the  law  is  to  let  in 
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evidence  of  all  the  facts  which  were  substantially  contemporaneous  with 
the  transaction,  grew  out  of  it  or  were  articulated  with  it. 

The  plaintiff  was  the  unmarried  niece  of  him  who  paid  the  entire 
consideration.  She  lived  in  this  city,  and  on  friendly  terms  with  him. 
No  presumption  of  advancement  arose  from  their  relationship.  Perry 
on  Trusts  (5th  Ed.)  144,  and  authorities  cited ;  Bishop  Modem  Equity 
Jurisprudence,  221.  The  only  deed  produced  was  evidently  returned 
to  her  uncle  after  reicord,  and  had  always  been  in  his  possession  or 
in  that  of  those  succeeding  him,  or  under  his  control.  Shortly  after 
she  learned  of  the  conveyance,  the  plaintiff  executed  and  delivered  to  her 
uncle  a  deed  of  conveyance  in  blank  without  receiving  any  considera- 
tion therefor,  and  fully  understanding  the  possible  effect  thereof.  This 
deed  always  remained  in  his  possession,  and  there  is  no  proof  that  the 
plaintiff  ever  sought  to  recover  it,  to  abrogate  it,  or  to  do  anything 
which,  in  any  way,  so  far  as  she  was  concerned,  weakened  or  sought  to 
weaken  its  potentiality.  Upon  the  next  day  she  mortgaged  the  property 
and  instantly  turned  over  the  proceeds  to  her  uncle.  He  improved 
it  at  large  outlay  in  excess  of  those  proceeds.  He  lived  in  the  house 
built  thereon,  and  used  other  parts  of  the  premises  as  improved  for 
his  business.  She  never  gave  the  property  any  concern.  She  never 
was  consulted.  It  does  not  appear  that  she  ever  made  any  inquiry  or 
suggestion  touching  it.  She  never  paid  a  penny  for  interest,  taxes, 
or  repairs.  It  does  not  appear  that  she  ever  asserted  any  title  to  the 
land  or  any  right  or  interest  therein.  She  never  received  any  rent  or 
profits,  asked  for  them  or  asserted  any  right  to  them.  This  condition 
of  affairs  continued  for  10  years,  until  her  uncle  died,  and  then  when 
under  his  will  her  aunt  succeeded,  that  condition  continued  until  1894, 
and  then  when  the  aunt  died  and  left  her  residuary  estate  to  the  defend- 
ant, as  head  of  the  diocese  of  Brooklyn,  he,  unchallenged,  entered  into 
possession  and  remained  in  unquestioned  possession  and  in  absolute 
control  until  1902.  And  it  was  only  when  this  defendant,  after  six 
years  unquestioned,  undisturbed,  beneficial  enjoyment,  having  acquired 
the  mortgages,  requested  her  to  perfect  the  title  by  inserting  his  name 
as  grantee  in  the  deeds  which  she  had  executed  and  delivered  to  her 
uncle  years  before,  did  she  depart  from  absolute  acquiescence  through- 
out all  these  many  years  by  the  institution  of  this  and  similar  actions. 

There  is  one  bit  of  evidence  that  is,  however,  not  undisputed.  The 
counsel  for  the  defendant  testifies  that  when  he  called  on  her  to  ask  per- 
fection of  the  title,  she  said  that  "her  uncle  had  promised  to  give  her 
the  house  he  lived  in  when  he  died."  So  far,  then,  as  the  outside  world 
was  concerned,  and  so  far  as  she  herself  was  concerned,  even  in  her 
relations  with  her  uncle,  he  entered  into  possession,  and  throughout 
his  life  absolutely  dealt  with  the  premises  as  if  his  own.  No  act  of  hers 
throughout  his  life  betokens  that  she  ever  thought  that  she  had  any 
interest,  present  or  future,  vested  or  contingent,  in  the  premises.  She 
did  exactly  as  she  was  told,  even  to  the  full  execution  and  acknowl- 
edgment of  a  deed  which,  so  far  as  he  was  concerned,  made  it  pos- 
sible to  divest  her  of  any  title  whatever.  Her  self-effacement  could 
no  further  go.  Every  fact  testified  to  by  her  indicates  that  she  held 
the  title  as  nominal  grantee.     Her  entire  conduct  throughout  seems 
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consistent  with  that  status.  Is  it  conceivable  that,  if  she  was  the 
owner  of  the  property,  even  if  she  would  have  so  stood  at  gaze  during 
her  uncle's  life,  and  then  during  his  wife's  life  for  years,  she  would 
not,  at  least,  have  made  some  assertion  of  her  rights,  or  given  some 
notification  of  her  interest  to  the  defendant?  She  was  not  bound  to 
him  by  any  tie,  or,  so  far  as  appears,  even  constrained  by  any  acquaint- 
ance. Is  it  natural  that  the  real  owner  and  the  record  owner  as  well 
of  realty  should  stand  by  in  silence  to  see  a  stranger  enter  into 
her  premises,  enjoy  them,  and  profit  from  them  for  six  years?  It  is 
true  that  the  court  finds  that  the  defendant  entered  into  posses- 
sion without  the  consent  of  the  plaintiff,  and  continued  without  her 
permission ;  but  so  far  as  the  evidential  fact  is  concerned,  she  testifies : 
"Since  the  time  of  Bridget's  deatli,  I  heard  that  Bishop  McDonneli  was  in 
possession  of  the  property,  of  the  lands  themselves.  ♦  •  •  I  knew  that 
from  a  short  flme  after  Bridget's  death  down  to  the  present  time.  I  knew 
that  from  Bridget's  death  dovm  to  the  time  I  commenced  these  actiona  the 
Bishop  was  paying  the  expenses  of  the  property,  and  taking  all  of  the  rents." 

The  learned  Special  Term  finds  that  she  did  not  have  any  conversa- 
tion with  the  defendant's  counsel  or  make  any  statement  to  him,  I 
am  inclined  to  think  that  finding  was  by  inadvertence;  but,  in  any 
event,  it  seems  to  me  that  it  cannot  stand :  First,  because  the  defend- 
ant's counsel  as  a  witness  testifies  to  it  positively ;  second,  because  the 
plaintiff  does  not  deny  it,  and  also  testifies,  "I  didn't  have  much  con- 
versation with  Mr.  Owen^," — ^thus  admitting  that  she  had  some  conver- 
sation with  him ;  and,  third,  because  opposed  to  this  is  only  the  general 
statement  of  her  brother-in-law  that  she  (the  plaintiff)  didn't  say 
anything  at  that  time  under  his  instructions.  If  she  said  "that  her 
uncle  promised  to  give  her  the  house  in  which  he  lived  when  he  died," 
the  remark  is  significant  almost  to  the  verge  of  an  admission.  Such 
delay  with  such  full  knowledge  as  appears  in  this  case,  were  the  plain- 
tiff a  cestui  que  trust  seeking  to  enforce  her  rights  against  a  nominal 
grantee,  would  be  almost  if  not  altogether  fatal  to  her  claim.  Hil! 
on  Trustees,  410.  I  am  well  aware  of  the  difference  in  this  case  due 
to  the  fact  that  the  plaintiff  is  armed  by  the  legd  title,  and  yet  it  seems 
to  me  that  her  delay,  even  under  the  circumstances,  has  some  sig- 
nificance. Many  of  these  facts  are  similar  to  those  in  Church  of  St. 
Stanislaus  v.  Algemeine  Verein,  31  App.  Div.  133,  52  N.  Y.  Supp. 
922,  affirmed  164  N.  Y.  606,  58  N.  E.  1086,  and,  I  think,  are  stronger. 


COLGATE  et  al.  v.  NEW  YORK  CENT.  &  H.  R.  It  CO. 

(Supreme  Court,  Special  Term,  Westchester  County.    October  18.  1906.) 

.  Railboads— Incorporation— Right  op  Way  Deeds— Constbuction. 

The  Hudson  River  Railroad  Company  was  incorporated  by  Laws  1846. 
p.  272,  c.  216,  for  a  term  of  50  years,  with  power  to  purchase,  receive,  and 
hold  "In  fee  simple"  such  real  estate  as  was  necessary  for  the  objects  of 
the  corporation ;  and  section  10  declared  that,  on  condemnation  of  property 
for  a  right  of  way,  the  railroad  company  should  be  seised  in  fee  thereof 
during  the  continuance  of  the  corporation  by  that  or  any  other  act  The 
Hudson  River  Railroad  Company  was  afterwards  consolidated  with  the 
New  York  Central  Railroad  Company,  as  authorized  by'  Laws  1869,  p. 
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2399,  c.  917,  and  the  term  of  the  existence  of  the  new  corporation  was  fixed 
at  500  years.  Held,  that  where  a  right  of  way  deed  to  the  Hudson  River 
Railroad  Company  recited  that  the  grant  was  made  for  the  purposes  of  a 
rallroadf  according  to  the  act  incorporating  the  grantee,  and  any  act  amend- 
atory thereof,  and  that  when  the  company  should  cease  the  lands  and  prem- 
ises so  conveyed  should  revert  to  the  grantor,  his  heirs  and  assigns,  the  rail- 
road's title  to  such  right  of  way  did  not  terminate  on  the  expiration  of 
the  time  for  which  the  grantee  was  incorporated,  but  the  title  was  vested 
In  the  consolidated  corporation  for  use  during  the  continuance  of  Its 
existence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41,  Cent.  Dig.  Railroads,  §§  155, 
156,  448-452.] 

2.  Same— Usx  of  Tbaoks— Ncthbeb. 

Where  the  original  act  incorporating  a  railroad  (Laws  1846,  p.  272,  c 
216)  limited  the  number  of  tracks  to  three,  but  the  railroad  company  was 
thereafter  consolidated  under  a  general  consolidation  act  (Laws  1869,  p. 
2403,  c.  917,  §  8),  which  contained  no  limit  as  to  the  number  of  tracks  the 
railroad  company  could  use,  the  consolidated  corporation  was  not  limited 
to  three  tracks. 

8.  Injuziction— Trespass— Encroachment— Mandatory  Injunction. 

A  railroad  company-  trespassed  on  complainant's  property  to  the  ex- 
tent of  four  feet  by  the  maintenance  of  a  riprap  wall  and  a  toolhouse, 
and  by  filling  In  outside  the  strip  at  the  north  end  of  the  property  for 
the  purpose  of  a  switch.  These  encroachments  existed  before  suit  for 
trespass  was  commenced,  and  Immediately  thereon  defendant  desisted  its 
work,  and  commenced  condemnation  proceedings  to  acquire  the  laud.  Held, 
that  complainant  was  not  entitled  to  a  mandatory  injunction  requiring  the 
removal  of  the  structures,  etc. 

4.  RArLROADS— Negligent  Operation— Nuisance. 

Where  a  railroad  company  so  operated  its  line  adjoining  complainant's 
property  in  the  residence  portion  of  a  city  that  stock  trains  would  be  left 
stalled  on  the  tracks  with  the  accompanying  noises,  offensive  odors,  etc., 
at  all  hours  of  the  day  and  night,  interfering  with  the  reasonable  enjoy- 
ment of  the  property,  and  also  permitted  unnecessary  whistling  and  bell 
ringing,  such  acts  constituted  a  nuisance,  entitling  complainant  to  an  In- 
junction. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  41,  Cent  Dig.  Railroads,  §^ 
720-724 ;  vol.  37,  Cent.  Dig.  Nuisance,  §§  23,  24.] 

Suit  by  Susan  F.  Colgate  and  others  against  the  New  York  Centra! 
&  Hudson  River  Railroad  Company  to  enjoin  defendant  from  operat- 
ing its  railroad  over  a  66-foot  strip  of  land  adjoining  complainant's 
premises  in  the  city  of  Yonkers,  and  from  encroaching  on  complain- 
ant's property  west  of  such  strip,  and  from  operating  its  railroad,  so  as 
to  constitute  a  nuisance.     Decree  for  complainant. 

De  Witt,  Lochman  &  De  Witt,  and  James  M.  Hunt,  for  plaintiffs. 
Albert  H.  Harris  and  Alexander  S.  Lyman,  for  defendant. 

KELLY,  J.  The  plaintiffs  claim  that  the  deed  under  which  de- 
fendant holds  the  66-foot  strip  of  land  lying  between  plaintiffs'  up- 
land and  the  Hudson  river,  limits  defendant's  title  to  a  period  of  50 
years  from  May  12,  1846,  and  the  use  of  the  premises  conveyed  to 
the  operation  of  three  tracks.  Plaintiffs  claim  that  the  deed  in  ques- 
tion to  defendant's  predecessors,  the  Hudson  River  Railroad  Com- 
pany, conveyed  the  strip  to  be  held  only  during  the  corporate  existence 
of  that  company,  and  that  such  corporate  existence  terminated  on  May 
12,  1896,  on  which  date  the  title  to  the  66-foot  strip  reverted  to  them 
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as  the  grantees  of  the  original  grantor  the  common  source  of  title^ 
and  that  defendant  conceding  its  intention  to  construct  and  operate 
an  additional  track  to  the  three  now  in  use  upon  the  strip  iji  question, 
and  upon  additional  land  which  it  is  seeking  to  acquire  in  pending 
condemnation  proceedings,  it  thus  contemplates  the  operation  of  four 
tracks,  which  operation  the  plaintiffs  allege  is  unlawful.  It  is  also 
charged  that  defendant  has  threatened  to  encroach,  and  has  encroached, 
on  plaintiffs'  land  under  water  to  the  west  of  the  66-foot  strip.  A  rip- 
rap wall  supporting  defendant's  tracks  encroaches  over  the  west  line  of 
the  66-foot  strip  into  the  river  for  some  four  feet,  and  near  the  north 
end  of  plaintiffs'  property,  defendant  has  filled  in  some  12  feet  in  the 
river  constructing  a  switch  track  or  siding  connecting  its  main  tracks 
with  a  powerhouse  built  west  of  the  strip  in  question,  but  north  of 
plaintiffs'  property.  A  toolhouse  opposite  the  southerly  end  of  plain- 
tiff's premises  also  encroaches  some  four  feet  into  the  river,  and  west 
of  right  of  way  strip.  Plaintiffs  have  a  grant  of  land  under  water 
from  the  state  outside  defendant's  66-foot  strip.  There  does  not  appear 
to  be  any  dispute  as  to  these  encroachments.  It  appears  that  the  plain- 
tiffs have  not  improved  or  filled  in  the  land  under  water  granted  to 
them  by  the  state,  the  defendant  is  not  adding  to  the  encroachment,  but 
has  instituted  condemnation  proceedings  to  obtain  additional  width  for 
its  railroad  at  this  point,  including  the  land  on  which  the  trespass  has 
been  committed.  The  claim  that  defendant's  right  to  the  66-foot  strip 
has  terminated  is  based  upon  the  language  of  the  deed  under  which  it 
claims  title.  This  deed  was  made  by  one  Sampson  Simpson  to  the 
Hudson  River  Railroad  Company,  and  bears  date  August  17,  1847. 
For  a  consideration  of  $700,  it  conveys  the  66-foot  strip  to  the  Hud- 
son River  Railroad  Company  and  to  their  successors  and  assigns  forever 
with  covenants  of  seisin  right  to  convey,  and  warranty  followed  by 
this  clause : 

"But  It  is  expressly  understood  and  agreed  between  the  parties  aforesaid 
by  these  presents  that  the  above  grant  is  made  for  the  purposes  of  a  railroad 
and  ways  according  to  the  true  intent  and  meaning  of  the  act  incorporating 
the  said  parties  of  the  second  part  and  the  act  amendatory  thereof ;  for  those 
purposes  only,  and  subject  to  the  provisions  of  said  acts.*' 

An  agreement  was  executed  on  the  same  day  between  Simpson  and 
the  Hudson  River  Railroad  Company;  the  deed  and  agreement  both 
being  recorded  in  the  Westchester  county  clerk's  office,  referring  to 
various  matters  not  relevant  to  the  issues  herein  determined,  but  re- 
ferring to  the  strip  conveyed  and  containing  the  following  clause : 

"When  the  said  company  shall  cease,  the  land  and  premises  so  conveyed  by  the 
said  Sampson  Simpson  to  the  said  company  shall  revert  to  said  Sampson  Simp- 
son, his  heirs  and  assigns." 

The  act  incorporating  the  Hudson  River  Railroad  Company  referred 
to  in  the  deed  is  chapter  216,  p.  272,  Laws  of  1846,  passed  May  12, 
1846;  the  only  act  amendatory  thereof,  which  had  been  passed  at  the 
date  of  the  Simpson  deed,  was  chapter  31,  p.  23,  Laws  1847,  passed 
March  20,  1847,  which  however,  does  not  affect  the  question  at  issue. 
The  charter  of  the  Hudson  River  Railroad  Company  (Laws  1846,  p. 
272,  c.  216)  constitutes  the  stockholders,  a  body  public  and  corporate  by 
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the  name  of  "The  Hudson  River  Railroad  Company"  with  power  to 
construct  a  single,  double,  or  treble  railroad  or  way  between  the  cities 
of  New  York  and  Albany  for  the  purpose  of  transporting  property  and 
persons  "for  the  term  of  50  years  from  the  passage  of  this  act.*'  In 
section  9  (page  275)  of  the  act,  it  is  provided  that: 

"The  said  corporation  Is  hereby  empowered  to  purchase,  receive  and  hold 
in  fee  simple  such  real  estate  and  other  property  as  may  be  necessary  for 
the  objects  for  which  this  corporation  is  granted." 

Provision  is  made  for  the  condemnation  of  property  which  cannot 
be  purchased,  and  it  is  provided  in  section  10,  that  upon  confirmation 
of  the  awards  made  by  commissioners  appointed  by  the  court,  and  rec- 
ord of  the  order,  the  corporation  "shall  thereupon  become  seised  in  fee 
of  such  land  during  the  continuance  of  the  corporation  by  this  or  any 
subsequent  act,  and  may  take  hold  and  use  the  same  for  the  purposes 
of  said  road."  It  is  provided  in  the  last  section  of  the  act  (section- 
36,  p.  286) :  "The  Legislature  may  at  any  time  alter  or  repeal  this  act." 
T*he  term  of  50  years  from  the  passage  of  the  act  expired  on  May  12, 
1896.  Plaintiffs'  contention  is  that  thereupon  the  title  to  the  strip 
vested  in  them  as  the  successors  by  deed  of  Sampson  Simpson.  De- 
fendant contends  that  in  no  case  could  they  maintain  the  claim  now  as- 
serted, because  the  right  of  re-entry  was  for  breach  of  condition  sub- 
sequent, personal  to  Simpson  and  his  heirs,  and  not  assignable — citing 
Saunders  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  144  N.  Y.  76,  38  N.  E.  992, 
26  L.  R.  A.  378,  43  Am.  St.  Rep.  729,  and  cases  therein  cited.  But, 
without  passing  on  this  last  proposition,  I  think  plaintiffs'  contention 
must  fail  for  the  following  reasons : 

In  1869  the  Legislature  passed  the  act  relating  to  the  consolidation  of 
-existing  railroad  corporations  (Laws  1869,  p.  2399,  c.  917).  It  was 
made  lawful  for  any  railroad  company  or  corporation  organized  under 
the  laws  of  this  state,  or  of  any  other  state  "to  merge  and  consolidate 
its  capital  stock,  franchises,  and  property,  with  the  capital  stock,  fran- 
chises, and  property  of  any  other  railroad  company  or  companies  or- 
ganized under  the  laws  of  this  state  *  *  *  whenever  the  two  or 
more  railroads  of  the  companies  or  corporations  so  to  be  consolidated, 
shall  or  may  form  a  continuous  line  of  railroad  with  each  other  or  by 
means  of  any  intervening  railroad,  bridge,  or  ferry."  The  act  con- 
tained provisions  as  to  the  method  by  which  such  consolidation  or 
merger  should  be  effected,  and,  by  section  4  (page  2402),  provided 
that,  upon  the  consummation  of  the  act  of  consolidation,  the  fran- 
chises and  property  of  each  of  the  corporations,  parties  to  the  same, 
should  be  transferred  to  and  vested  in  the  new  corporation  without 
further  act  or  deed,  "and  the  title  to  all  real  estate  taken  by  deed  or 
otherwise  under  the  laws  of  this  state,  vested  in  either  of  such  cor- 
porations, parties  to  said  agreement  and  act  shall  not  be  deemed  to  re- 
vert, or  be,  in  any  way  impaired  by  reason  of  this  act  or  anything 
<ione  by  virtue  thereof,  but  shall  be  vested  in  the  new  corporation  by 
virtue  of  such  act  of  consolidation."  Pursuant  to  this  consolidation 
act,  the  Hudson  River  Railroad  Company  and  the  New  York  Central 
Railroad  Company,  another  New  York  corporation,  entered  into  a 
consolidation  agreement  dated  November  1,  1869,  under  which  the  two 
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corporations  merged  and  consolidated  into  one  corporation,  the  de- 
fendant in  this  action,  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  and  the  term  of  the  existence  of  the  new  corporation 
is  500  years.  This  designation  of  the  term  of  existence  of  the  new 
consolidated  company  was  made  under  section  8  of  the  consolidation  act, 
which  made  the  provisions  of  the  general  railroad  law  of  1850  (Laws 
1850,  p.  211,  c.  140)  applicable  to  the  new  corporation;  the  general 
law  referred  to  prescribing  that  articles  of  association  of  railroad  cor- 
porations should  state  "the  number  of  years  the  same  is  to  continue." 
I  think  the  effect  of  the  deed  of  Simpson  to  the  Hudson  River  Rail- 
road Company  was  to  vest  title  in  the  grantee  "its  successors  and  as- 
signs forever,"  as  expressly  stated  in  the  deed  for  the  purposes  of  a 
railroad,  "according  to  the  true  intent  and  meaning  of  the  act"  in- 
corporating the  grantee,  and  that  the  true  intent  and  meaning  of  that 
act,  and  of  the  Legislature  which  passed  it,  was  not  that  the  land  ac- 
quired by  the  corporation  should  be  used  for  the  operation  of  a  railroad 
for  the  public  convenience  for  50  years,  and  then  revert  to  the  original 
owners.  I  think  the  grant  was  to  exist  during  the  corporate  existence 
of  the  grantee,  as  long  as  it  should  use  the  land  for  the  purposes  for 
which  it  was  incorporated.  The  railroad  corporation  was  chartered  for 
50  years,  but  subject  to  the  power  of  the  Legislature  to  extend  its  cor- 
porate existence.  The  reason  for  its  existence  and  the  grant  to  it  of 
the  right  of  eminent  domain  was  the  public  use  to  which  it  was  de- 
voted. It  was  obliged  to  perform  certain  public  functions  as  a  carrier 
of  passengers  and  freight.  If  it  failed  in  the  performance  of  that  duty 
or  if  it  abandoned  the  operation  of  the  railroad,  its  corporate  rights 
would  cease,  and  Simpson  would  have  his  right  of  re-entry;  but  the 
Legislature  never  intended  that  the  corporate  life  should  come  to  an  end 
in  1896,  by  virtue  of  the  words  of  the  charter.  On  the  contrary,  the 
act  of  1846  provides  that  the  corporation  may  purchase  and  acquire  title 
to  lands,  not  for  50  years,  but  "in  fee,"  and  as  to  land  condemned  "dur- 
ing the  continuance  of  the  corporation  by  this  or  any  subsequent  act," 
and  when  the  Legislature  in  1869  authorized  the  formation  and  con- 
tinuance of  new  corporate  bodies  by  consolidation  and  merger  of  exist- 
ing railroads,  where  the  lines  of  road  connected,  it  again  had  in  mind 
the  public  convenience  in  preventing  interruption  in  transit  of  pas- 
sengers and  freight,  and  the  maintenance  of  through  routes  for  pas- 
sengers and  through  traffic  for  freight ;  the  honest  conduct  of  which  is 
so  important  to  the  community.  By  this  act  the  Legislature  granted 
new  life  to  the  corporate  franchise  originally  granted,  and  extended 
the  term.  I  hesitate  in  discussing  the  plaintiffs'  contention  at  such 
length,  save  that  it  was  so  earnestly  urged.  I  think  the  question  has 
been  settled  in  accordance  with  the  views  above  expressed  bv  the  Court 
of  Appeals.  In  Miner  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  123  N.  Y.  242,  248, 
25  N.  E.  339,  340,  Judge  Earl,  writing  for  the  court,  says: 

"Under  these  acts,  the  land  In  question  has  been  continuously  used  and  oc- 
cupied by  the  successive  railroad  companies  for  railroad  purposes.  It  was 
taken  by  condemnation  proceedings  under  the  act  of  1832,  and  the  claim  of 
the  plaintiff  is  that  only  its  use  was  taken  for  50  years,  the  chartered  life 
of  the  Tonawanda  Railroad  Company,  and  that  at  the  expiration  of  that  term 
the  use  terminated  and  the  land  reverted  to  him  as  the  successor  In  the  title. 
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The  Ingenious  and  vigorous  argument  of  his  counsel  has  failed  to  convince  us 
that  this  action  [in  ejectment]  is  maintainable." 

Judge  Earl  says,  page  249  of  123  N.  Y.,  page  340  of  25  N.  E.: 

"The  land  was  to  be  taken  for  a  permanent  public  use.  It  could  not  have 
been  understood  or  expected  that  the  railroad  should  be  operated  for  the  ac- 
commodation of  the  public  for  fifty  years,  and  that  then,  after  the  necessity  for 
it  had  been  greatly  increased,  it  should  disappear.  While  the  life  of  the  cor- 
poration was  limited  to  50  years,  It  could  not  have  been  expected  that  it 
should  really  cease  to  exist  at  the  end  of  that  period.  While  the  Legislature 
reserved  the  right  to  cut  its  life  short,  it  also  had  the  power  to  extend  it. 
It  is  the  experience  of  mankind  that  such  quasi  public  corporations  never  come 
to  an  end  by  mere  effluxion  of  time.  A  raUroad  corporation  which  had,  dur- 
ing 50  years,  rendered  a  public  service,  and  properly  discharged  its  corporate 
functions,  would,  with  the  passage  of  years,  become  more  and  more  useful 
and  more  and  more  a  necessity.  Could  it  have  been  the  legislative  inten- 
tion that  at  the  end  of  50  years  the  lands  taken  under  the  act,  with  the  rail- 
road embankment,  ties,  culverts,  bridges,  buildings,  and  other  structures,  so 
far  as  they  had  become  fixtures,  should  avert  to  the  original  owners  or  their 
successors  in  title?  Could  it  have  been  the  Intention  that,  at  the  end  of  50 
years  any  new  or  reorganized  company  could  use  and  operate  the  railroad  only 
by  a  new  appraisal  of  damages,  which  jnight  include,  and  would  probably  have 
to  include,  the  value  of  the  land  with  a  complete  railroad  thereon?  It  is 
improbable  that  the  parties  who  sought  the  charter,  and  the  Legislature  which 
granted  it,  intended  the  results  claimed  by  the  plaintiff. 

**There  is  nothing  in  the  act  which  limits  the  use  to  50  years,  or  any  other 
term.  The  corporation  could  appropriate  only  such  lands  as  were  *necessary 
to  its  own  use ;'  but  by  this  language  the  estate  in  the  lands  appropriated  was 
not  necessarily  limited  to  the  term  of  50  years.  The  corporation  could  not 
appropriate  any  land  not  needed  for  Its  use.  But  when  it  appropriated  an 
easement  in  land,  how  long  was  the  easement  to  endure?  The  damages  were 
to  be  assessed  for  the  devotion  of  the  land  to  railroad  purposes,  and  an  ease- 
ment was  to  be  taken  for  such  purposes;  and  that  easement  was  to  be  paid 
for  by  the  corporation,  and  to  become  its  property.  Such  property  it  could  by 
authority  of  law  sell,  lease,  or  mortgage,  as  It  could  Its  other  property,  and 
the  easement  would  continue,  so  long  as  it  was  needed  for  the  purposes  of  the 
railroad  by  whomsoever  owned,  for  which  it  was  appropriated.  The  Legisla- 
ture reserved  the  right  to  alter  or  modify  the  charter,  and  thus  the  life  of 
the  corporation  could  be  extended.  In  such  an  event  was  it  intended  that 
there  should  be  a  new  appropriation  of  the  land,  and  a  new  appraisal  of  dam- 
ages greatly  enhanced  by  the  construction  of  the  railroad  before  the  same 
railroad  company,  with  its  extended  charter,  could  operate  its  road?  By  sec- 
tion 28  of  the  act,  the  people  of  the  state  were  authorized,  by  making  certain 
payments,  to  take  this  road,  when  it,  with  all  its  fixtures  and  appurtenances, 
should  *vest  in  and  become  the  property  of  the  people  of  this  state.'  It  cer- 
tainly was  not  contemplated  t^at  the  people  should  make  the  payments,  and 
then  obtain  a  title  limited  by  years,  which  would  inevitably  pass  away  from 
them  at  the  end  of  the  50  years.  Was  it  within  the  legislative  contemplation 
that  the  people  would  be  obliged,  in  order  to  operate  the  road  in  the  public 
interest,  to  again  appropriate  the  land  with  a  complete  railroad  thereon,  and 
thus  again  pay  for  the  railroad? 

**We  are  thus  brought  to  the  conclusion  that  the  Legislature  did  not  In- 
tend, in  the  act  of  1832,  to  limit  to  the  term  of  50  years  the  easements  ac- 
quired In  lands  thereunder,  and  that  such  easements,  by  the  successive  con- 
solidation acts  and  agreements,  became  vested  in  the  defendant.  There  is 
nothing  In  the  claim  of  the  plaintiff  that  the  damages  of  the  landowner  were 
appraised  upon  the  assiimption  that  an  easement  for  50  years  only  was  taken. 
It  is  believed  that  a  possible  reverter  of  the  land  is  never  contemplated  in 
the  assessment  of  damage  in  such  cases,  and  that  the  appropriation  is  re- 
garded as  permanent,  and  the  damages  are  awarded  upon  that  basis.  Wood's 
Railway  Law,  767 ;  T.  &  B.  R.  R.  Co.  v.  Lee,  13  Barb.  169 ;  C.  &  N.  F.  R.  R. 
Co.  T.  Payne,  16  Barb.  273 ;  In  re  U.  V.  &  J.  R.  R.  Co.,  53  Barb.  457 ;  In  re 


Digitized  by 


Google 


656  100  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  134  New  York  StaU  Reportar 

U.,  C.  &  S.  V.  R.  R.  Co.,  56  Barb.  456;  In  re  N.  Y.  G.  &  H.  R.  R.  R^  Co.,  6 
Hun,  149 ;  In  re  P.  P.  &  C.  I.  R.  R.  Co.,  13  Hnn,  345.  No  other  basis  would  be 
practicable,  as  the  chartered  life  of  the  corporation  might  be  curtailed  or  pro- 
longed, and  a  possible  or  distant  reverter  could  not  well  be  taken  Into  the 
account  in  the  estimate  of  damages.  If,  therefore,  this  action  could  prevail,  a 
landowner  might  receive  and  enjoy  the  full  value  of  his  land  damages  for 
50  years,  and,  at  the  end  of  that  time,  have  his  land  again  enhanced  in  value 
by  a  railroad  thereon." 

I  conclude,  therefore,  that  the  deed  from  Simpson  to  the  Hudson 
River  Railroad  Company  vests  title  to  tiie  premises  described  therein, 
in  the  defendant  during  its  corporate  existence,  as  long  as  it  shall  use 
the  land  for  the  purposes  for  which  it  was  granted.  If  I  am  right 
in  my  interpretation  of  the  effect  of  the  deed,  and  of  the  consolidation 
agreement,  it  follows,  that  plaintiffs'  claim,  that  the  present  corporation 
is  limited  to  the  use  of  three  tracks,  cannot  be  sustained.  The  con- 
solidated corporation  possesses  all  the  property  and  franchises  of  the 
constituent  corporations,  but  in  addition,  it  possesses  the  general  powers 
of  railroad  corporations  (Consolidation  Act  1869,  Laws  1869,  p.  2403, 
c.  917,  §  8;  General  Railroad  Act  1850,  supra),  which  are  not  limited 
to  use  of  three  tracks. 

The  plaintiffs  claim  that  a  large  part  of  the  66-foot  strip  granted  by 
Simpson  to  the  Hudson  River  Railroad  Company  in  1847  was  outside 
high-water  mark ;  that  the  title  to  such  part  of  this  land  was  in  the  state. 
But  even  conceding,  for  the  purpose  of  discussing  the  question,  that  the 
plaintiffs  have  succeeded  to  Simpson's  rights  in  this  regard,  I  do  not 
see  how  they  can  assert  this  claim.  When  Simpson  granted  the  66-foot 
strip  lying  between  his  upland  and  the  Hudson  river,  for  the  purpose  of 
a  railroad,  his  riparian  rights  were  cut  down  and  diminished  to  the  ex- 
tent necessary  for  such  operation.  He  cannot  question  his  grantee's 
right  to  use  the  land  which  he  granted  to  it  for  valuable  consideration. 
Saunders  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  144  N.  Y.  76,  38  N.  E.  992, 
26  L.  R.  A.  378,  43  Am.  St.  Rep.  729.  If  the  state  objects,  it  may 
assert  its  claim ;  but  it  appears  in  evidence  that  when  Mr.  Colgate, 
the  plaintiffs*  predecessor  in  title,  in  the  year  1871,  obtained  a  grant  of 
the  land  under  water  in  front  of  his  property  at  this  point,  it  was  made 
subject  to  '*the  rights  and  privileges  in  and  to  said  premises  or  any 
part  thereof  which  the  New  York  Central  &  Hudson  River  Railroad 
Company  may  have  acquired  under  the  charter  of  the  Hudson  River 
Railroad  Company." 

The  conceded  trespass  of  four  feet  by  the  riprap  wall  and  the  tool- 
house,  and  the  trespass  by  filling  in  outside  the  strip  at  the  north  end 
of  the  property,  for  the  purposes  of  a  switch,  do  not  justify  a  manda- 
tory injunction,  directing  the  removal  of  the  encroachments.  It  is  not 
claimed  that  defendant  is  increasing  the  encroachment,  or  going  on 
with  the  trespass.  These  encroachments  existed  before  tlie  suit  was 
commenced,  and  defendant  has  suspended  operations  on  the  filling  in 
for  the  switch  track,  and  has  commenced  condemnation  proceedings 
to  acquire  the  land.  If  these  proceedings  are  prosecuted  diligently, 
the  plaintiffs  will  receive  compensation  for  the  land  taken,  and  will 
thus  obtain  a  legal  remedy  obviating  the  necessity  for  a  mandatory  in- 
junction, directing  the  removal  of  the  structures  already  in  place.    I 
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do  not  think  a  court  of  equity  should  interfere  under  such  conditions. 
Plaintiffs  may  have  a  provision  in  the  judgment  that,  if  the  condemna- 
tion proceedings  are  not  properly  and  diligently  pressed  to  completion, 
application  may  be  made  at  the  foot  of  the  decree  for  further  relief. 

In  the  second  cause  of  action  set  forth  in  the  complaint,  the  plain- 
tiffs complain  that  the  defendant  so  operates  its  railroad  on  the  right 
of  way  adjoining  plaintiffs'  lands  as  to  constitute  a  nuisance;  and  they 
pray  for  an  injunction  restraining  such  operation.  Plaintiffs  partic- 
ularly complain  of  what  they  claim  to  be  unnecessary  whistles  and  bell 
ringing,  and  the  stalling  of  live  stock  trains  on  the  tracks  adjoining 
their  property  with  resulting  sickening  and  offensive  odors  from  the  cat- 
tle and  hogs  in  the  cars,  and  disturbing  noises,  at  all  hours  of  the 
day  and  night,  interfering  with  sleep,  and  the  reasonable  enjoyment 
of  their  property.  While  the  welfare  of  the  public  and  the  necessities 
of  travel  require  that  abutters  on  a  busy  railroad  must  submit  to  an- 
noyances caused  by  the  reasonable  use  of  the  railroad,  they  are  not 
obliged  to  submit  to  those  caused  by  an  unreasonable  use;  all  the 
circumstances  being  taken  into  account.  Garvey  v.  L.  I.  R.  R.  Co.,  169 
N.  Y.  323,  64  N.  E.  67,  70  Am.  St.  Rep.  660.  The  railroad  law,  and 
the  defendants'  right  to  operate  its  railroad,  do  not  authorize  unnec- 
essary and  unreasonable  acts,  amounting  to  a  partial  appropriation  of 
.  property  without  requiring  compensation.  "When  the  Legislature  au- 
thorizes a  thing  to  be  done,  which  can  fairly  be  accomplished  without 
causing  a  nuisance,  it  will  be  assumed  that  the  Legislature  intends  that 
it  shall  be  done  in  that  way."  Randolph  Em.  Dom.  §  140.  And 
where  the  injuries  complained  of  are  not  the  natural  or  unavoidable  re- 
sult of  the  exercise  of  the  statutory  authority,  they  are  outside  the  line 
of  legislative  protection,  and  the  injured  party  has  the  right  to  resort 
to  a  court  of  equity  for  injunctive  relief.  Garvey  Case,  supra ;  Cogs- 
well V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.  10,  8  N.  E.  637,  57 
Am.  Rep.  701 ;  Morton  v.  Mayor,  etc.,  140  N.  Y.  207,  35  N.  E.  490, 
22  L.  R.  A.  241 ;  Baltimore  &  Potomac  R.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317-328,  2  Sup.  Ct.  719,  27  L.  Ed.  739. 

A  railroad  corporation  is  not  exempt  from  the  obligation  to  so  use  its 
property  as  not  to  unnecessarily  and  unreasonably  injure  its  neighbors. 
Doubtless  many  inconveniences  necessarily  result  from  proximity  to  a 
steam  railroad,  and,  as  to  these,  the  adjoining  owner  has  no  redress. 
But  railroad  corporations  are  bound,  as  well  as  private  owners,  to  have 
regard  for  existing  conditions,  the  locality  of  the  railroad,  the  incon- 
veniences arising  to  their  neighbors  from  their  operation ;  and  there  is 
nothing  in  the  charter  of  a  railroad  company  absolving  it  from  the  duty 
to  exercise  care,  and,  when  practicable,  to  minimize  these  inconven- 
iences, so  as  to  avoid  unnecessary  injury  to  those  dwelling  along  the 
route.  By  appropriate  rules  and  regulations  for  the  government  of 
its  employes,  and  the  enforcement  of  these  rules,  by  observation  of  the 
character  of  the  surrounding  locality,  and  by  having  in  mind  the  rights 
of  others,  and  devoting  some  attention  to  these  matters,  a  great  deal 
of  the  unnecessary  and  unreasonable  injuries  sometimes  attendant  on 
railroad  operation  can  be  avoided  to  the  mutual  benefit  of  the  parties. 
100  N.Y.S.-42 
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In  the  case  at  bar  the  method  of  operating  the  trains,  especially  those 
loaded  with  live  stock,  to  ray  mind,  constitutes  a  nuisance. 

The  locality  is  the  city  of  Yonkers.  The  neighborhood  is  entirely 
residential,  and  the  photographs  introduced  in  evidence  by  defendant, 
while  affording  an  admirable  view  of  the  railroad  tracks  north  and 
south,  and  the  fringe  of  trees  along  the  east  line  of  the  railroad  strip, 
do  not  show  much  of  the  city  or  the  plaintiffs*  property  lying  east  of 
the  trees.  The  noise  of  the  cattle  on  the  stalled  stock  trains,  the  offen- 
sive smells  during  the  day  and  night,  during  the  long  periods  when 
trains  are  held  up  on  the  middle  freight  trade,  pass  Arough  this  or- 
namental border  of  trees  shown  on  the  photographs,  and  enter  the 
dwellings  on  plaintiffs'  land  and  the  homes  of  the  residents  in  the 
vicinity  destroying  sleep,  causing  nausea,  and  disturbing  the  comfort 
of  the  locality.  According  to  the  evidence  here,  this  is  not  temporary, 
it  is  the  regular  method  in  which  defendant  transacts  its  business. 
The  evidence  shows  observation  by  witnesses  who  went  there  for  the 
purpose,  a  week  at  a  time  at  different  seasons.  This  third  track,  on 
which  the  greatest  nuisance  occurs,  is  used  by  freight  and  live  stock 
trains  coming  from  the  north,  down  to  a  point  near  the  south  boundary 
of  plaintiffs'  land.  At  this  point  there  is  a  switch  on  which  the  trains 
pass  to  the  main  tracks.  There  is  a  switch  tower,  and  under  defend- 
ant's method  of  doing  business  within  the  city  limits,  and,  in  this  resi- 
dential locality,  it  is  conceded  that  the  engineers  sound  the  whistles 
on  their  locomotives  to  attract  the  attention  of  the  tower  men,  and,  as 
was  proved  on  the  trial,  and,  as  defendant  admits  in  its  brief,  the 
whistles  and  the  bell  are  sounded  "to  call  the  attention  of  the  tower 
men  to  their  presence  and  desire  to  get  out  on  the  main  track."  Why 
it  should  be  necessary  to  discommode  the  peace  and  quiet  of  the  neigh- 
borhood to  call  the  attention  of  the  tower  men  to  the  train  is  unapparent. 
In  a  city,  in  a  neighborhood  such  as  this,  it  would  appear  that  the  tower 
men  should  be  on  the  watch  for  the  train,  rendering  this  much  of  the 
noise  unnecessary.  Another  practice  proved  on  the  trial,  and  conceded 
in  the  brief  of  defendant  to  be  according  to  its  rules,  is  that,  when  a 
passenger  train  is  moving  in  two  sections,  the  first  section  must  signal 
a  freight  train  standing  on  a  siding,  waiting  to  be  let  in  on  the  main 
track,  by  one  long  and  two  short  blasts  of  the  whistle  (Rule  14  defts.* 
Exhibit  E.  S.  M.  p.  97)  ;  the  engineer  of  the  freight  train  responding 
by  two  short  blasts  to  indicate  his  understanding  that  he  must  wait 
until  the  second  section  has  passed.  This,  defendant  claims,  is  neces- 
sary to  avoid  mistakes  by  the  tower  man  who  might  not  notice  the 
signals  carried  on  the  train.  This  is  in  a  city,  and  in  a  locality  con- 
cededly  appropriated  to  residences.  I  think  with  watchmen,  block 
systems,  telephone  and  telegraphic  communications,  and  due  regard  to 
the  rights  of  others,  a  large  part  of  this  whistling  and  bell  ringing 
should  be  avoided.  What  may  be  unobjectionable  in  a  legal  sense  in 
one  locality  may  be  a  legal  nuisance  in  another.  This  method  of  whist- 
ling and  bell  ringing  to  attract  the  attention  of  one  set  of  employes  to 
the  presence  and  movements  of  another  set  of  employes,  would  hardly 
be  tolerated  in  the  neighborhood  of  defendant's  terminal  in  Manhattan 
Borough,  and  at  various  other  settled  localities  along  its  line,  and  yet 
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the  presence  and  movement  of  trains  are  observed  without  any  such 
signals.  Whistles  and  bells  designed  to  warn  persons  crossing  the 
tracks,  or  upon  the  right  of  way  of  the  approach  of  trains,  are  en- 
joined by  statute.  These  are  not  the  whistles  or  bells  of  which  plain- 
tiffs complain;  if  they  were  the  court  would  not  interfere. 

The  nuisance  complained  of,  and  established  by  the  evidence,  is  the 
intolerable  system  of  signaling  by  whistles  and  bells  going  on  between 
the  employes  day  and  night,  in  disregard  of  the  plaintiffs'  rights.  Nor 
can  it  be  said  that  the  necessity  for  the  continuous  method  of  operating 
freight  and  stock  trains,  so  that  they  are  stalled  for  long  periods  of 
time  alongside  plaintiffs'  property  has  been  established.  Granting  that 
conditions  are  congested  below  Spuyten  I>U)rvil,  this  affords  no  excuse 
for  establishing  a  terminal  for  cattle  and  hogs  at  Glenwood.  The  neces- 
sity for  expediting  the  movement  of  passenger  trains,  the  prior  right 
of  the  great  through  expresses  to  a  clear  way,  their  importance  to  the 
community,  all  may  be  conceded ;  but  these  considerations,  to  my  mind, 
are  no  answer  to  the  plaintiffs'  case  and  to  the  practically  undisputed 
evidence.  It  is  not  for  the  court  to  suggest  or  point  out  methods ;  but 
whether,  by  rearranging  the  schedules  of  these  live  stock  trains,  or  hold- 
ing them  up  at  more  sparsely  settled  localities,  or  by  the  acquiring 
of  additional  track  facilities,  some  change  should  be  made  by  which 
the  plaintiffs  shall  be  relieved  of  the  undue  burden  put  upon  them. 
Their  property  cannot  be  selected  to  bear  the  entire  burden  without 
compensation.     Bates  v.  Holbrook,  171  N.  Y.  460,  64  N.  E.  181. 

There  should  be  judgment  for  the  plaintiffs,  enjoining  the  sounding 
of  whistles  and  bells,  and  the  operation  of  live  stodc  cars  in  the  defend- 
ant's track  adjoining  plaintiffs'  premises,  in  the  city  of  Yonkers,  in. 
such  a  manner  as  to  constitute  a  nuisance,  with  costs. 

Prepare  findings  and  decree,  in  accordance  with  the  views  herein  ex- 
pressed, and  settle  on  notice. 


*      VON  AU  V.  MAGENHEIMER  et  al. 
(Supreme  Court,  AppeUate  Division,  Second  Department    October  12,  1006.) 

1.  Fraud— Sale  of  Cobporatk  Stock— Damages— Good  Will  as  Element. 

In  an  action  for  false  representations  inducing  a  sale  of  stock  in  a 
manufacturing  corporation,  the  good  will  of  the  company  is  an  element 
of  value  In  determining  the  value  of  the  stock. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  23,  Cent  Dig.  Fraud,  §  66.] 

2.  Good  Will— Elements— Value— Determination. 

There  is  no  specific  rule  for  the  determination  of  the  value  of  good  will, 
but  each  case  must  be  considered  in  the  light  of  the  surrounding  facts, 
and  the  question  of  value  must  within  proper  limits  be  left  to  the  Jury, 
whose  conclusions  must  rest  on  legitimate  evidence  establishing  value. 

8.  Same. 

The  value  of  the  good  will  of  a  manufacturing  company  may  be  fairly 
arrived  at  by  multiplying  the  average  net  profits  of  the  company  by  a 
number  of  years,  such  number  being  suitable  and  proper,  having  refer- 
ence to  the  nature  and  character  of  the  business,  and  the  determination 
of  such  proper  number  of  years  should  be  submitted  to  the  Jury  as  a 
question  of  fact  dependent  on  the  evidence. 
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4.  Saio— BxoESSiVB  Taluk. 

Where  the  net  value  of  the  entire  property  and  assets  of  a  mannfactor- 
ing  corporation  amounted  at  the  most  to  $163,000,  a  finding  of  the  value 
of  its  good  will  at  $199,000,  was  excessive,  requiring  the  setting  aside  of 
the  verdict 

Ou  New  Trial— Excessive  Damages. 

Where  a  conclusion  reached  by  a  Jury  results  in  a  verdict  for  excessive 
damages,  the  trial  court  must  on  motion  set  it  aside  and  grant  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87,  Cent  Dig.  New  Trial,  i  158.] 
Gaynor  and  Hooker,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  TilHe  Von  Au,  as  executrix  of  Otto  E.  Von  Au,  against 
Louis  Magenheimer  and  others.  From  a  judgment  for  plaintiff  and 
from  an  order  denying  a  motion  for  a  new  trial,  certain  of  the  defend- 
ants appeal.     Reversed  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Charles  F.  Brown,  for  appellants. 
Alfred  E.  Sander,  for  respondent 

RICH,  J.  This  is  an  action  to  recover  damages  claimed  to  have 
been  sustained  in  consequence  of  false  representations  and  deceit, 
alleged  to  have  been  practiced  by  the  appellants  upon  the  plaintiff, 
inducing  her,  as  the  committee  of  her  incompetent  husband,  to  sell  to 
others  483  shares  of  the  capital  stock  of  the  Mason,  Au  &  Magen- 
heimer Manufacturing  Company,  owned  by  the  incompetent,  for  the 
sum  of  $60,000.  The  capital  stock  of  the  corporation  was  divided 
into  1,500  shares,  of  the  par  value  of  $100  each.  The  balance  sheet 
of  the  corporation  of  July  1,  1899,  which  as  to  tangible  assets  is  not 
disputed,  states  their  value  over  and  above  indebtedness  as  $167,666.50 ; 
but  of  this  amount  a  dividend  of  3  per  cent,  was  declared  and  paid 
in  July,  which  reduced  the  value  of  the  assets  of  the  corporation 
$4,600,  and  the  book  value  of  the  stock,  at  the  time  of  the  sale  in 
August,  to  $108.77  (plus)  per  share.  Upon  this  balance  sheet  the 
value  of  the  buildings  was  carried  at  $91,486.13.  There  was  uncon- 
tradicted evidence  in  the  case,  given  on  the  part  of  the  plaintiff,  that 
this  value  was  excessive,  and  that  the  property  would  not  bring  at  a 
sale  more  than  two-thirds  of  that  amount;  but,  eliminating  this  evi- 
dence from  consideration,  it  is  established  that  the  book  value  of  the 
stock  at  the  time  of  the  sale  did  not  exceed  $108:77  per  share.  The 
only  evidence  that  the  jury  were  warranted  in  considering  in  deter- 
mining the  value  of  the  stock,  that  did  not  appear  upon  this  balance 
sheet,  was  that  establishing  the  value  of  the  good  will  of  the  business, 
consisting  of  the  earnings  and  consequent  dividend-producing  power 
of  the  corporation  for  a  series  of  years,  which  value  the  jury  fixed  at 
$133.15  per  share,  amounting  as  a  whole  to  $199,725. 

The  only  evidence  of  the  value  of  the  good  will,  outside  of  that 
furnished  by  the  earnings  and  dividend-producing  power,  appears 
in  the  balance  sheets  from  January  1,  1891,  to  and  including  July  1, 
1895,  during  which  time  the  corporation  carried  it  as  an  asset  at  a 
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valuation  of  $20,000.  Good  will  is  an  element  of  value  which  the 
plaintiff  was  entitled  to  have  considered  by  the  jury  in  determining 
the  value  of  her  stock.  No  instructions  were  given  to  the  jury  as  to 
the  rule  to  be  applied  in  determining  such  valiie.  It  is  therefore  im- 
possible to  ascertain  with  any  degree  of  accuracy  the  principle  adopted 
in  reaching  their  conclusion.  I  do  not  see  how  it  is  possible  to  avoid 
the  conclusion  that  the  value  so  placed  upon  the  good  will  was  large- 
ly excessive.  Upon  the  valuation  of  $20,000,  placed  upon  the  good 
will  by  the  directors  of  the  corporation  (including  plaintiff's  hus- 
band), during  the  years  1891  to  1895,  the  value  of  the  good  will  of 
the  plaintiff's  stock  would  be  $6,440,  instead  of  $64,695,  fixed  by 
the  jury  as  its  value.  The  average  net  yearly  earnings  of  the  cor- 
poration from  January  1,  1891,  to  January  1,  1900  (a  period  of  nine 
years),  was  $25,111.20.  After  deducting  interest  on  the  value  of 
the  good  will  as  found  by  the  jury,  it  will  be  found  that  it  would  re- 
quire the  application  of  the  entire  net  profits  for  more  than  13  years 
to  reimburse  a  purchaser  who  paid  the  sum  allowed  by  the  jury  as 
the  value  of  the  good  will,  during  which  time  he  would  receive  no 
profits  from  his  investment.  The  option  given  Walton  does  not  re- 
lieve this  situation,  nor  furnish  competent  evidence  warranting  the 
placing  of  so  large  a  value  upon  the  good  will.  His  option,  which 
expired  on  June  1,  1899,  was  conditioned  upon  his  securing  a  similar 
option  from  a  majority  of  the  candy  manufacturers  in  the  United 
States.  Had  he  succeeded  in  doing  this,  and  in  creating  a  monopoly, 
it  may  be  that  the  plant  would  have  been  worth,  under  such  circum- 
stances, the  option  price  as  an  investment;  but  there  is  no  evidence 
in  this  case  warranting  the  assumption  that  the  property  had  an  ac- 
tual value  equalling  the  sum  stated  in  the  option. 

The  industry  of  counsel  has  not  resulted  in  the  citation  of  any  case 
in  this  country  in  which  a  specific  rule  for  the  determination  of  the 
value  of  good  will  is  declared.  No  rigid  and  unvarying  rule  can  be 
laid  down  by  the  courts  in  this  class  of  cases.  Each  must  be  con- 
sidered and  determined  in  the  light  of  the  facts  surrounding  and  con- 
nected with  it.  Within  proper  limits  the  determination  of  such  ques- 
tion must  be  left  to  the  jury,  but  their  conclusion  must  rest  upon  evi- 
dence legitimately  tending  to  establish  value  and  supporting  their  ver- 
dict. Our  courts  have  not  adopted  the  rigid  rule,  established  by  the 
English  courts,  of  limiting  the  value  of  good  will  to  one  year's  pur- 
chase of  the  net  annual  profits  of  the  business,  calculated  on  an  aver- 
age of  three  years  (Mallerish  v.  Keen,  28  Beav.  453),  or  that  three 
years'  net  profits  of  a  business  arbitrarily  represents  the  value  of  its 
good  will  (Page  v.  Ratliffe„  76  Law  Times  Rep.  371),  but,  on  the 
contrary,  incline  to  the  more  equitable  rule  that  the  value  of  good 
will  may  be  fairly  arrived  at  by  multiplying  the  average  net  profits 
by  a  number  of  years,  such  number  being  suitable  and  proper,  hav^ 
ing  reference  to  the  nature  and  character  of  the  particular  business 
under  consideration,  and  the  determination  of  such  proper  number 
of  years  should  be  submitted  to  and  determined  by  the  jury  as  a  ques- 
tion of  fact,  dependent  upon  the  evidence  before  them  in  each  action. 
It  cannot  be  determined  by  courts  as  a  question  of  law. 
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I  am  not  aware  of  any  principle  of  law,  adopted  by  the  courts  of 
this  or  any  other  country,  which  would  sustain  a  good  will  value  of 
$199,725,  in  a  case  where  the  net  value  of  the  entire  property  and 
assets  of  the  corporation  amounted,  at  the  most,  to  but  $163,166.50 ; 
and  where,  as  in  this  case,  it  is  clearly  apparent  that  the  conclusion 
reached  by  the  jury  results  in  a  verdict  for  excessive  damages,  the 
trial  court  should,  upon  motion,  set  it  aside  and  direct  a  new  trial, 
and  an  appellate  court  has  no  alternative  but  to  do  so,  on  an  appeal 
from  the  order  denying  such  motion. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 

WOODWARD  and  JENKS,  JJ.,  concur.  HOOKER,  J.,  being  of  opinion 
that  the  Judgment  should  be  reduced,  and  as  so  reduced  affirmed. 

GAYNOR,  J.  The  judgment  should  be  reversed  on  the  ground  that 
the  cause  of  action  alleged  in  the  complaint  was  not  made  out  and 
the  motion  to  dismiss  at  the  dose  should  have  been  granted.  The 
fraudulent  statements  and  acts  which  the  complaint  alleges  to  have 
induced  the  plaintiff  to  sell  her  shares  of  stock  to  the  defendants  were 

(1)  that  the  defendants  represented  to  the  plaintiff  that  on  account 
of  losses  in  the  business  the  company  could  not  at  that  time  (July, 
1899)  pay  a  semi-annual  dividend  of  more  than  3  per  cent.,  and  that 
it  was  doubtful  whether  it  should  ever  be  able  to  pay  larger  dividends, 

(2)  that  they  refrained  from  declaring  a  just  and  adequate  dividend, 
and  declared  one  of  only  3  per  cent,  semi-annually,  (3)  that  they  in- 
creased their  salaries.  There  is  no  evidence  that  the  statement  as  to 
losses  was  false,  but  the  contrary.  As  to  the  statements  about  divi- 
dends, and  the  declaring  of  the  dividend,  the  evidence  shows  that 
the  regular  semi-annual  business  statement  of  the  company  in  writ- 
ing was  issued  prior  thereto,  showing  the  earnings,  assets  and  prof- 
its, and  that  the  plaintiff  heard  it  read  or  the  substance  of  it  stated 
at  the  meeting  of  the  directors,  and  was  given  a  copy  of  it,  which  she 
produced  at  3ie  trial.  There  is  no  evidence  that  this  statement  was 
false  in  any  particular,  or  that  the  books  of  the  company  were  falsi- 
fied, about  which  much  was  made  on  the  trial.  All  the  profits, 
$8,843.66,  were  declared  out  in  dividends,  except  $4,343.60  which  was 
retained  as  surplus.  For  a  company  with  a  capital  of  $150,000  and 
sales  amounting  to  as  much  to  carry  that  much  of  a  surplus  was 
reasonable.  The  expression  of  doubt  whether  the  company  would 
thereafter  pay  larger  dividends  was  a  matter  of  opinion  upon  which 
fraud  cannot  be  based.  It  was  expressed  on  facts  open  to  the  plain- 
tiff and  known  to  her.  As  to  the  incre;gise  of  salaries,  it  was  a  fact, 
not  a  falsehood,  and  the  law  gave  the  plaintiff  a  remedy  if  it  was  ex- 
cessive. But  the  complaint  does  not  allege  it  was  excessive.  More- 
over, the  plaintiff  having  sold  her  stock  with  knowledge  of  the  in- 
crease, cannot  now  complain  of  it  as  fraudulent.  If  it  was  a  fraud 
she  acted  with  full  knowledge  of  it. 

To  reverse  the  judgment  on  the  ground  that  the  verdict  was  ex- 
cessive would  be  to  instruct  the  trial  court  that  the  evidence  made 
out  the  cause  of  action,  and  that  would  insure  to  the  plaintilBF  a  verdict 
on  the  second  trial. 
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BAUER  T.  EMPIRE  STATE  DAIRY  CO. 
<Supreme  Court,  Appellate  Division,  Second  Department    October  12,  1906.) 

Masteb  and  Servant— Injury  to  Servant— Contributory  Negligence. 

Evidence,  in  an  action  for  injuries  to  an  employ^  falling  ofT  a  platform 
used  by  the  employer  in  the  conduct  of  bis  business  because  of  it  being 
insufficiently  lighted,  examined,  and  held  not  to  support  a  finding  of  free- 
dom from  contributory  negligence  essential  to  a  recovery* 

Woodward  and  Rich,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  H.  Bauer  against  the  Empire  State  Dairy  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Frederick  Hulse,  for  appellant 
C.  D.  Rust,  for  respondent. 

HOOKER,  J.  The  plaintiff  has  had  a  verdict  in  this  action  of 
negligence.  He  was  the  servant  of  the  defendant,  and  claimed,  under 
the  employers'  liability  act,  that  the  defendant  was  guilty  of  negligence 
in  directing  him  to  go  upon  a  certain  platform  used  by  it  in  the  con- 
duct of  its  business,  when  the  platform  was  not  sufficiently  lighted, 
and  in  failing  and  neglecting  to  provide  sufficient  light  where  the 
plaintiff  was  required  to  perform  his  duties.  From  the  judgment  en- 
tered upon  the  verdict,  and  from  an  order  denying  a  motion  for  a  new 
trial,  the  defendant  appeals  to  this  court. 

The  defendant  was  engaged  in  the  business,  among  others,  of  dis- 
tributing milk,  and,  as  necessary  and  convenient  to  the  conduct  of  that 
business,  maintained  a  building  on  the  southwest  corner  of  Broadway 
and  Hayward  street,  in  the  borough  of  Brooklyn.  Extending  south- 
ward from  this  building,  along  the  westerly  side  of  Hayward  street,  was 
a  platform  3j4  or  4  feet  wide,  30  to  40  feet  long,  and  about  4  feet  above 
the  ground,  against  which  milk  wagons  were  placed  for  the  con- 
venient loading  and  unloading  of  cans  and  boxes.  The  southwest 
comer  of  this  platform  was  somewhat  cut  away,  so  as  to  allow 
vehicles  which  desired  to  load  or  unload  on  the  westerly  side  of  the 
platform  to  come  in  from  Hayward  street  and  cut  the  corner  con- 
veniently, without  fear  of  colliding  with  a  sharp  angle  at  the  southwest 
corner  of  the  platform.  A  week  or  two  before  the  accident  the  plain- 
tiff, a  man  about  60  years  of  age,  applied  for  a  position,  but  was  not 
around  the  premises  sufficiently  long  to  become  acquainted  with  the 
arrangement  of  the  building  and  platform.  On  the  night  before  the 
accident,  having  been  sent  for,  he  reported  at  the  defendant's  place  of 
business  and  was  directed  to  return  and  go  to  work  early  in  the  morn- 
ing. He  did  so,  and  was  engaged  during  the  day  of  the  evening  on 
which  he  was  hurt  in  various  occupations  around  the  building,  and 
testifies,  and  the  jury  has  believed  him,  that  he  was  not  upon  the 
platform,  and  did  not  observe  its  shape  or  size.    About  6  o'clock  in 
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the  evening  of  the  5"8th  of  January,  1903,  after  most  of  the  men  had 
gone  home,  he  asked  the  superintendent  if  there  was  anything  more 
to  be  done,  and  was  by  him  directed  to  go  upon  this  platform  and 
bring  up  a  couple  of  boxes  that  appeared  to  be  standing  near  its 
southerly  end.  These  boxes  were  designed  to  hold  milk  twttles,  and 
were  apparetly  about  a  foot  wide  and  two  or  three  feet  long.  There 
is  little  dispute  as  to  the  fact  that  the  platform  was  very  poorly 
lighted,  and  except  for  a  light  in  the  main  building,  which  might  shine 
somewhat  through  a  door  leading  to  the  platform,  the  scene  was  il- 
luminated t>y  a  single  gas  jet  some  considerable  distance  from  the  place 
where  the  boxes  stood.  Although  there  were  electric  light  and  gas 
fixtures  in  plenty  along  and  over  the  platform,  which  could  have  been 
easily  lit,  they  were  not  burning.  It  is  evident  that  the  light  was  so 
faint  that  the  plaintiff  had  some  difficulty  in  observing  the  locality  and 
the  exact  presence  and  location  of  the  boxes  themselves.  He  says  he 
walked  south  on  the  platform,  near  the  wall  on  its  easterly  side,  dis- 
cerned the  outline  of  the  boxes  towards  the  south  end  of  the  platform, 
and  when  he  approached  them  assured  himself  of  their  location  by 
touching  them  with  his  foot.  He  then  laid  hold  with  his  left  hand 
of  one  end  of  a  box  that  rested  on  top  of  another,  and,  as  he  -was 
reaching  around  in  a  general  southerly  direction  with  his  right  hand 
to  grasp  the  other  end  of  the  box,  his  foot  slipped  off  the  edge  of  the 
platform,  and  he  fell  westerly  to  the  ground  below  and  sustained 
serious  injuries.  It  does  not  appear  exactly  how  far  from  the  souther- 
ly end  of  the  platform  these  boxes  stood.  In  his  direct  examination 
the  plaintiff  says  he  thouglU  they  were  4  or  5  feet  away,  but  finally 
admitted  that  was  a  mere  guess  and  he  did  not  know.  Nowhere 
else  in  the  evidence  is  their  exact  location  disclosed. 

In  his  brief  the  respondent  seeks  to  impress  the  fact  that  the  plain- 
tiflF  slipped  and  fell  off  that  part  of  the  platform  which  rounded  or  was 
somewhat  cut  away  at  its  southwesterly  point;  but  there  is  no  proof  of 
that  fact,  nor  is  there  proof  of  how  far  from  its  extreme  southerly 
point  this  platform  was  cut  away,  and  hence  we  are,  as  the  jury  must 
have  been,  unable  to  do  more  than  speculate  as  to  the  exact  part  of  the 
platform  from  which  the  plaintiff  fell.  We  are  persuaded  that  the 
plaintiff  has  failed  to  meet  the  burden  imposed  upon  him  of  showing 
affirmatively  that  he  was  free  from  contributory  negligence.  Assum- 
ing, for  the  sake  of  discussion,  that  the  defendant  was  negligent 
in  not  providing  more  light,  it  is  to  be  noticed  that  the  plaintiff  has  not 
testified  to  any  caution  or  care  exercised  after  la3dng  hold  of  the  box 
with  his  left  hand.  It  is  quite  apparent  that  there  is  sufficient  evidence 
from  which  the  jury  might  have  found  that  he  was  in  the  exercise 
of  care  in  proceeding  along  the  platform  to  where  the  boxes  rested; 
but  he  did  not  sustain  his  injuries  in  reaching  the  boxes,  but  rather 
while  engaged  in  the  business  of  removing  one  from  the  place  where 
it  stood.  He  knew  it  was  dark.  He  knew  that  hie  was  ignorant  of  the 
exact  dimensions  and  conformation  of  the  platform.  Under  these 
circumstances  he  should,  of  course,  have  exercised  a  degree  of  care 
commensurate  with  the  conditions  and  his  ignorance.  The  evidence 
fails  to  disclose  the  exercise  of  any  care  on  his  part,  or  of  any  conduct 
from  which  the  jury  were  justified  in  finding  that  he  exercised  care 
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while  he  was  in  the  act  of  lifting  this  box,  such  as  trying  to  discern 
the  limits  of  the  platform,  locating  it  with  his  foot  as  he  had  the 
place  of  the  boxes,  or  assuring  himself  in  any  other  way  that  it  was 
safe  for  him  to  step  or  move  to  the  westerly  side  of  the  box  and 
reaching  with  his  right  hand  to  grasp  the  other  end  of  the  box  he  was 
attempting  to  lift.  He  knew  that  the  place  on  which  he  was  working 
was  a  mere  platform  and  had  a  westerly  edge,  from  which  one  night 
fall  to  the  ground  below;  for  he  had  during  the  day  seen  wagons 
loading  and  unloading  there,  had  from  a  distance  observed  carpenters 
in  the  act  of  repairing  a  floor,  and  in  walking  south  on  the  platform 
just  prior  to  the  accident  had  kept  well  to  the  easterly  side  thereof. 
Under  the  circumstances  he  was  required  to  exercise  some  care.  The 
evidence  does  not  disclose  that  he  exercised  any,  and  from  the  state 
of  the  record  the  jury  were  not  justified  in  finding  that  he  was  not 
guilty  of  negligence  which  contributed  to  his  injuries. 

The  judgment  must  tlierefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

JENKS,  J.,  concurs.     GAYNOR,  J.,  concurs  in  result.    WOOD- 
WARD and  RICH,  Jj.,  dissent. 


LAMBERT  v.  WESTCHESTER  ELECTRIC  R.  CO. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    October  12,  1906.) 

Btrest  Railboadb— Bqitifment— Gut  Wibe  Poles— Negligenck—Contbibu- 
TOBT  Negligenob—Evidenoe— Question  fob  Jxjbt. 

In  an  action  for  Injuries  to  a  fireman  by  striking  a  guy  wire  pole  main- 
tained by  a  street  railway  company,  acf  be  was  riding  from  a  fire  house 
to  a  fire  on  the  fire  wagon,  evidence  held  to  require  submission  of  the 
railway  company's  negligence  In  placing  the  pole  too  near  to  the  drive- 
way, and  plalntifTs  contributory  negligence,  to  the  Jury. 

[Ed.  Note. — For  cases  hi  point,  tee  vol.  44,  Cent  Dig.  Street  Railroads, 
I  ©3.] 

Jenks,  J.,  dissenting. 

AppeaJ  from  Trial  Term,  Westchester  County. 

Action  by  Arthur  Lambert  against  the  Westchester  Electric  Rail- 
road Company.  From  a  judgment  for  defendant,  and  from  an  order 
denying  plaintiff's  motion  for  a  new  trial  on  the  minutes,  he  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER, 
RICH,  and  MILLER,  JJ. 

Sydney  A.  Syme,  for  appellant. 
Edward  D.  O'Brien,  for  respondent 

RICH,  J.  This  appeal  is  taken  from  a  judgment  entered  upon  the 
dismissal  of  the  complaint,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes,  and  the  only  question 
presented  is  whether  the  case  should  have  been  submitted  to  the  jury. 

The  plaintiff  was  a  member  of  the  volunteer' fire  department  of  the 
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city  of  Mt.  Vernon,  belonging  to  a  company  called  the  "Fire  Patrol 
Company,"  which  occupied,  with  its  apparatus,  the  north  portion  of  a 
building  devoted  to  fire  department  purposes  and  housing  three  com- 
panies. This  company  used  a  wagon  between  4  and  5  feet  in  width, 
drawn  by  two  horses,  having  an  entrance  at  the  rear  and  one  on  each 
side  between  the  front  and  rear  wheels;  three  steps  furnishing  the 
means  of  getting  into  the  wagon  from  the  ground.  It  was  permissible, 
although  not  obligatory,  for  members  of  the  company,  when  a  fire 
alarm  was  sounded  to  ride  on  this  wagon  to  and  from  the  fire.  The 
front  of  the  building  so  occupied  was  16  feet  from  the  curb  of  the 
street  on  which  it  fronted.  Between  it  and  the  curb  a  flagstone  side- 
walk 4  feet  in  width  crossed  the  front,  the  inside  edge  of  which  was 
8  feet  from  the  front  of  the  building  and  the  outer  edge  4  feet  from  the 
curb.  The  entrance  to  the  building  used  for  running  the  wagon  in 
and  out  was  7  feet  4  inches  wide  in  the  clear.  From  this  doorway  to 
the  curb  was  a  cobble  stone  driveway  9  feet  7yi  inches  wide.  For  a  dis- 
tance from  the  north  line  of  the  driveway,  south  12J/2  feet,  the  curb 
had  been  cut  down  to  permit  the  more  easy  passage  of  the  wagon  over 
it.  Commencing  at  this  point,  and  extending  south  4  feet  2)4  inches, 
the  curb  had  not  been  cut  down  and  was  of  a  height  of  6  indies  above 
the  pavement.  Back  of  this  piece  of  curb  the  defendant  formerly 
maintained  a  lattice  work  pole  carrying  its  wires.  The  fire  patrol 
wagon  had  collided  with  this  pole  on  one  or  more  occasions  when 
leaving  the  building  to  go  to  a  fire.  In  the  latter  part  of  June,  1901, 
the  pole  inspector  of  the  defendant  reported  to  the  president  of  the 
company  that  this  pole  was  decayed,  bent  towards  the  street,  and  that 
there  was  danger  of  the  fire  apparatus  colliding  with  it  in  leaving  the 
building.  Prior  to  plaintiff's  injury  the  defendant  removed  the  lattice 
work  pole  and  replaced  it  with  a  round  iron  pole  6  inches  in  diameter, 
set  in  cement  and  placed  from  7  to  8  inches  north  of  the  location  of  the 
former  pole.  From  the  north  side  of  the  new  pole  to  the  south  side 
of  the  driveway  was  3  feet  6J^  inches.  The  distance  between  the 
pole  and  the  north  side  of  the  driveway  was  13  feet  l}i  inches. 

Between  8  and  9  o'clock  on  the  evening  of  October  4,  1901,  the 
plaintiff  was  on  the  second  floor  of  the  building  occupied  by  his  com- 
pany when  an  alarm  of  fire  was  sounded.  He  ran  to  the  ground  floor. 
As  he  reached  the  street  the  wagon  was  just  being  driven  out  of  the 
house.  He  jumped  upon  the  steps  composing  the  entrance  to  the 
wagon,  on  its  right  side  (the  side  nearest  the  pole  of  defendant  re- 
ferred to),  and  while  upon  the  steps  the  wagon  was  driven  so  near 
the  pole  that  his  body  was  caught  between  it  and  the  side  of  the 
wagon,  causing  the  injuries  for  which  he  seeks  to  recover  in  this  action. 
The  plaintiff  testified  that  he  knew  and  was  familiar  with  the  loca- 
tion of  the  pole.  At  the  close  of  the  evidence  the  learned  trial  justice 
granted  defendant's  motion  for  a  nonsuit  on  the  gjrounds :  First,  that 
the  plaintiff  had  failed  to  establish  negligence  on  the  part  of  the  defend- 
ant; and,  second,  that  there  was  not  sufficient  evidence  to  warrant  the 
submission  of  the  case  to  the  jury  of  the  plaintiff's  freedom  from 
contributory  negligence. 

The  action  is  brought  upon  the  theory  that  the  defendant  was  negli- 
gent in  placing  and  maintaining  its  pole  in  an  improper  position  and 
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place  in  the  street.  The  defendant  being  incorporated,  and  having 
been  given  by  the  municipality  the  right  to  erect  and  maintain  its 
poles  in  the  streets  for  the  proper  conduct  of  its  business,  the  location 
of  its  poles  cannot  be  held  to  be  a  nuisance  or  a  wrongful  obstruction 
of  the  street.  And  yet  we  think  there  was  evidence  in  the  case  from 
which  a  jury  might  be  warranted  in  finding  defendant  negligent  in 
placing  the  pole  in  such  close  proximity  to  the  driveway,  over  which 
it  ought  to  have  known  the  vehicles  of  the  fire  department  were 
frequently  driven  with  great  rapidity.  The  degree  of  care  required 
of  the  defendant  was  that  of  ordinany  prudence  and  forethought. 
Did  it  exercise  this  care?  We  think  the  question  is  one  of  fact,  and 
ought  to  have  been  answered  by  the  jury.  We  are  also  of  opinion 
that  the  question  of  plaintiff's  freedom  from  contributory  negligence 
ought  to  have  been  submitted  to  the  jury. 

Judgment  must  therefore  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event.    All  concur,  except  JENKS,  J.,  who  dissents. 


MEEKS  T.  MEEKS. 
(Supreme  Court,   Special  Term,  Kings  County.     October  22,  1906.) 

1.  Trusts— Accounting  by  Trustee— Jubisdiotion  of  Courts. 

Code  Civ.  Proc.  S  2481,  subd.  11,  authorizes  the  Surrogate's  Court  to  ex- 
ercise such  Incidental  powers  as  may  be  necessary  to  carry  out  powers 
expressly  conferred.  Section  2808  provides  that  a  testamentary  trustee 
may  be  called  to  account  by  petition  in  the  Surrogate's  Court  by  any 
person  interested  in  the  execution  of  the  trust,  and  by  section  2514,  subd. 
11,  a  "person  interested"  is  any  one  entitled  to  share  in  the  estate, 
except  a  creditor.  An  executrix  sued  an  executor  and  trustee  for  an 
accounting  on  the  ground  that  defendant  had  wrongfully  retained  income 
bequeathed  to  plaintiff's  testator,  and  it  appeared  that  defendant  had 
accounted  in  the  Surrogate's  Court,  and  that  his  account  had  been  there 
settled.  Held,  that  the  complaint  would  be  dismissed,  as  the  matters  were 
properly  cognizable  in  the  Surrogate's  Court 

[Ed.  Note. — For  cases  in  point,  see  vol.  47,  Cent.  Dig.  Trusts,  §  417.] 

2,  Insane  Persons— Actions— Leave  to  Sue. 

In  proceedings  for  the  settlement  of  the  account  of  an  executor  and 
testamentary  trustee,  citation  having  been  duly  served  on  an  incompetent, 
who  was  a  necessary  party,  and  on  his  committee,  and  the  committee 
having  appeared  by  counsel,  the  decree  was  valid,  though  permission  was 
not  obtained  from  the  Supreme  Court  to  make  the  incompetent  a  party 
or  to  serve  him  with  citation. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27,  Cent  Dig.  Insane  Persons, 
§  157.] 

Suit  by  Catherine  L.  Meeks,  as  executrix  of  the  will  of  W.  Meeks, 
r.,  against  Edwin  B.  Meeks,  individually,  and  as  executor  of  W. 
'eeks,  Sr.,  deceased.     Complaint  dismissed. 

See  84  N.  Y.  Supp.  67. 

Ketcham  &  Owens  (James  M.  Gray,  of  counsel),  for  plaintiff. 
Lewis  L.  Delafield  and  Eugene  D.  Hawkins,  for  defendants. 


m' 


KELLY,  J.  The  plaintiff  sues  to  obtain  an  accounting  by  the  de- 
fendant as  executor  and  trustee  under  the  will  of  Joseph  W.  Meeks, 
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Sr.  She  alleges  that  there  is  money  due  the  estate  which  she  repre- 
sents, from  the  estate  represented  by  the  defendant,  being  a  part  of 
the  income  bequeathed  to  Meeks,  Jr.,  in  the  will  of  his  father,  the 
defendant's  testator.  She  claims  that  the  defendant  has  wrongfully 
retained  part  of  this  income,  applying  it  to  payment  of  an  existing 
debt  from  the  son  to  the  father,  the  validity  of  which  debt  she  wishes- 
to  contest.  And  it  appearing  that  the  defendant  has  accounted  iir 
the  Surrogate's  Court  of  Suffolk  County  from  time  to  time,  and  that 
in  1893  a  decree  was  entered  in  that  court  judicially  settling  the  de- 
fendant's accounts  as  executor  and  trustee,  she  asks  tiiat  the  decree  be 
set  aside  because,  she  alleges,  her  testator,  Meeks,  Jr.,  was  not  prop- 
erly before  the  court.  She  alleges  that  Meeks,  Jr.,  was  adjudged  in- 
competent, and  that  the  late  Wilmot  M.  Smith,  afterwards  a  justice 
of  this  court,  was  appointed  committee  of  his  person  and  property^ 
And  although  the  citation  in  the  accounting  proceeding  was  served 
upon  the  incompetent  and  upon  his  committee,  and  although  the  com- 
mittee appeared  and  answered  in  the  proceeding,  the  plaintiff  avers 
that  the  Surrogate's  Court  was  without  jurisdiction,  because,  she 
claims,  permission  should  have  been  obtained  from  the  Supreme  Court 
to  make  the  incompetent  a  party  to  the  accounting  proceeding  as  well 
as  to  serve  him  with  the  citation.  And  plaintiff  also  asks  that  certain 
consents  and  receipts  filed  in  the  accounting  proceedings  be  declared 
void.  Aside  from  the  relief  prayed  for  against  the  decrees  already- 
entered  in  the  Surrogfate's  Court,  plaintiff  asks  for  an  accounting  by 
the  defendant  as  executor  and  trustee  since  the  date  of  the  last  ac- 
count filed  in  the  Surrogate's  Court.  This  suit  coming  on  for  triaU 
the  plaintiff's  counsel  opening  and  offering  in  evidence  the  surrogate's 
decree  of  February  27,  1893,  the  defendant  executor  moves  upon  the 
opening,  which  is  a  part  of  the  record  and  the  proof,  that  the  com- 
plaint be  dismissed,  on  the  ground  that  the  matters  involved  are  prop- 
erly cognizable  in  the  Surrogate's  Court,  and  that,  while  this  court 
has  jurisdiction,  it  should  not  exercise  jurisdiction  on  the  facts  as  they 
now  appear. 

Examination  of  the  briefs  presented  by  the  parties  convinces  me 
that  the  views  expressed  on  the  trial  are  correct.  I  think  the  Sur- 
rogate's Court  can  afford  the  plaintiff  full  relief,  and  that  the  Sur- 
rogate's Court  is  the  proper  tribunal  to  pass  upon  the  plaintiff's  griev- 
ances. The  limitations  upon  the  powers  of  the  Surrogates'  courts, 
which  exited  for  many  years,  and  which  prevented  that  court  from 
giving  complete  and  perfect  relief  in  the  cases  cited  by  the  learned 
counsel  for  the  plaintiff,  have  been  largely  removed.  That  court  now^ 
has,  by  express  provision  of  the  statute,  the  authority  to  exercise  such 
incidental  powers  as  are  necessary  to  carry  into  effect  the  powers 
expressly  conferred  (Code  Civ.  Proc.  §  2481,  subd.  11),  and,  eveit 
prior  to  the  code,  the  surrogate  had  power  to  vacate  decrees  on  ac- 
count of  fraud  or  irregularity  (matter  of  Henderson,  33  App.  Div. 
545,  53  N.  Y.  S.  957,  citing  Sipperley  v.  Baucus,  24  N.  Y.  46,  In 
re  Brick's  Estate,  15  Abb.  Prac  12,  Dobke  v.  McClaran,  41  Barb. 
491,  and  Campbell  v.  Thatcher,  64  Barb.  382).  It  would  seem  that 
the  question  whether  an  executor  and  trustee  has  paid  over  the  whole 
or  only  part  of  a  legacy  claimed  by  a  beneficiary  was  clearly  within 
the  power  of  the  surrogate  to  determine,  and,  if  there  are  irregulari- 
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ties  or  fraud  at  the  base  of  a  decree,  the  surrogate  can  apply  the 
remedy.  I  think  the  Surrogate's  Court  is  the  proper  tribunal  in  which 
to  take  the  defendant's  account  since  the  period  covered  by  the  decree 
of  1893.  The  plaintiff,  as  a  person  interested  in  the  execution  of  the 
trust  (Code,  §  2514,  subd.  11),  can  institute  a  proceeding  in  the  Sur- 
rogate's Court  to  compel  the  accounting  (Code,  §  2808). 

While  I  think  the  question  of  the  regularity  of  the  decree  of  1893 
should  be  presented  to  the  Surrogate's  Court,  I  also  think  the  objec- 
tion urged  against  the  jurisdiction  of  that  court  is  not  sound.  Where 
a  party  has  been  declared  an  incompetent,  and  this  court  has  appoint- 
ed a  committee  of  his  person  and  estate,  and  an  accounting  proceed- 
ing is  brought  in  the  Surrogate's  Court  relative  to  property  in  which 
the  incompetent,  as  well  as  others,  is  interested,  I  do  not  think  it  is 
necesssary  to  apply  to  this  court  for  permission  to  serve  the  citation. 
The  propriety  of  the  accounting  proceeding  is  determined  by  statute. 
The  incompetent  is  concededly  a  necessary  party.  And  his  rights 
are  under  the  protection  of  the  court  through  the  committee.  Where 
the  citation  was  duly  served  on  the  incompetent  and  on  the  commit- 
tee, and  where  the  committee  appeared  by  counsel,  I  think  the  decree 
is  valid.  Even  though  the  permission  to  sue  was  a  desirable  prelim- 
inary, the  failure  to  obtain  it  was  merely  an  irregularity  which  could 
be  cured  or  waived  at  any  stage  of  the  proceeding.  Le  Fevre  v. 
Matthews,  39  App.  Div.  232,  67  N.  Y.  Supp.  128.  Even  in  cases 
where  the  process  was  served  upon  the  incompetent,  and  judgment 
was  obtained  without  the  knowledge  of  the  committee,  the  proceed- 
ings have  been  sustained ;  the  court  holding  that  they  are  not  only  bind- 
ing, but  that  they  "are  not  even  irregular  or  erroneous."  Crippen 
V.  Culver,  13  Barb.  424;  Stembergh  v.  Schoolcraft,  2  Barb.  153. 
And  there  is  nothing  in  the  case  presented  here,  where  it  appears 
that  the  rights  of  the  incompetent  were  cared  for  by  his  committee, 
an  eminent  lawyer,  represented  by  learned  counsel,  which  calls  for 
action  by  this  court  after  the  lapse  of  13  years,  to  interfere  with  the 
surrogate's  decree. 

I  conclude,  therefore,  that  this  case  presents  the  same  situation 
as  in  Borrowe  v.  Corbin,  31  App.  Div.  172,  52  N.  Y.  Supp.  741, 
affirmed  165  N.  Y.  634,  59  N.  E.  1119.  In  that  case  Mr.  Justice 
Joseph  F.  Daly  refused  to  proceed  with  the  case  in  equity  and  dis- 
missed the  complaint,  holding  that  the  Surrogate's  Court  had  juris- 
diction in  the  premises,  and  that,  while  this  court  had  jurisdiction, 
it  would,  on  the  facts  presented,  decline  to  exercise  it,  remitting  the 
parties  to  the  surrogate. 

It  follows  that  the  complaint  should  be  dismissed. 


J.  P.  LEWIS  CO.  v.  PHCENIX  OAR  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    October  17,  1906.) 

1.  Venub— Grounds  of  Change— Convenience  of  Witnesses. 

While  under  Supreme  Court  Rule  No.  48  the  place  where  the  transac- 
tion involved  arose  is  a  circumstance  to  be  taken  into  consideration  in  the 
diqHwition  of  a  motion  to  change  the  place  of  trial,  and  the  fact  that  the 
tranflaction  arose  in  New  York  City  is,  in  a  close  case,  regarded  by  the 
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court  as  potential,  where  the  affidavits  show  overwhelmingly  that  the  con- 
venience of  witnesses  wUi  be  subserved  by  disregarding  that  provision  of 
the  rule,  its  importance  as  a  circumstance  will  be  overborne. 

[Ed.  Nota — ^For  cases  in  point,  see  vol.  48,  Gent.  Dig.  Venue,  H  76,  77.] 

2.   SaICE— SUFFICIEKOT  OF  SHOWING. 

Where  defendant  corporation,  in  an  action  for  goods  sold  and  deliv^ ed 
to  it  by  plaintiff,  a  corporation  in  Lewis  coimty,  claimed,  on  a  motion  for 
change  of  place  of  trial  to  New  York  City,  that  it  purchased  goods  of  a 
brokerage  firm  In  such  city  wherein  defendant  did  business,  and  that  the 
account  of  such  firm  had  been  adjusted,  but  the  affidavit  of  the  officer  of 
the  brokerage  firm,  by  whom  defendant  expected  to  prove  the  fact  of  the 
adjustment,  denied  that  the  same  was  made,  and  further  stated  that  the 
firm  had  no  Interest  in  the  sale  except  to  the  extent  of  the  conunissions 
agreed  to  be  paid  it  by  plaintiff,  defendant  was  not  entitled  to  a  change  of 
place  of  trial. 

8.  Same— Conditions  Precedent— Cohpulsoby  Reference. 

A  plaintiff  entitled  to  a  jury  trial.  In  an  action  to  recover  for  goods 
sold  and  delivered,  cannot  be  compelled  to  forego  such  right  and  to  consult 
to  a  reference  as  a  condition  of  retaining  the  place  of  trial  in  the  county 
wherein  he  does  business. 

Appeal  from  Special  Term,  Lewis  County. 

Action  by  the  J.  P.  Lewis  Company  against  the  Phoenix  Car  Com- 
pany. From  an  order  granting  defendant  a  change  of  place  of  trial, 
plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

W.  B.  Van  Alen,  for  appellant 
Geo.  H.  Bobb,  for  respondent. 

SPRING,  J.  The  action  is  to  recover  for  goods  sold  and  delivered 
by  the  plaintiff,  a  domestic  corporation  in  Lewis  county,  to  the  defend- 
ant, a  like  corporation  doing  business  in  New  York  City.  The  answer 
is  a  general  denial,  so  that  by  the  pleadings  the  only  issue  between  the 
parties  is  the  sale  and  delivery  of  the  goods.  On  this  issue  the  de- 
fendant really  has  no  witnesses  whatever  to  disprove  the  sale  of  the 
goods,  or  that  the  price  was  for  the  sum  alleged  in  the  complaint,  or 
the  actual  delivery  to  it.  On  behalf  of  the  plaintiff,  it  appears  that 
it  can  establish  the  sale  and  shipment  of  the  goods  by  four  witnesses. 
The  ground  of  the  application  is  the  convenience  of  the  witnesses,  and 
upon  the  only  issue  tendered  by  the  pleadings  the  plaintiff  has  four, 
while  the  defendant,  upon  a  fair  construction  of  what  is  expected  to 
be  proved  by  it,  seems  to  be  withput  witnesses. 

The  defendant  lays  much  stress  upon  the  fact  that  the  transaction 
arose  in  New  York  City,  In  a  close  case  that  fact  is  potential,  and 
this  court  has  always  so  regarded  it.  But  it  must  be  borne  in  mind 
that  the  application  is  for  the  convenience  of  witnesses,  and  the  place 
where  the  transaction  arose  is  a  "circumstance  to  be  taken  into  con- 
sideration" (rule  48),  in  the  disposition  of  the  motion,  although,  as 
already  suggested,  it  is  a  very  significant  and  often  the  controlling 
circumstance.  Where,  however,  the  affidavits  show  overwhelmingly 
that  the  convenience  of  the  witnesses  will  be  subserved  by  disregard- 
ing that  provision,  its  importance  as  a  circumstance  will  be  overborne 
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But,  when  we  come  to  look  at  what  the  defendant  evidently  considers 
its  real  defense,  it  is  in  a  much  more  unfortunate  plight.  Its  claim  is, 
and  the  proof  shows,  that  these  goods  were  purchased  by  it  of  the 
New  York  Box,  Board  &  Paper  Company,  a  brokerage  firm  in  New 
York  whidi  made  the  sale  on  behalf  of  the  plaintiff.  The  sales  order 
shows  that  the  sale  was  made  by  this  intermediary  representing  the 
plaintiff,  and  that  the  goods  were  shipped  directly  to  the  defendant, 
and  they  were  to  be  charged  to  and  paid  for  by  it.  The  defendant, 
however,  claims  that  it  purchased  the  goods  of  the  box  company,  and 
that  "the  account"  with  it  "has  been  adjusted,"  although  no  such  de- 
fense is  contained  in  the  answer.  The  defendant  expects  to  prove  the 
fact  of  this  adjustment  by  Mr.  Butler,  the  president  of  the  box  com- 
pany ;  but  the  record  contains  the  affidavit  of  that  officer  denying  that 
any  such  adjustment  was  made,  and  further  states  that  the  box  com- 
pany had  no  interest  in  the  sale  except  to  the  extent  of  the  commissions 
which  the  plaintiff  agreed  to  pay  it  for  making  the  sale.  In  view  of 
these  affidavits  we  think  the  defendant  failed  to  make  a  case  justify- 
ing the  change  of  the  place  of  trial. 

There  is  one  other  matter  which  it  may  not  be  inappropriate  to  refer 
to.  The  order  in  the  present  case  grants  the  motion,  unless  the  plain- 
tiff consents  to  a  reference  and  with  authority  in  the  referee  "to  take 
evidence  in  the  counties  of  Lewis  and  New  York."  The  action  is 
not  one  where  the  court  may  order  a  compulsory  reference.  The 
plaintiff  is  entitled  to  have  the  issues  disposed  of  by  a  jury.  It  can- 
not be  compelled  to  forego  this  right  and  to  consent  to  a  reference  as 
a  condition  of  retaining  the  place  of  trial  in  Lewis  county.  L'Amor- 
eaux  V.  Erie  Railroad  Co.,  62  A  pp.  Div.  505,  71  N.  Y.  Supp.  70. 
The  condition  ingrafted  in  the  order  is  unwarranted  and  savors  of 
an  attempt  to  compel  the  plaintiff  to  assent  to  a  reference  of  the  action 
or  be  compelled  to  try  his  case  in  New  York  county,  even  though  the 
affidavits  show  the  change  ought  not  to  be  made. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements  of 
this  appeal,  and  the  motion  denied,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  disbursements  of  this  appeal, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


WARD  v.  BROOKLYN  HEIGHTS  R.  CO. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    October  17,  1906.) 

Street  Raileoads— Contbibutoby  Negligence  or  Pebson  in  Vehicle. 

In  an  action  for  the  death  of  plaintiff's  intestate  in  a  collision  between 
defendant's  street  car  and  an  automobile  in  which  intestate  was  riding 
with  his  employer,  it  appeared  that  the  car  was  a  north-bound  one,  and 
that  as  the  automobile,  moving  westerly  along  a  street,  approached  the 
railroad  tracks,  there  was  to  the  left  of  the  automobile  a  sign  16  feet 
long  and  9  feet  high,  lengthwise  with  the  street,  the  end  of  the  sign 
nearest  the  railroad  track  being  about  30  feet  therefrom,  and  that  in  the 
space  between  the  sign  and  the  track  the  view  to  the  south  was  unob- 
structed, and  that  before  reaching  the  sign  the  view  in  that  direction 
for  450  feet  was  unobstructed  after  the  vision  ceased  to  be  in  any  way 
obstructed  by  a  house  on  another  street,  which  was  113  feet  away  from 
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the  street  that  the  automobile  was  on.  There  was  no  evidence  that 
Intestate  looked  or  took  any  precaution,  and  the  employer  testlfled  tbat 
after  passing  the  house  line  he  looked  to  the  south  and  saw  no  car  com- 
ing, but  that  he  did  not  look  again  until  the  automobile  was  on  the 
track.    Held,  that  a  Judgment  for  plaintifiT  could  not  be  sustained. 

[Ed.  Note. — For  cases  in  point,  see  voL  44,  Cent  Dig.  Street  Elall- 
roads,  S  215.] 

Hooker  and  Miller,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Kate  Ward,  as  administratrix  of  the  estate  of  Morris 
Ward,  against  the  Brooklyn  Heights  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

The  plaintiffs  Intestate  was  killed  by  a  collision  between  an  electric  train 
of  defendant's  cars  and  an  automobile  which  was  crossing  the  car  tracks  and 
in  which  the  deceased  was  riding  with  his  employer.  The.  latter  was  going 
xibout  In  the  automobile  on  business,  and  took  the  deceased  along  with  him 
as  a  helper  and  protector  against  accidents  as  he  testified.  The  employer 
was  operating  the  automobile  and  they  sat  on  the  same  seat  side  by  sida 
The  accident  happened  in  a  suburb  of  the  borough  of  Brooklyn  which  Is  sparse- 
ly buflt  up.  The  automobile  was  going  from  east  to  west  in  approaching  and 
-crossing  the  railroad.  The  train  which  came  in  collision  was  coming  from 
Coney  Island,  1.  e.,  going  north.  To  the  left  of  the  automobile  as  It  came 
■along  there  was  a  real  estate  sign,  16  feet  long  and  9  feet  high,  placed  length- 
wise with  the  street  the  automobile  was  on,  and  about  29  feet  in  from  it  in 
the  lots.  The  end  of  the  sign  nearest  the  railroad  track  was  SO  feet  from 
the  track,  and  anywhere  In  that  space  the  view  down  the  track  was  unob- 
structed. Before  getting  to  the  sign  the  view  down  the  track  for  at  least 
450  feet,  1.  e.,  toward  Ck>ney  Island,  was  unobstructed  after  the  vision  ceased 
to  be  in  any  way  obstructed  by  a  house  on  another  street,  and  which  was 
113  feet  away  from  the  street  the  automobile  was  on.  The  employer  testified 
that  after  passing  the  line  of  this  house  he  looked  down  the  track  and  saw 
no  car  coming;  that  he  did  not  look  again  in  that  direction  until  his  auto- 
mobile was  on  the  first  track,  1  e.,  the  one  on  which  the  collision  occurred, 
and  that  then  the  train  was  only  10  to  20  feet  away.  He  gave  no  evidence 
that  the  deceased  looked  or  did  anything  at  all  at  any  point,  and  there  was 
no  other  evidence  on  that  head. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 
and  GAYNOR,  JJ. 

I.  R.  Oeland,  for  appellant. 

GAYNOR,  J.  I  do  not  see  how  the  judgment  can  be  sustained. 
There  was  really  no  obstruction  to  the  view  down  the  track  as  the 
automobile  came  along  to  it  proved  except  the  real  estate  sign;  but 
it  was  only  16  feet  long,  and  was  30  feet  from  the  track.  Before  reach- 
ing it  there  was  ample  view  down  the  track,  and  also  after  passing 
it.  Any  one  looking  from  the  automobile  with  the  care  required  by 
law  on  approaching  a  railroad  crossing  could  not  help  seeing  the  train 
in  time  to  avoid  getting  dangerously  in  front  of  it  without  knowing 
it.  The  evidence  of  obstruction  of  the  view  of  the  deceased  is  very 
obscure,  and  may  be  cleared  up  on  a  new  trial. 

Moreover,  there  is  no  evidence  of  any  care  whatever  by  the  deceased. 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
«vent    All  concur,  except  HOOKER  and  MILLER,  JJ.,  who  dissent 
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CONNOLLT  y.  OITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DlTislon,  Second  Department    October  17,  1906.) 

Natioablb  Watbbs— Sewagb^Poixution. 

Plaintiff  leased  property  fronting  on  New  York  Harbor  from  the  ripari- 
an owner,  together  with  the  water  front,  and  went  into  possession,  erect- 
ing buildings,  bathhouses,  pavilions,  and  the  like,  for  the  purpose  of 
operating  a  public  bathing  resort,  when  he  found  that  the  waters  were 
seriously  polluted  by  a  defective  sewer  pipe,  which  defendant  city  main- 
tained and  which  had  previously  run  out  for  700  feet  into  the  bay  front- 
ing the  land  plahitiff  had  rented,  but  which  had  become  so  defective 
as  to  leak  sewage  to  such  an  extent  that  the  bathers  refused  to  frequent 
the  place.  Held,  that  such  pollution  was  unreasonable  and  negligent, 
and  entitled  plaintiff  to  recover  such  damages  as  naturally  flowed  there- 
from. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  J.  Connolly  against  the  city  of  New  York. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  and  RICH,  JJ. 

Patrick  E.  Callahan  (James  D.  Bell,  on  the  brief),  for  appellant. 
John  W.  Magee,  for  respondent 

HOOKER,  J.  The  plaintiff  recovered  a  verdict  against  the  de- 
fendant in  the  sum  of  $3,000,  on  account  of  defendant's  alleged  negli- 
gence in  maintaining  a  sewer  pipe,  which  ran  out  under  a  pier  some 
700  feet  into  the  bay  fronting  land  which  the  plaintiff  had  rented. 
The  plaintiff  leased  this  property  from  the  riparian  owner,  together 
with  the  water  front.  The  sewer  had  been  laid  some  years  before  the 
plaintiff  went  into  possession,  and  seemed  to  have  rusted  out,  it  being 
an  iron  pipe ;  and  practically  all  of  the  time  of  plaintiff's  lease,  after 
the  first  year,  it  leaked  sewage  to  such  an  extent  that  the  water,  es- 
pecially at  low  tide,  and  part  of  the  time  at  high  tide,  was  contaminat- 
ed, with  the  result  that  bathers  did  not  continue  to  frequent  the  water. 
When  the  plaintiff  went  into  possession,  he  erected  buildings,  bath- 
houses, pavilions,  and  the  like,  to  cater  to  the  public  and  to  invite  them 
to  his  premises  for  the  purpose  of  bathing  in  the  waters  which  washed 
his  shore. 

The  measure  of  damages  adopted  by  the  court  is  the  one  approved 
in  Reisert  v.  City  of  New  York,  174  N.  Y.  196,  66  N.  E.  731,  and  in 
my  opinion  the  sum  awarded  was  reasonable.  The  defendant  in- 
sists that  the  plaintiff  had  no  rights  in  the  water.  Of  course,  he  did 
not  own  the  waters ;  but  he  had  a  lease  of  the  premises  across  which 
parties  desiring  to  bathe  there  must  come,  and  he  erected  and  pos- 
sessed the  bathhouses  which  they  must  use  for  the  purpose  of  bathing. 
He  owned  the  bathing  suits  that  he  rented,  and  his  profit,  of  course, 
was  made  from  renting  these  bathing  suits  and  bathhouses.  But 
under  familiar  principles  the  plaintiff  was  entitled  to  have  the  waters 
come  to  him  without  unreasonable  pollution.  It  was  a  fair  question 
of  fact,  and  so  presented  to  the  jury,  whether  or  not  the  defendant  waa 
negligent  in  polluting  those  waters  by  allowing  the  sewage  to  escape 
lOON.Y.S.— 43 
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from  a  defective  pipe.  They  have  found  that  the  pollution  was  un- 
reasonable, and  accomplished  through  the  negligence  of  the  defendant, 
and  the  damages  naturally  flow. 

Hence  I  recommend  that  the  judgment  and  order  appealed  from  be 
affirmed^  with  costs.   All  concur. 


KRANZ  y.  LBWTS. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    Oct  17,  1906.) 

1*  FBAUD— PlBADINO— RePBBSENTATIONS  of  AOBIVT. 

The  allegation,  in  a  complaint  based  on  fraud,  that  the  false  representa- 
tlona  were  made  by  "the  defendant  or  his  agent,"  Is  not  the  equlTalent 
of  the  necessary  allegation  that  they  were  made  by  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  28,  Gent  Dig.  Fraud,  |  87.] 

&  Save— SPKcmo  Aixboation  of  Representations. 

The  complaint  based  on  fraud  should  specifically  state  the  r^resenta- 
tions  made  and  Hie  extent  of  the  falsity  thereof,  that  it  may  be  seen, 
not  only  whether  they  were  false,  but  whether  they  were  -material ;  and 
it  is  not  enough  to  allege  that  they  consisted  of  statements  that  the  prop- 
erty "was  rented  for  more  than  in  fact  it  was  rented,"  and  that  "the 
Janitor  received  less  for  his  services  than  in  fact  he  did." 

[Ed.  Note. — For  cases  In  point  see  vol.  23,  Gent  Dig.  Frauds  S  37.] 

8.  Vendor  and  Pubghasbe— Rescission— Iicmatebial  Representations. 

False  representations  of  a  vendor  in  a  sale  of  real  estate  that  the 
Janitor  was  receiving  less  pay  than  in  fact  he  was,  and  that  the  tenants 
were  paying  for  the  gas  in  the  halls,  are  immaterial  on  the  question  of 
fraud  authorizing  rescission  by  the  purchaser. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  48,  Gent  Dig.  Vendor  and  Pur- 
chaser, S  62.] 

4.  Sams. 

Representation  of  a  vendor  In  making  a  sale  that  there  was  a  mortgage 
on  the  land  bearing  5  per  cent  interest  when  it  bore  6  per  cent  interest 
Is  Immaterial  on  the  question  of  the  purchaser's  right  to  rescind ;  it  being 
presumed  that  by  substitution  of  mortgage  or  otherwise,  the  vendor 
will  have  the  interest  reduced  by  the  deed  day. 

[Ed.  Note. — For  cases  In  point  see  vol.  48,  Gent  Dig.  Vendor  and  Pur- 
chaser, S  52.] 
8.  FliAUD— Pleading— Scienter. 

The  complaint  in  an  action  based  on  allegations  of  ftaud  must  allege 
that  defendant  knew  the  representations  were  false. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  23,  Gent  Dig.  Fraud,  |  40.] 
0.  AonoN— Joinder  of  Gausbs. 

A  eomplaint  may  not  Join  a  cause  of  action  based  on  a  rescission  by  the 
purchaser  of  a  contract  of  sale  of  land  and  his  refusal  to  take  title  vai^ex 
it  because  of  fraudulent  representations  inducing  him  to  enter  into  it, 
and  a  cause  of  action  based  on  a  demand  for  a  deed  under  the  contract 
and  the  vendor's  breach;  they  not  being  "consistent  with  each  other," 
as  required  by  Gode  Glv.  Proc.  §  484,  gubd.  9. 

[Ed.  Note.— For  cases  in  point  see  vol.  1,  Gent  Dig.  Action,  |  381.] 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  William  E.  Kranz,  administrator  of  Henry  Kranz,  de- 
ceased, against  Sallie  Lewis.  From  a  judgment,  defendant  appeals. 
Reversed  and  rendered. 


Digitized  by 


Google 


Sup.  Ct.)  KBANz  y.  LBWia.  675 

Argued  before  HIRSCHBERG,  P.  L,  and  HOOKER,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

J.  Charles  Weschler  (S.  S.  Myers,  on  the  brief),  for  appellant 
Alfred  J.  Gilchrist  (Jacob  Ncu,  on  the  brief),  for  respondent 

GAYNOR,  J.  It  seems  to  me  that  the  interlocutory  judgment  over- 
ruling the  demurrer  to  this  crude  complaint  should  be  reversed.  Each 
of  the  two  causes  of  action  is  demurred  to  on  the  ground  that  it  does 
not  state  facts  sufficient,  and  the  whole  complaint  is  demurred  to  on 
the  ground  that  the  said  causes  of  action  are  improperly  united. 

1.  The  first  cause  of  action  is  that  "the  defendant  or  his  agent" 
induced  the  plaintiff's  intestate  by  false  representations  to  enter  into 
a  written  contract  of  purchase  of  a  house  and  lot  of  the  defendant,  and 
to  pay  $500  on  account  thereof;  that  such  representations  consisted 
in  "defendant  or  his  agent"  stating  (1)  that  the  property  "was  rented 
for  more  than  in  fact  it  was  rented,"  (2)  that  "the  janitor  received 
less  per  month  for  his  services  than  in  fact  he  did,"  (3)  that  "the 
gas  in  the  halls  was  paid  for  by  the  tenants,  when  in  fact  it  was  paid 
for  by  the  owner,"  and  (4)  that  a  certain  savings  bank  had  a  mortgage 
of  $14,000  on  the  property  at  6  per  cent.,  when  in  fact  it  had  a  mort- 
gage of  only  $12,000  at  6  per  cent  and  there  were  two  other  mort- 
gages of  $1,000  each  at  6  per  cent  held  by  other  persons;  and  the 
prayer  is  for  judgment  for  th!e  $600  paid  and  also  for  $132.50,  alleged 
to  have  been  expended  in  examining  the  title. 

The  allegation  that  the  false  representations  .were  made  by  "the 
defendant  or  his  agent"  is  not  an  allegation  that  they  were  made  by 
the  defendant,  for  they  might  be  made  by  his  agent  without  being  his 
allegations,  or  even  made  for  him.  The  necessary  allegation  was,  as 
it  always  is,  that  the  defendant  made  the  allegations,  and  that  could  be 
made  good  by  evidence  that  he  made  them  eitfier  personally  or  through 
an  agent. 

Moreover,  the  facts  alleged  are  insufficient  to  sustain  the  allegations 
of  fraud.  It  is  a  common  rule  of  pleading  that  a  bare  allegation  of 
fraud  is  an  allegation  of  a  conclusion  of  law,  and  therefore  not  issuable. 
The  facts  constituting  the  fraud  have  to  be  specifically  alleged.  The 
alleged  representation  that  the  property  was  rented  for  more  than  it 
was  rented  for  in  fact  does  not  give  the  necessary  facts.  The  com- 
plaint should  state  in  terms  just  what  the  representation  was — the 
amount  of  rent  represented  as  being  received,  and  the  extent  of  its 
falsity — so  that  it  could  be  seen  not  only  whether  it  was  false  but 
whether  it  was  material.  A  difference  of  one  cent  or  one  dollar, 
or  a  larger  sum,  might  be  immaterial  as  a  matter  of  law.  The 
representation  that  the  janitor  received  less  for  his  services 
than  he  was  in  fact  paid  is  open  to  the  same  objection  of  in- 
definiteness,  and  is  besides  obviously  immaterial.  It  had  nothing  to  do 
with  the  value  of  the  land.  The  same  is  true  of  the  representation  that 
the  tenants  were  paying  for  the  gas  in  the  halls,  for  if  they  were  they 
might  cease  to  do  so  next  day.  And  in  respect  of  the  last  allegation 
of  false  representation,  i.  e.,  about  the  mortgages,  it  is  falsified  by  the 
written  contract  which  is  made  part  of  the  complaint,  for  the  con- 
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tract  sets  out  that  there  are  mortgages,  instead  of  a  mortgage,  for 
$14,000  on  the  property.  The  allegation  of  the  rate  of  interest  is  im- 
material, for  presumably  the  rate  on  the  $2,000  would  be  6  per  cent 
on  the  deed  day,  the  same  as  on  the  $12,000.  That  was  a  matter  for 
adjustment  by  an  agreement  reducing  the  interest,  or  by  the  substitu- 
tion' of  a  new  mortgage  or  mortgages,  if  necessary,  by  the  deed  day, 
as  is  done  every  day. 

And,  finally,  there  is  no  allegation  that  the  defendant  knew  the 
representations  were  false.  This  is  an  essential  allegation  in  every 
cause  of  action  resting  on  allegations  of  fraud.  Fraud  cannot  be  al- 
leged without  alleging  scienter. 

2.  The  causes  of  action  are  improperly  united.  The  second  cause 
of  action  is  brought  on  the  contract,  i.  e.,  to  recover  damages  for  a 
breach  thereof  by  the  defendant  by  his  inability  to  convey  a  good  title, 
the  damages  claimed  being  the  $500  paid  on  tiie  contract  and  $132.50 
paid  for  examining  the  titie.  If  it  may  be  said  that  they  come  under 
subdivision  9  of  section  484  of  the  Code  of  Civil  Procedure,  which 
allows  the  union  of  causes  of  action  arising  out  of  the  same  transaction, 
and  not  included  in  any  of  the  preceding  subdivisions,  the  answer  is 
they  arc  not  "consistent  with  each  other,"  which  is  made  a  requisite 
in  the  final  paragraph  of  the  section.  The  first  cause  of  action  is  not 
on  the  contract,  but  alleges  and  is  based  on  a  rescission  of  it  and  a 
refusal  to  take  title  under  it  for  fraudulent  representations  inducing 
the  plaintiff  to  enter  into  it,  while  the  second  alleges  and  is  based  on  a 
demand  for  the  deed  under  the  contract,  and  the  defendant's  breach. 
One  is  based  on  fraud  avoiding  the  contract,  and  the  other  on  the 
contract.  Their  inconsistency  is  indisputable.  Proof  of  either  would 
destroy  the  other.  The  election  to  rescind  a  contract  for  fraud,  evi- 
denced by  the  bringing  of  an  action  based  thereon,  is  irrevocable,  and 
prevents  the  bringing  of  an  action  on  the  contract  itself;  and  vice 
versa,  when  the  plaintiff  has  knowledge  of  the  fraud.  Pryor  v. 
Foster,  130  N.  Y.  171,  29  N.  E.  123;  Genet  v.  D.  &  H.  C.  Co.,  29 
App.  Div.  328,  51  N.  Y.  Supp.  377;  Lomb  v.  Richard,  45  Misc.  Rep. 
129,  91  N.  Y.  Supp.  881. 

The  judgment  should  be  reversed  and  judgment  entered  sustaining 
the  demurrer  on  the  two  grounds  stated  above. 

Interlocntory  judgmoit  reversed,  with  costs,  and  demarrer  ta  complaint 
sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead  over  od  psymoit 
All  concur. 


LYON  v.  BOARD  OP  SUP'RS  OP  STEUBEN  OOUNTT. 
(Supreme  Ck>urt,  Appellate  Division,  Pourth  D^Murtment    October  17,  1900.) 
l»  Statutes— LooAi.  Laws— Guangino  Gouutt  Ssain— OoivsnTunoRAi.  Pbovi- 

8I0NS. 

Const  art  8,  S  8,  provides  that  the  Legislature  may  confer  on  botids 
of  supervisors  powers  of  local  administration.  Ck>nnty  Law,  Laws  1882, 
pp.  1746,  1747,  c.  686,  S  12,  subds.  18,  14,  authorizes  boards  of  sopervisori 
to  procure  courthouses  for  county  use,  and  to  make  one  or  more  jnrj 
districts,  etc.  Laws  1902,  p.  S78,  c.  119,  permits  terms  of  the  coonty 
court  of  a  county  to  bs  held  at  a  city  not  the  county  seat*  Ths  siq>er- 


Digitized  by 


Google 


Sup.  Ct)  LTON  y.  BOABD  OF  sup'sa  677 

Tlflon  of  fb»  county  divided  it  into  three  Jury  distrlctB,  making  a  dty, 
not  the  county  seat,  and  the  surronndlng  towns  one  dlatrict  Held,  that 
the  hoard  in  procuring  the  erection  of  a  oonrthonse  in  that  city  did  not 
change  the  connly  seat,  and  the  statute  authorizing  the  act  is  not  in  viola- 
tion, of  Const  art  3,  S  18,  forbidding  the  Legislature  from  passing  a  local 
bill  changing  county  seats. 

2L  Commss— Changs  or  Comnr  Skat-^Submibsion  or  Quvmov  to  Pofulab 
Vote. 

The  building  of  the  additional  courthouse  was  not  a  change  of  the 
site  or  location  of  a  county  building,  within  the  meaning  of  County  Law, 
.  Laws  1892,  p.  1753,  c.  686,  |§  31-^,  providing  that  the  site  or  location 
of  no  county,  building,  or  office  shall  be  changed,  if  the  change  shall 
exceed  one  mile,  etc.,  except  on  petition  of  a  specified  number  of  free- 
holders of  the  county,  and  after  submission  of  the  question  to  vote  of  the 
electorsL 

Submission  of  controversy  on  an  agreed  statement  of  facts,  pursu- 
ant to  Code  Civ.  Proc.,  §  1279,  by  Reuben  R.  Lyon  against  the  board 
of  supervisors  of  the  county  of  Steuben.  Judgment  directed  for  de- 
fendant 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Reuben  R.  Lyon,  for  plaintiff. 

H.  V.  Pratt  and  Fred  A.  Robbins,  for  defendant 

KRUSE,  J.  The  plaintiff,  a  resident  taxpayer  of  the  tovm  of  Bath, 
in  the  county  of  Steuben,  attacks  the  proceedings  of  the  board  of 
supervisors  of  that  county,  appropriating  the  sum  of  $30,000  to  erect 
a  courthouse  in  the  city  of  HomellsviUc.  Bath  is  the  county  seat, 
but  the  county  was  early  divided  into  two  jury  districts,  and  for  many 
^ears  a  courthouse  has  been  maintained  at  Bath  and  another  at  Com- 
mg;  Bath  being  in  the  first  jury  district,  and  Coming  in  the  second. 
In  1902  the  Legislature  passed  an  act  (chapter  119,  p.  378,  Laws 
1902)  which  permitted  terms  of  the  County  Court  of  Steuben  County 
to  be  held  at  the  city  hall  in  the  city  of  Homellsville  in  addition  to 
the  County  Courts  required  to  be  held  at  Bath  and  Coming,  and 
authorized  the  county  judge  of  the  county  to  appoint  such  additional 
terms,  and  provided  for  the  drawing  of  jurors  therefor.  This  act 
became  a  law  on  the  12th  da3r  of  March,  1902.  County  Courts  witih 
jury  have  been  held  at  the  dty  hall  in  the  dty  of  Homellsville  on 
the  first  Monday  in  October  in  each  year,  commencing  with  1902, 
and  terms  of  the  Supreme  Court  with  trial  and  grand  juries  in  Sq>- 
tember,  1904,  and  September,  1905.  On  December  14, 1904,  the  board 
of  supervisors  passed  an  act  dividing  the  county  into  three  jury  dis- 
tricts and  modifying  the  two  then  existing  districts  to  conform  to 
such  new  division,  placing  the  city  of  Homellsville  and  the  sur- 
rounding towns  in  tne  third  jury  district. 

The  plaintiff  contends  that  erecting  an  additional  courthouse  at 
Homellsville  would  be,  in  effect,  changing  the  county  seat  from  its 
present  location  at  Bath ;  that  the  proceeding  is  in  contravention  of 
the  Constitution  of  the  state,  which  forbids  Ae  legislature  passing  a 
private  or  local  bill  locating  or  changing  county  seats  (Const.  N.  Y. 
art.  3,  §  18) ;  and  that  the  board  of  supervisors  has  no  authority  to 
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erect  or  locate  a  courthouse  at  that  place  without  submitting  the 
question  to  a  vote  of  the  electors  of  the  county  as  is  provided  in  the 
county  law.  That  law  provides  that  the  site  or  location  of  no  county 
building  shall  be  changed,  if  the  change  shall  exceed  one  mile  and 
shall  be  beyond  the  bounds  of  the  incorporated  village  or  city  where 
it  is  already  situated,  except  upon  petition  of  a  certain  number  of 
freeholders  and  upon  a  majority  vote  of  the  members  elected  to  the 
board  of  supervisors,  ratified  by  a  majority  vote  of  the  electors  of  the 
county  in  favor  of  the  removal  or  change  of  location.  County  Law, 
Laws  1892,  p.  1753,  c.  686,  §§  31,  32,  33. 

We  are  clearly  of  the  opinion  that  the  plaintiffs  position  is  unten- 
able. We  think  an  additional  courthouse  may  be  maintained  as  is 
proposed  without  changing  the  county  seat;  that  it  is  not  a  change 
of  the  site  or  location  of  a  county  building  or  office  within  the  mean- 
ing of  the  county  law  to  erect  such  additional  courthouse;  and  that 
the  board  of  supervisors  has  ample  power  to  construct  such  additional 
courthouse,  under  the  provisions  of  law  to  which  attention  will  be 
called  presently. 

The  state  Constitution  provides  that  the  Legislature  shall  by  gen- 
eral laws  confer  upon  boards  of  supervisors  such  further  powers  of 
local  legislation  and  admisistration  as  the  Legislature  may  from  time 
to  time  deem  expedient.  Const.  N.  Y.  art.  3,  §  3.  Subdivision  14 
of  section  12  of  the  county  law  authorizes  boards  of  supervisors  to 
"make  one  or  more  jury  districts  and  to  make  such  regulations  in 
respect  to  the  holding  of  the  terms  of  courts  as  shall  be  necessary  by 
reason  of  such  change.*'  Section  31  of  the  county  law  provides  as 
follows: 

"Location  of  Ck>unty  Buildings. — ^Tbe  board  of  snperyisors  may,  except  in  the 
county  of  Kings,  by  a  majority  vote  of  aH  tbe  members  elected  thereto,  fix 
or  change  the  ite  of  any  county  building,  and  the  location  of  any  county  office: 
bnt  the  site  or  location  of  no  county  building  or  office  shall  be  changed  whea 
the  change  shall  exceed  one  mile,  and  shall  be  beyond  the  borders  of  the  hi- 
corporated  village  or  city,  where  already  situated,  except  upon  petition  of  at 
least  twenty-five  freeholders  of  the  county,  describing  the  buildings  or  office, 
the  site  or  location  of  which  it  Is  proposed  to  be  changed,  and  the  place  at  or 
near  which  it  is  proposed  to  locate  such  new  buildings  or  office.    •    •    •  " 

Section  32  prescribes  the  proceedings  to  be  taken  on  the  petition, 
and  the  manner  of  submitting  the  question  to  a  vote.  Section  33 
provides : 

"How  Submitted  to  Vote. — ^The  question  of  the  removal  of  the  site  of  sacli 
buildings,  or  the  change  of  the  location  of  any  such  office  shall  thereupon  be 
voted  on  by  the  electors  of  the  county  at  such  general  election  by  ballot  If 
a  majority  of  the  ballots  cast  shall  be  in  favor  of  such  removal,  the  proceed- 
ings of  such  board  of  supervisors  shall  be  deemed  ratified  by  the  electors,  and 
the  change  of  the  site  of  such  buildings,  and  the  removal  of  such  offices  shall 
be  made  accordingly,  but  the  old  site  and  the  buildings  thereon  shall  be  con- 
tinued and  used  until  new  buildings  upon  the  new  site  have  been  provided  and 
accepted  by  the  board  of  supervisors." 

It  will  thus  be  seen  that  the  requirement  for  submitting  the  ques- 
tion to  a  vote  of  the  electors  applies  only  to  the  removal  of  the  site 
or  change  of  the  location  of  any  such  building  or  office. 

Section  12  of  the  county  law  provides  that  boards  of  supervisori 
shall: 
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•*•  •  •  (13)  Purchase,  lease  or  otherwise  acQtilre  for  the  use  of  the 
county,  necessary  real  property  for  court  houses,  jails,  almhouses,  asyltuns 
and  other  county  buildings,  and  for  other  county  uses  and  purposes;  and 
erect,  alter,  repair  or  construct,  any  necessary  buildings  or  Improvements  there- 
on for  necessary  county  use,  and  cause  to  be  levied,  collected  and  paid,  all 
such  moneys  as  they  shall  deem  necessary  therefor;  and  sell,  lease  or  apply  to 
other  county  use,  the  sites  and  buildings,  when  a  site  is  changed ;  and  if  sold, 
apply  the  proceeds  to  the  payment  for  new  sites,  buildings  and  improvements/* 

As  has  been  stated,  Trial  Terms  of  the  Supreme  Court,  as  well  as  of 
the  County  Court,  have  been  held  at  Hornellsville  under  regular  ap- 
pointments made  therefor,  and  it  appears  that  a  large  number  of  the 
inhabitants  of  the  county  will  be  convenienced  and  the  business  of  the 
courts  facilitated  by  the  holding  of  terms  of  the  courts  at  Hornellsville, 
which  with  the  surrounding  towns  constitutes  the  third  jury  district. 
Under  these  circumstances  we  cannot  say  that  the  board  of  super- 
visors improperly  exercised  its  power  in  making  provision  for  an  ad- 
ditional courthouse  to  be  erected  in  the  city  of  Hornellsville. 

We  have  considered  all  the  grounds  urged  on  plaintiff's  behalf  against 
the  action  of  the  board  of  supervisors.  Some  of  the  objections  are  not 
involved  in  the  question  for  our  determination,  and  none,  we  think, 
is  such  as  warrants  a  determination  of  the  question  so  submitted  favor- 
j^ble  to  the  plaintiff. 

Judgment  should  be  directed  for  the  defendant  upon  the  submission, 
without  costs.    All  concur. 


DAILEY   v.   DISTLER. 
(Supreme  Gourt  Appellate  Division,  Second  Department    October  17,  1906.) 

INNKEEPEBS— INJUBT  TO   GUEST— CONTBIBUTOBY   NeGLIOBNOB. 

An  innkeeper  is  not  liable  for  injuries  received  by  a  guest  through  fall- 
ing down  steps  while  groping  his  way  through  a  dark  and  unlighted 
passageway  in  the  hotel. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  27,  Cent  Dig.  Innkeepers,  tS 
14,  16.] 

Woodward,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  City  of  New  York. 
Action  by  Louise  Dailey  against  John  Distler.    Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

Action  against  a  hotel  keeper  for  negligence.  The  plaintiff  was  in  the  bil- 
liard room  of  the  hotel  of  the  defendant  with  two  other  women.  She  had 
never  been  there  before.  At  one  comer  of  the  room  was  a  door  with  the  sign 
"Private"  over  it  It  opened  Into  a  passageway  which  led  straight  to  the  pri- 
vate dining  room  of  the  proprietor.  Half  way  along  it  another  passageway  led 
from  it  to  a  water  closet  The  plaintiff  and  her  two  companions  went  through 
the  said  door  marked  private  in  order  to  go  to  the  water  closet  The  plaintiff 
had  inquired  of  one  of  her  companions  where  the  ladles'  toilet  was  and  was 
told  to  go  that  way.  The  said  companion  afterwards  testified  that  she  had 
been  there  on  former  occasions.  The  plaintiff  went  ahead,  and  having  taken 
two  or  three  steps  from  the  door  fell  down  a  descent  of  two  or  three  steps 
in  the  hall.  She  did  not  see  the  steps  because  of  the  darkness.  She  and 
her  companions  testified  it  was  pitch  dark,  so  dark  that  they  could  not  see 
each  other,  or  their  hands  before  them.  It  was  after  dark,  and  there  were 
no  lights  in  the  passageway.    The  evidence  for  the  defendant  was  that  th% 
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closet  was  a  private  one  for  his  family,  not  a  public  one.  There  was  a  watM* 
closet  for  ladies  off  the  hotel  parlor  and  the  door  to  it  had  a  sign  "Ladles 
Toilet."  One  of  the  companions  of  the  plaintiff  testified  when  called  In  re- 
buttal that  she  had  used  the  closet  to  which  the  plaintiff  was  going  on  former 
occasions  about  six  times,  and  that  other  women  in  hercompany  used  it 
There  was  no  evidence  of  its  genera]  use. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
GAYNOR,  and  RICH,  JJ. 

Michael  Schaap,  for  appellant. 
James  C.  Cropsey,  for  respondent 

GAYNOR,  J.  If  we  disregard  the  fact  of  the  door  being  marked  pri- 
vate, and  assume  that  it  and  the  hall  and  closet  were  for  general  use, 
the  judgment  must  nevertheless  be  reversed  for  the  contributory  n^li- 
gence  of  the  plaintiff  in  groping  through  the  dark  passageway.  She 
was  not  permitted  to  take  it  for  granted  that  the  passageway  would 
continue  on  the  same  level.  Brugher  v.  Buchtenkirch,  167  N.  Y.  153, 
60  N.  E.  420;  Hilsenbeck  v.  Guhring,  131  N.  Y.  674,  30  N.  E.  580. 
Both  of  these  were  landlord  and  tenant  cases,  it  is  true,  but  we  are  deal- 
ing here,  the  same  as  there,  with  the  question  of  contributory  negligence 
of  the  plaintiff,  and  not  with  the  breach  of  duty  or  negligence  of  the 
defendant  in  neglecting  to  provide  light,  and  that  question  is  the  very 
same  here  as  there ;  it  rests  on  the  same  principle.  Assuming  that  the 
landlords  were  negligent,  it  was  decided  that  the  plaintiffs  had  been 
negligent.  But  in  Piper  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  156  N.  Y.  224,  50 
N.  E.  861,  41  L.  R.  A.  724,  66  Am.  St.  Rep.  560,  we  have  a  decision 
exactly  in  point.  There  the  plaintiff  was  a  passenger  in  a  sleeping  car, 
and  he  walked  out  of  the  vestibule  door  instead  of  through  the  toilet 
door,  which  he  was  groping  for  in  the  dark.  There  the  duty  of  the  rail- 
road company  to  furnish  him  light  and  attendance  was  certainly  as 
g^eat  as  that  of  a  hotel  keeper  to  his  guest ;  and  this  we  can  say  without 
taking  into  account  the  statement  in  the  opinion  in  that  case  that  such  du- 
ty of  the  company  to  the  plaintiff  was  "the  utmost  degree  of  care  and 
skill  which  human  prudence  and  foresight  can  suggest  in  transporting 
him."  From  this  standpoint  that  case  would  be  much  stronger  for  the 
plaintiff  than  this;  and  yet  his  groping  in  the  dark  was  held  to  be 
contributory  negligence.  The  case  of  Parker  v.  Portland  Pub.  Co., 
69  Me.  173,  31  Am.  Rep.  262,  was  that  of  a  person  hurt  in  a  dark  hall 
while  entering  a  newspaper  establishment  to  leave  an  advertisement  He 
was  deemed  there  by  invitation  for  business  purposes,  and  yet  defeated 
forJiis  contributory  negligence  in  groping  along  and  falling  into  an 
elevator  shaft  The  case  of  Gaffney  v.  Brown,  150  Mass.  479,  23  N. 
E.  233,  is  that  of  hotel  keeper  and  guest  The  plaintiff  mistook  a  door 
from  the  dining  room  to  the  cellar  for  the  dining  room  door,  and  was 
defeated  for  contributory  negligence  in  not  looking  where  she  was 
going. 

The  judgment  should  be  reversed, 

Judgmoit  of  the  municipal  court  reversed,  and  new  trial  ordered,  costs 
to  a^ide  tbe  event 

HIRSCHBERG,  P.  J.,  and  JBNKS,  J.,  concur.     WOODWARD,  J^  dia- 
ienti.    RICH,  J.,  not  yoting. 
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PALAZZO  V.  DEQNON  MacLBAN  CONTRAOTING  00. 
CSaprexne  Oonrt,  Appellate  Division,  First  Department     October  10,  1906.)- 

PliBADING— A]aBRDlfSlTT^--OONDITIONB. 

Where  at  the  close  of  the  case  the  court  allows  a  Juror  to  be  withdrawn, 
and  thereafter  plaintiff  moves  for  leave  to  amend  the  complaint  to  set 
up  with  more  particularity  the  defects  complained  of  as  negligence,  he 
should  be  required,  as  a  condition  to  amending,  to  pay,  not  only  costs 
of  the  motion,  but  all  taxable  costs  to  the  date  of  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89,  Gent  Dig.  Pleading,  i^ 
626-635.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Antonio  Palazzo  against  the  Degnon  MacLean  Contracting^ 
Company.  From  an  order  allowing  amendment  of  the  complaint,  de- 
fendant appeals.    Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CIARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Tames  F.  Donnelly,  for  appellant. 

Henry  J.  Goldsmith  (Jonathan  Deyo,  of  counsel),  for  respondent. 

PER  CURIAM.  This  was  an  action  to  recover  damages  for  the  al- 
leged negligence  of  the  defendant.  Upon  the  trial,  at  the  close  of  the 
case,  by  permission  of  the  court  a  juror  was  allowed  to  be  withdrawn. 
Thereafter  plaintiff  moved  for  leave  to  amend  his  complaint  in  order  to 
enable  him  to  set  up  with  more  particularity  the  defects  complained  of. 
The  order  appealed  from  granted  the  motion  upon  the  pasrment  of  $20 
costs. 

The  order  should  be  modified  by  providing  for  the  payment  by  the 
plaintiff  of  all  taxable  costs  to  the  date  of  the  motion  for  leave  to 
amend,  with  $10  cofits  of  that  motion,  and,  as  so  modified,  affirmed,, 
without  costs  in  this  court. 


HARRINGTON  v.  ABBERTON  et  al. 
(Snpr«me  Court,  Appellate  Division,  First  Department     October  19,  1006.)- 

1.  Wnxfl— Validitt— Dkscbiption  of  Legates— Gebtaintt. 

A  residuary  clause  in  a  will  leaving  property  to  tbe  person,  man  or 
woman,  who  should  take  care  of  the  testator  during  his  last  Illness  and 
remain  with  him  and  prepare  him  for  a  Christian  death,  was  invalid  for 
failure  to  specify  the  legatee  with  sufficient  distinctness. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  t  248.] 

2.  BAHS— ColT8TBU0nOIV--BVIDENGB. 

In  an  action  for  the  construction  of  a  will  leaving  a  residuary  legacy 
to  the  person  who  should  take  care  of  the  testator  during  his  last  ilhiess^ 
and  remain  with  him  and  prepare  him  for  a  Christian  death,  evidence- 
held  Insufficient  to  show  that  the  plaintiff  was  the  legatee  designated*, 
even  if  the  legacy  were  deemed  valid. 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Annie  Harrington  against  Mary  Abberton,  individually 
and  as  executrix  of  Nicholas  Hannan,  and  others.    From  a  judgment 
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dismissing  the  complaint  on  the  merits  and  directing  judgment  for  de- 
fendants, plaintiff  appeals.    Aflirmed.^ 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

David  B.  Simpson,  for  appellant. 

John  McG.  Goodale,  for  respondent  Hannan, 

Eugene  Seligmai^  for  respondent  Rhodes. 

O'BRIEN,  P.  J.  This  action  is  brought  for  the  construction  of  the 
will  of  Nicholas  Hannan,  deceased.  Two  questions  are  presented 
upon  this  appeal.  The  first  question  is  as  to  the  validity  of  the  clause 
of  the  will  disposing  of  testator's  residuary  estate.  Is  tihe  clause  void 
for  uncertainty?  If  the  clause  is  valid,  the  second  question  arises: 
Has  the  plaintiff,  who  desires  to  be  declared  residuary  legatee,  shown 
that  she  is  the  residuary  legatee  there  designated? 

The  residuary  clause,  which  we  here  have  to  pass  upon,  is  as  follows: 

**I  further  desire  that,  after  my  doctors*  blHs  and  funeral  expenses  are  paid, 
the  remainder  left  of  my  money  should  be  paid  to  the  person,  man  or  woman, 
that  takes  care  of  me  daring  my  last  Illness  and  that  will  remain  wltb  me  and 
prepare  me  for  a  Christian  death." 

A  gift  by  will  to  be  valid  must  be  certain  on  its  face.  There  must  be 
a  designation  of  a  person  or  object,  with  the  exception  of  charitable 
trusts,  which  is  sufficiently  definite  to  enable  the  court  to  identify  the 
person  or  object  with  reasonable  certainty.  As  said  in  Jarman  on 
Wills  (6th  Ed.)  vol.  1,  p.  354: 

"Conjecture  is  not  permitted  to  supply  what  the  testator  has  failed  to 
indicate;  for,  as  the  law  has  provided  a  definite  successor  in  the  absence 
of  disposition,  it  would  be  unjust  to  allow  the  right  of  this  ascertained 
object  to  be  superseded  by  the  claim  of  anyone  not  pointed  out  by  the  testator 
with  equal  distinctness." 

''Evidence  is  not  receivable  for  the  purpose  of  broadenhig  or  narrowins 
a  description  under  the  guise  of  explaining  it"    Underhill  on  Wills,  p.  1403. 

Is  the  residuary  legatee  in  the  will  before  us  here  indicated  with  suffi- 
cient distinctness  to  be  capable  of  reasonably  certain  identification? 
We  think  not.  The  phrases  "take  care  of  me  during  my  last  illness," 
and  "remain  with  me  and  prepare  me  for  a  Christian  death,"  are  too 
broad  for  a  definite  interpretation.  How  is  it  possible  to  ascertain  to 
what  extent  the  testator  required  personal  care  from  the  legatee,  or  to 
what  extent  did  he  intend  that  that  care  might  be  delegated  to  others  ? 
Did  he  intend  the  gift  of  his  residuary  estate  to  depend  upon  actual 
presence  at  his  deathbed,  and,  if  so,  for  how  long  a  time  before? 
What  must  one  do  to  "prepare"  another  for  a  Christian  death?  The 
ambiguities  are  patent. 

The  uncertainty  of  the  clause  is  demonstrated  ^  the  facts  brought 
out  by  the  examination  of  plaintiff's  witnesses.  The  facts  show  that 
plaintiff  was  a  lodging  and  boarding  house  keeper  and  that  testator 
died  at  her  house;  that  plaintiff,  with  the  assistance  of  her  daughter 
and  brother-in-law,  cooked  and  served  the  meals  of  the  testator;  that 
during  his  last  illness  the  meals  of  the  testator  were  served  in  his 
room,  the  daughter  and  brother-in-law  of  the  plaintiff  assisting  in  the 
work  occasioned  thereby ;  that  during  the  last  illness  plaintiff,  with  the 
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assistance  of  one  of  the  boarders  in  her  house,  bathed  the  testator;  that 
plaintiflf  sent  her  daughter  for  a  doctor  and  her  brother-in-law  for  a 
priest.  The  brother-in-law  testified  that  he  had  frequently  sat  with 
the  plaintiff  and  by  words  of  consolation  and  advice  did  his  best  to  pre- 
pare the  testator  for  a  Christian  death.  From  these  facts  it  is  evident 
that  plaintiff,  her  daughter,  her  brother-in-law,  the  boarder  who  assisted 
in  his  baths,  the  doctor  and  the  priest,  all  come  within  the  description 
of  the  residuary  clause.  It  may  be  conceded  that  plaintiff  more  fully 
answers  the  description  of  the  residuary  legatee  than  any  other,  and 
yet  this  would  not  remove  the  uncertainty  or  indefiniteness  so  that 
courts  could  enforce  such  a  bequest.  It  is  necessary  in  order  for  her 
to  take  that  she  fully  answer  the  description  of  the  residuary  legatee, 
and  she  alone,  in  order  that  the  court  may  say  with  reasonable  certainty 
that  she  is  the  person  intended. 

However,  even  if  the  clause  be  held  valid,  we  do  not  think  the 
plaintiff  has  shown  that  she  was  the  person  intended.  The  plaintiff 
was  at  the  time  of  the  rendering  of  the  above  services  a  lodging  and 
boarding  house  keeper,  and  while  there  is  no  direct  evidence  upon  this 
point  there  is  a  strong  presumption  that  plaintiff  was  paid  for  her  serv- 
ices, and  therefore  cannot  be  said  to  be  the  one  the  testator  intended  as 
his  residuary  legatee. 

The  case  of  Fiester  v.  Shepard,  26  Hun,  183,  is  somewhat  analo- 
gous in  principle  to  the  case  at  bar.  In  that  case  a  testatrix  devised 
all  her  property  to  a  trustee,  to  apply  the  same  and  the  rents  thereof  to 
the  support  of  her  father  during  his  life,  and  after  his  death  to  make 
certain  pa)rments.    The  will  then  provided  as  follows : 

"The  residue  of  my  estate,  If  any  there  shall  be  to  be  paid  by  my  executor 
hereinafter  named,  to  the  person  who  shall  last  take  care  of  my  father.** 

In  the  opinion,  holding  that  a  paid  caretaker  was  not  entitled  to  the 
residuary  estate  under  the  clause,  the  court  said : 

"The  respondent's  claim  rests  upon  the  ground  that  she  personally  nursed 
and  cared  for  Havens  in  his  last  sickness.  This  fact  she  insists  entitles 
her  to  the  residue  under  the  eighth  clause,  although  she  was  employed  by  the 
trustee  and  was  paid  by.  him  for  her  services.  As  was  pertinently  said  in  the 
brief  of  the  appellant's  counsel,  if  the  claim  of  the  respondent  Is  good,  her 
servant,  who  also  took  care  of  the  deceased  by  her  direction,  could  claim 
on  like  ground.  The  intent  of  the  testatrix  was  not  to  give  the  residue  of  her 
estate  to  the  individual  who  should  happen  to  be  the  last  one  with  his  ow?t 
hands  to  care  for  her  dying  father,  or  to  give  It  to  the  servant  or  agent 
who  should  attend  him  and  care  for  him  during  his  last  sickness,  under  em- 
ployment and  compensation  from  the  trustee.  Such  a  disposition  of  her 
estate  would  have  been  whimsical  and  is  not  to  be  imputed  to  her,  unless  the 
language  of  the  wfll  requires  it    We  think  it  does  not" 

By  a  similar  process  of  reasoning  we  should  reach  the  same  conclu- 
sion that  the  appellant  failed  to  establish  that  she  was  the  one  intended. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs.  All  concur,  except  HOUGHTON,  J.,  who  dis- 
sents. 


Digitized  by 


Google 


684  100.  NBW  YORK  SUPPLBMBNT  (Sup.   Ct. 

And  134  New  York  State  Reporter 

SANDS  T.  HOLLAND  TORPEDO  BOAT  CO. 

(Svpreme  Oourt,  Appellate  Dirlsioii,  First  Department     October  10,  1906.> 

PLEADiiva— Bill  of  Pabtictjlarb— Amendment  of  Answeb. 

A  complaint  in  an  action  against  a  corporation  alleged  that  a  certaliK 
person,  as  an  agent  or  officer -of  defendant,  employed  plaintiff  to  render 
services  in  securing  contracts  with  the  federal  goyemment  for  the  pnr- 
chase  of  boats  manufactured  by  defendant;  that  a  certain  sum  was^ 
agreed  to  be  paid  plaintiff  on  each  boat  bought  or  appropriated  for  by  the- 
government;  that  plaintiff  performed  services;  and  that  on  a  certain 
date  Congress  appropriated  money  to  purchase  four  boats.  Defendant 
by  its  answer  denied  the  allegations  of  the  complaint,  respecting  plain- 
tiff's employment  and  the  agreement,  and  denied  on  information  and" 
belief  the  allegations  respecting  the  appropriation.  Held,  that  defendant 
was  not  entitled  to  a  bill  of  particulars  to  enable  It  to  prepare  an  amend- 
ed answer. 
.  [Bd.  Note.— For  cases  in  point,  see  vol.  89,  Gent  Dig.  Pleading,  |  950.]t 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Francis  P.  B.  Sands  against  the  Holland  Torpedo  Boat 
Company.  From  an  order  denying  defendant's  motion  for  a  bill  of 
particulars,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE,. 
HOUGHTON,  and  SCOTT,  JJ. 

Norman  G.  Johnson,  for  appellant 
James  C.  Bargen,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  an  order  denying  its  mo-^ 
tion  for  a  bill  of  particulars,  which,  as  it  avers,  is  necessary  in  order  to 
enable  it  to  frame  an  amended  answer. 

The  action  is  for  services  said  to  have  been  rendered  by  plaintiff,, 
and  the  complaint  alleges  that  on  March  19,  1903,  one  Elihu  B.  Frost,, 
in  his  capacity  as  duly  accredited  representative,  agent,  attorney,  or 
officer  of  the  defendant's  company,  engaged,  retained,  and  employed 
plaintiff  to  render  and  perform  services  for  said  defendant  in  connection 
with  the  forwarding  and  advancing  its  business  in  the  securing  of  con- 
tracts with  the  government  of  the  United  States  for  the  construction 
of  or  purchase  by  the  said  United  States  of  submarine  torpedo  boats 
of  the  type  of  the  Holland  submarine  torpedo  boat,  and  said  defendant^ 
by  said  Frost,  thereupon  promised  and  agreed  to  pay  to  plaintiff  the 
sum  of  $1,000  per  boat  on  each  Holland  submarine  torpedo  boat  which 
should  thereafter  be  bought  or  appropriated  for  by  said  government  of 
the  United  States  before  the  end  of  the  then  next  session  of  Congress 
ending  about  June  or  July,  1904;  that  thereupon,  in  consideration  of 
said  promise,  plaintiff  performed  the  services  for  the  performance  of 
which  he  was  so  employed,  and  for  which  the  $1,000  per  boat  was 
agreed  to  be  paid  him ;  that  on  April  27,  1904,  the  conting^cy  upott 
which  payment  was  promised  by  defendant  to  plaintiff  occurred  and  be- 
came a  fact,  and  Congress  did  make  appropriations  of  money  wherewith 
to  purchase  four  submarine  torpedo  boats  of  the  t)rpe  aforesaid.  The 
defendant,  by  its  answer,  denies  positively  the  allegations  of  the  com- 
plaint respecting  plaintiff's  employment  and  the  agreement  witii  him 
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:and  his  rendition  of  services,  and  denies,  upon  information  and  belief, 
^e  allegation  respecting  the  appropriation  by  Congress.  The  defend- 
ant is  not  entitled  to,  and  does  not  require,  a  bill  of  particulars  to  enable 
it  to  prepare  an  amended  answer  which  is  the  sole  purpose  disclosed  by 
the  moving  affidavits.  The  complaint  is  unusually  specific.  It  gives 
^he  precise  date  of  the  contract  sued  upon,  and  the  name  of  the  officer 
who,  as  is  alleged,  contracted  on  behalf  of  the  company.  Clearly  no 
bill  of  particulars  is  needed  with  respect  to  either  of  these  matters. 
Frost,  the  officer  who  it  is  said  acted  for  the  company,  positively  denies 
that  he  made  any  such  contract.  If  he  did  not,  there  was  no  contract, 
and  the  affidavits  of  other  officers,  to  the  effect  that  they  knew  of  no  such 
-contract,  are  superfluous.  The  plaintiff  does  not  sue  upon  a  quantum 
rmeruit,  but  upon  a  contract  that  he  should  be  paid  a  definite  sum  upon 
-the  happening  of  a  certain  contingency.  No  particulars  of  his  ser- 
vices are  necessary  to  enable  defendant  to  amend  his  answer,  the  origi- 
nal answer  positively  denying  the  rendition  of  services  at  all.  Nor  is 
:it  necessary  at  this  time  that  defendant  should  be  informed  whether  the 
-contract  sued  upon  was  in  writing  or  oral.  The  defendant  avers 
positively  and  without  qualification  that  no  contract  at  all  was  made. 
Frost,  with  whom  it  is  said  to  have  been  made,  also  denies  it.  If 
Frost  bases  his  denial  upon  some  presumed  invalidity  or  defect  in 
some  transactions  between  himself  and  plaintiff,  which  plaintiff  may 
construe  as  a  contract,  he  knows  what  these  transactions  were,  and  will 
'doubtless  be  willing  to  communicate  them  to  defendant. 

The  order  appealed  from  reserves  leave  to  defendant  to  renew  its 
-motion  if  it  can  show  that  it  needs  particulars  in  order  to  prepare  for 
trial.  If  it  can  hereafter  show  such  necessity,  this  leave  assures  it  all 
that  it  can  be  entitled  to.  It  certainly  is  not  entitled  to  a  bill  of  particu- 
lars for  the  purpose  of  preparing  an  amended  answer. 

Order  dfirmed,  with  $10  costs  and  disbursements.    All  concur. 


KINDBERO  V.  OHAPMAN. 
^Supreme  Court,  Appellate  Division,  First  Department     October  12,  1006.) 

Pleading— Bill  of  Particulars. 

Where  the  bill  of  particalars  specified  as  an  Item  of  defendant's 
counterclaim  that  between  certain  dates  (a  period  of  141  weeks)  defendant 
expended  on  account  of  plaintiff  $10  a  week  for  theaters,  meals,  etc.,  and 
as  another  item  that  he  expended  for  plaintiff  for  trips  and  excursions 
$2  per  week  dnring  four  months  of  each  year  for  five  seasons — about 
$1,400;  and  defendant.  In  his  afifdavit  In  opposition  to  the  motion  for 
a  further  bill,  alleges  that  these  were  running  disbursements  for  railroad 
fares  and  at  theaters  and  hotels;  that  no  itemized  account  thereof  was 
kept,  and  that  he  is  unable  to  furnish  a  detailed,  statement  of  the  amount 
Included  In  the  items,  and  that  on  account  of  the  circumstances  under 
which  the  disbursements  were  made  it  was  impossible  for  him  to  specify 

*  them  more  particularly  than  in  the  bill  of  particulars  furnished;  and 
plaintiff  submits  no  afBdavii  denying  that  defendant  actually  adyanced 
the  money  for  the  purpose  mentioned,  except  the  reply  to  the  counter- 
claim— ^the  bill  of  particulars  furnished  will  be  held  sufficient,  and  no 
further  bill  will  be  required. 

^  [Ed.  Note.— For  cases  in  point,  see  yoL  39,  Cent  Dig.  Pleading,  S  9T8.1 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  C.  Kindberg  against  Robert  R.  Chapman.  From 
an  order  directing  the  giving  of  a  further  bill  of  particulars  in  respect 
to  items  in  defendant's  counterclaim,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J„  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Theodore  T.  Baylor,  for  appellant. 
August  Reymert,  for  respondent. 

INGRAHAM,  J.  In  view  of  the  affidavit  of  the  defendant,  I  do  not 
think  that  this  order  should  be  sustained.  The  bill  of  particulars  served 
specified  as  one  of  the  items  for  which  defendant  asked  a  judgment  that 
between  October  30, 1897,  and  June  16, 1900, 141  weeks,  the  defendant 
expended  on  account  of  the  plaintiff  $10  a  week  for  theaters,  meals,  etc, 
and  as  another  item  he  expended  for  plaintiff  for  trips  and  excursions 
$2  per  week  during  four  months  each  year,  five  seasons,  about  $1,400. 
He  alleges  in  his  affidavit,  in  opposition  to  the  motion,  that  these  were 
running  disbursements  for  railroad  fares  and  at  theaters  and  hotels; 
that  no  itemized  account  of  the  disbursements  were  ever  kept,  and  de- 
fendant is  unable  to  furi^sh  a  detailed  statement  of  the  amount  included 
in  those  items,  and  on  account  of  the  circumstances  under  which  these 
disbursements  were  made,  it  is  impossible  for  him  to  specify  them 
more  particularly  than  he  has  in  the  bill  of  particulars  furnished.  If 
the  defendant  is  required  to  give  these  particulars,  it  would  result  in 
defeating  his  claim  for  reimbursement.  There  was  no  affidavit  submit- 
ted by  fte  plaintiff  which  denies  that  the  defendant  actually  advanced 
money  for  the  purpose  mentioned,  except  the  reply  to  the  counterclaim, 
and  if  such  advances  were  actually  made  the  plaintiff  must  have  as 
much  information  about  them  as  the  defendant. 

I  tfiink  that  the  bill  of  particulars  furnished,  containing  all  the  infor- 
mation that  the  defendant  could  give,  was  sufficient,  and  consequently 
the  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  for  a  further  bill  of  particulars  denied. 
All  concur. 


KINDBBRQ  t.  CHAPMAN. 
(Supreme  Court,  Appellate  DIyIsIoq,  First  Department    October  10,  1906.) 

Refbbkncb— On  Courtebol^im. 

Where  plaintiff's  cause  of  action  on  contract  for  a  definite  som  is  not 
denl^,  but  defendant  sets  np  a  counterclaim,  requiring  examination 
of  a  long  account,  the  cause  Is  referable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42,  Cent  Dig.  References,  Sfi 
lft-28,  27.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  O.  Kindberg  against  Robert  R.  Chapman.  From 
an  order  directing  a  reference  to  hear  and  determine,  defendant  appeals. 
Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 
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Theodore  T,  Baylor,  for  appellant 
August  Reymert,  for  respondent 

SCOTT,  J.  Plaintiff  sues  to  recover  the  sum  of  $5,000  upon  a 
promissory  note.  His  claim  is  not  contested,  but  the  defendant,  by  way 
of  counterclaim,  seeks  to  establish  an  indebtedness  by  plaintiff  to  him 
in  the  sum  of  $6,000.  This  claim  is  for  moneys  said  to  have  been 
loaned  to  plaintiff  and  paid  out  for  his  account,  mainly  in  small  sums, 
between  October  28th  and  November  12th.  By  his  bill  of  particulars 
defendant  shows  that  his  claim  embraces  some  340  items.  The  reply 
to  the  counterclaim  is,  in  effect,  a  general  denial.  From  an  order  of 
reference  granted  on  plaintiff's  motion,  defendant  appeals.  The  cause 
of  action  set  up  by  the  counterclaim  would  undoubtedly  justify  a  com- 
pulsory order  of  reference,  if  embodied  in  a  complaint,  and  while  it  is 
the  general  rule  that,  if  a  plaintiff  sues  upon  a  contract  for  a  definite 
sum  of  money,  of  for  damages  ex  contractu,  and  his  cause  of  action 
be  gainsaid  by  the  defendant,  the  cause  is  not  referable,  notwithstanding 
anything  which  the  defendant  may  set  up  in  his  answer;  yet  if,  as  in  the 
present  case,  the  plaintiff's  claim  is  not  gainsaid,  and  the  defendant  sets 
up  a  counterclaim  which  requires  the  examination  of  a  long  account, 
then  the  cause  is  referable.  Stock  v.  Col.  Fuel  &  Iron  Co.,  142  N.  Y. 
236,  37  N.  E.  1,  26  L.  R.  A.  67. 

Order  a£Brmed,  with  $10  costs  and  disbursements.    All  concur. 


HIRSCH  et  al.  y.  JONES  et  al. 
(Supreme  Court,  Appellate  Diylslon,  First  Department     October  12,  lp06.) 

1.  GoBPOSATiONa— OiTiOEBS— Reooyebt  OF  Saiabt  Paid. 

In  an  action  by  stockholders  to  recover  the  amount  paid  the  president 
of  the  corporation  as  salary,  the  fact  that  the  executrix  of  a  deceased 
stockholder  who  owned  a  controlling  portion  of  the  corporate  stock  con- 
sented to  his  election  as  president  by  reason  of  misrepresentations  made 
to  her  was  Immaterial,  where  the  directors  electing  him  did  not  ask  her 
consent  or  act  at  her  request  or  Inducement,  and  her  consent  was  not 
necessary  to  his  election. 

2.  SAICK— ISSTHES. 

In  an  action  by  stockholders,  on  behalf  of  the  porporatlon,  against 
one  Indiyldually  and  as  executor  and  trustee  under  the  will  of  a  deceased 
owner  of  a  controlling  portion  of  the  stock  of  the  corporation,  to  require 
him  to  account  for  moneys  that  had  been  wrongfully  appropriated  and 
misapplied,  and  to  enjoin  him  from  acting  as  a  director  or  officer  of  the 
company,  and  to  procure  his  removal  as  an  officer  and  director,  his  liability 
to  the  estate  of  the  decedent  as  to  his  dealing  with  the  funds  of  the 
corporation  is  not  in  issue. 

3.  Same. 

Salary  paid  to  a  president  of  a  corporation,  who  was  elected  by  the 
directors  without  his  participation  in  the  election  and  without  fraud,  could 
not  be  recovered  by  the  corporation,  though  he  was  also  In  control  of  a 
majority  of  the  stock  as  executor  of  a  deceased  stockholder. 

4.  Same— Consent  of  Officers  to  Unauthorized  Act. 

That  directors  of  a  corporation  knew  of  and  consented  to  an  unau- 
thorized loan  of  its  funds  by  its  president,  and  that  one  of  them,  who  was 
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also  treasurer,  received  and  kept  In  his  custody  collateral  security  re- 
ceived for  the  loan,  did  not  render  them  personally  liable  to  the  corpora- 
tion for  the  amount  of  the  loan. 
4L  Sams. 

A  corporation  la  not  entitled  to  recover  sums  paid  its  treasurer  In  cm- 
sequence  of  an  increase  of  salary  and  a  Christmas  present  giyea  him  by 
direction  of  the  board  of  directors,  where  there  was  no  fraud  In  the 
transaction,  and  the  salary  paid  was  not  in  excess  of  that  proper  for 
the  services  rendered. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minnie  F.  Hirsch,  individually  and  as  executrix  under  the 
last  will  of  Ferdinand  Hirsch,  and  others,  against  Edward  K.  Jones, 
individually  and  as  executor  and  trustee  under  the  last  will  of  Ferdinand 
Hirsch,  and  others.  From  a  judgment  in  favor  of  plaintiffs,  defendants 
•appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  HOUGHTON,  JJ. 

David  McClure  and  Edward  W.  Hatch,  for  appellants. 
Charles  F.  Bostwick,  for  respondents. 

INGRAHAM,  J.  The  plaintiffs  sue  as  stockholders  of  the  Ferdi- 
nand Hirsch  Company,  a  domestic  corporation,  and  the  relief  demanded 
is  that  the  defendant  (appellant),  its  directors  and  officers,  account  to 
said  corporation  for  all  moneys  that  have  been  wrongfully  appropriated 
or  misapplied ;  that  the  appellants  be  enjoined  from  acting  as  directors 
or  officers  of  the  company ;  that  they  be  removed  as  su<£  officers  and 
directors.  The  complaint  contains  many  sJlegations  as  to  the  relation 
between  the  defendant  Jones,  her  coexecutor,  and  the  plaintiff,  which 
are  immaterial  to  an  action  to  enforce  claims  in  favor  of  the  corporation. 
Any  relief  that  the  plaintiff,  or  the  estate  of  which  she  is  an  executrix 
and  trustee,  may  be  entitled  to  as  against  Jones  has  nothing  to  do  with 
the  relief  which  can  be  granted  in  this  action,  which  is  based  upon  a 
breach  of  trust  by  the  appellants  as  officers  and  directors  of  the  corpora- 
tion. 

The  material  allegations  upon  which  the  judgment  appealed  from  are 
based  are  as  follows :  On  July  13,  1901,  Ferdinand  Hirsch  died  leav- 
ing a  last  will  and  testament,  in  which  Minnie  F.  Hirsch,  the  testator's 
widow,  was  appointed  executrix,  and  the  defendant  Jones  executor. 
By  that  will  a  trust  was  created  of  the  residue  of  the  estate,  to  invest 
the  same  and  apply  the  income  arising  therefrom  to  the  benefit  of  the 
testator's  widow  during  the  minority  of  his  children.  Upon^he  arrival 
of  the  youngest  child  at  full  age,  10  per  centum  of  the  principal  of  the 
said  trust  fund  was  to  be  transferred  to  his  widow,  25  per  centum  there- 
of to  each  of  his  children,  and  the  remainder  of  the  principal  to  be  in- 
vested, the  income  therefrom  to  be  applied  to  the  use  and  benefit  of  his 
widow  during  her  life,  and  upon  her  death  the  principal  of  the  trust 
estate  to  be  divided  between  his  children  equally.  By  a  codicil  to  this 
will  the  testator  authorized  his  executors  to  continue  his  investments  in 
the  stock  of  the  Ferdinand  Hirsch  Company  as  long  as  they,  in  their 
discretion,  should  determine  it  to  be  advisable.  At  the  time  of  his 
<leath  the  testator  was  the  owner  of  1,882  shares  of  the  stock  of  the 
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Ferdinand  Hirsch  corporation,  out  of  2»500  shares,  the  total  amount  of 
the  capital  stock  of  the  company  which  had  been  organized  to  take  over 
a  business  that  had  been  owned  by  Hirsch ;  and  he  became  a  director 
and  president  of  the  corporation  on  its  organization,  and  continued  in 
absolute  control  of  it  until  the  time  of  his  death.  Mr.  Hirsch,  from  the 
time  of  the  organization  of  the  company,  had  received  a  salary  of 
$12,000  per  year  until  a  short  time  before  his  death,  when  the  salary 
had  been  raised  to  $15,000  a  year.  The  defendant  Ludwig  had  been 
secretary  and  treasurer  of  the  corporation,  receiving  a  salary,  and  con- 
tinued as  such  down  to  the  trial  of  the  action.  The  business  of  the  cor- 
poration having  been  profitable,  dividends  had  been  paid  from  time  to 
time.  This  business  was  the  manufacture  of  cigars  at  Key  West,  and 
upon  Hirsch's  death  it  became  necessary  to  elect  a  president  as  his  suc- 
cessor. Jones,  who  had  been  a  director  of  the  corporation  from  its 
organization,  was,  shortly  after  the  death  of  Hirsch,  elected  president. 
Many  charges  are  made  against  Jones  in  the  complaint  as  to  his  manage- 
ment of  the  business  of  the  company ;  but  it  will  not  be  necessary  to 
notice  any  of  them  except  those  that  were  sustained.  The  court  found 
that  the  plaintiff,  the  testator's  widow,  was  induced  by  false  and  fraudu- 
lent statements  made  by  Jones  to  her  as  to  the  condition  of  the  company, 
to  consent  that  he  be  elected  president  and  take  charge  of  the  affaiVs 
of  the  company.  But  it  seems  to  me  that  this  is  immaterial.  The 
directors  of  the  company  who  were  elected  before  the  death  of  the  tes- 
tator and  when  he  controlled  it,  held  a  meeting  on  August  6,  1901, 
elected  Jones  president,  and  fixed  his  salary  at  $1,000  per  month 
What  induced  the  plaintiff  to  consent  to  that  action  of  the  board  is  en- 
tirely immaterial.  Thus  the  directors,  who  were  authorized  to  elect 
the  president,  elected  Jones  as  president  and  fixed  his  salary.  It  does 
not  seem  that  the  consent  of  Mrs.  Hirsch  was  asked  by  the  directors, 
or  that  they  acted  at  her  request  or  inducement,  or  that  her  consent  was 
necessary  or  had  any  connection  with  the  election  of  Jones  as  president. 
The  court  found,  and  it  is  conceded,  that  Jones  was  legally  elected 
president,  and  that  the  trustees  of  the  company  fixed  his  salary  at  the 
amount  which  he  has  since  received.  It  does  not  app^r  that  Jones 
voted  at  the  election,  or  for  the  resolution  that  fixed  his  salary.  The 
minutes  of  the  meeting  of  the  directors  show  that  Jones  withdrew  from 
the  meeting  when  these  subjects  were  considered,  and  the  action  of  the 
directors  was  unanimous ;  no  objection  at  any  time  being  made  to  the 
^  election  of  Jones  or  to  the  amount  fixed  as  his  salary.  The  court  then 
found  that  the  business  of  the  corporation  was  continued  after  the  death 
of  Hirsch  in  the  same  manner  as  it  had  been  prior  thereto,  and  that  as 
a  result  of  the  action  of  the  defendant  Jones  in  voting  himself  a  salary 
of  $12,000  per  year  (there  being  no  evidence  that  Jones  voted  himself 
such  salary,  the  evidence  being  that  it  was  voted  by  the  board  of  di- 
rectors), and  of  wastefulness  and  extravagance  in  the  management  of 
the  business  of  the  company  by  the  said  Jones,  Kopf,  and  Ludwig, 
the  dividends  of  the  company  as  declared  by  the  directors  fell  from  8 
per  cent,  in  1901  to  6  per  cent,  in  1904;  that  pursuant  to  the  resolution 
passed  at  a  meeting  of  the  directors  of  the  said  company,  held  August 
5,  1901,  the  defendant  Jones  received  from  the  funds  of  the  company 
100N.Y.S.-44 
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between  the  5th  of  August,  1901,  and  the  4th  day  of  January,  1905, 
the  sum  of  $41,000,  being  the  salary  that  he  was  entitled  to  under  the 
resolution  of  the  board  of  directors.  As  a  conclusion  of  law  the  court 
found  that  between  the  5th  day  of  August,  1901,  and  the  4th  day  of 
January,  1905,  the  defendant  Jones,  while  acting  as  director,  and  being 
then  the  president  of  the  Ferdinand  Hirsch  Company,  withdrew,  and 
took,  without  authority  therefor,  from  the  funds  of  the  said  company, 
the  sum  of  $41,000,  wrongfully  and  unlawfully  converted  the  same 
to  his  own  use,  and  for  that  sum,  with  interest,  aggregating  $47,730.35, 
the  court  awarded  judgment  against  Jones.  There  is  no  finding  that 
Jones  neglected  to  perform  his  duty  as  president  of  the  company,  or 
that  the  services  he  performed  were  not  worth  the  salary  paid  him. 
The  evidence  is,  and  the  court  found,  that  since  the  organization  of 
the  company  the  salary  paid  to  the  president  has  been  at  least  the  sum  of 
$12,000  per  year. 

It  is  sought  to  sustain  this  judgment  upon  the  g^und  that,  because 
Jones  owned  the  controlling  interest  in  the  corporation  as  trustee,  he 
was  disqualified  from  being  elected  president  of  the  company,  and  there- 
fore the  corporation  can  recover  back  the  salary  it  had  paid  to  him  as 
such  trustee.  I  can  find  no  support  for  this  contention.  Whatever 
right  the  estate  of  which  Jones  is  trustee  has  to  compel  him  to  ac- 
count for  the  salary  that  he  has  received  as  president  is  not  now  before 
us.  We  are  now  concerned  simply  with  the  right  of  the  corporation 
to  recover  back  from  Jones  the  salary  that  it  has  paid  him  as  president, 
where  there  is  no  finding  that  Jones  failed  to  perform  his  duties  as 
president,  or  to  devote  his  time  and  energy  to  benefit  the  corporation 
of  which  he  was  president.  No  relation  existed  between  Jones  and 
the  company  which  imposed  upon  him  any  obligation  other  than  that 
upon  any  other  director,  who  was  also  owner  or  part  owner  of  a  major- 
ity of  the  stock.  Whatever  was  his  duty  to  the  estate  of  which  he  was 
trustee,  he  owed  no  duty  to  this  corporation  to  act  for  it  or  work  for  it 
without  compensation.  The  doubt  expressed  by  Mr.  Justice  Williams 
in  Elias  v.  Schweyer,  13  App.  Div.  336,  43  N.  Y.  Supp.  65,  that:  "It 
is  questionable,  however,  whether  a  trustee,  if  so  elected  as  president, 
should  receive  any  salary,  because  it  appears  that  the  discretion  is 
vested  in  the  trustee  to  sell  the  stock,  should  an  advantageous  opportun- 
ity occur;  and  one  who  is  in  receipt  of  a  large  salary  might  be  un- 
consciously biased  in  his  judgment  when  the  question- was  presented  be- 
tween his  own  interest  in  retaining  such  salary  and  the  interests  of  his 
cestui  que  trust,  which  might  be  promoted  by  a  sale  of  the  brewery" — 
related  solely  to  his  relation  to  the  trust  estate,  and  had  no  relation 
to  his  obligation  to  the  corporation  to  act  for  it  or  work  for  it  without 
compensation.  Whether  or  not  the  act  of  Jones  in  procuring  himself 
to  be  elected  president  of  the  company  at  a  salary  of  $1,000  per  month 
would  justify  the  court  in  removing  him  as  trustee  is  not  before  us. 
What  we  have  is  a  claim  of  the  corporation  to  be  repaid  the  money  that 
it  has  paid  to  its  president  as  salary  by  order  of  its  board  of  directors, 
because  it  is  claimed  that  the  trustee,  accepting  the  presidency  of  the 
company  at  a  salary,  violated  a  duty  to  the  estate  for  which  he  was 
trustee. 


Digitized  by 


Google 


Sup.   Ct.)  HIRSCH  V.  JONES.  691 

It  IS  also  claimed  that,  as  Jones  controlled  a  majority  of  the  board 
of  directors,  he  cannot  keep  a  salary  voted  to  him  by  the  directors  as 
it  is  the  same  as  if  he  had  voted  himself  the  salary.  But  these  directors 
had  not  been  elected  by  Jones.  They  were  the  directors  who  were 
placed  in  control  of  the  corporation  by  the  vote  of  Hirsch,  who  when 
they  were  elected  owned  and  controlled  a  large  majority  of  the  stock. 
There  is  no  evidence  that  Jones  procured  his  election  by  any  improper 
means,  that  he  voted  for  himself  at  the  meeting  of  the  board,  or  voted 
for  the  resolution  fixing  his  salary.  There  are  many  charges  in  the 
complaint  which  counsel  for  the  respondents  demominated  as  bribery 
and  corrupt  agreements  between  Jones  and  the  other  directors  which  re- 
sulted in  his  election,  together  with  the  allegations  to  which  I  have 
before  referred  that  Jones  procured  the  consent  of  the  testator's  widow 
and  his  coexecutor  by  means  of  fraudulent  representation  as  to  the 
condition  of  the  company ;  but  these  allegations  are  not  at  all  sustained 
by  the  evidence,  and  they  rest  at  most  on  mere  suspicion,  because  at  the 
same  time  the  salary  of  the  secretary  was  increased,  which  the  proof 
shows  and  the  court  has  found  was  in  pursuance  of  a  promise  made 
to  him  by  the  testator  that  his  salary  should  be  increased  to  the  same 
amount  that  had  been  received  bj  his  predecessor,  and  the  increase  that 
was  voted  was  less  than  the  amount  received  by  such  predecessor.  To 
a  much  greater  extent  then  in  the  case  of  Jones,  was  the  board  of  di- 
rectors under  the  control  and  dominion  of  the  testator  during  his  life 
who  owned  a  large  majority  of  the  stock  and  voted  for  the  directors 
and  the  directors  in  turn  elected  him  president,  and  fixed  his  salary, 
first  at  $12,000,  and  later  at  $15,000  per  year.  If  this  claim  of  the 
plaintiff  is  correct,  the  corporation  might  be  entitled  to  recover  back 
from  the  estate  of  the  testator  all  the  salary  that  has  been  paid  him 
for  the  services  he  rendered  to  the  corporation  during  the  time  that  he 
was  president. 

In  many  of  these  trading  corporations  organized  for  the  purpose  of 
carrying  on  an  established  business,  the  stock  is  issued  to  the  owners  of 
the  business  transferred  to  the  corporation,  the  members  of  the  copart- 
nership owning  the  stock  elect  the  directors  and  the  directors  elect  the 
officers.  It  has  never  before  been  suggested  that  such  an  arrangement 
was  a  fraud  that  would  entitle  the  corporation  to  recover  back  the  salary 
paid  to  the  officers  thus  elected.  Applying  to  this  case  the  principle 
which  was  the  foundation  of  the  decision  in  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  N.  Y.  152,  76  N.  E.  1075,  the  plaintiff's  contention  is 
not  sustained.  In  that  case  there  were  three  directors,  and  the  court 
found  that  two  of  these  directors  had  voted  for  various  increases  in  their 
salary ;  that  they  credited  such  increase  on  the  books  of  the  company 
until  the  amount  so  credited  had  amounted  to  more  than  60  per  cent, 
of  the  total  assets  of  the  corporation,  which  was  in  addition  to  the 
amount  that  had  actually  been  paid  to  these  officers  on  account  of  such 
salary.  The  action  was  brought  to  recover  from  the  individual  defend- 
ants  the  amounts  received  by  them  for  salaries  as  officers  of  the  corpora- 
tion, and  to  cancel  any  and  all  resolutions  on  the  books  of  the  corpora- 
tion purporting  to  authorize  the  defendants  to  credit  themselves  with 
certain  amounts  for  accumulated  or  deferred  salaries,  and  also  to  re- 
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dress  other  alleged  wrongs  to  the  corporation.  In  reversing  the  judg- 
ment dismissing  the  complaint  the  court  did  not  intimate  that  the  plain- 
tiff would  be  entitled  to  recover  the  amount  of  the  salary  actually  paid 
to  the  officers,  but  the  decision  was  based  entirely  upon  the  statement 
that: 

"A  directar  cannot,  with  propriety,  vote  in  the  board  of  directors  upon 
a  matter  affecting  his  own  private  interests,  any  more  than  a  judge  can 
sit  in  bis  own  case ;  and  any  resolotlon  passed  at  a  meeting  of  the  directors, 
at  which  a  director  having  a  personal  interest  in  the  matter  voted,  will  be 
voidable  at  the  Instance  of  the  corporation,  or  tlie  shareholders,  without 
regard  to  its  fairness,  provided  the  vote  of  snch  director  was  necessary  to 
the  result" 

The  minutes  of  the  meeting  of  the  board  of  directors  show  that  at  the 
meeting  at  which  Jones  was  elected  president,  after  a  dividend  was  de- 
clared, on  motion  of  Mr.  Ludwig,  duly  seconded,  Mr.  Jones  was  nom- 
inated for  president  to  fill  the  unexpired  term  of  Mr.  Hirsch,  deceased. 
Jones  then  withdrew  from  the  meeting,  and  he  was  then  elected  presi- 
dent. There  is  no  evidence  to  justify  a  finding  that  this  election  was 
produced  by  any  corrupt  means,  or  that  the  directors  did  not,  in  good 
faith,  determine  that  his  election  would  be  for  the  best  interests  of  the 
company.  His  position  as  president ^could  be  terminated  by  the  di- 
rectors, but  his  salary,  while  he  continued  to  be  president,  was  to  be 
$1,000  per  month.  And  certainly,  having  performed  the  duties  of  the 
office,  and  having  received  the  compensation  fixed  therefor,  there  being 
no  evidence  that  his  election  was  procured  by  corrupt  or  111^^1  means, 
or  that  his  salary  was  excessive  or  more  than  his  services  were' worth, 
there  is  no  principle  by  which  the  corporation,  having  accepted  his  serv- 
ices and  received  the  benefit  therefrom,  can  repudiate  the  transaction, 
and,  without  compensating  him  or  offering  to  compensate  him  for  the 
services  so  rendered,  compel  him  to  repay  the  salary  that  he  has  re- 
ceived. The  plaintiff  seems  to  proceed  on  the  theory  that  on  calling 
one  charged  with  a  fraud  as  a  witness,  upon  his  swearing  that  there 
was  no  fraud  in  the  transaction  and  that  the  transaction  was  in  absolute 
good  faith,  the  court  would  be  justified  in  refusing  to  believe  him, 
and  then  finding  fraud  because  it  did  not  believe  his  evidence  that  there 
was  no  fraud.  If  the  court  was  justified  in  refusing  to  accept  the  evi- 
dence of  these  interested  witnesses,  its  refusal  did  not  justify  a  finding 
of  fraud  without  further  evidence.  I  do  not  think,  therefore,  that 
on  this  evidence  the  corporation  was  entitled  to  a  judgment  for  the 
salary  paid  to  Jones  as  president. 

The  court  also  awarded  against  the  defendants  Jones,  Ludwig,  and 
Kopf  judgment  for  $51,000  and  interest  for  moneys  paid  by  the  cor- 
poration to  Jones  and  the  plaintiff  as  executor  of  Ferdinand  Hirsch, 
which  they  applied  to  protecting  certain  stock  which  had  been  pur- 
chased by,  and  was  held  on  margins  for,  Ferdinand  Hirsch  at  the  time 
of  his  death.  The  money  of  the  company  was  used  by  the  executors 
after  the  death  of  Ferdinand  Hirsch  in  connection  with  certain  stock 
speculations  undertaken  by  Hirsch  during  his  life  and  was  evidently 
intended  to  benefit  the  estate.  Minnie  F.  Hirsch,  the  plaintiff,  was  an 
executrix,  and  she  was  also  trustee  for  the  two  infant  plaintiffs.  It  has 
been  suggested  that  the  judgment  might  be  affirmed  as  to  this  $51,000, 
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but  the  question  arises  as  to  the  right  of  the  plaintiff  to  maintain  a 
stockholder's  action  to  recover  that  amount.  Upon  the  record,  as  it 
now  comes  before  us,  we  do  not  pass  upon  that  question.  We  cannot 
say  that  the  trial  justice  found  that  the  act  of  Jones  in  using  the  money 
of  the  company  for  the  protection  of  Hirsch's  stock  was  fraud  or  ab- 
straction of  the  company's  money.  It  may  be  that,  if  Jones,  without 
authority,  appropriated  the  money  of  the  company  to  the  use  of  the  es- 
tate of  which  he  was  trustee,  the  plaintiff  will  be  entitled,  suing  as  a 
stockholder,  to  compel  restitution ;  but,  if  the  transaction  was  a  loan  of 
money  merely,  the  act  of  the  corporation  in  loaning  it  being  ultra  vires, 
and  all  the  directors  and  the  plaintiff  Minnie  F.  Hirsch  assented  to  and 
participated  in  it,  under  Wormser  v.  Met.  St.  Ry.  Co.,  184  N.  Y.  83, 
76  N.  E.  1036,  she  may  be  precluded  from  maintaining  the  action  as  to 
this  particular  transaction ;  no  other  stockholder  repudiating  it  or  as- 
sociating himself  with  the  action. 

The  difficulty  in  determining  the  question  on  the  present  record  is 
that  the  findings  of  the  court  below  with  respect  to  the  $51,000  are  al- 
together unsatisfactory.  By  the  thirty-third  finding  it  -is  declared  that 
between  dates  stated  "the  Ferdinand  Hirsch  Company  disbursed  the 
sum  of  $51,000  in  alleged  loans  to  the  executors  of  the  Ferdinand 
Hirsch  estate  and  transactions,  which  were  used  outside  of  and  foreign 
to  its  business  concerns  and  corporate  affairs,  to  wit,  to  protect  stocks 
held  on  margin  by  the  estate  of  Ferdinand  Hirsch,  deceased,  by  and 
through  the  acts  of  the  defendants  Edward  K.  Jones,  Rudolph  Ludwig, 
and  Frederick  Kopf,  who  knew  that  the  company  was  not  interested  or 
concerned  in  said  alleged  loans  and  transactions,  and  would  not  be 
benefited  thereby,  or  receive  any  consideration  therefor,  and  that  said 
defendants  knew  that  the  moneys  were  to  be  used  to  protect  stocks  held 
on  margin  by  the  estate  of  Ferdinand  Hirsch,  deceased."  But  by  the 
ninety-sixth  and  ninety-seventh  findings  of  fact,  the  court  found  that 
"after  the  death  of  Ferdinand  Hirsch  the  plaintiff  Minnie  Hirsch  and 
the  defendant  Edward  K.  Jones,  as  executors,  borrowed  from  the 
Ferdinand  Hirsch  Company  at  different  times  in  all  the  sum  of  $51,- 
000" ;  that  "as  collateral  to  the  loans  made  to  them  by  the  Ferdinand 
Hirsch  Company  the  plaintiff  Minnie  F.  Hirsch  and  the  defendant  Ed- 
ward K.  Jones,  as  executors  of  the  will  of  Ferdinand  Hirsch,  deceased, 
pledged  to  and  deposited  with  the  Ferdinand  Hirsch  Company  905 
shares  of  the  stock  of  the  Ferdinand  Hirsch  Company  held  by  them  as 
such  executors,  which  stock  is  still  in  the  possession  of  the  company." 

By  these  last  two  findings  of  fact,  the  transaction  is  presented  as  a 
loan  of  money  to  the  plaintiff  Minnie  F.  Hirsch  and  the  defendant 
Jones,  as  executors,  for  which  loan  they  gave  collateral  security,  and  it 
is  referred  to  as  one  directly  between  them  and  the  Ferdinand  Hirsch 
corporation ;  and  in  his  opinion  the  learned  trial  justice  seems  to  con- 
sider only  the  power  of  the  corporation  to  make  the  loan.  These  last- 
mentioned  findings  of  fact  present  the  case  apparently  of  a  loan  of 
money  upon  collateral  security  given,  and  may  be  regarded  as  relieving 
the  transaction  of  the  element  of  positive  fraud.  We  refrain  from  ex- 
pressing an  opinion  as  to  the  right  of  the  plaintiff  to  maintain  the  ac- 
tion until  the  real  nature  of  the  transaction  is  determined  by  the  trial 
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court  Upon  a  finding  whether  there  was  a  fraudulent  diversion  of  the 
company's  money  by  Jones,  its  president,  or  whether  it  was  a  simple 
transaction  of  a  loan  of  money  made  directly  by  the  company  with  the 
acquiescence  of  all  interested  to  the  executors  and  without  fraud.  In 
any  aspect  of  the  case,  the  evidence  did  not  justify  a  judgment  for  this 
$51,000  against  the  defendants  Ludwig  and  Kopf.  The  court  found 
that  between  December  11,  1902,  and  July  13,  1903,  the  corporation 
disbursed  $51,000  in  alleged  loans  to  the  executors  of  the  Ferdinand 
Hirsch  estate,  which  were  used  outside  of  and  foreign  to  its  business 
concerns  and  corporate  affairs,  to  wit,  to  protect  stocks  held  on  margin 
by  the  estate  of  Ferdinand  Hirsch,  deceased,  by  and  through  the  act 
of  the  defendants  Jones,  Ludwig,  and  Kopf,  who  knew  the  company 
was  not  interested  or  concerned  in  said  alleged  loan  and  transactions, 
and  would  not  be  benefited  thereby,  or  receive  any  consideration  there- 
for, and  that  said  defendants  knew  that  said  moneys  were  to  be  used  to 
protect  stocks  held  on  margin  by  the  estate  of  Ferdinand  Hirsch,  de- 
ceased. 

Assuming  that  Jones,  the  president  of  the  company,  would  be  liable 
to  the  company  for  the  unauthorized  appropriation  of  this  money,  the 
evidence  does  not  sustain  the  finding  that  the  payment  of  the  money 
was  "by  and  through"  the  acts  of  Ludwig  and  Kopf.  It  appeared  that 
Hirsch  was,  at  the  time  of  his  death,  indebted  to  the  corporation  in  the 
amount  of  $39,116.98.  He  was  also  carrying  stocks  on  margin. 
After  his  death  the  executors  of  Hirsch's  will  borrowed  from  the  cor- 
poration between  December  5,  1902,  and  July  13, 1903,  various  sums  of 
money  aggregating  $51,000,  which  were  applied  to  protecting  this 
stock  account.  At  the  time  these  loans  were  made  there  were  delivered 
to  Ludwig,  as  treasurer  of  the  corporation,  450  shares  of  the  company's 
stock  as  security  for  the  amount  borrowed.  These  various  loans  were 
charged  to  the  estate  of  Hirsch  and  added  to  the  amount  due  from  him 
at  the  time  of  his  death,  and  the  dividends  paid  upon  the  stock  credited 
upon  this  account.  Ludwig  testified  that  he  knew  the  purpose  for 
which  this  money  was  borrowed,  and  that  Jones  handed  him  the  certifi- 
cate for  the  stock,  telling  him  that  they  "were  the  shares  for  the  loans" 
and  put  them  in  the  treasury  of  the  company.  I  can  find  no  evidence 
that  Ludwig  had  anything  to  do  with  making  these  loans.  He  acted, 
so  far  as  appears,  as  a  subordinate  officer  of  the  corporation,  obeying 
the  orders  of  the  president.  The  only  evidence  as  to  Kopf  s  connection 
with  them  was  his  own  testimony  that  the  moneys  were  borrowed  from 
the  corporation  by  the  executors  for  the  purpose  of  putting  up  margins 
with  the  various  brokers,  and  that  he  consented  to  the  making  of  the 
loans  by  the  company  to  the  executors.  Neither  his  knowledge  of  the 
purpose  for  which  the  loans  were  made,  nor  his  consent  to  the  making 
of  the  loans,  when  such  consent  was  not  an  official  act  which  authorized 
the  making  of  the  loans,  or  by  which  the  president  was  enabled  to  ob- 
tain the  money,  made  him  liable  to  the  corporation  for  the  money  that 
was  paid  to  the  president,  or  the  estate  of  which  the  plaintiff  and  the 
president  were  executors.  Kopf  was  not  an  executive  officer  of  the 
corporation.  As  an  individual  director,  without  the  concurrence  of  a 
majority  of  these  directors  who  were  present  at  a  meeting  of  the  board, 
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his  consent  would  not  be  an  act  of  the  corporation,  and  without  proof 
that  his  consent  or  act  had  anything  to  do  with  the  loans,  or  with  the 
payment  of  the  money  of  the  corporation  to  the  executors,  I  do  not 
think  he  would  be  personally  liable  for  the  money  thus  pgjid.  Neither 
Ludwig  nor  Kopf  ever  received  any  of  this  money.  Neither  profited 
in  any  way  by  the  loans;  and  to  make  them  liable  for  the  money  that 
was  paid  by  the  corporation  to  the  president  or  the  executors  of  the 
Hirsch  estate,  it  must  appear,  as  I  view  it,  that  they  participated  in  the 
corporate  act  of  making  the  loans  or  paying  the  money.  I  can  find  no 
evidence  of  such  participation.  Assuming  that  Jones  would  be  liable 
to  the  corporation  for  the  money  loaned  to  the  Hirsch  executors,  it  was 
error  to  award  judgment  against  Ludwig  and  Kopf. 

There  is  a  question  presented  as  to  whether  the  dividends  on  the  es- 
tate stock  which  was  retained  by  the  corporation  should  be  credited  on 
this  loan  to  the  executors  or  on  account  of  the  amount  due  to  the  cor- 
poration by  Hirsch  at  the  time  of  his  death.  By  the  will  of  Hirsch  his 
estate,  which  included  the  stock  of  this  corporation,  was  bequeathed  to 
the  executors  in  trust  for  the  benefit  of  his  widow  and  children. 
There  is  also  a  question  as  to  whether  the  executors  had  any  authority  to 
pledge  such  stock,  and  whether  the  corporation  could  refuse  to  pay  the 
dividend  because  Hirsch  was  indebted  to  the  corporation  or  because  the 
executors  had  borrowed  money  from  the  corporation  and  pledged  the 
stock  for  its  repayment;  but,  as  there  must  be  a  new  trial,  it  is  not 
necessary  to  determine  these  questions. 

The  court  also  awarded  judgment  against  the  defendant  Ludwig  for 
certain  sums  that  were  paid  him  in  consequence  of  an  increase  of  his 
salary  in  August,  1903,  and  for  a  Christmas  present,  by  direction  of  the 
board  of  directors.  I  do  not  think  this  provision  of  the  judgment  can 
be  sustained.  Hirsch  had  promised  Ludwig  that  his  salary  should  be 
increased,  and  subsequent  to  Hirsch's  death  the  directors  fulfilled  that 
promise.  Ludwig  demanded  an  increase  of  salary.  He  was  not  bound 
to  remain  in  the  employ  of  the  corporation  if  it  was  refused.  The 
evidence  does  not  show  that  there  was  any  fraud  in  the  transactions,  or 
that  the  act  of  the  directors  was  fraudulent.  Ludwig  received  his  sal- 
ary under  this  authority,  and  I  do  not  think  that  the  company  can  re- 
cover back,  certainly  not  without  evidence  of  fraud,  or  that  the  salary 
as  paid  was  in  excess  of  that  proper  for  the  services  rendered. 

There  are  other  questions  presented  by  this  record  which  I  do  not 
think  it  necessary  to  discuss.  There  was  a  large  amount  of  testimony 
allowed  against  the  objection  of  the  defendants  as  to  the  relations  be- 
tween Jones  and  coexecutors  which  seem  to  have  impressed  the  court, 
but  which  was,  I  think,  entirely  irrelevant,  and  I  think  that  justice 
requires  that  a  new  trial  should  be  directed,  at  which  the  evidence  can 
be  confined  to  the  relations  between  the  appellants  and  the  corporation 
of  which  they  were  directors  and  officers,  the  responsibility  of  each  of 
the  defendants  for  any  unauthorized  appropriation  of  the  money  of  the 
corporation  ascertained,   and   a  proper  judgment   awarded. 

It  follows  that  the  judgment  appealed  from  is  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  the  event  All  con- 
cur. 
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HE5CLA  IRON  WORKS  v.  HALL  et  aL 
(Supreme  Court,  Appellate  DlvisioD*  First  Department     October  19,  1906.) 

1.  Mechanics'   Lien&— AonoNS  to   Bnfobob— Evidkitos   Admissiblb   Under 

Pleading. 

In  an  action  to  enforce  a  meclianic's  lien,  where  the  complaint  alleges 
that  the  plaintiff  duly  performed  all  the  conditions  of  Its  contract,  and 
the  answer  counterclaimed  for  liquidated  damages  for  delay  in  per- 
formance, and  the  reply  set  up  that  plaintiff  was  obstructed  by  the  fault 
of  defendants,  evidence  of  excuses  for  nonperformance  by  plaintiff  within 
the  time  fixed  in  its  contract  was  inadmissible. 

2.  Same— Notice  of  Lien— Excessive  Claim. 

In  an  action  to  foreclose  a  mechanic*s  lien,  evidence  held  to  show  that 
the  amount  claimed  in  the  notice  of  lien  was  willfully  and  intentlcHially 
exaggerated,  so  that  the  notice  was  void,  and  plaintiff  forfeited  its  right 
to  a  lien. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hecla  Iron  Works  against  Charles  Ward  Hall  and 
others.  From  a  judgment  in  favur  of  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Alexander  D.  Andrews  (Hector  M.  Hitchings,  of  counsel),  for  ap- 
pellant Hall  &  Grant  Const.  Co. 

John  Larkin,  for  appellant  Charles  Ward  Hall. 

William  N.  Dykman  (John  J.  Kuhn,  of  counsel),  for  respondent 

CLARKE,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien.  The 
defendant  Hall  owned  the  Morse  building  on  Nassau  street  in  the  city 
of  New  York.  For  the  purpose  of  building  it  up  from  an  8-story  to  a 
14-story  building  he  entered  into  a  written  contract  with  the  Hall  & 
Grant  Construction  Company  as  general  contractor  for  said  construc- 
tion.    In  that  contract  were  the  following  provisions : 

"Article  5.  All  contracts  with  subcontractors  shall  contain  clauses  under 
which  they  shall  be  required  to  furnish  the  material  or  labor  which  they  have 
contracted  to  furnish  within  the  time  called  for  by  said  contracts,  and 
in  default  thereof  that  the  said  materials  may  be  purchased  in  the  open 
market  or  the  work  done  by  parties  other  than  the  original  subcontractors  with- 
out additional  expense  to  the  owner.  All  subcontracts  for  such  labor  or  material 
as  would  tend  to  cause  delay  In  the  completion  of  the  building  or  to  delay 
other  sul>oontractors  should  said  labor  or  material  not  be  furnished  within 
the  time  provided  for  in  such  subcontracts,  and  thus  cause  a  delay  in  the 
work,  shall  be  drawn  as  to  provide  for  payment  by  such  subcontractors  of 
liquidated  damages  in  such  an  amount  as  to  indemnify,  and  hold  harmless 
the  owner  from  damage  by  reason  of  such  delay." 

"Article  8.  Work  shall  be  commenced  by  the  general  contractor  immediately 
on  the  signing  of  this  contract,  and  the  several  subcontracts  let  as  soon 
thereafter  as  reasonable  conduct  of  the  work  will  permit,  and  the  building 
shall  be  entirely  and  completely  finished  on  the  first  day  of  Octol)er,  1901. 
And  it  is  mutually  agreed  that  the  general  contractor  shall  pay  to  the  owner, 
and  the  owner  is  to  receive  as  liquidated  damages  in  the  event  of  the  non- 
completion  of  the  building  on  the  date  herein  specified,  a  sum  not  less  hi 
amount  than  the  full  schedule  rentals  of  the  building,  less  the  rents  actually 
received  for  the  whole  period  of  such  delay,  after  due  allowance  has  been 
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made  for  all  delay  for  which  the  general  contractor  W  not  liable  by  reason 
of  the  exemption  of  and  under  article  6  hereof." 

This  contract  was  made  on  the  11th  day  of  April,  1901.  On  the 
6th  day  of  May,  1901,  the  general  contractor,  Hall  &  Grant  Construction 
Company,  entered  into  a  contract  in  writing  and  under  seal,  with  the 
plaintiff,  the  Hecla  Iron  Works,  under  which  the  Hecla  Iron  Works 
contracted  to  furnish  the  structural  steel  for  the  additional  stories  and 
roof,  which  was  to  be  paid  for  at  a  specified  rate  per  pound.  This 
contract  contained  the  following  provisions : 

"Article  4.  Should  the  subcontractor  at  any  time  during  the  progress  of  the 
work  hereunder  refuse  or  neglect  to  supply  a  sufficiency  of  material  or  skilled 
workmen  to  properly  advance  the  work  and  complete  the  same,  or  any  part 
thereof,  to  the  full  satisfaction  of  the  general  contractor,  or  owner,  or  within 
the  time  limited  for  the  completion  of  the  work,  the  general  contractor  shall 
be  at  liberty  after  three  days  written  notice  to  the  subcontractor,  to  provide 
any  such  labor  and  materials  and  to  deduct  the  cost  thereof  from  any  money 
or  moneys  then  due,  or  thereafter  to  become  due,  to  the  subcontractor  under 
this  agreement;  and  if  said  general  contractor  or  owner  shall  certify  that 
such  refusal,  neglect  or  failure  is  sufficient  ground  for  such  action,  the 
general  contractor  shall  also  be  at  liberty  to  terminate  the  employment 
of  the  subcontractor  for  any  or  all  of  said  work,  etc. 

"Article  5.  Should  the  subcontractor  be  obstructed  or  delayed  In  the  pros- 
ecution of  completion  of  its  work  by  the  act,  neglect,  delay  or  default  of 
the  general  contractor,  or  of  any  other  subcontractor  employed  on  the  work 
by  the  general  contractor,  or  for  any  other  cause  through  no  fault  of  the 
subcontractor,  then  the  time  herein  fixed  for  the  completion  of  the  work 
hereunder  shall  be  extended  for  a  period  equivalent  to  the  time  lost  by 
reason  of  any  or  all  of  the  causes  aforesaid;  but  no  such  allowance  shall 
be  made  unlesr  a  claim  therefor  is  presented  In  writing  to  the  general 
contractor  within  twenty-four  hours  after  the  commencement  of  such  delay. 
The  duration  of  such  extension  shall  be  certified  to  by  the  general  contractor." 

"Article  7.  Work  shall  be  commenced  by  the  subcontractor  immediately 
on  the  signing  of  this  contract.  The  first  of  the  grillage  for  the  basement 
shall  be  delivered  at  the  building  within  one  week  from  the  date  of  this  con- 
tract, and  to  continue  as  rapidly  as  required.  The  riveted  girders  for  grillage 
in  basement  and  those  to  be  set  at  the  eighth  fioor  level  shall  be  delivered 
at  the  building  within  one  month,  and  all  of  the  material  within  seven  weeks 
after  the  date  of  this  contract  All  material  is  to  be  delivered  tier  by  tier 
as  it  is  to  be  set  in  the  building.  In  view  of  the  fact  that  this  contract  was 
awarded  to  the  subcontractor  by  the  general  contractor  at  a  considerable 
advance  above  the  price  for  which  the  general  contractor  could  have  obtained 
the  material  elsewhere,  solely  on  the  representation  and  promises  of  the 
subcontractor  that  it  would  fully  and  completely  deliver  the  steel  work  for 
the  construction  of  the  alterations  to  the  said  building  No.  140  Nassau  street, 
at  or  within  the  time  specified  herein,  the  subcontractor  has  and  does  hereby 
agree  to  purchase  locally  or  in  the  open  market,  if  at  an  advanced  price  with- 
out any  additional  charge,  such  material  as  It  may  not  be  able  to  secure  from 
its  accustomed  source  of  supply  in  order  to  make  the  said  deliveries,  and  the 
subcontractor  agrees  that  In  the  event  of  any  claim  for  liquidated  damages 
hereunder,  the  defense  of  not  being  able  to  obtain  the  material  necessary  for 
the  construction  of  the  several  parts  to  be  supplied  shall  not  be  set  up  as  a 
defense  by  it.  And,  In  view  of  the  fact  of  a  possible  difficulty  in  arriving 
at  an  equitable  adjustment  of  the  damage  suffered  by  the  general  con- 
tractor, or  by  the  owner,  or  both,  by  the  nonfulfil Indent  of  the  promises  of 
delivery  Iierein  made  by  the  subcontractor,  it  Is  mutually  agreed  that  the  sub- 
contractor is  to  pay  to  the  general  contractor,  or  owner,  and  the  general 
contractor  or  owner  is  to  receive  fifty  dollars  for  each  calendar  day  that  the 
completion  of  the  several  deliveries  herein  mentioned  Is  delayed  beyond  the 
time  specified  after  due  allowance  has  been  made  for  all  delay  for  which 
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the  subcontractor  is  not  liable  by  reason  of  the  exemption  of  and  under 
article  5  hereof.  Said  sum  of  fifty  dollars  per  day  is  estimated  to  be  the 
liquidated  damages  suffered  by  the  general  contractor,  or  owner,  and  not 
by  way  of  a  penalty,  and  it  is  hereby  agreed  by  both  parties  hereto  tliat  said 
fifty  dollars  per  day  is  a  reasonable  and  Just  measure  for  such  delay.  It  is 
further  agreed  that  the  acceptance  of  any  material  delivered  by  the  subcon- 
tractor later  than  the  time  herein  specified  for  such  delivery  shall  not  con- 
stitute or  be  construed,  as  a  waiver  of  the  rights  of  the  general  contractor 
hereinbefore  set  forth." 

In  the  specifications  attached  to  and  made  a  part  of  the  said  contract 
was  the  following: 

"Deliveries:  In  the  award  of  this  contract  the  question  of  prompt  de- 
liveries is  a  matter  of  first  importance;  failure  to  deliver  within  the  time 
specified  by  the  contractor  is  to  be  considered  a  cause  for  the  collection 
by  the  general  contractor,  or  by  the  owner  of  damages,  whether  material 
delivered  after  the  date  specified  is  accepted  or  not  Any  bid  made  under 
this  specification  will  be  taken  as  an  acceptance  on  the  part  of  the  con- 
tractor of  this  condition." 

On  the  13th  day  of  May,  1901,  the  general  contractor  and  the  plain- 
tiff company  entered  into  a  further  contract  in  writing  and  under  seal, 
for  the  furnishing  of  ornamental  ironwork  required,  for  a  lump  sum  of 
$14,100.  This  contract  also  contained  similar  provisions  in  article  4 
and  article  5  to  that  already  quoted  and,  as  to  time,  the  following : 

"Article  7.  Work  shall  be  commenced  by  the  subcontractor  immediately 
on  the  signing  of  this  contract,  and  the  stairs  and  elevator  fronts  for  the 
seventh  floor  shall  be  delivered  in  less  than  thirty  days  from  the  date  of  this 
contract,  and  the  work  in  the  old  building  entirely  completed  within  sixty 
days  of  said  date,  work  to  be  set  floor  by  floor  as  fast  as  the  general  con- 
tractor shall  have  finished  framing.  On  condition  that  the  structural  work 
for  the  new  portion  of  the  building  is  finished  by  the  time  that  the  ornamental 
work  for  the  old  portion  is  in  place,  the  subcontractor  shall  fully  complete 
all  of  the  work  included  in  this  contract  within  one  hundred  calendar  days 
from  the  date  hereof." 

This  contract  also  contained  a  similar  provision  in  regard  to  liqui- 
dated damages  of  $50  a  day  and  the  specifications  attached  to  this  con- 
tract contained  the  following  clause : 

"Miscellaneous.  The  purpose  of  this  contract  is  to  cover  completely  all  the 
ornamental  iron  and  bronze  work  in  this  building.  Progress  of  the  work. 
Work  is  to  be  begun  immediately  on  the  signing  of  this  contract  Time: 
Time  of  completion  is  an  important  item  of  the  contract" 

It  is  apparent  that  by  the  foregoing  provisions  time  was  made  of 
the  essence  of  each  of  these  contracts.  During  the  progress  of  the 
work,  a  third  contract  in  writing  was  entered  into  for  a  small  additional 
job  amounting  to  $152.  None  of  the  time  limitations  so  precisely  pro- 
vided for  in  the  contracts  were  observed  by  the  plaintiff.  The  bulk  of 
the  structural  materials  was  delivered  between  the  20th  day  of  June 
and  the  11th  day  of  September ;  and  the  whole  work  was  not  completed, 
as  required  by  the  contract  with  the  general  contractor,  on  the  1st  day 
of  October.'  The  ornamental  work  appeared  to  have  been  finished  by 
the  21st  day  of  December,  and  the  material  called  for  by  the  extra 
contract  of  the  grillage  under  the  sheaving  beams  was  delivered  on 
February  3, 1902.  That  was  the  last  item  of  work  performed  and  mate- 
rials furnished.  Notwithstanding  these  provisions  of  the  several  con- 
tracts and  specifications  and  the  failure  of  compliance  therewith  in  the 
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matter  of  time,  as  pointed  out,  the  complaint  alleges  that  "this  plaintiff 
duly  performed  all  the  conditions  of  said  contracts  on  its  part."  The 
answer  set  up  the  provisions  of  the  contracts  and  counterclaimed  the 
liquidated  damages  claimed  for  delay.  The  reply  sets  up  that  plaintiff 
was  obstructed  and  delayed  by  the  neglect,  delay,  and  default  of  the  de- 
fendants, as  an  excuse  for  nonperformance  in  time. 

Upon  this  state  of  the  pleadings,  the  defendant  at  the  commence- 
ment of  the  case,  at  the  close  of  the  plaintiff's  case,  and  at  the  close  of 
the  whole  case,  moved  for  a  dismissal  of  the  complaint  and  seasonably 
and  persistently  objected  to  the  admission  of  any  and  all  evidence  tend- 
ing to  excuse  nonperformance  within  the  time  fixed  by  the  contracts 
upon  the  ground  that  the  complaint  having  alleged  due  performance 
of  the  contracts  a  recovery  could  only  be  had  secundum  allegata. 
There  was  no  amendment  of  the  complaint  asked  for  or  granted  and  the 
case  was  tried  out  upon  the  issues  presented  by  the  pleadings.  'Tfn 
Schnaier  v.  Nathan,  31  App.  Div.  225,  52  N.  Y.  Supp.  812,  Patterson, 
J.,  said : 

"The  Judgment  In  this  case  must  be  reversed  upon  the  ground  that  the 
recovery  was  had  upon  a  different  cause  of  action  from  that  set  out  In  the 
complaint  The  evidence  establishing  the  cause  of  action  on  which  the  re- 
covery was  had  was  objected  to  and  admitted  under  the  defendant's  excep- 
tion. The  action  was  brought  to  foreclose  a  mechanic's  lien.  •  •  •  The 
allegation  of  the  complaint  is  that  the  contract  was  performed,  and  the  right 
of  recovery  was  based  altogether  upon  performance  of  that  contract.  There 
is  nothing  contained  in  the  complaint  of  a  waiver  of  substantial  performance 
nor  of  any  modification  of  the  contract  •  •  •  The  defendant  had  set  up 
a  counterclaim  for  the  breach  of  the  contract,  and  he  proved  on  cross-examina- 
tion of  the  plaintiff  the  omissions  and  changes  In  the  work.  On  the  redirect 
examination  the  plaintiff  undertook  to  show  the  authority  for  the  changes. 
The  evidence  upon  which  that  authority  was  based  was  objected  to  as  Incom- 
petent and  inadmissible  under  the  pleadings.  The  counsel  for  the  defendant 
stated  that  this  complaint  alleges  absolute  performance,  and  as  we  under- 
stand in  an  action  of  this  kind  where  performance  under  the  contract  is  al- 
leged, no  defense  tending  to  show  excuse  for  nonperformance  is  admissible. 
•  •  •  It  has  been  frequently  held  that  where  the  objection  Is  properly 
taken,  a  recovery  such  as  has  been  allowed  here  cannot  be  sustained.  A  recov- 
ery may  be  had  only  secundum  allegata  et  probata.  *  *  *  As  we  said  in 
Eltlng  V.  Dayton  (Sup.)  17  N.  Y.  Supp.  849,  *An  allegation  in  a  complaint 
that  the  terms  of  a  contract  have  been  fully  complied  with  does  not  authorize 
proof  that  it  has  not  been  complied  with,  because  of  certain  facts  in  respect 
to  which  no  mention  is  made  In  the  pleadings.  •  •  •  The  only  issue  ten- 
dered by  a  pleading  containing  this  allegation  is  as  to  the  completion  of  the 
contract,  not  to  excuses  for  nonperformance.'  •  •  •  It  is  true  that  in  an 
attempt  to  prove  a  counterclaim  it  would  be  competent  for  a  plaintiff  to  show 
anything  that  would  defeat  that  counterclaim,  but  that  does  not  permit  a 
phiintiflC  to  recover  affirmatively  upon  the  evidence  to  defeat  a  counterclaim, 
as  upon  a  cause  of  action  entirely  different  from  that  on  which  he  sued." 

McEntyre  v.  Tucker,  36  App.  Div.  53,  55  N.  Y.  Supp.  153,  held : 
"Where  in  an  action  brought  to  recover  upon  a  bulldhig  contract  which 
required  the  work  to  be  completed  at  a  certain  date  and  Imposed  a  per  diem 
penalty  for  delay,  the  complaint  alleges  complete  performance  of  the  contract, 
evidence  tending  to  show  a  modification  or  waiver  of  this  provision  of  the 
contract  is  inadmissible." 

McLaughlin,  J.,  said : 

"That  substantial  completion  of  the  work  by  the  first  of  July  was  of  the 
essence  of  the  contract  is  apparent  since  a  penalty  was  attached  for  a  failure 
to  do  so." 
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In  LaChicotte  v.  Richmond  R.  &  El.  Co.,  16  App.  Div.  384,  44  N.  Y. 
Supp.  77,  it  was  said: 

"The  complaint  alleged  performance  of  the  contract,  and  over  the  defend- 
ant's objection  plaintiff  was  allowed  to  prove,  not  performance,  but  excuses 
for  not  performing  the  work  In  accordance  with  the  contract  This  qnestion 
has  been  many  times  before  the  court,  and  the  authorities  all  bold  that  it  i» 
an  elementary  rule  of  pleading  that  when  the  plaintiff  alleges  performance 
of  a  contract  he  must  prove  performance.  He  cannot  excuse  nonperformance 
and  recover,  because  a  strict  compliance  with  the  obligations  of  the  contract 
has  been  either  waived  or  prevented  by  the  defendant" 

In  Stem  v.  McKee,  70  App.  Div.  142,  76  N.  Y.  Supp.  167,  it  was  said : 

"Plaintiff,  having  pleaded  full  performance  of  the  contract,  could  not  recover 
without  establishing  that  fact  •  •  •  It  is  suggested  that  the  recovery 
can  be  upheld  upon  the  theory  that  Shalnwald  was  excused  from  full  per- 
formance by  reason  of  the  defendants'  refusal  to  proceed.  This  cannot  be 
done  for  the  reason  that  there  are  no  appropriate  allegations  in  the  com«> 
plaint  which  would  permit  a  recovery  upon  that  ground." 

None  of  the  cases  cited  by  the  respondent  meet  this  proposition. 
What  the  plaintiff  might  have  shown  if  it  had  alleged  excuse  or  waiver 
of  performance  is  wide  of  the  mark,  for  it  has  alleged  full  performance* 

The  second  reason  why  this  judgment  should  be  reversed,  in  my  opin- 
ion, is  the  fact  of  the  enormous  increase  in  the  claim,  as  filed  in  the 
notice  of  lien,  over  the  bills  which  had  just  prior  thereto  been  sent  in 
and  the  price  fixed  by  the  two  contracts.  The  notice  of  lien  claims  the 
amount  due  to  be  $24,266.92.     It  was  therein  alleged  that : 

"The  labor  performed  and  to  be  performed  and  the  materials  furnished 
and  to  be  furnished  were  under  and  by  virtue  of  an  agreement  in  writing 
dated  May  6,  1901,  and  a  certain  other  agreement  in  writing  dated  May  13» 
1901,  both  made  between  lienor  and  said  Hall  &  Grant  CJonstruction  Company 
and  the  materials  were  structural  steel  and  ornamental  wrought  and  cast 
iron  and  bronzework,  and  the  agreed  price  and  value  thereof  Is  $42,154.14^ 
The  amount  unpaid  to  the  lienor  for  such  labor  and  materials  is  $24,255.92."^ 

The  trial  court  found  that  the  contract  price  for  the  ornamental  iron- 
work was  $14,100  and  a  certain  sum  of  $263.35,  making  a  total  for 
this  contract  of  $14,363.35,  and  that  the  total  amount  under  the  structu- 
ral iron  contract,  in  which  a  price  per  pound  was  provided  for,  was 
$16,929.41,  making  a  total  of  $31,292.76.  That  of  this  amount,  $6,427 
had  been  paid  on  the  ornamental  iron,  and  $10,740.33  on  the  structural 
iron ;  a  total  of  $19,167.35 — leaving  the  amount  due  on  both  contracts 
$12,125.43.  That  the  agreed  price  and  value  under  the  contracts  as  al- 
leged was  $42,154.14  instead  of  $31,292.76,  as  found  by  the  court,  or  an 
excess  of  $10,861.38,and  the  amount  unpaid  was  alleged  to  be  $24,255.- 
92  instead  of  as  found  by  the  court,  $12,125.43,  being  in  excess  over  the 
amount  found  of  $12,130.69.     The  learned  trial  court  has  found  that : 

"The  amount  claimed  in  the  notice  of  lien  exceeds  the  amount  then  due- 
from  the  Hall  &  Grant  Construction  Company  to  the  plaintiff.  The  over- 
statement was  honestly  made  in  the  belief  that  It  was  due  and  could  be  re- 
covered, and  it  was  made  not  willfully  or  intentionally." 

It  seems  to  me  that  this  finding  is  unsupported  by  the  evidence.  It 
appears  that  from  time  to  time  bills  had  been  rendered,  checked  up  by- 
the  general  contractor,  and  payments  made.  That  the  sum  total  of  these 
bills,  while  there  was  a  slight  amount  in  dispute  on  weight,  was  about 
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-what  the  court  has  found  due.  That  on  a  claim  being  made  by  the 
^neral  contractor  for  liquidated  damages  under  the  contracts  for 
delay,  threatening  letters  were  sent  by  the  plaintiff,  and  then  the  no- 
tice of  lien  was  filed  for  upwards  of  $12,000  more  than  the  total  of  the 
bills  sent  aggregated,  and  this  notice  alleged  that  the  amount  was  due 
at  the  agreed  prices  under  the  specified  written  contracts.  A  claim 
double  the  amount  found  due  must  have  a  better  explanation  than  any 
offered  in  this  record  to  warrant  the  finding  of  the  trial  court  cited 
supra.  It  seems  to  me  that  the  evidence  compels  the  conclusion  that  the 
claim  was  willfully  and  intentionally  exaggerated,  and,  if  so,  Aeschli- 
-mann  v.  Presbyterian  Hospital,  165  N.  Y.  296,  59  N.  E.  148,  is  authority 
for  the  rule  that  plaintiff  has  thereby  forfeited  the  right  to  a  lien  and 
rendered  the  notice  void  and  ineffectual.  This  court  said  in  New  Jersey 
Steel  &  Iron  Company  v.  Robinson,  86  App.  Div.  612,  83  N.  Y.  Supp. 
450: 

"While  it  Is  tme  tbat  in  that  case  (referring  to  the  Aeschllmann  Case, 
sapra)»  there  were  elements  of  actual  and  afflrmatfve  fraud  upon  the  part 
of  the  contractors  which  find  no  place  in  this  case  and  with  which  the  lienors 
cannot  be  charged,  yet  it  is  evident  that  they  willfully  and,  therefore,  inten- 
tionally grossly  exaggerated  their  lien,  and  thereby  worked  or  might  have 
worked  an  injury  to  subsequent  lienors  and  other  parties  interested  in  the 
fund.  Such  gross  exaggeration  must  be  regarded  In  law  as  willfully  made, 
as  it  must  have  been  known  to  the  lienors  to  be  untrue  at  the  time  when 
the  statement  was  made.  Thereby  there  was  a  violation  of  the  terms  of  the 
statute  which  requires  (Laws  1897,  p.  518,  c  418,  §  0,  subd.  7)  that  the 
claim  shall  be  truthfully  stated,  and  it  is  in  no  way  unjust  to  the  claimants 
to  Insist  upon  compliance  with  the  statute  in  this  respect" 

For  the  reasons  stated,  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


<51  Misc.  Rep.  111.) 

HAMLTN  V.  HAMLIN  et  ai. 

(Supreme  Gourt,  Special  Term,  New  York  Ck>unty.    June,  1906^) 

1.  Dbcds—Delivebt—Evidenob. 

A  wife  executed  deeds  to  her  husband  of  her  real  estate  and  placed  them 
In  a  safe  deposit  box  to  which  her  husband  had  access.  Heldy  that  the 
fact  that  the  deeds  were  found  there  after  the  husband's  death  is  not 
evidence  of  delivery. 

[Bd.  Note.— For  cases  in  point  see  vol.  16,  Out  Dig.  Deeds,  SS  627-684.J 

^  Samc 

Where  evidence  showed  tbat  a  husband  recognized  his  wife  as  the 
owner  of  certain  property,  and  his  conversations  and  attitude  were  con- 
sistent with  her  ownership,  a  delivery  of  the  deeds  to  the  same  executed 
by  the  wife  to  the  husband,  will  not  be  Inferred  because  they  were  found 
In  his  safe  d^[)osit  box  after  his  death. 

[Ed.  Note. — For  oases  in  point,  see  vol,  16,  Cent  Dig.  Deeds,  §§  627,  633.) 

Action  by  Mary  B.  Hamlin  against  Hubert  W.  Hamlin  and  others 
to  cancel  certain  deeds  executed  by  plaintiif  to  her  husband.  Judgment 
for  plaintiff. 

Clifford  W.  Hartridge  (H.  W.  Taft,  of  counsel),  for  plaintiff. 
James  G>chran,  for  defendants. 
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BLANCHARD,  J.  This  is  an  action  to  cancel  certain  deeds  to 
real  property,  situated  in  New  York  City  and  in  Bellport,  N.  Y.,  ex- 
ecuted by  the  plaintiff  to  her  husband,  on  the  ground  that  there  was  no 
intention  on  the  part  of  the  plaintiff  to  deliver  the  deeds,  nor  any  inten- 
tion on  the  part  of  the  husband  to  acquire  title  to  the  property,  until  at 
some  future  time  it  should  be  desirable  for  him  in  his  business  to  ap- 
pear to  be  the  owner  of  real  property  in  the  state  of  New  York,  when 
he  might  pay  to  the  plaintiff  the  value  of  the  property  and  become 
owner  of  record  without  delay.  In  August,  1904,  Frederick  R.  Ham- 
lin, the  plaintiff's  husband,  purchased  the  premises  in  Bellport,  and  took 
the  deed  in  the  name  of  his  wife,  the  plaintiff.     On  September  7, 

1904,  Mr.  Hamlin  purchased  the  premises  in  New  York  City,  and  took 
the  deed  in  the  name  of  the  plaintiff.  On  September  8,  1904,  the  plain- 
tiff executed  to  Mr.  Hamlin  deeds  to  both  premises.  These  deeds  were 
not  recorded,  but  were  left  in  a  safe  deposit  box  to  which  Mr.  Hamlin 
alone  had  access,  and  were  there  found  after  his  death  on  May  16, 

1905.  The  insurance  policy  covering  the  premises  in  New  York  City 
was  procured  by  Mr.  Hamlin  payable  to  the  plaintiff,  and  was  never 
transferred  to  Mr.  Hamlin's  name.  Subsequent  to  September  8,  1904, 
Mr.  Hamlin,  in  conversation  with  the  decorator  of  the  New  York  City 
house  and  the  architect  of  the  Bellport  house,  and  his  family  physician 
and  other  friends,  referred  to  the  Bellport  premises  as  the  plaintiff's 
property,  and  to  the  New  York  City  premises  as  his  wedding  gift  to 
the  plaintiff.  In  view  of  the  confidential  relations  existing  between  Mr. 
Hamlin  and  the  plaintiff,  the  mere  possession  by  Mr.  Hamlin  of  deeds 
executed  to  him  by  the  plaintiff  is  not  decisive  upon  the  question  of 
transfer  of  title.  Mr.  Hamlin  was  engaged  in  a  business  involving 
large  sums  of  money  and  great  hazards.  He  might  naturally  desire 
to  retain  a  ready  means  of  regaining  title  to  the  property  in  question, 
in  case  an  emergency  arose.  Whether  there  is  a  valid  delivery  of  a 
deed  sufficient  to  pass  title  is  determined  by  the  intention  of  the  parties 
at  the  time.  Holbrook  v.  Truesdell,  100  App.  Div.  9,  90  N.  Y.  Supp. 
911 ;  Ten  Eyck  y.  Whitbeck,  156  N.  Y.  341,  60  N.  E.  963.  The  in- 
tention of  the  plaintiff,  according  to  her  statement,  was  merely  to  make 
conditional  delivery.  The  intention  of  Mr.  Hamlin,  which  must  be 
gathered  from  his  remarks  in  conversation  and  from  his  business  situa- 
tion, seems  to  have  been  the  same.  Since  the  business  exigency  which 
both  parties  intended  as  the  condition  upon  which  delivery  should  be- 
come effectual  and  title  vest,  did  not  in  fact  happen,  the  facts  fall  within 
the  rule  stated  in  Holbrook  v.  Truesdell,  100  App.  Div.  9,  90  N.  Y. 
Supp.  911,  and  title  remained  in  the  plaintiff.  The  defendants  rely 
upon  certain  declarations  of  Mr.  Hamlin,  made  after  September  8, 
1904,  as  evidence  to  oppose  the  conclusion  above  stated.  When,  ac- 
cording to  a  witness  for  the  defendants,  the  plaintiff  objected  to  Mr. 
Hamlin's  sister  visiting  in  the  New  York  City  house,  Mr.  Hamlin  de- 
clared that  he  "was  master  of  his  own  house,"  and  that  he  "owned 
a  house  in  New  York,  and  he  wished  his  sister  to  come  to  his  house, 
and  not  to  a  hotel." 

In  dealing  with  prospective  purchasers  of  part  of  the  Bellport  prop- 
erty, Mr.  Hamlin  stated  that  the  plaintiff  said  they  could  have  the  lands 
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and  that  "she,"  meaning  the  plaintiif ,  "has  won  me  over."  Mr.  Hamlin 
further  directed  his  bookkeeper  to  open  an  account  for  both  the  prop- 
erties, and  paid  for  furnishing  and  decorating  the  house  or  gave  the 
plaintiff  the  money  to  pay  therefor.  In  arranging  for  the  transfer  of 
the  insurance  on  his  furniture  in  the  New  York  City  house,  Mr.  Hamlin 
told  the  broker  that  the  furniture  was  to  be  installed  in  "my  house." 
None  of  these  statements,  however,  is  inconsistent  with  the  intention 
on  the  part  of  Mr.  Hamlin  that  title  should  continue  in  the  plaintiff. 
In  the  conversations  upon  which  the  plaintiff  relies,  the  attention  of  Mr. 
Hamlin  was  directed  to  the  question  of  title.  But  in  none  of  the  con- 
versations upon  which  the  defendants  rely  was  the  legal  ownership  of 
the  premises  involved,  excepting  only  in  the  conversation  with  the  pro- 
spective purchasers  of  part  of  the  Bellport  property,  where  Mr.  Hamlin's 
language  clearly  shows  that  he  recognized  the  plaintiff  as  true  owner. 
In  all  these  conversations  his  attitude  was  the  natural  one  of  business 
manager  and  head  of  his  household.  Under  these  circumstances  it 
must  be  adjudged  that  the  deeds  executed  by  the  plaintiff  to  Mr.  Hamlin 
are  a  cloud  upon  her  title,  and  must  be  canceled. 
Judgment  accordingly. 


KtlLLER  V.  NEVINS. 
(Supreme  Court,  Appellate  Division,  First  Department     October  19,  190C.) 

1.  DiscovKBT— Petition— Vebification  out  of  State— Cebtificate. 

There  Is  no  basis  for  an  order  for  examination  of  defendant  before 
trial  to  enable  plaintiff  to  frame  his  complaint,  where  the  petition  there- 
for purports  to  be  yerified  out  of  the  state  before  a  notary,  and  his  signa- 
ture is  not  accompanied  with  a  certificate  as  to  its  genuineness  and  his 
official  character,  as  required  by  Code  Civ.  Proc.  S  844,  to  allow  of  an  oath 
or  affidavit  required  in  an  action  or  proceeding,  and  taken  out  of  the 
state,  being  received  in  the  state. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16,  Cent.  Dig.  Discovery,  §§  66- 
68;  vol.  2,  Cent  Dig.  Affidavits,  §§  61-64.] 

2.  SAlfB-ORDER  FOB   EXAMINATION— DlBECTTNG   TiME   OF  SERVICE. 

Under  Code  Civ.  Proc.  S  873,  providing  that  the  order  for  examination 
of  a  witness  must  direct  the  time  of  service  thereof,  which  must  be  not 
less  than  five  days  before  the  time  fixed  for  examination,  unless  special 
circumstances  making  a  dlflTerent  time  of  service  necessary  are  recited 
in  the  order,  an  order  directing  the  service  to  be  four  days  before  the 
examination,  without  stating  the  reason  therefor,  must  be  vacated. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Miller  against  Thomas  A.  Nevins.  From  an  or- 
der denying  a  motion  to  vacate  an  order  for  examination  of  defendant 
to  enable  plaintiff  to  frame  his  complaint,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ, 

Louis  T.  Noonan  (Schuyler  C.  Carlton,  of  counsel),  for  appellant. 
Henry  C.  Quinby  (John  F.  Valieant,  of  counsel),  for  respondent. 

CLARKE,  J.  This  is  an  appeal  from  an  order  of  Special  Term  de- 
nying a  motion  to  vacate  an  order  of  the  Special  Term  granted  ex 


Digitized  by 


Google 


704  100  NEW  YORK  8UPPLBMBNT  (Sup.  Ct 

and  134  New  York  SUte  Reporter 

parte  for  an  examination  of  the  defendant  to  enable  plaintiff  to  frame 
his  complaint. 

The  petition  upon  which  the  plaintiff  moved  for  an  order  for  the  ex- 
amination of  the  defendant  purports  to  have  been  verified  in  the  county 
of  Essex,  state  of  New  Jersey,  before  one  William  P.  Hadwin,  alleged 
to  be  a  notary  public.  Section  844  of  the  Code  of  Civil  Procedure  pro- 
vides, when  an  oath  or  affidavit  required  in  an  action  or  special  proceed- 
ing is  taken  without  the  state,  said  oath  or  affidavit  may  be  received  in 
this  state  when  the  signature  of  the  officer  taking  it  is  accompanied  with 
the  like  certificates  as  to  his  official  character  and  the  genuineness  of  his 
signature  as  are  required  to  entitle  a  deed  acknowledged  before  him 
to  be  recorded  within  the  state.  The  verification  to  the  petition  contains 
no  such  certificates,  and  for  that  reason  the  affidavit  was  not  entitled  to 
be  received.  Turtle  v.  Turtle,  31  App.  Div.  49,  52  N.  Y.  Supp.  857. 
There  was,  therefore,  no  basis  for  the  order  for  the  examination  before 
trial. 

Furthermore,  section  873  of  the  Code  of  Civil  Procedure  provides 
that  the  "order  must  also  direct  the  time  of  service  of  a  copy  thereof 
which  must  be  made  within  the  state  not  more  than  twenty  nor  less 
than  five  days  before  the  time  fixed  for  the  examination  unless  special 
circumstances  making  a  different  time  of  service  necessary,  are  shown 
in  the  affidavit  and  that  fact  is  recited  in  the  order."  In  the  order  under 
review  the  service  was  directed  to  be  four  days  before  the  date  of  the 
examination,  and  no  reason  for  such  shortening  of  the  time  was  stated 
in  the  order  as  required  by  this  provision  of  the  Code,  supra.  In 
Osborne  v.  Barber,  106  App.  Div.  236,  93  N.  Y.  Supp.  833,  where  the 
time  was,  as  in  the  case  at  bar,  four,  instead  of  five,  days,  without  the 
reason  therefor  being  stated  in  the  order,  it  was  held  that  the  order 
must  be  reversed.  Each  of  the  defects  noted  was  specifically  pointed 
out  upon  the  argument  below,  and  objections  raised  thereto  and  stated  in 
the  order  to  show  cause  upon  which  the  order  appealed  from  was  based. 

This  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs,  with  leave,  however, 
to  the  respondent  to  renew  his  application  in  the  court  below  upon 
proper  papers.    All  concur. 


McKBAND  ▼.  LOCKBL 

{Supreme  Gourt,  Appellate  Division,  First  Department     October  19,  1906.) 

DiscovEBT— Examination  of  Advebbabt  Befobe  Tbial. 

Id  the  absence  of  bad  faith  or  abuse  of  process,  a  party  to  an  action 
is  entitled  to  examine  his  adversary  before  trial  as  to  facts  which  are 
material  to  the  issue  and  of  which  he  has  knowledge,  and  take  his  deposi- 
tion for  use  on  the  trial,  even  though  such  party  might  procure  the  erl- 
dence  from  other  persons  or  could  subpoena  his  opponent  for  the  trial 
[Ed.  Note. — For  cases  in  point,  see  vol.  16,  Gent  Dig.  DIscov«y,  H 
49-54.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  B.  McKeand  against  Charles  B.  Locke.  From  an 
order  vacating  an  order  for  examination  of  plaintiff,  defendant  zppe2is. 
Reversed,  and  order  for  examination  reinstated. 
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Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 
Louis  F.  Doyle,  for  appellant. 
Edgar  J.  Nathan,  for  respondent 

PER  CURIAM.  This  order  must  be  reversed  and  the  order  for 
the  examination  of  the  plaintiff  reinstated  on  the  authority  of  Goldmark 
V.  U.  S.  Electric-Galvanizing  Company,  111  App.  Div.  626,  97  N.  Y. 
Supp.  1078,  recently  decided  by  this  court.  That  decision  sweeps  away 
many  technical  rules  which  were  fast  growing  up  in  the  practice  of  ex- 
amining one's  adversary  before  trial,  and  establishes  the  rule  for  this 
department,  that,  in  the  absence  of  bad  faith  or  abuse  of  process,  a 
party  to  an  action  is  entitled  to  examine  his  adversary  before  trial  as  to 
facts  which  are  material  to  the  issues  and  of  which  he  has  knowledge, 
and  take  his  deposition  for  use  on  the  trial,  and  that  it  is  no  answer  to 
such  application  that  the  party  making  it  can  procure  the  evidence  from 
other  persons  or  could  subpoena  his  opponent  for  the  trial. 

This  decision  was  not  called  to  the  attention  of  the  learned  judge 
who  presided  at  the  Special  Term,  as  it  was  not  then  published.  An 
observance  of  it,  however,  in  the  future  by  attorneys,  will  save  many 
needless  motions  and  appeals. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the  or- 
der for  examination  of  plsuntiff  reinstated. 


(51  Misc.  Rep.  101.) 

UNITED  STATES  FRAME  ft  PICTURE  CO.  ▼.  HOROWITZ. 
(Supreme  Ck>nrt»  Special  Term,  New  York  Coonty.    Jnne,  1906.) 

1.  Tradb-Naicbs— Pbaudulent  Use— Injunction. 

The  nse  of  the  trade-name  "New  York  Frame  &  Picture  CJo.,"  or  "N.  Y. 
Frame  &  Picture  Ck)./'  does  not  show  an  Intent  to  deceive  so  as  to  authorize 
an  Injunction  at  the  suit  of  the  United  States  Frame  &  Picture  Company. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  CJent.  Dig.  Trade-Marks  and 
Trade-Names,  |§  7&-«2.] 

2.  Same— Unfaib  (Competition. 

An  employ^  and  officer  of  plaintiff  corporation  opened  a  place  of  busi- 
ness of  his  own.  and  used  stationery  and  advertising  cards  so  closely  re- 
flembllng  those  of  plaintiff  as  to  decefve,  and  published  notices  of  removal 
calculated  to  lead  persons  to  believe  that  reference  was  made  to  plaintiff, 
and  not  to  defendant  Held  to  constitute  unfair  competition  authorizing 
an  Injunction. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trade-Marks  and 
Trade-Names,  S§  7^-82.] 

Z,  Same— Faib  Competition. 

Where  an  employ^  and  officer  of  plaintiff  corporation  opened  a  place 
of  business  of  his  own  and  advertised  in  a  manner  containing  no  mis- 
leading references  to  his  removal  and  to  his  previous  location.  It  con- 
stituted fair  competition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  (3ent  Dig.  Trade-Marks  and 
Trade-Names,  S§  79-^82.] 

Action  by  the  United  States  Frame  &  Picture  Company  against 
Charles  S.  Horowitz.  Judgment  for  plaintiff  for  part  of  the  relief 
asked. 

10DN.T.S.-46 
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Leslie  S.  Lockhart  (Frederic  W.  Hinrichs,  of  counsel),  for  plaintiflF. 
Nathah  Burkan  (Arthur  Palmer,  of  counsel),  for  defendant. 

BLANCHARD,  J.  This  is  an  action  brought  by  the  plaintiff  cor- 
ppration  to  restrain  the  defendant  from  carrying  on  business  tmder 
the  trade-name  of  "New  York  Frame  &  Picture  Co.,"  or  "N.  Y.  Frame 
&  Picture  Co.,"  or  any  other  name  so  similar  as  to  cause  plaintiff  to  be 
confused  with  the  defendant  in  the  mindS  of  the  public,  and  to  re- 
strain the  defendant  from  using  any  advertisements  or  stationery  likely 
to  induce  the  public  to  believe  that  his  business  is  that  of  the  plaintiff. 
Plaintiff  is  a  domestic  corporation  doing  business  at  No.  3  Barclay 
street,  New  York  City.  The  defendant  is  a  brother  of  the  president 
of  the  plaintiff  corporation,  which  was  organized  in  1902.  The  de- 
fendant continued  as  an  employe  and  officer  of  the  plaintiff  corporation 
until  1905,  when  dissensions  arose  between  himself  and  his  brother,  and 
he  severed  his  connection  with  the  plaintiff  company  and  opened  a  place 
of  business  at  Nos.  86-88  Fulton  street,  under  the  trade-name  of  "New 
York  Frame  &  Picture  Co."  or  "N.  Y.  Frame  &  Picture  Co.,"  for  car- 
rying on  the  same  kind  of  trade  as  that  of  the  plaintiff.  He  ordered 
from  the  same  printer  who  did  work  for  the  plaintiff  advertising  cards 
and  stationery  similar  as  to  heading  and  marginal  matter  to  the  adver- 
tising cards  and  stationery  of  the  plaintiff.  He  issued  cards  and  letters 
to  many  persons,  including  customers  of  the  plaintiff,  stating  that  "we 
have  now  moved  to  Nos.  86-88  Fulton  street,"  and  that  "we  are  now 
located  at  the  above  address,"  and  referring  to  "our  long  past  expe- 
rience" and  "our  new  place."  In  some  instances  it  was  testified  that 
former  customers  of  the  plaintiff  had  thus  been  led  to  believe  that 
the  plaintiff  had  removed  to  the  defendant's  address.  The  use  of  such 
stationery,  which  was  so  closely  similar  as  to  be  a  deceptive  imitation 
of  that  of  the  plaintiff,  and  the  publication  of  notices  of  removal  so 
ambiguous  in  phrasing  as  to  lead  the  unwary  to  believe  that  reference 
was  made  to  the  plaintiff,  and  not  to  the  defendant,  is  unfair  competi- 
tion. De  Youngs  v.  Jung,  7  Misc.  Rep.  66,  27  N.  Y.  Supp.  370; 
Johnson  v.  Hitchcock  (Sup.)  3  N.  Y.  Supp.  680. 

The  use  and  publication  of  such  stationery  and  notices  has  in  large 
measure  been  discontinued  by  the  defendant.  An  injunction,  however, 
against  the  continuance  of  their  use  and  publication  will  be  made. 
The  use  of  the  trade-name  "New  York  Frame  &  Picture  Co."  or  "N. 
Y.  Frame  &  Picture  Co."  stands  in  a  different  situation.  No  intent 
to  deceive  the  public  can  be  predicated  from  the  mere  assumption  of 
this  name  or  from  the  wide  advertisement  thereof.  From  the  evidence 
submitted  upon  the  trial,  it  appears  that  the  defendant  has  advertised 
extensively  and  in  greater  measure  apparently  than  the  plaintiff.  In  so 
far  as  sudi  advertisements  contain  no  misleading  or  ambiguous  refer- 
ences to  removal  and  to  previous  location,  and  are  not  imitative  in  style 
or  printing  of  the  advertisements  of  the  plaintiff,  such  advertisements 
constitute  fair  conxpetition.  In  this  respect  the  present  case  is  distin- 
guishable therefore  from  the  facts  presented  in  Charles  S.  Higgins  Co. 
V.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  490,  27  L.  R.  A.  42,  43 
Am.  St.  Rep.  769.    The  defendant  will  be  enjoined  therefore  only  as  has 
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already  been  indicated.    The  use  by  the  defendant  of  the  trade-name 
"New  York  Frame  &  Picture  Co."  or  "N.  Y.  Frame  &  Picture  Co." 
ivill  not  be  restrained,  and  in  other  respects  the  plaintiflf's  prayer  for 
relief  will  be  denied,  without  costs  to  either  party. 
Judgment  accordingly. 


ROTH  V.  MAUTNER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.     October  19,  1906.) 

1.  DePOSTTIONS— iNTEBBOGATOSnCS— FORH. 

Code  Civ.  Proc.  S  912  provides  that  on  an  application  for  a  commission 
to  be  issued  to  a  foreign  country.  If  it  satisfactorily  appears  by  affidavit 
that  the  witness  does  not  understand  the  English  language,  the  order 
for  the  commission  may  direct  that  interrogatories  be  framed  in  English, 
as  well  as  in  the  foreign  language.  Held,  that  where  it  appeared  by  the 
affidavit  of  the  moving  party's  attorney  that  the  attorney  was  informed 
by  his  client,  who  was  then  abroad  and  had  seen  the  witness,  that  he 
did  not  speak  nor  understand  the  English  language,  the  interrogatories 
should  have  been  framed  both  in  English  and  in  the  foreign  language. 

2.  CoNHNUANCB— Depositions— Grant  of  Commission. 

Where,  on  the  denial  of  defendants'  motion  for  the  issuance  of  an 
open  commission  to  take  the  testimony  of  certain  witnesses  In  a  foreign 
country,  thd  moving  party  went  to  the  foreign  country  in  order  to  learn 
sufficient  facts  to  enable  him  to  frame  interrogatories,  and,  on  learning 
sufficient  facts,  the  attorneys,  with  reasonable  promptness,  applied  for 
a  commission,  it  was  error,  on  granting  the  commission,  to  deny  defend- 
ants' application  for  a  stay. 

[Ed.  Note. — For  cases  in  point,  seq  vol.  10,  Cent  Dig.  Continuance,  §S 
88,  89.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ignatz  Roth  against  Julius  Mautner  and  another.  From 
so  much  of  an  order  granting  a  commission  as  refused  to  permit  in- 
terrogatories to  be  propounded  both  in  English  and  German,  and  from 
the  refusal  of  a  stay,  defendants  appeal.  Reversed  in  so  far  as  appealed 
from. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Selden  Bacon,  for  appellants. 
Henry  A.  Friedman,  for  respondent. 

SCOTT,  J.  The  defendants  were  (with  others)  creditors  of  one 
Isaac  Chaitin.  All  of  the  creditors,  including  defendants,  signed  an 
identical  agreement  by  which  they  agreed  to  assign  their  respective 
claims  to  plaintiff  upon  the  payment  of  25  per  cent,  thereof.  Defend- 
ants received  26  per  cent,  of  their  claim,  but  refused  to  make  assignment 
thereof  upon  the  ground  that,  as  they  allege,  other  creditors,  were  se- 
cretly paid  more  than  25  per  cent.  This  action  is  brought  to  compel 
the  assignment  of  the  claim  by  defendants,  and  they  answer,  setting  up 
the  secret  payments  to  other  creditors.  The  persons  to  whom  it  is 
said  such  payments  were  made  reside  in  London  and  in  Leipsic.  In 
April  last  a  motion  was  made  for  an  open  commission,  which  was  denied 
and  the  denial  affirmed  by  this  court    At  that  time  the  defendants 
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knew  the  names  of  the  persons  to  whom  and  through  whom,  as  they 
believed,  the  secret  payments  had  been  made,  but  did  not  know  the  facts 
concerning  such  payments  sufficiently  well  to  frame  written  interroga- 
tories. When  the  motion  for  an  open  commission  was  finally  denied 
the  defendants  went  to  London  and  Leipsic  and,  after  some  trouble, 
were  able  to  learn  sufficient  of  the  facts  to  enable  interrogatories  to  be 
framed.  Their  information  upon  that  subject  was  communicated  to 
their  attorneys,  who,  with  reasonable  promptness  applied  for  a  com- 
mission. This  motion  was  granted  only  to  the  extent  of  permitting  a 
commission  to  issue  with  interrogatories  and  cross-interrogatories 
framed  in  the  English  language,  the  application  to  frame  them  in  both 
English  and  German  and  the  application  for  a  stay  being  denied 

No  reason  appears  why  the  interrogatories  and  cross-interrogatories 
should  not  be  framed  in  both  English  and  German,  as  authorized  by 
the  Code.  It  appears  by  the  attorney's  affidavit  that  he  is  informed  by 
his  clients,  who  are  now  abroad,  and  have  seen  the  witnesses  residing 
in  Leipsic,  that  those  witnesses  do  not  speak  nor  understand  the  English 
language.  Although  this  is  secondary  evidence  of  the  fact,  it  accords 
with  the  probabilities,  and  is  the  best  evidence  presently  obtainable. 
If  the  attorney  were  required  to  wait  until  he  could  procure  properly 
authenticated  affidavits  from  Leipsic,  it  would  necessitate  a  further  post- 
ponement of  this  application  and  very  possibly  further  delay  the  trial 
of  the  cause.  A  reasonable  stay  should  also  have  been  granted.  It  can- 
not be  fairly  said  that  defendants  have  been  guilty  of  laches  because 
they  have  waited  so  long  after  the  denial  of  their  motion  for  an  open 
commission.  It  is  true  they  then  knew  the  names  and  residences  of  the 
witnesses  whom  they  desired  to  examine,  and  believed  that,  if  permit- 
ted to  examine  them  orally,  they  could  elicit  the  facts  which  they  desired 
to  prove.  To  frame  appropriate  written  interrogatories  to  elicit  the 
facts  from  witnesses  who  would  probably  testify  with  reluctance  was 
quite  another  matter  and  called  for  much  more  definite  knowledge  on 
the  part  of  the  questioner  than  would  have  been  necessary  if  the  ex- 
amination had  been  oral.  The  defendants  appear  to  have  been  reason- 
ably diligent  in  seeking  such  knowledge.  Unless  an  applicant  for  a 
commission  has  been  guilty  of  laches  or  bad  faith,  it  is  customary  to 
grant  a  reasonable  stay  with  the  order  for  a  commission.  We  do  not 
consider,  in  view  of  the  nature  of  the  case,  that  the  defendants  have 
been  shown  to  have  been  guilty  of  such  laches  as  to  have  acted  in  bad 
faith,  so  as  to  except  them  from  the  general  rule.  The  motion  should 
have  been  granted. 

The  order,  in  so  far  as  it  is  appealed  from,  is  reversed,  wifli  $10 
costs  and  disbursements,  and  the  motion  granted ;  the  stay  not  to  ex- 
ceed 90  days  from  the  issuance  of  the  commission ;  the  appellant  to  pay 
to  the  adverse  party  the  sum  of  $25  for  the  expense  of  procuring  the 
interrogatories  in  his  behalf  to  be  translated.    All  concur. 


Digitized  Ijy 


Google 


Sup.   Ct)  MAINE  PRODUCT  GO.  Y.  ALEXANDBB.  709 

MAINE   PRODUCT  OQ.  ▼.  ALEXANDBB. 

(Supreme  Court,  Appellate  Division,  First  Department     October  19,  1908.) 

1.  iRJuncnoN— Gbourds  fob  Relief— Pleading. 

Under  Code  Civ.  Proc.  §  603,  authorizing  on  injunction  where  It  ai^earo 
from  the  complaint  that  the  plaintiff  demands  and  is  entitled  to  a  Judg- 
ment agahist  the  defendant,  where  no  relief  was  asked  for  in  relation 
to  defendant  acting  as  general  manager  of  plaintiff,  and  no  facts  were 
shown  entitling  plaintiff  to  a  Judgment  for  such  relief,  the  court  was 
not  Justified  in  restraining  defendant  from  acting  as  general  manager 
pending  an  action  against  him. 

2L  Saics. 

Under  Code  Civ.  Proa  S  004,  authorizing  an  injunction  where  it  appears 
by  affidavit  that  defendant  during  the  pendency  of  an  action  Is  doing, 
or  procuring  to  be  done,  or  threatening,  an  act  in  violation  of  plaintiff's 
rights  respecting  the  subject  of  the  action  and  tending  to  render  the  Judg- 
ment ineffectual,  the  court  was  not  Justified  in  restraining  defendant  from 
acting  as  general  manager  of  plaintiff  corporation  pending  an  action 
against  him,  where  it  was  not  shown  that  defendant  was  threatening 
to  so  act,  and  such  intention  was  expressly  disclaimed  by  him,  and  no  act 
of  his  as  general  manager  could  render  any  Judgment  for  plaintiff  In- 
effectual. 

8.   SaHS— OBDKB— DCLIVEBT  OF  BOOKS  OF  COBFOBATIOR. 

In  an  action  to  set  aside  a  transfer  of  stock  for  alleged  fraud  in  the 
contract  under  which  it  was  delivered  to  defendant  as  compensation  for 
acting  as  general  manager  of  plaintiff  corporation,  a  summary  order 
directing  defendant  to  surrender  to  plaintiff  in  a  specified  time  all  the 
books  and  other  property  of  the  plaintiff  in  his  possession  as  such  general 
manager  was  not  Justified,  being  unauthorized  by  any  rule  of  practice, 
and  no  such  relief  being  asked  for  in  the  complaint 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Maine  Product  Company  against  Alexander  Alexander. 
From  an  order  granting  an  injunction,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE,  and 
HOUGHTON,  JJ. 

Edward  A.  Alexander,  for  appellant 
Lewis  H.  Freedman,  for  respondent 

INGRAHAM,  J.  The  defendant  was  appointed  general  manager 
for  the  plaintiff  by  a  contract  whereby  the  plaintiff  employed  the  de- 
fendant as  general  manager  for  a  period  of  five  years,  from  the  16th 
day  of  July,  1905,  and*  issued  to  the  defendant  1,000  shares  of  the  com- 
mon stock  of  the  company  at  the  par  value  of  $100  each  as  compensa- 
tion for  his  services  as  such  general  manager  for  the  five  years.  The 
plaintiff  further  alleges  that  this  contract  was  obtained  by  fraud,  and 
that  subsequently,  upon  ascertaining  the  fraud,  the  plaintiff  passed 
a  resolution  rescinding  the  contract  and  discharging  the  defendant  as 
general  manager.  The  fraud  is  strenuously  denied  by  the  defendant, 
and  the  plaintiff  made  a  motion  for  an  injunction  restraining  and  en- 
joining him  from  acting  as  general  manager  for  the  plaintiff,  and  di- 
recting him  to  surrender  to  the  plaintiff  all  the  books  and  papers  and 
other  property  of  the  plaintiff  in  his  possession. 

There  is  no  demand  in  the  complaint  for  any  injunction  to  restrain 


Digitized  by 


Google 


710  100  NEW  YORK  8UPPLBMBNT  (Sup-    CL 

and  184  Neir^York  State  Reporter 

the  defendant  from  acting  as  general  manager,  or  any  relief  in  rela- 
tion thereto.    The  court  is  authorized  to  grant  an  injunction  in  two 
cases:     First,  by  section  603  of  the  Code  of  Civil  Procedure  an  in- 
junction is  authorized  "where  it  appears,  from  the  complaint,  that  the 
plaintiff  demands  and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commission  or 
continuance  of  which,  during  the  pendency  of  the  action,  would  produce 
injury  to  the  plaintiff,  an  injunction  order  may  be  granted  to  restrain 
it."    As  no  relief  is  asked  for  in  relation  to  the  defendant  acting  as 
general  manager,  and  no  facts  are  shown  that  would  entitle  the  plain- 
tiff to  a  final  judgment  for  such  relief,  the  court  was  not  justified  in 
granting  an  injunction  restraining  the  defendant  from  acting  as  gen- 
eral manager  under  this  section.    The  other  case  in  which  an  injunc- 
tion is  granted  is  provided  for  by  section  604  of  the  Code.     An  injunc- 
tion is  there  provided  for  "where  it  appears,  by  affidavit,  that  the  de- 
fendant, during  the  pendency  of  the  action,  is  doing  or  procuring,  or 
suffering  to  be  done,  or  threatens,  or  is  about  to  do  or  to  procure,  or 
suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights  re- 
specting the  subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual,  an  injunction  order  may  be  granted  to  restrain  him  there- 
from," or  "where  it  appears,  by  affidavit,  that  the  defendant,  during  the 
pendency  of  the  action,  threatens,  or  is  about  to  remove  or  dispose  of  his 
property,  with  intent  to  defraud  the  plaintiff,  an  injunction  order  may 
be  granted  to  restrain  the  removal  or  disposition."    It  is  quite  clear  that 
this  section  does  not  apply  and  the  injunction  is  not  authorized  under  it. 
No  act  of  the  defendant  claiming  to  be  general  manager  can  render 
any  judgment  that  the  plaintiff  can  obtain  in  this  action  ineffectual. 
If  the  resolution  dismissing  the  defendant  was  authorized,  no  act  of 
the  defendant  as  general  manager  will  bind  the  company.    Indeed,  it 
is  probable  that  the  act  of  the  company  in  dismissing  the  defendant  as 
general  manager  would,  whether  justified  or  not,  terminate  his  power 
to  bind  the  company,  leaving  him  to  recover  his  damages  he  sustained 
in  consequence  of  a  violation  of  his  contract  by  the  plaintiff.    There  is 
nothing  to  show  that  the  defendant  threatens  to  act  as  general  manager, 
and  such  intention  is  expressly  disclaimed  by  the  defendant ;  tfie  court 
was  not  therefore  justified  in  restraining  the  defendant  from  acting  as 
general  manager  pending  the  action.    The  order  appealed  from  then 
directs  the  defendant  to  surrender  to  the  plaintiff  within  48  hours  "all 
the  books,  papers,  and  other  property  of  the  plaintiff  in  his  possession 
as  general  manager  of  the  plaintiff."     No  section  of  the  Code  and  no 
provision  of  law  is  cited  which  justified  such  an  order.     No  such  relief 
is  asked  for  in  the  complaint.     If  the  defendant  has  property  belonging 
to  the  plaintiff,  the  plaintiff  can  obtain  possession  of  it  by  a  proper  ac- 
tion, or  recover  damages  for  its  retention  by  the  defendant  if  tfie  defend- 
ant unlawfully  retains  it ;  but  I  know  of  no  practice  that  justifies  the 
court  in  an  action  of  this  kind  by  a  summary  order  to  require  a  party 
to  an  action  to  deliver  to  another  all  property  that  the  defendant  pos- 
sesses which  the  plaintiff  claims  belongs  to  him. 

I  think  the  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  an  injunction  denied,  with  $10  costs.  All 
concur. 
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MAINE  PRODUCT   CO.   v.   ALEXANDER. 

(Bnpreme  Court,  Appellate  Division,  First  Department.     October  19,  1906.) 

Injunction— Restraining  Transfer  of  Stock— Scope  of  Order. 

In  an  action  by  a  corporation  to  set  aside  a  transfer  by  It  of  its  stock, 
and  secure  a  retransfer  of  It  to  plaintiff,  an  injunction  restraining 
defendant  from  voting  on  or  exercising  any  rights  incident  to  ownership 
of  the  stock  Is  not  authorized,  as  all  that  was  necessary  was  that  the 
stock  be  retained  so  that  it  could  be  delivered,  if  the  court  so  directed. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Maine  Product  Company  against  Alexander  Alexander. 
From  an  order  granting  an  injunction,  defendant  appeals.    Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE,  and 
HOUGHTON,  JJ. 

Edward  A.  Alexander,  for  appellant 
Lewis  H.  Freedman,  for  respondent 

INGRAHAM,  J.  The  order  appealed  from  enjoins  the  defendant 
during  the  pendency*  of  the  action  "from  assigning,  transferring,  hy- 
pothecating, or  in  any  manner  disposing  of  or  voting  the  900  shares  of 
the  common  stock  of  the  plaintiff  now  standing  in  his  name  on  the 
books  of  the  plaintiff,  and  from  making  any  transfer  thereof  on  the 
books  of  the  plaintiff,  or  otherwise,  except  to  the  plaintiff,  and  from 
exercising  any  rights  arising  from  or  incident  to  the  ownership  by 
him  of  the  said  900  shares  of  the  common  stock  of  the  plaintiff." 

I  think  the  court  below  was  justified  in  enjoining  the  defendant 
from  transferring  or  disposing  of  the  stock  pending  determination  of 
the  action,  and  to  that  extent  the  order  appealed  from  should  be 
affirmed.  I  cannot  see,  however,  any  justification  for  the  provision 
which  requires  this  defendant  to  abstain  from  voting  upon,  or  from 
exercising  any  rights  arising  from  or  incident  to  the  ownership  by  him 
of,  the  said  snares  of  stock.  The  action  being  brought  to  set  aside  the 
transfer  of  stock,  and  to  secure  a  retransfer  of  it  to  the  plaintiff,  the 
court  was  justified  in  restraining  any  act  which  would  render  a  judg- 
ment for  the  plaintiff  ineffectual.  But  to  enjoin  the  defendant  from  ex- 
ercising any  act  of  ownership  of  the  stock  was  not  at  all  necessary  for 
the  protection  of  the  plaintiff;  as  all  that  it  could  require  was  that 
the  stock  be  retained  in  such  position  that  it  could  be  delivered  up  if 
the  court  so  directed.  Upon  the  record  the  defendant  is  the  owner  of 
the  stock,  the  plaintiff  having  transferred  it  to  him  in  pursuance  of  a 
contract.  The  plaintiff  claims  that  the  contract  was  void,  because 
induced  by  fraud ;  but  this  fraud  is  specifically  denied  by  the  defendant, 
and  certainly,  until  it  is  determined  that  the  defendant  was  guilty  of 
fraud,  the  plaintiff  was  only  entitled  to  such  relief  as  will  prevent  the 
defendant  from  doing  anjrthing  with  the  stock  that  would  make  the 
judgment  ineffectual. 

The  order  appealed  from  should  therefore  be  modified  by  striking  out 
the  provision  by  which  the  defendant  is  restrained  from  voting  on  or 
exercising  any  rights  arising  from  or  incident  to  the  ownership  of  the 
stock,  and,  as  so  modified,  affirmed,  without  costs.    All  concur. 


Digitized  by 


Google 


712  100  NEW  YORK  BUPPLBMBNT?  (Sup.  Ct 

and  IM  N«w  York  SUta  Reporter 

MAINE  PRODUCT  CO.  ▼.  NATIONAL  GUM  ft  MICA  CO. 
(Supreme  Oonrt,  Appellate  Diyislon,  First  Department     October  19,  190&) 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Maine  Product  Company  against  the  National  Gum  & 
Mica  Company.  From  an  order  granting  an  injunction,  defendant  ap- 
peals.   Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE,  and 
HOUGHTON,  JJ. 

Edward  A.  Alexander,  for  appellant 
Lewis  H.  Freedman,  for  respondent 

INGRAHAM,  J.  The  court  in  this  case  granted  the  same  injunc- 
tion that  was  granted  in  the  case  of  the  Maine  Product  Company  v. 
Alexander  (decided  herewith)  100  N.  Y.  Supp.  709.  For  the  rea- 
sons stated  in  directing  a  modification  of  the  order  appealed  from  in 
that  case,  we  think  the  order  here  appealed  from  should  be  modified 
by  striking  out  the  revision  restraining  the  defendant  from  voting  on, 
or  exercising  any  rights  arising  from,  or  incident  to,  the  ownership  by 
it  of  the  shares  of  stock,  and,  as  modified,  affirmed,  without  costs  to 
either  party.    All  concur. 


OPPENHBIM  V.  McGOVERN. 
(Supreme  Court  Appellate  Division,  First  Department     October  19,  1906.) 

VBNDOB   and   PuBGHASXB— PXBFOBICANOB   BT   VENDEB— COMPLIANOB  WITH  GOR- 
TBAOT. 

Plaintiff  agreed  to  purchase  real  estate  from  defendant  plaintiff  to 
take  the  property  subject  to  a  mortgage  running  for  three  years,  and 
permitting  him  to  pay  off  the  same  at  any  time  on  30  day^  notica  The 
mortgage  was  not  in  existence  at  that  time,  and  subsequently  he  was 
tendered  a  mortgage  which  permitted  the  holder  to  demand  and  compel 
its  payment  within  30  days,  contingent  on  the  passage  of  any  law  chan- 
ging the  laws  then  in  force  as  to  taxation  of  mortgages  or  mortgage  debts. 
Held,  that  plaintiff  was  justified  in  refusing  to  take  the  property  subject 
to  such  mortgage. 

[Ed.  Note. — For  cases  in  point  see  vol.  48,  Gent  Dig.  Vendor  and  Pur- 
chaser, §§  250-254.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Oppenheim  against  John  McGovem.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

John  P.  Everett,  for  appellant 
Morton  Stein,  for  respondent 

CLARKE,  J.  This  is  an  appeal  from  a  Judgment  for  the  plaintiff 
entered  upon  a  decision  of  a  court  at  Trial  Term,  a  jury  having  been 
waived.    The  action  was  brought  to  recover  back  the  sum  of  $1,600, 
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paid  by  the  plaintiff  to  the  defendant  upon  a  contract  for  the  purchase 
and  sale  of  real  estate. 

The  sum  sued  for  was  the  amount  paid  on  the  signing  and  delivery 
of  the  contract  which  provided  for  the  sale  by  the  defendant  to  the 
plaintiff  of  a  certain  lot  in  the  borough  of  the  Bronx.  The  contract 
provided,  among  other  things,  as  follows : 

"The  vendee  agrees  to  take  said  property  and  to  pay  the  purchase  price  as 
follows:  On  the  signing  and  delivery  of  this  contract,  the  receipt  of  which 
Is  hereby  acknowledged,  $1,500.  Upon  closing  of  title  and  delivery  of  the  deed, 
In  cash  or  certified  check,  $20,500.  By  taking  said  property  subject  to  two 
mortgages  hereinafter  described,  $34,000.  Each  of  said  mortgages  shall  run 
for  three  years  and  bear  interest  at  five  per  cent  and  shall  contain  a  clause 
permitting  the  owner  of  the  property  to  pay  off  either  of  said  mortgages 
upon  giving  thirty  days'  notice  In  writing  to  the  holder  of  the  mortgage  sent 
by  mail  to  his  last  known  post  office  or  directory  address." 

Neither  of  the  said  mortgages  was  in  existence  at  the  time  of  the 
execution  of  the  above-mentioned  contract,  nor  had  they  been  recorded 
up  to  the  date  of  closing,  nor  had  they  been  exhibited  to  the  plaintiff 
until  the  parties  met  to  close  the  title.  At  the  date  and  place  for 
closing,  each  of  the  parties  being  ready,  willing,  and  able  to  perform, 
the  defendant  presented  to  the  plaintiff  a  deed  and  two  mortgages, 
each  of  which  said  mortgages  contained  the  following  clause : 

"Sixth :  In  the  event  of  the  passage  of  any  law  of  the  state  of  New  York, 
deducting  from  the  value  of  land  for  the  purposes  of  taxation  any  lien  there- 
on, or  changing  in  any  way  the  laws  now  in  force  for  the  taxation  of  mort- 
gages or  mortgage  debts  for  state  or  local  purposes,  or  the  manner  of  the  col- 
lection of  any  such  taxes,  the  holder  of  this  mortgage  and  of  the  debt  which 
It  secures,  shall  have  the  right  to  gfve  thirty  days'  written  notice  to  the  owner 
of  said  land  requiring  the  payment  of  the  mortgage  debt  It  is  hereby  agreed 
that  if  such  notice  be  given,  the  said  debt  shall  become  due,  payable  and 
collectible  at  the  expiration  of  said  thirty  days,  provided,  however,  and  if 
and  so  long  as  the  owner  of  the  land  lawfully  may  and  shall  pay  all  taxes 
that  may  from  time  to  time  after  the  passage  of  such  above-mentioned  law, 
accrue  or  be  imposed  upon  this  mortgage  or  on  the  debt  which  it  secures, 
this  mortgage  shall  remain  in  force  and  the  maturity  of  the  debt  shall  be 
postponed  as  if  no  such  law  had  been  passed." 

Plaintiff  refused  to  accept  the  deed  and  take  title  to  the  property  sub- 
ject to  the  mortgages  then  tendered,  claiming  that  he  had  contracted 
for  a  mortgage  running  absolutely  for  the  period  of  three  years,  and 
bearing  interest  at  the  maximum  rate  of  6  per  cent  per  annum,  and 
that,  under  the  terms  of  the  mortgage  as  submitted,  the  term  thereof 
might  be  cut  down  to  30  or  60  days,  or  any  other  period  less  than  three 
years,  and  the  rate  of  interest  to  be  paid  thereon  might  be  made  Byi 
or  6  per  cent,  per  annum.  The  defendant  declined  to  strike  out  the 
clause  objected  to,  and  plaintiff  subsequently  brought  this  action  to  re- 
cover the  amount  paid  on  executing  the  contract  for  sale. 

It  seems  to  me  that  the  plaintiff  was  entirely  justified  in  refusing  to 
take  the  property  subject  to  the  mortgages  tendered.  He  had  made  a 
contract  for  mortgages  running  for  three  years  permitting  him  to  pay 
off  the  same  at  any  time  upon  giving  30  days*  notice,  said  mortgages  to 
bear  interest  at  five  per  cent.  Instead  of  such  a  mortgage,  he  was  ten- 
dered one  which  permitted  the  holder  thereof  to  demand  and  compel  its 
payment  within  30  days,  contingent  only  upon  the  passage  by  the 
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Legislature  of  any  law  changing  in  any  way  the  laws  then  in  force  for 
the  taxation  of  mortgages  or  mortgage  debts,  or  the  manner  of  col- 
lection of  any  such  taxes.  That  this  was  not  a  remote  or  bare  pos- 
sibility is  evidenced  by  the  fact  that  a  bill  covering  the  precise  matter 
referred  to  in  the  clause  became  a  law  by  the  signature  of  the  Governor 
on  June  3,  1905,  29  days  after  the  date  of  closing,  and  that  another 
act  on  the  same  subject  was  passed  by  the  Legislature  of  1906,  so  that, 
if  said  clause  had  been  in  the  mortgage,  it  would  have  been  in  the 
power  of  the  holder  therof,  within  29  days  after  the  taking  of  the  title, 
to  have  demanded  the  full  payment  of  the  sum  of  $34,000  within  30 
.  days,  instead  of  within  three  years  as  had  been  provided  by  the  con- 
tract for  sale.  The  mere  statement  of  the  above  facts  demonstrate 
that  the  defendant  did  not  tender  to  the  plaintiff  what  the  plaintiff 
had  agreed  to  take.  The  breach  of  contract  was,  therefore,  that  of 
the  defendant,  and  the  plaintiff  was  justified  in  declining  to  complete 
the  transaction.  The  case  of  Feltenstein  v.  Ernst,  decided  by  the  Ap- 
pellate Term  and  reported  in  97  N.  Y.  Supp.  376,  subsequently  af- 
firmed by  this  court,  is  cited.  But  the  facts  in  that  case  clearly  dif- 
ferentiate it  from  the  one  at  bar.  In  the  Feltenstein  Case  the  mort- 
gage was  an  existing  mortgage  at  the  time  the  contract  was  made,  and 
was  on  record  in  the  register's  office,  and  it  was  in  view  of  that  con- 
trolling fact  that  Mr.  Justice  Scott  said: 

"The  general  rule  respecting  the  purchase  of  land  Bobject  to  incumbrances 
is  that,  if  the  purchaser  has  notice  of  the  existence  of  the  incumbrance  and 
Its  general  nature,  he  is  chargeable  with  the  knowledge  of  the  contents, 
terms,  and  conditions  thereof,  and  cannot  avoid  his  purchase,  no  deceit  or 
fraud  having  been  exercised,  because  he  did  not  acquaint  himself  with  the 
particular  terms  of  the  incumbrance,  and  finds  them  to  be  different,  from  what 
he  supposed.  Rlggs  ▼.  Pursell,  66  N.  T.  193 ;  Klngsland  v.  Fuller,  157  N.  Y. 
510,  52  N.  E.  562;  Blanck  v.  Sadlier,  153  N.  T.  551,  47  N.  B.  020,  40  li.  R. 
A.  666." 

In  the  case  at  bar  the  mortgages  were  not  only  not  of  record,  but 
they  were  not  in  existence  at  the  time  of  the  execution  of  the  contract 
in  which  it  was  agreed  absolutely  that  the  plaintiff  shall  have  three 
years  in  which  to  pay  them  off.  It  cannot  be'  held  that,  after  he  had 
contracted  for  a  mortgage  for  three  years,  he  had  in  contemplation 
when  he  signed  the  agreement,  that  he  could  be  forced  to  accept  a 
mortgage  which  he  might  be  compelled  to  pay  within  30  days  without 
any  default  of  his  own.  So  to  construe  this  contract  would  be  to  sub- 
stitute the  interpretation  of  the  court  for  the  clearly  expressed  will  and 
intent  of  the  contracting  parties. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


MISHKIND-FEINBBRG  REALTT  CO.  v.  SIDORSKY. 

(Supreme  Court,  Appellate  Division,  First  Department     October  19,  1906.) 

1.  Lis  Pendens— Right  to  Canceixation. 

Defendant  in  an  action  by  the  vendee  for  specific  performance  of  a 
contract  for  sale  of  land  is  not  entitled  to  cancellation  of  the  lis  pendens, 
on  giving  an  undertaking  to  secure  payment  of  any  Judgment  plaintiff 
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may  recover,  till  determination  of  the  question  at  issue,  whether  defend 
ant*s  title  is  a  marketable  title. 
[Ed.  Note.— For  cases  In  point,  see  vol.  33,  Cent  Dig.  Lis  Pendens,  §  33.] 

2.  Pleading— Supplemental  Answer. 

Defendant  in  an  action  by  the  vendee  for  specific  performance  of  a 
contract  for  sale  of  land  is  entitled  to  serve  a  supplemental  answer  set- 
ting  up  the  judgment  of  the  Appellate  Division  on  the  submission  to  It, 
on  an  agreed  statement  of  facts,  of  the  question  whether  defendant's 
title  was  marketable,  though  plaintiff  has  appealed  from  that  Judgment 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Mishkind-Feinberg  Realty  Company  against  Louis 
Sidorsky.  From  an  order  denying  motions  to  cancel  notice  of  pendency 
of  the  action,  and  for  leave  to  serve  a  supplemental  answer,  defend- 
ant appeals.     Reversed  in  part. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

J.  A.  Seidman,  for  appellant. 
Samuel  Levy,  for  respondent 

INGRAHAM,  J.  The  defendant  applied  for  leave  to  serve  a  sup- 
plemental answer,  a  copy  of  which  was  annexed  to  the  moving  papers, 
and  also  for  an  order  canceling  a  notice  of  pendency  of  action  upon  the 
defendant's  giving  an  undertaking  to  secure  the  payment  of  any  judg- 
ment which  the  plaintiff  might  recover  against  him  in  this  action. 
These  motions  were  both  denied.  So  far  as  the  motion  to  cancel  the 
lis  pendens  was  denied,  we  think  the  court  was  right.  The  action  is 
for  the  specific  performance  of  a  contract  for  the  sale  of  real  property. 

The  question  at  issue  between  the  parties  is  as  to  whether  the  title  of 
the  defendant  to  the  property  is  a  marketable  title,  and  until  that 
question  is  finally  determined  the  lis  pendens  should  not  be  disturbed. 
This  is  not  a  case  in  which  the  plaintiflF  can  be  protected  by  an  under- 
taking, ^s,  if  the  plaintiff  succeeds  in  getting  a  judgment  for  a  specific 
performance  of  the  contract,  he  is  entitled  to  the  property.  I  think, 
however,  that  the  defendant  should  have  been  allowed  to  serve  a  sup- 
plemental answer.  It  seems  that  after  the  action  was  at  issue  the  par- 
ties agreed  upon  a  statement  of  facts,  and  there  was  submitted  to  this 
court  the  question  as  to  whether  the  defendant's  title  was  marketable. 
There  seems  to  have  been  no  written  stipulation  as  to  what  should  be 
done  with  this  action  pending  the  final  determination  of  that  submis- 
sion ;  but  it  is  quite  clear  that  the  parties  must  have  intended  that  the 
proceedings  in  this  action  should  be  suspended  until  the  questions  in- 
volved in  the  submission  were  settled.  The  case  was  submitted  to 
this  court,  and  it  was  determined  that  the  defendant's  title  to  the  prop- 
erty was  marketable  and  the  plaintiff  was  directed  to  specifically  per- 
form the  contract.  There  was  a  dissent,  however,  and  the  plaintiff 
has  appealed  to  the  Court  of  Appeals  from  the  judgment  entered  upon 
that  submission. 

There  is  a  question  in  the  affidavit  as  to  the  actual  pendency  of  the 
appeal  at  the  time  this  motion  Was  made,  but  it  appeared  that  the  plain- 
tiflf  intended  in  good  faith  to  appeal.  The  subsequent  answer  seeks 
to  set  up  the  judgment  of  this  court  upon  the  submission,  and  I  think 
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the  defendant  is  entitled  to  have  that  determination  presented  upon  the 
record,  so  that  advantage  can  be  taken  of  it  when  the  case  is  actually 
tried,  and  the  order,  so  far  as  it  denies  the  motion  for  leave  to  serve 
such  supplemental  answer,  should  be  reversed  and  the  defendant  al- 
%  'lowed  to  serve  a  supplemental  answer. 

It  is  proper  to  state,  however,  that  we  think  that,  if  an  appeal  to  the 
Court  of  Appeals  is  properly  perfected,  this  motion  should  not  be 
tried  until  that  appeal  is  determined;  and  the  leave  granted  to  serve 
this  supplemental  answer  is  without  prejudice,  therefore,  to  an  appli- 
cation by  the  plaintiff  for  a  stay  of  the  proceedings  in  case  the  de- 
fendant should  move  the  case  for  trial  before  the  final  determination 
of  the  appeal  to  the  Court  of  Appeals. 

No  costs  are  awarded  in  this  court  or  in  the  court  below.  All  con- 
cur. 


PEOPLE  ez  rel.  COLLINS  ▼.  AHEARN,  President  of  Borough  of  Manhattan. 
(Supreme  CJourt,  Appellate  Division,  First  Department     October  19,  1906Lh 

MANDAlfUS— AliTBBNATIVE  WBIT— CONDITION  ON  AWABDINO  WBIT. 

Where,  in  mandamus  to  compel  the  reinstatement  of  relator  In  a 
municipal  office,  bis  petition  entitled  him  to  an  altematiye  writ,  the  court 
did  not  have  power  to  attach  a  condition  that  he  should  waive  all  claimis 
for  back  salary  in  case  of  ultimate  success. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people  on  relation  of  James  G.  Collins  to  compel 
John  F.  Ahearn,  as  president  of  the  borough  of  Manhattan  of  the  city 
of  New  York  to  reinstate  relator  in  the  office  of  chief  of  the  bureau 
of  highways  in  the  borough  of  Manhattan.  From  an  order  deny- 
ing an  application  for  a  peremptory  writ  and  directing  that  an  alterna- 
tive writ  issue  on  condition  that  relator  waive  all  claims  to  back  salary^ 
relator  appeals.    Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE^ 
HOUGHTON,  and  SCOTT,  JJ. 

John  W.  Browne,  for  relator. 
William  B.  Crowell,  for  respondent 

PER  CURIAM.  The  peremptory  writ  of  mandamus  was  properly 
denied. 

If  the  relator's  petition  entitled  him  to  an  alternative  writ,  we  do  not 
think  the  court  had  the  power  to  attach  the  condition  that  he  should 
waive  all  claims  for  back  salary  in  case  of  ultimate  success.  The  defend- 
ant has  not  appealed  from  the  order  granting  the  alternative  writ 
The  order  must  therefore  stand,  but  be  modified  by  striking  therefrom 
the  provision  as  to  waiver  of  back  salary,  and  as  so  modified  affirmed, 
without  costs  in  this  court  to  either  party. 

By  this  decision  we  do  not  assume  to  pass  upon  relator's  rights,  or 
to  change  in  any  manner  our  ruling  in  People  ex  rel.  Michaels  v. 
Ahearn  as  President,  etc.  (Sup.)  98  N.  Y.  Supp.  492. 
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PEOPLE  ex  rel.  QUINN  v.  VOORHIS  et  al.,  Com'ra. 
<Siipreme  Court,  Appellate  Division,  First  Department     October  15,  1906.) 

1.  APPEAIi— Ck>MPLlANOE    WITH    Ob DBS— DISMISSAL. 

Where,  after  a  peremptory  mandamus  was  granted  directing  tbe  com- 
missioners of  elections  of  New  York  to  designate  certain  daily  papers 
advocating  the  election  of  H.  as  the  candidate  of  the  Democratic  Party 
for  Governor  in  which  to  publish  a  list  of  places  for  the  registration  and 
polling  of  votes,  as  required  by  Election  Law,  Laws  1896,  p.*  893,  c.  909, 
i  10,  the  commissioners  met  and  fully  complied  with  the  writ,  on  which 
no  costs  were  awarded,  an  appeal  subsequently  taken  was  ineffective, 
and  would  be  dismissed. 

[Ed.  Note. — ^Tor  cases  In  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Error, 
S  3122.] 

2.  Same— Public  Questions— Determination. 

The  board  of  elections  of  the  city  of  New  York  designated  certain  news- 
papers as  representing  the  Democratic  Party,  in  which  to  publish  election 
notices  required  by  Election  Law,  Laws  1896,  p.  893,  c.  909,  %  10,  where- 
upon a  peremptory  mandamus  was  issued,  requiring  them  to  designate 
papers  advocating  the  election  of  H.  as  the  candidate  of  the  Democratic 
Party  for  Governor,  in  which  to  publish  the  list  of  places  for  registration 
and  polling  of  votes.  The  board,  instead  of  presenting  any  evidence  to 
sustain  their  action  or  giving  notice  to  the  proprietors  of  the  newspapers 
first  designated  as  Democratic  papers,  allowed  the  allegations  of  the 
affidavits  charging  that  such  newspapers  were  not  supporting  the  princi- 
ples and  candidates  of  the  Democratic  Par^  to  go  unchallenged,  and 
complied  with  the  writ  by  appointing  four  other  papers  which  were  sup- 
porting H.  as  the  Democratic  candidate  for  Governor.  Held,  that  the 
record  was  insufficient  to  Justify  the  court  in  retaining  an  appeal,  not- 
withstanding defendants'  compliance  with  the  writ,  for  the  purpose  of 
determining  whether  the  papers  first  designated  were  eligible,  though 
they  did  not  support  the  Democratic  candidate  for  Governor. 

Ingraham  and  Clarke,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  relation  of  Thomas  C.  Quinn,  against 
John  R.  Voorhis  and  others,  as  commissioners  of  the  board  of  elections 
of  the  city  of  New  York.  From  an  order  granting  a  peremptory  writ, 
defendants  appeal.    On  motion  to  dismiss  appeal.     Granted. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ, 

Otto  T.  Hess,  for  the  motion. 
Arthur  C.  Butts,  opposed. 

LAUGHLIN,  J.  The  appeal  is  from  an  order  of  the  Special  Term 
directing  that  a  peremptory  writ  of  mandamus  issue  herein,  command- 
ing the  defendants,  as  commissioners  composing  the  board  of  elections 
of  the  city  of  New  York,  and  their  successors  in  office,  to  "publish  a  list 
of  places  for  the  registration  and  polling  of  votes  according  to  the 
election  laws  of  the  state  of  New  York  (Laws  1896,  p.  893,  c.  909), 
and  especially  section  10  thereof,  in  four  (4)  daily  newspapers  pub- 
lished in  the  Borough  of  Manhattan,  which  advocate  the  election  of 
William  Randolph  Hearst  as  the  candidate  of  the  Democratic  Party  for 
Governor,  the  said  Democratic  Party  being  a  political  party  polling  the 
next  highest  number  of  votes  for  Governor  at  the  last  election  in  the 
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state  of  New  York,  and  its  platform"  adopted  at  the  last  state  conven- 
tion, at  which  said  Hearst  was  nominated  for  Governor  "and  the  Demo- 
cratic ticket  as  named  at  said  convention."  On  the  motion  to  dismiss 
the  appeal,  it  appears  that  a  peremptory  writ  of  mandamus  has  been 
duly  issued  pursuant  to  the  order  appealed  from,  commanding  the  ap- 
pellants to  convene  and  designate  for  the  purpose  of  publishing  said 
election  notices  four  daily  newspapers  which  advocate  the  election  of 
said  Hearst  and  the  platform  of  the  Democratic  Party  as  adopted  at 
its  last  state  convention,  and  the  Democratic  ticket  nominated  at  said 
convention ;  that  pursuant  to  the  command  of  said  writ  the  appellants 
convened  as  a  board  of  elections  and  reconsidered  and  rescinded  a 
resolution  adopted  on  the  4th  day  of  October,  1906,  which,  among 
other  things,  designated  "the  Sun,  the  World,  the  Times,  and  the 
Staats  Zeitung"  as  daily  newspapers  advocating  the  principles  of  the 
Democratic  Party  in  which  the  election  notices  should  be  published,  and 
revoking  and  annulling  "any  authority  for  the  publication  of  said  elec- 
tion notices  that  may  be  contained  in  the  letter  of  the  President"  of  the 
board  to  the  publishers  of  said  newspapers,  which  letter  was  dated  on 
the  4th  day  of  October,  1906,  and  thereupon  adopted  a  resolution  desig- 
nating the  New  York  Daily  News,  New  York  American,  the  Telegraph, 
and  the  Morgen  Journal  as  daily  newspapers  published  in  the  borough 
of  Manhattan  in  which  said  election  notices  should  be  published ;  that 
said  resolution  reconsidering  and  rescinding  the  former  resolution  was 
adopted  at  3  o'clock  on  the  afternoon  of  the  8th  day  of  October,  1906, 
and  the  resolution  making  a  new  designation  of  newspapers  was  adopted 
half  an  hour  later ;  and  that  the  notice  of  appeal  was  not  served  until 
late  in  the  afternoon  of  the  same  day.  No  costs  were  awarded  on 
granting  the  order,  and  therefore,  since  the  appellants,  instead  of  ap- 
plying for  a  stay  and  taking  an  appeal,  have  fully  complied  with  the 
mandamus  issued  pursuant  to  the  order,  this  subsequent  appeal  can  be 
of  no  avail  or  effect  so  far  as  this  proceeding  is  concerned. 

Notwithstanding  this  fact,  it  is  urged  that  the  case  falls  within  the 
rule  that,  where  an  important  public  question  is  involved,  the  court,  in- 
stead of  dismissing  an  appeal,  even  though  the  order  appealed  from  has 
been  executed,  will  retain  the  case  and  express  an  opinion  upon  the  law 
as  a  precedent  for  the  guidance  of  public  officials  in  the  future.  We 
are  of  opinion  that  this  case  is  not  one  in  which  that  course  should  be 
followed.  The  appellants — ^instead  of  presenting  any  evidence  to  sus- 
tain their  action  or  giving  notice  to  the  proprietors  of  the  newspapers 
first  designated  as  Democratic  papers  by  them,  and  affording 
them  an  opportunity  to  apply  for  intervention  or  to  present  affidavits 
showing  that  they  were  supporting  the  principles,  although  not  the 
present  candidates,  of  the  Democratic  Party,  which  might  render  them 
eligible  for  designation  under  the  statute — have  allowed  the  allegations 
of  the  petition,  charging  not  only  that  the  newspapers  first  designated 
by  them  were  not  supporting  the  candidate  of  the  Democratic  Party, 
but  also  that  they  were  not  supporting  the  principles  of  the  Democratic 
Party,  and,  on  the  contrary,  were  supporting  both  the  candidates  and 
the  principles  of  the  Republican  Party,  to  remain  undenied.  It  is 
manifest,  therefore,  that  the  record  as  made  does  not  present  for  deter- 
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mination  the  correctness  of  the  theory  upon  which  the  appellants  doubt- 
less originally  acted,  or  the  claims  that  may  be  made  in  behalf  of  the 
newspapers  originally  designated,  that,  although  not  supporting  the 
candidates,  they  are  still  loyal  to  the  principles  and  are  supporting  the 
principles  of  the  Democratic  Party,  and  might  therefore  be  eligible 
for  such  designation. 

It  was  stated  upon  the  argument,  but  does  not  appear  in  the  record, 
although  it  is  to  be  inferred  from  the  papers  upon  which  the  motion 
to  dismiss  is  made,  that  the  president  of  the  board,  after  the  original 
<iesignation  of  newspapers,  by  a  letter  duly  authorized  the  proprietors 
of  the  newspapers  to  commence  the  publication,  and  that  the  board, 
without  any  notice  or  hearing  to  the  proprietors  of  those  papers,  has 
assumed  to  rescind  the  resolution  and  to  annul  the  authority  for  publish- 
ing the  notices  theretofore  given  pursuant  thereto,  and  has  authorized 
the  proprietors  of  the  newspapers  designated  on  the  8th  of  October  to 
publish  the  notices.  It  would  be  improper,  in  view  of  the  state  of  this 
record  as  already  indicated,  for  this  court  to  express  any  decided  opin- 
ion which  might  embarrass'  the  proprietors  of  the  newspapers  in  as- 
serting their  claim  for  the  publication  of  the  notices  either  under  the 
original  designation  or  under  the  last  designation. 

We  have,  therefore,  reached  the  conclusion  that  the  appeal  should  be 
dismissed,  and  an  order  to  that  effect  may  be  entered. 

PATTERSON  and  HOUGHTON,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  defendants  appeal  from  an  or- 
der of  the  Special  Term  granting  a  peremptory  writ  of  mandamus 
requiring  the  board  of  electors  "to  publish  a  list  of  places  for  the  regis- 
tration and  polling  of  votes  according  to  the  election  law  of  the  state 
of  New  York  (I^ws  1896,  p.  893,  c.  909),  and  especially  section  10 
thereof,  in  four  (4)  daily  newspapers  published  in  the  borough  of  Man- 
hattan which  advocate  the  election  of  William  Randolph  Hearst  as 
the  candidate  of  the  Democratic  Party  for  Governor."  The  relator 
moved  to  dismiss  this  appeal  on  the  ground  that  the  writ  of  mandamus 
was  duly  issued,  and  on  the  8th  day  of  October,  the  same  date  on  which 
the  notice  of  appeal  was  served,  the  board  of  elections  met  and  in  com- 
pliance with  the  mandamus  designated  four  papers  for  the  publication 
of  election  notices  as  required  by  the  writ.  The  writ  issued  required 
the  defendants  to  convene  "for  the  purpose  of  designating  four  daily 
newspapers  published  in  the  borough  of  Manhattan,  in  the  city  of  New 
York,  in  which  are  to  be  printed  the  general  election  notices  in  the 
city  of  New  York,  borough  of  Manhattan,  which  said  newspapers  ad- 
vocate the  election  of  William  Randolph  Hearst  as  the  candidate  of  the 
Democratic  Party  for  Governor,  the  said  Democratic  Party  being  the 
party  polling  the  next  highest  number  of  votes  at  the  last  election  for 
Governor  in  the  state  of  New  York,  and  its  platform  as  adopted  at  the 
state  convention  held  on  the  26th  day  of  September,  1906,  at  the  city 
of  Buffalo,  state  of  New  York,  at  which  William  Randolph  Hearst  of 
New  York  was  nominated  for  Governor  and  the  Democratic  ticket  as 
nominated  at  said  convention."  The  statute  does  not  require  the  board 
to  designate  newspapers,  but  to  cause  the  notices  to  be  published.  The 
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board  having  acted  under  a  command  of  the  writ,  its  action  is  not  an 
exercise  of  discretion,  but  an  act  commanded  by  the  Supreme  Court 
If  the  writ  was  improperly  issued,  the  subsequent  publications  could 
be  made  in  such  newspapers  as  the  board  should  select  as  complying 
with  the  statute;  and  there  is  presented,  therefore,  a  question  as  to 
whether  the  court  below  correctly  construed  section  10  of  the  election 
law,  when  it  was  held  that  the  board  was  bound  under  the  law  to  select 
four  newspapers  that  supported  the  candidate  for  Governor  nominated 
by  the  Democratic  Party ;  the  party  polling  "the  next  highest  number  of 
votes"  at  the  last  preceding  election  for  Governor.  Section  10  of  the 
election  law  provides  that : 

"In  the  borough  of  Manhattan  such  publication  shall  be  made  in  four  daily 
newspapers  published  in  the  borough  of  Manhattan  whioh  advocate  the 
principles  of  the  political  party  polling  the  highest  number  of  votes  In  the 
state  at  the  last  preceding  election  for  Governor,  and  also  In  four  daily 
newspapers  published  in  the  borough  of  Manhattan  which  advocate  the 
principles  of  the  political  party  polling  the  next  highest  number  of  votes  for 
Governor  at  said  election." 

This  provision  contains  no  reference  to  a  candidate  of  either  of  the 
parties.  Supporting  a  candidate  is  not  made  the  test  by  which  the  com- 
missioners are  to  be  governed  in  the  selection  of  the  newspapers.  A 
newspaper  may  for  personal  reasons  refuse  to  support  one  or  more 
candidates  nominated  by  a  political  party  to  which  it  adheres,  and  may 
at  the  same  time  support  the  principles  of  the  party.  There  is  no  more 
reason  that  the  nominee  for  Governor  should  be  selected  as  the  test, 
as  to  whether  a  newspaper  supports  the  principles  of  the  party,  than 
any  other  candidate  upon  the  ticket.  I  think,  therefore,  the  court  was 
clearly  in  error  in  commanding  the  defendant  to  select  newspapers  for 
this  publication  supporting  the  candidate  for  Governor  on  the  Demo- 
cratic ticket.  It  was  the  duty  of  the  defendants  to  select  four  news- 
papers for  the  publication  of  these  election  notices,  papers  supporting 
the  principles  of  the  Democratic  Party  at  the  election  to  be  held  in  No- 
vember, and  they  did  not  comply  with  their  duty  if  they  selected  papers 
that  supported  the  principles  of  the  Republican  rarty,  or  any  other  party 
except  the  Democratic  Party. 

The  petition  alleges  that  the  defendants  had  selected,  as  representing 
the  principles  of  the  Democratic  Party,  four  newspapers  in  tiie  city  of 
New  York,  namely,  the  World,  Sun,  Times,  and  Staats  Zeitung,  and 
that  these  four  newspapers  "do  not  advocate  the  principles  of  the  Demo- 
cratic Party,  being  the  political  party  polling  the  next  highest  number 
of  votes  in  the  state  of  New  York  at  the  last  preceding  election  for 
Governor,"  and,  further,  that  the  defendants,  in  designating  these  four 
newspapers,  "was  in  contravention  of  the  statute  in  such  case  made  and 
provided,  inasmuch  as  none  of  the  papers  so  designated  advocates  the 
principles  of  the  political  party  polling  the  next  hig'  :st  number  of  votes 
for  Governor  at  the  last  election,  to  wit,"  the  Democratic  Party;  that 
"the  World,  the  Sun,  the  Times,  and  the  Staats  Zeitung  immediately 
heretofore,  and  after  said  nominations,  advocated  and  do  now  advocate 
the  principles  of  the  Republican  Party,  to  represent  which,  in  accord- 
ance with  the  law,  the  said  board  of  elections  had  already  appointed  the 
Mail,  the  Globe,  the  Press,  and  the  Tribune,  which  have  at  all  times 
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advocated  the  principles  of  the  said  Republican  Party."  This  allega- 
tion is  not  denied,  and  the  court  had  before  it,  therefore,  simply  an  al- 
legation that  the  board  had  selected  newspapers  that  supported  the  prin- 
ciples of  the  Republican  Party  under  a  statutory  provision  which  re- 
quires them  to  designate  newspapers  supporting  the  principles  of  the 
Democratic  Party.  It  follows  that  the  act  of  the  defendants  in  desig- 
nating these  newspapers  was  not  a  compliance  with  the  statute,  and  that 
the  court,  in  a  proper  case,  was  justified  in  issuing  a  mandamus  requir- 
ing the  board  to  publish  these  election  notices  in  four  newspapers  repre- 
senting the  principles  of  the  Democratic  Party. 

For  the  reasons  stated,  however,  by  Mr.  Justice  CLARKE,  I  concur 
with  him  in  the  conclusions  at  which  he  has  arrived. 

CLARKE,  J.  (dissenting).  I  am  of  the  opinion  that  the  order  ap- 
pealed from  should  be  reversed  and  the  application  for  a  peremptory 
writ  of  mandamus  denied.  The  petitioner  was  the  publisher  of  the  New 
York  Daily  News,  and  made  his  application  to  tiie  court,  not  in  the 
capacity  of  a  citizen  or  representative  of  a  political  party  for  the  pur- 
pose of  settling  a  public  question,  but  to  compel  the  board  of  elections  to 
designate  the  paper  of  which  he  was  the  publisher  as  one  of  the  papers 
in  which  the  election  notices  should  be  published  for  the  purpose  of 
obtaining  payment  therefor  from  the  city. 

The  petition  presented  to  the  court  prayed  that  a  writ  of  mandamus 
issue  commanding  the  board  of  elections  to  designate  the  Daily  News 
as  one  of  the  four  Deoiocratic  papers  in  which  said  election  notices 
shall  be  inserted,  and  nothing  else.  And  the  order  to  show  cause  upon 
which  the  order  appealed  from  herein  was  granted  was  to  the  same 
effect,  although  it  did  conclude  with  the  phrase,  "and  for  such  other 
and  further  relief  as  may  be  just  and  proper  in  the  premises."  The 
order  to  show  cause,  however,  must  be  governed  and  interpreted  by 
the  petition,  and  the  relief  granted  must  be  that  clearly  asked  for  and 
indicated  by  the  moving  papers.  The  relief  demanded  by  the  petition 
was  denied;  and  the  order  granted  relief  not  contemplated  or  prayed 
for,  and  which  may  have  interfered  with  vested  rights  without  notice 
to  or  hearing  of  interested  parties.  It  undertook  by  mandamus  pro- 
ceedings to  review  and  set  aside  the  action  of  the  board  of  elections,  a 
board  which  exercises  quasi  judicial  functions,  in  determining  in  the 
exercise  of  its  discretion  a  question  of  fact.  The  order  also  injected 
into  the  statute  a  provision  as  to  the  advocacy  of  a  particular  candidate 
for  a  particular  office,  in  place  of  the  advocacy  of  the  principles  of  a 
party,  as  the  test  to  be  applied  in  determining  the  papers  in  which  the 
notices  should  be  published. 

The  office  of  a  writ  of  mandamus  is  to  compel  specific  action  in  the 
exercise  of  purely  ministerial  functions.  If  the  performance  of  an  of- 
ficial act  involves  discretion,  courts,  although  they  have  power  to  de- 
mand action,  have  no  right  to  say  that  it  must  be  in  a  particular  way. 
As  the  petition  in  the  matter  at  bar  asked  and  only  asked  for  a  par- 
ticular exercise  of  the  discretion  of  the  board,  it  should  have  been 
denied ;  and  it  seems  to  me  any  action  of  the  court  based  upon  such  pa- 
pers as  are  here  presented  was  unauthorized  and  improper.  In  People 
100  N.Y.S.— 46 
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ex  rel.  Francis  v.  Gnnmon  Council,  78  N.  Y.  41,  34  Am.  Rep.  600, 
where  there  was  a  question  of  the  designation  of  four  papers  having 
the  largest  circulation  in  the  city  of  Troy,  and  the  common  council  had 
selected  four,  and  another  paper  petitioned  the  court,  the  court  said: 

"The  four  papers  designated  haye  acted  under  their  appointment  They 
are  not  parties  to  this  proceeding,  and  their  appointment  would  not  be  vacated 
by  any  judgment  which  could  be  rendered  herein.  There  wonld  in  that  case 
be  fire  ot&cial  papers,  when  the  law  authorizes  only  four.  It  would  be  difficult 
to  say  that  the  claims  of  the  papers  appointed  by  the  common  council,  for  serv- 
ices rendered  could  be  successfully  resisted  by  the  city  on  the  ground  of  any 
invalidity  in  their  appointment  The  efTect  of  the  mandamus  would  be  to 
compel  the  appointment  of  a  fifth  paper  without  disturbing  that  of  the  other 
four.  A  very  clear  case  should  be  made  out  to  induce  the  court  to  subject 
the  city  to  this  additional  expense,  and  we  do  not  find  the  right  of  the  rela- 
tors to  a  mandamus  so  plain  as  to  justify  that  course." 

It  is  true  that  the  court  by  its  order  did  not  direct  the  designation  of 
relator's  paper,  but  it  did  direct  the  board  to  select  four  papers  which 
advocated  the  election  of  a  particular  candidate  as  the  candidate  of  the 
Democratic  Party  for  the  office  of  Governor,  in  spite  of  the  fact  that  it 
appeared  from  the  papers  submitted  that  the  board  had  already  desig- 
nated four  papers,  and  it  is  evident  upon  the  face  of  these  papers  that 
in  order  to  comply  with  the  peremptory  mandamus  the  board  must 
first  have  rescinded  its  prior  action,  the  consequences  of  which  rescis- 
sion may  have  been  to  seriously  impair  contractual  rights  already  exist- 
ing without  an  opportunity  to  the  holders  of  such  rights,  if  such  there 
were,  to  be  heard. 

As  I  think  the  order  appealed  from  was  unauthorized,  it  should  be 
reversed  and  the  motion  for  mandamus  denied. 

INGRAHAM,  J.,  concurs. 


MUIR  V.  GREENB  et  aL 
(Supreme  Oourt,  Appellate  Division,  First  Department     October  19,  1906.) 

1.  MoBTOAGBs— Consideration. 

Where  a  creditor,  at  the  request  of  the  debtor's  wife,  agreed  to  extend 
the  time  for  payment  of  the  indebtedness  in  consideration  of  the  wife's 
giving  a  mortgage  on  her  property  to  secure  the  debt,  and  there  was  in 
fact  a  long  forbearance,  though  there  was  no  agreement  for  forbearance 
for  a  definite  time,  there  was  a  sufficient  consideration  for  the  mortgage. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  35,  Gent  Dig.  Mortgages,  i  37.1 

2.  Sams— MoBTGAOB  to   Secubk   Advances— Faii«ubb  to  Make  advances- 

Effect. 

Where  a  wife  gave  a  mortgage  on  her  property  in  consideration  of  a 
forbearance  by  the  husband's  creditor  and  of  future  advances  to  be  made 
by  the  mortgagee  to  the  husband,  the  mortgagee's  refusal  to  make  further 
advances  did  not  invalidate  the  mortgage. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Muir  against  Harriette  T.  H.  Greene  and  others. 
Prom  a  judgment  in  favor  of  plaintiff  defendants  appeaL  Modified 
and  affirmed 
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Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Thaddeus  D.  Kenneson,  for  appellants, 
Bela  D.  Eisler,  for  respondent. 

PER  CURIAM.  Brockway's  agreement  to  extend  Greene's  time  for 
the  payment  of  his  indebtedness,  although  not  put  in  the  form  of  an 
enforceable  contract  for  a  definite  time,  was  in  fact  followed  by  long 
forbearance,  and  consequently,  being  made  at  Mrs.  Greene's  request, 
furnished  sufficient  consideration  for  the  mortgage.  Strong  v.  Shef- 
field, 144  N.  Y.  392,  39  N.  E.  330.  Brockway's  refusal  to  make  further 
advances  when  requested  did  not  serve  to  invalidate  the  mortgage.  At 
most  it  could  only  have  furnished  a  cause  of  action  against  him.  We 
are  unable  to  find  any  evidence,  however,  that  Mrs.  Greene  ever  con- 
sented that  the  $50  subsequently  loaned  should  be  included  in  the 
amount  to  be  secured  by  the  mortgage.  Concededly  this  loan  was 
not  made  as  part  of  the  future  advances  for  which  the  mortgage  was, 
in  part,  made,  and  neither  party  understood  or  intended,  when  this 
sum  was  loaned,  that  it  was  to  be  covered  by  the  mortgage.  The 
agreement  to  that  effect  was  made  afterwards  by  Greene  and  Brockway, 
and  apparently  Mrs.  Greene  neither  knew  of  this  nor  assented  to  it. 

The  judgment  must  therefore  be  modified  by  deducting  from  the 
principal  sum  found  due  the  sum  of  $50,  with  a  corresponding  reduc- 
tion of  interest  and  allowance,  and,  as  so  modified,  must  be  affirmed, 
without  costs. 


BROOKLYN  HEIGHTS  REALTY  CO.  ▼.  KURTZ  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  12,  1906.) 

1.  CoBPORATioNs— Accounting  by  Direotobs. 

A  corporation  may  require  directors  to  account  for  illegal  profits  in 
making  a  sale  to  the  corporation  without  first  offering  to  return  the 
property. 

2.  Same— Issue  of  Stock. 

It  is  a  violation  of  Stock  Corporation  Law,  §  42,  Laws  1892,  p.  1835, 
c  688,  providing  that  no  corporation  shall  issue  stock  except  for  money, 
labor  done,  or  property  actually  received,  to  issue  stock  and  deposit  it 
with  a  trust  company  so  that  when  sales  thereof  are  made  for  the  cor- 
poration, deliveries  can  be  made  by  the  trust  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  |f 
444-446.] 

8.  Same— Action  Against  Direotob»— Parties. 

It  is  no  defense  to  an  action  by  a  corporation  against  directors  to  re- 
quire them  to  account  for  fraudulent  transactions,  that  others  equally 
guilty  are  not  made  parties. 

4b  Sami>— Contracts. 

A  contract  by  a  corporation,  organized  to  build  and  operate  a  hotel, 
with  a  practical  hotel  man  of  ability  and  reputation,  made  eight  months 
before  it  was  contemplated  that  the  hotel  would  be  completed,  employing 
him  as  manager  for  a  term  of  years,  he  to  receive  a  certain  salary  till 
the  tifne  when  It  was  contemplated  the  hotel  would  be  completed,  and 
a  larger  amotmt  thereafter,  is  valid,  in  the  absence  of  bad  faith. 

Miller  and  Jenks,  JJ.,  dissenting. 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Brooklyn  Heights  Realty  Company  against  William  K. 
Kurtz  and  others.  Prom  an  interlocutory  judgment,  certain  defendants 
appeal.    Reversed  in  part. 

The  opinion  of  Kelly,  J.,  at  Special  Term,  is  as  follows : 

The  plaintiff  corporation  brings  this  suit  in  equity  against  the  defendants, 
formerly  members  of  its  board  of  directors,  and  against  the  defendants 
Mc€k>rmlck  and  Peacock,  claiming  that  the  defendant  directors  have  mis- 
managed Its  affairs,  that  they  haye  united  in  an  attempt  to  cheat  and  defraud 
the  plaintiff,  its  stockholders  and  creditors,  by  yotlng  to  purchase  real  estate 
for  the  corporation  from  one  of  their  number,  the  defendant  Kurtz,  at  a 
price  largely  in  excess  of  its  true  yalue,  and  $61,000  in  excess  of  the  amount 
for  which  Kurtz  purchased  the  identical  property  fix>m  the  defendant  Peed, 
another  member  of  the  board.  The  plaintiff  alleges  that  all  the  defendant 
directors  conniyed  and  consented  in  the  scheme.  It  is  charged  further 
that  the  directors  yoted  to  pay  Kurtz  the  sum  of  |7,000,  although  the  plain- 
tiff corporation  did  not  owe  him  the  money,  and  that  by  improvident  and 
wasteful  contracts  they  dissipated  the  capital  stock  and  funds  of  the  plaintiff, 
by  reason  of  which  it  was  obliged  to  suspend  its  operations  and  has  lost 
large  amounts  of  money.  It  is  charged  that  the  defendants  McCormlck  and 
Peacock  were  parties  to  the  fraudulent  transactions,  and  that  some  of  the 
plaintiff's  capital  stock  was  wrongfully  issued  to  and  still  stands  in  the 
names  of  the  two  defendants  last  named. 

The  complaint  demands  judgment  that  the  agreement  and  resolutions  pur- 
porting to  bind  the  plaintiff  to  pay  the  alleged  unlawful  profit  to  the  defend- 
ant Kurtz,  are  yoid  and  inoperatlye ;  that  all  certificates  for  plaintiff's  capital 
stock  now  outstanding  and  issued  in  pursuance  of  the  alleged  illegal  action 
be  called  in  and  canceled  and  declared  yoid;  that  a  contract  made  with  the 
defendant  director  Knott  be  set  aside;  and  that  the  defendant  directors 
account  for  their  ofiicial  conduct  and  restore  and  make  good  to  the  plaintiff 
all  loss  suffered  by  their  illegal  acts;  and  that  they  account  f6r  all  moneys 
and  property  of  the  plaintiff  had  and  receiyed  by  them. 

The  suit  is  brought  on  the  theory  that  so  far  as  the  management  of  the  cor- 
porate property  is  concerned,  the  directors  are  to  be  treated  as  trustees, 
and  that  they  are  accountable  in  that  capacity  to  the  corporation  (Bosworth 
y.  Allen,  168  N.  Y.  157,  61  N.  E.  163,  55  L.  R.  A.  751,  85  Am.  St  Rep.  667; 
Mabon  y.  Miller,  81  App.  Dlv.  10,  80  N.  T.  Supp.  079),  and  plaintiff  relies  on 
section  1781  of  the  Code  of  Giyil  Procedure  which  proyides  that:  ''An  action 
may  be  maintained  against  one  or  more  trustees,  directors,  managers  or  other 
ofl3cers  of  a  corporation,  to  procure  a  judgment  for  the  following  purposes: 
(1)  Compelling  the  defendants  to  account  for  their  official  conduct  in  the 
management  and  disposition  of  the  funds  and  property  committed  to  their 
charge." 

The  defendants  deny  bad  faith  and  intention  to  defraud.  They  allege  their 
acts  were  lawful  and  proper;  that  the  proceedings  complained  of  by  the 
plaintiff  were  ratified  at  a  meeting  of  the  stockholders.  Certain  of  the 
directors  ayer  that  th^  had  no  financial*  Interest  in  the  plaintiff,  or  knowl- 
edge of  the  transactions  complained  of.  Some  of  them  claim  that  there  is  a 
defect  of  parties  defendant  because  other  directors  who  were  as  guilty  as 
themselyes  haye  not  been  sued.  It  is  alleged  that  the  plaintiff  corporation 
has  no  standing  in  equity  to  maintain  this  suit  because  It  does  not  offer 
to  surrender  the  real  estate  for  which  it  complains  it  haa  been  oyercharged, 
but  seeks  to  hold  the  adyantageous  part  of  the  bargain,  rejecting  only  what 
it  claims  is  dlsadyantageous.  And  the  defendant  directors  allege  that  the 
proof  is  insufficient  to  charge  them  with  fraud  and  conspiracy;  that  the 
only  legitimate  criticism  on  their  proceedings,  if  they  are  subject  to  criticism 
at  all,  is  that  they  were  careless  and  negligent;  that  at  most  the  plaintiff 
makes  out  a  case  for  an  action  at  law,  and  that  they  cannot  be  >  compelled 
to  account  in  equity. 
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I  have  read  dver  the  testimony  and  the  briefs  submitted  by  the  respective 
counsel.  Charges  of  fraud  are  serious  matters.  A  defendant  should  not  be 
found  guilty  of  fraud  on  anything  but  the  most  cogent  proof.  There  is  no 
dispute  that  the  defendant  Kurtz,  the  vice  president  of  the  corporation, 
purchased  the  property  In  Brooklyn  from  the  defendant  Peed,  another  direct- 
or, for  $189,000,  and  turned  It  over  to  his  own  corporation  at  once  for 
$250,000,  the  deed  being  made  from  Peed  to  McCormick  and  from  McGormick 
to  the  company.  The  resolution  authorizing  the  purchase  was  adopted  at  a 
meeting  of  the  board  of  directors  on  September  27,  1902,  at  which  the 
defendant  directors  Breslln,  Jacobus,  Kurtz,  Peed,  Bascom,  Brown,  and 
Austin  were  present  It  was  offered  by  Mr.  Austin,  and  the  minutes  recite 
that  each  member  of  the  board  present  voted  for  it  Jacobus  and  Brown 
say  they  were  directors  in  name  only,  the  first  acting  at  Mr.  Breslln's  re- 
quest, and  the  second  to  oblige  Mr.  Austin.  Vice  president  Kurtz  says  he 
told  Breslln,  the  president,  of  his  profit  Mr.  Austin  was  the  counsel  for  the 
company  and  the  secretary  and  attended  to  the  closing  of  the  transaction 
when  the  deeds  were  passed.  All  of  the  directors  deny  that  they  knew  any- 
thing of  Mr.  Kurtz's  profit — even  Mr.  Peed — whose  Ignorance  of  the  fact  Is 
almost  inconceivable,  save  on  account  of  his  advanced  age.  Mr.  Kurtz  claims 
that  the  corporation  cannot  now  call  him  to  account  that  the  stockholders 
ratified  the  transaction.  That  it  was  Illegal  and  a  breach  of  trust  goes  with- 
out saying.  There  were  other  stockholders  than  the  directors.  Even  the 
directors  will  not  admit  they  knew  of  the  details  of  the  transaction.  I  have 
no  hesitation  in  finding  that  the  defendant  Kurtz,  the  vice  president  and  a 
director  in  the  company,  was  guilty  of  &  gross  breach  of  trust,  and  on  the 
proof  here  he  will  not  be  heard  as  against  a  demand  that  he  account  for  the 
money  and  stock  Illegally  taken,  to  say  that  the  corporation,  or  those  Interest- 
ed in  it  are  estopped  from  demanding  relief  against  such  a  violation  of  his 
trusteeship.  It  will  take  far  greater  evidence  of  ratification  than  is  sug- 
gested here  to  lead  the  court  to  refuse  the  demand  for  relief.  The  meeting 
at  which  the  stockholders  are  said  to  have  ratified  this  breach  of  faith  was 
no  meeting,  it  was  not  legally  called,  all  of  the  stock  was  not  represented, 
and  in  the  end  I  fail  to  find  any  resolution  ratifying  this  illegal  profit  Nor 
Is  the  claim  that  the  corporation  should  first  offer  to  return  the  property 
before  calling  for  an  account  available  to  a  trustee  charged  with  breach  of 
his  obligations,  with  exacting  illegal  profits  from  those  who  had  a  right  to 
look  to  him  for  protection.  I  do  not  interpret  the  decision  in  Insurance 
Press  V.  Montauk  Fire,  etc.,  CJo.  (Sup.)  93  N.  T.  Supp.  134,  cited  by  defendant 
Kurtz,  as  changing  the  rule  prevailing  for  so  many  years,  that  a  man  must 
not  be  permitted  to  take  advantage  of  his  own  wrongdoing  or  to  allow  cor- 
porate directors  to  reap  dishonest  profits  from  the  corporation  by  the  method 
proved  here.  As  a  director  and  vice  president  he  was  charged  with  the 
duty  of  purchasing  the  property  for  the  corporation  on  the  best  terms  obtain- 
able. He  did  purchase  it,  but  by  using  an  intermediary  he  put  $61,000  into 
his  own  pocket.  And  he  now  says  in  effect  to  the  corporation:  "You  must 
take  the  property  allowing  me  to  retain  my  illegal  profit,  or,  if  you  object 
give  up  the  land  which  you  desire  to  purchase  and  directed  me  to  buy  as 
your  vice  president,  director  and  trustee."  On  the  facts  proved  In  this  case 
this  claim  will  not  be  allowed,  it  Is  opposed  to  common  sense  and  elementary 
principles  of  fair  dealing.  And  in  the  same  way,  the  charge  that  Mr.  Kurtz 
acted  inproperly  in  the  matter  of  the  $7,600  payment  is,  I  think,  sustained 
as  to  most  if  not  all  of  the  amount  named.  This  is  not  a  payment  of  legiti- 
mate expenses  connected  with  the  formation  of  a  corporation.  It  is  a  de-. 
liberate  taking  from  the  treasury  of  this  company  by  its  vice  president  of 
money  for  which  the  company  was  not  liable.  I  have  no  difficulty  in  dis- 
posing of  this  case  as  far  as  the  defendant  Kurtz  Is  concerned.  I  regret 
that  some  of  his  fellow  directors  seem  to  me  to  be  so  Involved  in  these  illegal 
payments  that  notwithstanding  their  denials  of  knowledge  of  his  wrongdoing, 
I  am  constrained  to  find  them  also  guilty  of  breach  of  trust  in  dealing  with 
the  assets  of  this  corporation.  As  to  Jacobus  and  Brown,  while  they  did 
wrong  in  allowing  themselves  to  be  used  as  tools  or  so  called  "dummy" 
directors,  voting  for  the  Illegal  payments  to  which  I  have  referred,  I  do  not 
think  they  knew  of  the  fraud  perpetrated.    They  were  lax  in  the  performance 
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of  their  duties,  their  action  is  deserving  of  condemnation,  but  I  cannot  find 
on  the  facts  that  they  knew  enough  of  the  affairs  of  the  company  to  adjudge 
them  guilty  of  actual  misfeasance.  I  have  come  to  the  conclusion  that 
Knott's  contract  was  not  such  as  to  warrant  a  Judgment  against  him.  I 
think  in  a  hotel  enterprise  such  as  this  an  arrangement  of  the  kind  made 
with  him  cannot  be  said  to  be  a  breach  of  faith  or  necessarily  subversive 
of  the  Interests  of  the  corporation  or  Its  stodcholders.  While  it  may  have 
been  unwise  to  begin  paying  him  l)efore  the  hotel  was  actually  constructedt 
I  think  it  was  a  matter  fairly  within  the  discretion  of  the  directors,  and  his 
connection  with  the  board  and  the  reasons  for  electing  him  a  director  are 
apparent.  I  understand  that  he  consents  that  the  contract  be  canceled  and 
that  all  claims  on  his  part  against  the  corporation  are  waived.  Nor  Is  there. 
In  my  opinion,  proof  sufficient  to  hold  the  defendant  Shaw  to  account. 

As  to  the  defendant  directors  Breslin,  Peed,  Bascom,  and  Austin,  I  must  find 
them  chargeable  with  knowledge  of  Kurtz's  wrongdoing.  They  were  in  the 
corporation  from  the  outset  A  few  months  before  the  purchase  of  the 
property  at  $250,000  they  had  voted  to  purchase  the  same  property,  with  one 
or  two  adjoining  houses,  for  $400,000.  The  value  of  the  adjoining  property 
omitted  on  the  final  transaction  in  no  way  warranted  the  diiference  of 
$150,000,  and  the  record  shows  that  at  the  meeting  in  May,  1902,  Mr.  Bascom 
offered  a  resolution  which  recites  that  the  property  has  been  offered  to  the 
company  by  William  K.  Kurtz.  I  do  not  think  It  will  serve  any  useful 
purpose  to  go  over  the  evidence  In  detail  which  must  convince  any  one  that 
these  gentlemen  knew  of  the  transaction,  knew  that  their  fellow  director, 
Kurtz,  was  selling  to  the  company  property  which  he  had  acquired  from 
another  director,  Peed,  and  that  they  could  not  have  been  ignorant  of  the 
details  of  the  transaction.  To  find  otherwise  would  be  to  say  they  were 
devoid  of  ordinary  Judgment  and  reasoning  powers.  The  evid^ice  that  cer- 
tain gentlemen  supposed  to  be  familiar  with  property  values  in  Brooklyn 
stated  that  the  price  paid  by  the  company  was  reasonable,  is  not  substan- 
tiated by  the  appearance  of  any  of  the  persons  named  on  the  witness  stand. 
I  think  the  directors  Kurtz,  Breslin,  Peed,  Bascom,  and  Austin  should  be 
held  to  account  to  the  corporation,  and  that  McCk>rmIck  and  Peacock,  in  whose 
names  certain  shares  of  the  plaintiff's  stock  have  been  Issued,  should  also 
account  for  the 'property  so  transferred  to  them.  A  most  unusual,  and  to 
my  mind,  illegal  method  of  dealing  with  corporate  stock  was  disclosed  at 
the  trial.  Peacock  was  employed  by  the  Board  of  Directors  to  obtain  sub- 
scriptions to  plaintiff's  capital  stock  on  a  commission  paid  by  the  company. 
To  facilitate  this  questionable  method  a  number  of  stock  certificates  were 
prepared  in  the  names  of  various  p^sons,  Peacock  and  McCormick  among  the 
rest  The  certificates  were  made  out  in  various  round  amounts,  and  regularly 
issued  and  certified  by  the  company's  officers,  indorsed  in  blank  by  the  so- 
called  holders,  and  deposited  with  a  trust  company,  so  that  when  sales  were 
accomplished  deliveries  could  be  made  by  the  trust  company.  I  think  the 
entire  transaction  was  illegal  and  violated  the  provisions  of  Stock  Corpora- 
tion Law,  S  42,  Laws,  1802,  p.  1835,  c.  688,  which  provides  that  no  corporation 
shall  issue  stock  except  for  money,  labor  done,  or  property  actually  received 
for  the  use  and  lawful  purposes  of  the^  corporation. 

I  have  not  overlooked  the  claim  advanced  by  the  defendants,  that  other 
directors  who  they  say  are  equally  guilty  have  been  omitted  as  parties 
defendant  I  think  that  all  of  the  directors  who  violated  their  obligations 
should  be  Joined  as  defendants,  but,  in  my  opinion,  the  defendants  here  can- 
not urge  their  absence  from  the  suit  as  a  defense. 

As  to  the  extent  of  the  liability  of  the  defendants  against  whom  the  inter- 
locutory Judgment  must  be  entered,  that  will  depend  on  the  facts  developed 
on  an  accounting.  The  whereabouts  of  the  stock  Issued  to  the  defendant 
Kurtz  on  his  account  can  be  there  ascertained,  the  exact  loss  to  the  corpora- 
tion can  be  settled.  If  any  part  of  the  $7,600  payment  was  legitimate,  the 
defendant  may  show  it  on  the  accounting.  If  the  stock  issued  on  account  of 
the  illegal  profit  is  returned,  the  appropriate  credits  can  be  given.  The 
complaint  should  be  dismissed  as  to  the  defendants  Jacobus,  Brown,  Shaw, 
and  Knott  without  costs,  and  there  should  be  Judgment  directing  the  other 
defendants  to  account  before  a  referee  to  be  named. 

Prepare  decision,  findings,  and  Judgment  accordingly. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Robert  C.  McCormick,  for  appellant  William  K.  Kurtz. 
George  C.  Austin,  for  appellants  Breslin  and  Austin. 
Benjamin  N.  Cardozo  (Benjamin  B.  McAlpin,  on  the  brief),  for  ap- 
pellant Bascom. 

William  H.  Ford,  for  appellant  Knott 
John  Hill  Morgan,  for  respondent 

HOOKER,  J.  In  this  action  by  the  plaintiif  corporation  against  its 
former  directors  for  an  accounting  for  waste,  I  am  entirely  satisfied 
that  the  reasons  assigned  by  the  learned  Special  Term  in  support  of  the 
judgment  in  plaintiff's  favor  and  the  judgment  itself  were  proper,  and 
the  latter  should  be  affirmed,  except  as  to  the  defendant  Clarence  B. 
Knott.  The  judgment  provides  that  the  complaint  be  dismissed  with- 
out costs  against  him,  provided  he  cancel  his  contract  with  the  plaintiff 
and  waive  all  claim  for  unpaid  salary  against  it;  that  he  retain  the  $2,- 
800  theretofore  received  by  him  on  account  of  services  as  payment 
therefor;  otherwise,  that  his  contract  be  declared  canceled  and  he  ac- 
count to  the  plaintiff.  From  the  judgment  which  contains  this  pro- 
vision, defendant  Knott  has  appealed. 

The  corporation  was  formed  for  the  purpose  of  acquiring  property 
and  building  and  operating  a  hotel  thereon.  All  of  the  wrongful  acts 
complained  of  by  the  plaintiff,  except  the  execution  of  the  contract  with 
Knott,  were  done  by  the  defendants  as  directors  and  individuals  long 
prior  to  the  time  that  Knott  became  a  member  of  the  board  of  directors. 
For  a  period  of  several  months  before  he  was  elected  to  the  directorate, 
he  had  been  consulted  in  respect  to  the  many  details  necessary  to  be  ob- 
served incident  to  the  erection  of  the  hotel.  He  was  a  practical  hotel 
man  of  much  ability  and  wide  reputation.  Prior  to  May  12,  1903,  a 
proposed  contract  had  been  drawn  up  between  the  corporation  and 
Knott,  in  which  it  was  contemplated  that  the  latter  should  render  all 
necessary  services  in  relation  to  the  erection  of  the  hotel,  and  that  he 
should  be  employed  as  manager  thereof  for  a  period  of  10  years  after 
it  had  been  completed.  It  seemed  to  be  contemplated  in  good  faith 
when  the  contract  was  made  that  the  hotel  should  be  completed  by 
January  1,  1904.  Knott  was  to  be  paid  $400  a  month  up  to  that  time, 
and  until  the  expiration  of  10  years  after  its  opening  10  per  cent,  of  the 
profits  of  the  hotel,  with  a  guaranty  that  his  share  of  these  profits  should 
amount  to  not  less  than  $7,600  per  year.  The  contract  was  discussed  at 
the  meeting  on  May  12,  1903,  and  the  officers  were  directed  to  execute 
it.  This  was  done,  and  thereafter  at  the  same  meeting  Knott  was 
elected  a  director.  The  hotel  has  never  been  completed.  At  the  time 
of  the  trial,  on  the  21st  day  of  March,  1905,  Knott  had  been  paid  the 
sum  of  $2,800  on  account  of  the  contract.  An  agreement  of  this  kind 
with  a  practical  hotel  man,  made  and  executed  within  eight  months  of 
the  date  it  was  expected  the  hotel  would  be  completed,  was  not  unusual, 
and  certainly  not  a  breach  of  the  faith  the  directors  owed  the  stock- 
holders. Bona  fide  on  the  part  of  Knott  is  strongly  shown  by  the 
•circumstance  tfiat  during  the  period  he  was  to  receive  pay  before  the 
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building  was  to  be  completed,  he  laid  out  and  expended  in  the  interest 
of  the  corporation  several  hundred  dollars  personally.  Nothing  in  the 
evidence  points  to  any  wrongful  intent  or  act  on  his  part,  either  in  re- 
spect to  the  formation  of  the  contract  or  in  respect  to  the  delay  in  com- 
pleting the  hotel.  The  objection  that  the  plaintiff  would  be  mulcted 
in  the  sum  of  $7,600  a  year,  the  payment  of  salary  under  this  contract, 
until  the  expiration  of  10  years  after  the  hotel  is  completed,  cannot,  as 
a  practical  proposition  in  this  case,  obtain,  for  the  reason  that,  at  the 
close  of  the  evidence,  the  defendant  Knott  consented  to  a  judgment 
canceling  his  contract  with  the  corporation  and  to  a  withdrawal  of  his 
suit  for  salary  then  pending,  provided  the  plaintiff  would  allow  a  judg- 
ment against  it  for  the  amount  of  salary  due  Knott  at  that  date.  This 
offer  is  reiterated  on  the  presentation  of  his  appeal  before  this  court. 
There  may,  of  course,  be  defenses  to  Knott's  action  against  the  corpo- 
ration. C3n  that  subject  we  are  not  advised.  But,  prima  facie,  he  has 
a  property  right  in  the  benefits  he  may  have  acquired  under  the  con- 
tract, and  we  may  not  in  this  action  adjudge  that  he  has  forfeited  diem, 
in  the  absence  of  proof  that  he  acquired  them  through  a  breach  of  the 
trust  he  owed  to  the  stockholders  of  the  corporation. 

The  judgment  should  be  reversed  as  to  Knott,  and  the  complaint  dis- 
missed against  him,  with  costs  against  the  plaintiff.  In  other  respects 
the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  MILLER  and  JENKS,  JJ.,  who  dissent. 

MILLER,  J.  (dissenting).  Assuming  that  the  judgment  is  in  other 
respects  supported  by  the  findings,  it  is  at  least  inconsistent  in  that  it  ad- 
judges the  issue  of  the  so-called  collateral  stock  illegal  and  void,  and 
validates  such  stock  in  the  hands  of  the  defendant  Peed,  who  had  full 
knowledge  of  all  the  facts  respecting  its  issue,  is  adjudged  guilty  of  mis- 
conduct in  respect  thereto,  and  received  it,  not  from  the  corporation,  but 
from  the  defendant  Kurtz,  under  an  agreement  that  said  Kurtz  would 
repurchase  the  same  within  90  days. 


(51  Misc.  Rep.  75.) 

PEOPLB  ex  rel.  O'DONNELL  v.  BERMEL,  President  of  Borough  of  Qiieenfl 

et  al. 

(Supreme  Ck>urt,   Special   Term,   Queens  (bounty.     June,   1906.) 

BlANDAHUS— When  GaANXBD— Restobatioh  to  Offiob. 

On  application  for  a  peremptory  writ  of  mrindamus  to  restore  the 
relator  to  a  position,  In  the  bureau  of  highways  In  a  borough,  which  he 
had  formerly  held  and  from  which  he  had  been  suspended,  where  the 
answering  affidavit  shows  an  abolition  of  the  office,  the  writ  must  be 
denied. 

[Ed.  Note. — ^For  cases  in  point,  see  yol.  33,  Cent  Dig.  Mandamus,  i  48.] 

Application  by  the  people,  on  the  relation  of  William  O'Efennell, 
against  Joseph  Bermel,  president  of  the  borough  of  Queens,  and 
James  P.  Hicks,  as  superintendent  of  the  bureau  of  highways,  for  a 
writ  of  mandamus.    Writ  denied, 

Gregg,  O'Leary,  Frank  &  De  Witt  (Denis  OXeary,  of^ counsel), 
for  relator. 
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John  J.  Delany^  Corp.  Counsel  (Edward  S.  Malone,  of  counsel), 
for  respondents. 

GARRETSON,  J.  This  is  a  motion  by  the  relator  for  a  peremptory 
writ  of  mandamus.  The  application  is  made  upon  a  verified  petition 
and  is  met  by  the  answering  affidavits  submitted. 

The  relator  has  presented  a  replying  affidavit,  having  for  its  object 
the  controverting  of  certain  allegations  contained  in  the  answering 
affidavits.  The  counsel  for  the  defendants  has  objected  to  the  receipt 
and  consideration  of  the  replying  affidavit.  His  objection  is  well  taken 
and  must  be  sustained.  The  Code  (section  2070)  requires  "that  a 
copy  of  the  affidavits  setting  forth  the  facts  upon  which  the  right  of 
the  relator  to  the  writ  depends,  must  be  served  with  the  notice  of  mo- 
tion or  order  to  show  cause."  This  requirement  is  a  substantial  one, 
as  these  papers  are  in  the  nature  of  a  complaint  to  which  the  defend- 
ants are  required  to  demur  or  answer  upon  the  return  day,  and  hence 
must  be  served  in  order  that  the  defendants  may  be  apprised  of  their 
contents.  Where  objection  is  made  to  the  reception  of  replying  affi- 
davits, the  reading  and  consideration  of  them  is  error.  People  ex  rel. 
Del  Mar  v.  St  Louis  &  S.  F.  R.  Co.,  47  Hun,  543 ;  People  ex  rel. 
Melledy  v.  Shea  (No.  2)  73  App.  Div.  237,  76  N.  Y.  Supp.  682; 
Matter  of  Kennedy,  76  App.  Div.  189,  77  N.  Y.  Supp.  714;  Matter 
of  Uvalde  Paving  Co.,  33  Misc.  Rep.  699,  68  N.  Y.  Supp.  1106. 

The  relator  alleges  that  he  was  appointed  a  foreman  in  the  bureau 
of  highways  at  a  salary  of  $4  per  day,  after  having  passed  the  physical 
and  practical  examination  prescribed  by  the  municipal  civil  service  com- 
mission; that  he  continued  in  such  position  until  December  30,  1905, 
when  he  was  suspended  or  laid  off  from  said  position  and  has  since  been 
refused  employment  by  the  defendant  Hicks,  superintendent  of  said 
bureau;  that  he  is  an  exempt  volunteer  fireman,  having  served  the 
period  required  by  law  prior  to  his  appointment  as  aforesaid ;  that  the 
termination  of  his  services  was  made  by  the  superintendent  of  high- 
ways of  the  borough  without  any  charges  having  been  preferred  against 
him  and  without  any  hearing  being  granted  or  an  opportunity  given 
to  make  an  explanation,  or  without  any  cause  whatsoever,  and  that  no 
statement  showing  the  reasons  or  grounds  for  his  removal  or  sus- 
pension was  filed  with  the  municipal  civil  service  commission  of  the 
city  of  New  York;  that  the  said  position  has  not  been  abolished. 

The  answering  affidavits  submitted  by  the  defendants  allege  that  on 
December  30,  1905,  the  position  as  held  by  the  relator  was  abolished 
by  the  former  borough  president,  and  relator's  name  was  thereupon 
duly  transmitted  to  the  municipal  civil  service  commission  and  was 
entered  on  the  preferred  list  of  the  commission  as  a  person  eligible 
for  further  appointment  to  the  same  or  a  similar  position,  and  still 
remains  on  said  list ;  that,  since  the  defendant  Bermel  became  incum- 
bent of  the  office  of  borough  president,  relator's  services  have  not  been 
found  necessary  in  the  bureau  of  highways  on  account  of  the  lack  of 
work  therein,  and  generally  that  the  relator  has  not  been  re-employed 
in  the  interests  of  public  economy,  and  because  of  the  limitations  of 
appropriations  for  the  maintenance  of  the  office  of  president  of  the 
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borough  it  has  become  comp;ilsory  to  eliminate  all  unnecessary  ex- 
penses by  even  further  reducing  the  number  of  employes  in  the  bureau 
of  highways. 

The  relator's  case  rests  upon  the  incontrovertible  allegations  of  his 
petition  and  the  statements  contained  in  the  answering  affidavits.  The 
material  statements  of  the  latter  must  be  taken  as  true.  As  to  any  dis- 
puted questions  of  fact  the  answering  affidavits  are  conclusive. 
Haebler  v.  New  York  Produce  Exchange,  149  N.  Y.  414,  44  N.  E. 
87.  It  is,  therefore,  an  established  and  incontrovertible  fact  that  on 
December  30,  1905,  the  position  of  the  relator  was  abolished.  Hence 
it  is  not  material  that  the  position  was  lost  to  him  without  compliance 
had  with  the  provisions  of  section  21  of  the  civil  service  law  (Laws 
1899,  p.  809,  c.  370,  as  amended),  for  he  was  not  removed  from  his 
position  or  employment.  That  the  position  was  abolished  for  sufficient 
reasons  must  be  accepted  as  a  fact,  for  every  public  official  is  presumed 
to  act  in  the  line  of  his  duty  and  in  the  public  interests.  It  is  not  es- 
sential that  it  be  shown  that  economic  reasons  alone  influenced  official 
action,  for  the  statute  contemplates  that  it  may  be  that  the  position 
held  by  a  veteran  or  volunteer  fireman  may  "become  unnecessary  or  be 
abolished  for  reasons  of  economy  or  otherwise."  Civil  Service  Law, 
§  21,  supra.  A  position  may  be  abolished  for  good  and  sufficient 
reasons  without  giving  notice  to  the  occupant  or  affording  him  an 
opportunity  to  explain  or  without  a  formal  hearing  upon  charges,  if 
it  be  done  in  good  faith  and  in  the  public  interest.  Jones  v.  Willcox, 
80  App.  Div.  167,  80  N.  Y.  Supp.  420 ;  Matter  of  Breckenridge,  160 
N.  Y.  103,  64  N.  E.  670;  People  ex  rel.  Chappel  v.  Lindenthal,  173 
N.  Y.  524,  66  N.  E.  407. 

In  the  case  at  bar  it  is  not  alleged  that  the  position  held  by  the  re- 
lator was  abolished  in  bad  faith,  and  it  must  be  presumed  to  have  been 
done  for  valid  and  sufficient  reasons.  The  relator  cannot  successfully 
invoke,  on  this  application,  that  provision  in  the  section  of  the  civil 
service  law  above  cited,  which  requires  that  a  volunteer  or  veteran 
fireman  holding  a  position  which  shall  have  been  abolished  "shall  not 
be  discharged  from  the  civil  service,  but  shall  be  transferred  to  any 
branch  of  said  service  for  duty  in  such  position  as  he  may  be  fitted  to 
fill,  receiving  the  same  compensation  therefor,"  for  he  does  not  ask  such 
relief,  but  only  that  he  be  restored  to  the  position  of  which  he  has 
been  deprived. 

Relator's  name  has  been  duly  certified  to  the  municif)al  civil  service 
commission  and  placed  upon  the  list  of  suspended  employes  for  pref- 
erential re-employment  in  the  service  of  the  city,  as  provided  by  sec- 
tion 1543  of  the  revised  charter  (Laws  1901,  p.  636,  c.  466),  and, 
under  the  facts  as  made  to  appear  by  the  record  in  this  case,  no  other 
course  was  required  or  permissible. 

It  follows  from  the  foregoing  that  the  relator's  motion  for  a  per- 
emptory writ  of  mandamus  must  be  denied. 

Motion  denied. 
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KIBRNAN  T.  EIDLITZ  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     October  19,  1906.) 

1.  APPEAIi— ReVEBSAL— RETRIAIi— liAW   OF  THE    CaSE. 

Where,  in  an  action  for  death  of  a  servant,  a  judgment  for  plaintiff 
was  reversed  on  appeal,  and  the  court  held  that  under  the  facts  the 
questions  of  intestate's  contributory  negligence  and  assumed  risk  were 
for  the  jury,  such  statement  constituted  the  law  of  the  case  on  a  retrial 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Gent  Dig.  Appeal  and  Error, 
§1  4661^665.] 

2.  MaSTEB  and  SEBVAN1>— ElCFLOTEBS'  LlABUJTT  ACT— ASSXTMED  RISK. 

Employers'  Liability  Act,  Laws  1902,  p.  1750,  c.  600,  §  3,  provides  that 
an  employ^,  by  entering  or  continuing  in  the  service  of  the  employer, 
shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the  employ- 
ment Such  risks  are  defined  as  those  Inherent  in  the  nature  of  the 
business,  after  the  employer  has  exercised  due  care  and  has  complied 
with  the  laws  regulating  the  business,  and  that  the  fact  that  the  em- 
ploye continued  in  the  service  after  discovering  the  danger  would  not, 
as  a  matter  of  law,  constitute  an  assumption  of  the  risk,  but  the  ques- 
tion should  be  one  of  fact  for  the  jury.  Held,  that  such  act  did  not 
eliminate  the  doctrine  of  assumed  risk,  even  though  the  negligence  al- 
leged was  the  master's  failure  to  furnish  statutory  safeguards,  but  that 
the  question  whether  the  risk  was  assumed  was  one  of  fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, §§  544-646.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Kate  Kieman,  as  administratrix  of  the  estate  of  John 
Kiernan,  Jr.,  deceased,  against  Otto  M.  Eidlitz  and  another.  From  a 
judgment  in  favor  of  plaintiflF,  and  from  an  order  denying  defendants' 
motion  for  a  new  trial,  they  appeal.    Reversed. 

For  opinion  on  former  appeal,  see  96  N.  Y.  Supp.  387. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Frank  V.  Johnson,  for  appellants. 

Ford  &  Tuttle  (John  Ford,  of  counsel),  for  respondent 

CLARKE,  J.  This  is  an  action  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate  because  of  injuries  alleged  to  have  been 
sustained  through  the  negligence  of  the  defendants.  The  defendants 
had  the  contract  to  do  the  mason  work  in  the  erection  of  a  building  in 
the  city  of  New  York.  Others  had  contracted  to  do  the  carpenter  work 
and  plastering.  Plaintiff's  intestate  was  a  helper  to  defendants'  masons. 
There  was  an  elevator  shaft  in  the  building,  in  which  was  an  elevator 
used  by  defendants  for  the  purpose  of  lifting  materials  used  by  them 
in  the  construction  of  the  building. 

Section  20  of  the  labor  law,  as  amended  by  chapter  192,  p.  361,  of 
the  Laws  of  1899,  provides  that : 

"If  elevating  machinery  or  hoisting  apparatus  are  used  within  a  building 
within  the  course  of  construction,  for  the  purpose  of  lifting  materials  for 
the  use  of  such  construction,  the  contractor  or  owner  shall  cause  the  opening 
on  each  floor  to  be  enclosed  or  fenced  in  on  all  sides  by  a  barrier  at  least 
eight  feet  high.'' 
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At  the  time  of  the  accident  this  elevator  shaft  was  unguarded.  The 
intestate  was  engaged  in  transferring  materials  for  the  use  of  the 
masons  from  the  elevator.  It  was  necessary  for  him  to  walk  upon 
planks  from  the  front  of  the  elevator  around  to  the  opposite  side  there- 
of to  the  arches  which  the  masons  were  constructing.  As  he  was  thus 
engaged,  one  of  the  planks  broke,  and  he  fell  through  the  elevator 
shaft  or  hoistway  to  the  subcellar  and  was  killed.  It  was  conceded 
upon  the  trial  that  the  defendants  were  not  liable  by  reason  of  any  de- 
fect in  the  plank  which  broke,  the  breaking  of  which  was  the  imme- 
diate cause  of  his  falling.  The  action  was  brought  under  the  employ- 
ers' liability  act  (chapter  600,  p.  1748,  Laws  1902).  This  case  was^ 
before  this  court  on  a  former  appeal  (109  App.  Div.  726,  96  N.  Y. 
Supp.  387).  In  that  case  the  judgment  was  reversed  because  the 
trial  court  had  decided  as  matter  of  law  that  the  defendants  were 
negligent,  that  the  plaintiff's  intestate  was  not  guilty  of  contributory 
negligence,  and  that  he  had  assumed  no  risks  incident  to  the  absence 
of  barriers  about  the  elevator  shaft,  which  prevented  a  recovery,  and 
submitted  to  the  jury  only  the  question  of  damages.  In  the  case  at  bar 
the  learned  court  submitted  to  the  jury  but  two  questions — the  contrib- 
utory negligence  of  the  plaintiff's  intestate,  and  the  negligence  of  the 
defendants  in  not  having  railings  around  the  opening.  At  the  close 
of  the  main  charge,  by  various  requests  the  defendant  endeavored  to 
obtain  from  the  court  an  instruction  with  reference  to  obvious  risks, 
all  of  which  the  court  declined  to  charge.  There  was  no  allusion  in 
any  part  of  the  charge  to  the  jury  of  the  assumption  of  the  obvious 
risks  of  the  employment,  notwithstanding  the  fact  that  this  court  had 
said  in  its  opinion  on  a  former  appeal : 

'Tbere  remained  the  questions  to  be  determined  of  the  contributory  neg- 
li^nce  of  the  plalntill's  intestate  and  the  assumption  of  obvious  risk  by 
him.  The  fact  that  the  action  is  brought  under  the  employers'  liability 
act  eliminated  neither  of  these  questions.  Both  still  remain,  whether  the  ac- 
tion be  under  section  1902  of  the  Code  of  CiVil  Procedure  or  under  the 
employers'  liability  act,  and  both,  under  the  facts  disclosed  by  the  record^ 
became  questions  for  the  jury  to  determine." 

Even  if  there  were  doubt  as  to  the  proposition  laid  down,  yet,  never- 
theless, it  contained  a  statement  of  the  law  of  the  case  which  should 
have  controlled  the  trial  court  upon  the  new  trial  ordered.  It  is  dear,, 
however,  that  the  statement  of  the  law  is  correct. 

The  fact  that  the  learned  trial  court  left  a  question  of  whether  or  na 
the  intestate  had  been  guilty  of  contributory  negligence  did  not  meet 
the  direction  of  this  court.  In  Dowd  v.  N.  Y.  C.  &  W.  R.  R.  Co., 
170  N.  Y.  459,  63  N.  E.  541,  it  was  said: 

*'The  doctrine  of  assumed  risks  rests  upon  the  implication  of  a  promise 
.  by  the  employ^  to  waive  the  consequences  of  the  dangers  of  which  he  is  fully 
aware.  It  is  distinct  in  principle  from  the  doctrine  of  contributory  negligence, 
although  they  have  frequently  been  confounded  by  the  courts.  ♦  ♦  ♦  One 
who  is  injured  by  his  own  negligence  is  regarded  by  the  law  as  not  having 
been  injured  at  all,  so  far  as  other  parties  are  concerned.  By  assuming  the 
risk,  the  plaintiff  does  not  intervene,  but  waives.  Intervention,  in  order  to 
break  the  causal  connection  between  the  negligent  act  and  the  injury,  must 
come  in  between  them.  The  assumption  of  the  risk  does  not  come  in  between, 
but  is  in  advance  of  both.  The  independent  will  of  the  plaintiff  is  not  exer- 
cised by  intervening,  but  by  voluntarily  waiving  and  releasing,  when  he 
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•enters  the  service,  any  ri^t  of  action  which  might  accrue  to  him  ftom  the 
<aii8e  stated."  ^ 

And  in  Drake  v.  Auburn  City  Railway  Co.,  173  N.  Y.  466,  66  N. 
B.  121,  the  court  said : 

"The  rule  of  the  assumption  of  obvious  risks  does  not  rest  wholly  upon 
the  implied  agreement  of  the  employ^,  but  on  an  independent  act  of  waiver, 
evidenced  by  his  continuing  in  the  employment  with  a  full  knowledge  of  all 
the  facts." 

In  Maltbie  v.  Belden,  167  N.  Y.  307,  60  N.  E.  646,  64  L.  R.  A. 
52,  the  court  held : 

"A  servant  assumes  not  only  the  risks  incident  to  his  employment,  but 
^11  dangers  which  are  obvious  and  apparent ;  and  so,  if  he  voluntarily  enters 
into  or  continues  in  the  service,  having  knowledge,  or  the  means  of  knowing, 
the  dangers  involved,  he  Is  deemed  to  assume  the  risks,  and  to  waive  any 
^lalm  for  damages  against  the  master  in  case  of  personal  injury." 

So  that  prior  to  the  passage  of  the  employers'  liability  act  it  was  the 
law  of  the  state  that  a  servant  assumed  the  obvious  risks  of  his  em- 
ployment, and  if  it  clearly  appeared  that  the  injury  was  the  result  of 
5uch  obvious  risk  as  matter  of  law  he  could  not  recover  damages.  In 
this  state  of  the  law  the  Legislature  passed  chapter  600,  p.  1748,  of  the 
Laws  of  1902,  which  is  entitled  "An  act  to  extend  and  regulate  the  lia- 
l)ility  of  employers  to  make  compensation  for  personal  injuries  suffered 
by  employes."    Section  3  thereof  provides  that: 

*'An  employee  by  entering  upon  or  continuing  in  the  service  of  the  em- 
ployer shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the  occupa- 
-tlon  or  employment  and  no  others.  The  necessary  risks  of  the  occupation 
-or  employment  shall,  in  all  cases  arising  after  this,  act  takes  effect  be  con- 
sidered as  including  those  risks,  and  those  only,  inherent  in  the  nature  of 
the  business  which  remain  after  the  employer  has  exercised  due  care  in 
providing  for  the  safe^  of  his  employees,  and  has  complied  with  the  laws 
afTecting  or  regulating  such  business  or  occupation  for  the  greater  safety 
of  such  employees.  In  an  action  maintained  for  the  recovery  of  damages 
for  personal  injuries  to  an  employee  received  after  this  act  takes  efTect, 
owing  to  any  cause  for  which  the  employer  would  otherwise  be  liable,  the 
fact  that  the  employee  continued  In  the  service  of  the  employer  in  the  same 
place  and  course  of  employment  after  the  discovery  by  such  employee,  or 
after  he  had  been  informed  of  the  danger  of  personal  injury  therefrom, 
ahall  not,  as  a  matter  of  law,  be  considered  as  an  assent  by  such  employee 
to  the  existence  or  continuance  of  such  risks  of  personal  injury  therefrom, 
or  as  negligence  contributing  to  such  injury.  The  question  whether  the  em- 
ployee understood  and  assumed  the  rl9k  of  such  injury  or  was  guilty  of  con- 
tributory negligence,  by  his  continuance  in  the  same  place  and  course  of 
employment  with  knowledge  of  the  risk  of  injury  shall  be  one  of  fact,  subject 
to  the  usual  powers  of  the  court  in  a  proper  case  to  set  aside  a  verdict  ren- 
-dered  contrary  to  the  evidence." 

It  is  quite  apparent,  on  careful  reading  of  the  act,  that  the  doctrine 
of  the  assumption  of  obvious  risk  has  not  been  eliminated  in  an  action 
by  an  employe  against  his  employer,  even  if,  the  negligence  alleged  be 
the  failure  to  obey  the  strict  provisions  of  the  law  as  to  furnishing  of 
safeguards  against  injury  by  the  employe.  If  that  omission  is  obvious, 
the  assumption  of  the  risk  is  not  assumed  as  matter  of  law,  entitling 
the  employer  to  a  direction  by  the  court,  but  the  question  whether  the 
employe  understood  and  assumed  the  risk  of  such  injury  shall  be  one 
of  fact,  and,  of  course,  if  one  of  fact,  to  be  submitted  to  the  jury; 
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in  other  words,  the  doctrine  of  the  assumptiop  of  obvious  risks  is  still 
preserved,  but  the  tribunal  to  pass  upon  the  question  whether  they 
were  assumed  with  knowledge  and  understanding  is  changed  from 
the  court  to  the  jury.  If  tfie  absence  of  the  guard  rail  was  the  cause 
of  the  accident,  the  physical  fact  of  its  absence  was  as  obvious  to  the 
employ^,  as  to  the  master  or  his  superintendent.  •  But  the  statute  says 
whether  the  employ^  understood  and  assumed  the  risk  caused  by  the 
failure  to  erect  and  keep  the  guard  rail  there  must  be  submitted  to  the 
jury.  This  interpretation  of  the  statute  has  the  authority  of  the  fol- 
lowing cases:  Vaughn  v.  Glens  Falls  Cement  Co.,  105  App.  Div. 
136,  93  N.  Y.  Supp.  979 ;  Di  Stefano  v.  Peekskill  Lighting  &  R.  Co., 
107  App.  Div.  294,  95  N.  Y.  Supp.  179 ;  Wynkoop  v.  Ludlow  Valve 
Manufacturing  Co.,  112  App.  Div.  729,  98  N.  Y.  Supp.  1076 ;  and 
Reilly  v.  Troy  Brick  Co.,  184  N.  Y.  399,  77  N.  E.  385,  where  Judge 
Werner  said : 

"It  Is  true  that  the  plaintifTs  Intestate  was  there  daily,  and  that  his 
experience,  even  as  an  ordinary  laborer,  might  have  enabled  him  to  antici- 
pate the  danger  quite  as  thoroughly  as  his  superior  ought  to  have  done;  but 
whether  he  assumed  that  particular  risk,  or  was  guilty  of  contributory 
negligence  under  the  circumstancee  detailed,  were  questions  of  fact  for  the 
arbitrament  ot  a  jury." 

Th,erefore,  it  follows  that  the  defendants,  by  the  refusal  of  the 
learned  court  to  submit  to  the  jury  the  question  of  the  assumption  of 
obvious  risk  as  a  question  of  fact,  were  deprived  of  a  substantial  right. 

It  follows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


(51  Misc.  Rep.  71.) 

PEOPLE  V.   JACOBS. 

(Onondaga  County  Court    June,  1906.) 

1.  GannNAL  Law— Appeal  pbom   Coubt  of   Speoiai.  Sessions— Nonos  of 

Appeal. 

Under  Code  Cr.  Proc.  S  751,  an  appeal  from  the  determination  of  a 
Court  of  Special  Sessions  may  be  taken  both  from  the  judgment  and  from 
the  commitment  and  a  notice  of  appeal  from  **such  conviction  and  sen- 
tence," stating  that  the  sentence  and  commitment  are  Illegal,  shows. the 
intent  of  the  appellant  to  review  the  commitment  as  well  as  the  Judgment 

2.  Saux—Commiticent— Validity. 

A  commitment  of  a  Court  of  Special  Sessions  which  states  that  de- 
fendant was  convicted  of  the  assault,  but  does  not  show  the  degree 
thereof  as  required  by  Code  Cr.  Proc.  §  721,  nor  state  facts  showing  that 
the  crime  was  one  of  which  the  court  had  jurisdiction  and  not  a  felony, 
is  cause  for  reversal  of  the  judgment  and  discharge  of  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  14,  Cent  Dig.  Criminal  Law, 
IS  562-566.] 

Appeal  from  Justice  Court. 

Edward  Jacobs  was  convicted  of  assault,  and  appeals.    Reversed,  and 
defendant  discharged. 

Irving  J.  Higbee,  for  appellant. 

George  W.  Standen,  Asst.  Dist.  Atty.,  for  the  People, 
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ROSS,  J.  Section  616  of  the  Code  of  Criminal  Procedure  provides 
that  the  only  method  of  reviewing  a  judgment  or  order  in  a  criminal 
action  or  proceeding  is  by  appeal.  Section  761  of  the  Code  of  Criminal 
Procedure  provides  how  an  appeal  from  a  determination  of  a  Court  of 
Special  Sessions,  i.  e.,  a  criminal  court  held  by  a  justice  of  the  peace, 
shall  be  taken.  "For  the  purpose  of  appealing,  the  defendant,  or  some 
one  on  his  behalf,  must,  within  sixty  days  after  the  judgment,  or  within 
sixty  days  after  the  commitment  where  the  appeal  is  from  the  latter, 
make  an  affidavit  showing  the  alleged  errors  in  the  proceedings  or  con- 
viction or  commitment  complained  of."  Two  appeals  are  contemplated, 
one  from  the  judgment  and  another  from  the  commitment.  Prior  to 
1897  an  appeal  from  the  judgment  had  to  be  taken  within  10  days  after 
the  rendition  of  the  judgment;  or  within  20  days  after  the  commitment, 
where  the  appeal  was  from  the  latter.  Laws  1897,  p.  26,  c.  39.  In 
other  words,  a  defendant  can  review  either  the  judgment,  including 
the  regularity  of  the  proceedings  which  resulted  in  his  conviction  or  the 
commitment,  or,  if  his  notice  of  appeal  is  broad  or  precise  enough,  both ; 
but,  upon  an  appeal  from  a  judgment  only,  an  error  in  the  commitment 
cannot  be  presented  for  a  review.  It  is  somewhat  doubtful  in  this  case 
whether  the  appeal  is  broad  enough  to  include  a  review  of  the  commit- 
ment. The  notice  of  appeal  contains,  with  other  matters,  the  following  ; 
"Deponent  says  that  he  hereby  appeals  to  the  County  Court  of  the 
county  of  Onondaga  from  the  said  conviction  and  sentence ;  *  *  *  " 
and  again:  "That  said  deponent  was  improperly  and  illegally  con- 
victed and  sentenced.  *  *  *  And  that  the  sentence  and  commit- 
ment are  illegal  and  void."  I  think  that  a  fair  interpretation  of  this 
language  justifies  the  view  that  the  appellant  intended  to  review  the 
commitment.  The  return  of  the  justice  does  not  disclose  any  error 
committed  upon  the  trial,  and  the  return  is  conclusive  as  to  what  oc- 
curred upon  the  trial,  and  cannot  be  contradicted  by  affidavits.  Thomp- 
son V.  Sheridan,  80  Hun,  33,  29  N.  Y.  Supp.  868,  and  cases. 

As  the  judgment  presents  no  matter  for  reversal,  the  only  matter  to 
be  considered  upon  this  appeal  is  the  error  claimed  to  exist  in  the  com- 
mitment, and  the  only  error  relied  upon  must  be  pointed  out  in  the 
notice  of  appeal.  People  v.  Giles,  162  N.  Y.  136-141,  46  N.  E.  326 ; 
People  V.  Jewett,  69  Hun,  650,  23  N.  Y.  Supp.  942.  There  are  several 
irregularities  in  the  commitment  but,  for  the  reason  stated,  they  are  not 
subject  to  review  upon  this  appeal.  The  sole  error  presented  is  pointed 
out  in  the  notice  of  appeal  as  follows : 

''Deponent  further  says  that  the  warrant  and  the  commitment  Is  void 
and  illegal  for  the  reason  that  it  does  not  show  that  the  said  deponent  was 
convicted  of  a  crime,  but  it  says  the  deponent  was  convicted:  of  assault,  but 
does  not  specify  the  degree  thereof.    ♦    ♦    ♦" 

Section  721  of  the  Code  of  Criminal  Procedure  provides  the  form  oi 
a  certificate  or  record  of  conviction.  It  requires  that  the  offense  shall 
be  briefly  designated.  In  the  case  of  People  v.  Gray,  67  How.  Prac. 
466,  the  defendant  was  convicted  by  a  justice  of  the  peace  of  the  crime 
of  "assault  and  battery  committed  on  Norman  Potter,"  and  it  was  in- 
sisted, as  a  reason  for  the  discharge  of  the  defendant,  that  there  is  not 
now  any  such  crime  known  to  the  law  as  assault  and  battery,  as  that 
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offense  is  now  styled  and  designated  an  assault  in  the  third  degree. 
The  writ  of  habeas  corpus  was  dischai^ged,  and  the  defendant  remand- 
ed, it  being  held  by  Mr.  Justice  Westbrook,  before  whom  the  matter 
came,  that,  as  section  219  of  the  Penal  Code,  defines  an  assault  in  the 
third  degree,  "a  person  who  commits  an  assault,  or  an  assault  and  bat- 
tery *  *  *  is  guilty  of  assault  in  the  third  degree,"  and  as  the 
commitment  used  the  same  language,  it  was  a  sufficient  description  of 
the  offense ;  that  it  was  not  necessary  that  it  should  be  "aJled  by  its 
technical  name,  providing  the  description  of  the  act  which  constitutes 
the  defense  is  clear  and  precise  and  leaves  no  doubt  as  to  its  exact  char- 
acter." In  the  case  of  People  v.  Maschkc,  2  N.  Y.  Cr.  Rep.  168,  in 
which  the  defendant  sought  to  be  released  upon  a  habeas  corpus,  he 
being  held  by  virtue  of  a  commitment  in  which  the  crime  was  desig- 
nated as  "the  misdemeanor  of  assault  and  battery  upon  John  G.  Griffith 
committed  in  said  city  and  upon  his  conviction  for  the  misdemeanor 
aforesaid  he  was  ordered  to  be  imprisoned,"  etc.,  Mr.  Justice  Bartlett 
dismissed  the  writ  and  remanded  the  prisoner,  but  made  the  statement 
that,  had  the  judgment  of  the  Special  Sessions  simply  convicted  the 
prisoner  of  assault  and  battery,  he  would  have  no  hesitation  in  ordering 
his  discharge.  See  note,  same  report,  page  306.  Upon  appeal  this 
decision  was  sustained,  Mr.  Justice  Daniels  writing  the  opinion  in  which 
the  following  language  was  used : 

"The  argument  that  the  assault  may  have  been  a  felonious  one,  and  there- 
fore not  within  the  jurisdiction  of  the  court  before  which  the  trial  was  had. 
Is  not  supported  by  the  record  of  the  conviction.  For  by  that  it  appears  that 
the  assault  and  battery  of  which  he  was  convicted  was  a  misdemeanor,  and 
It  was  equivalent  to  the  assertion  or  statement  that  it  was  an  assault  in  the 
third  degree,  and  probably  a  mere  statement  of  the  fact  that  he  had  been 
convicted  of  an  assault  and  battery  without  anything  further  would  be  en- 
titled to  the  same  consideration  and  effect" 

But  in  the  case  at  bar  the  offense  is  not  designated  with  the  precision 
required  by  section  721  of  the  Code  of  Criminal  Procedure.  The  facts 
are  not  stated,  as  in  the  two  cases  last  above  stated,  showing  that  the 
crime  was  one  of  which  the  court  had  jurisdiction,  but  for  aught  that 
appears  it  may  have  been  a  felony. 

While  it  appears  from  the  return  of  the  justice  that  he  made  an  in- 
telligent and  just  disposition  of  the  case  on  the  merits,  it  is  more  impor- 
tant that  a  person  shall  not  be  deprived  of  his  liberty,  except  in  sub- 
stantial compliance  with  the  law,  than  that  this  particular  defendant 
should  remain  a  few  days  more  in  prison. 

For  the  reasons  stated,  the  judgment  must  be  reversed,  and  the  de- 
fendant discharged. 

Judgment  reversed  and  defendant  discharged. 
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HUDSON  &  M.  R.  00.  T.  WENDEL  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     October  19,  1906.) 

1.  Referknob— FnvDiNos  of  Faot^Inolusion  in  Repobt. 

Under  Code  Civ.  Proc.  §§  1022,  1023,  authorlzlilg  the  submission  to  a 
referee,  by  the  parties,  of  questions  of  fact  to  be  passed  on  by  him,  and 
requiring  his  decision  to  state  separately  the  facts  found,  which  decision 
shall  be  a  part  of  the  judgment  roll,  the  findings  of  the  referee  must 
be  included  in  his  decision;  the  filing  of  a  separate  paper  showing  the 
facts  found  at  the  parties'  requests  not  being  sufficient 

[Ed.  Nota — ^For  cases  in  point  see  yoI.  42,  Cent  Dig.  Reference,  §  184.] 

2.  Appeal  and  E)rbob—Detebmination—Revebsai/— Technical  Defects. 

The  allowance  by  a  referee  of  certain  findings  of  fact  requested  by 
defendant  were  embodied  in  a  separate  paper  filed  with  the  clerk,  though 
they  were  not  included  in  his  decision,  as  required  by  Code  Civ.  Proc. 
%%  1022,  1028.  Plaintitr  offered  a  stipulation  which  was  declined,  that 
the  requests  to  fiud  should  be  annexed  to  the  judgment  roll,  and  that 
those  allowed  should  have  the  same  effect  as  though  included  in  the 
report  No  disadvantage  to  defendant  was  shown  by  the  error  in  practice. 
Held,  that  while  an  order  denying  defendant's  motion  for  an  amendment 
of  the  report  so  as  to  show  such  facts  must  be  reversed,  and  the  report 
amended,  yet  such  reversal  will  be  without  prejudice  to  any  proceedings 
had  since  the  filing  of  the  report 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hudson  &  Manhattan  Railroad  Company  against  Jose- 
phine J.  S.  Wendel,  impleaded  with  others.  From  an  order  denying  a 
motion  to  return  a  decision  to  the  referee,  defendant  appeals.  Reversed 
and  remanded  with  directions. 

See  98  N.  Y.  Supp.  341. 

Argued  before,  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Lewis  L.  Delafield,  for  appellant 
Allen  Wardwell,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  denying  a  motion 
by  defendant  that  a  decision  be  returned  tc  a  referee,  with  instructions 
to  include  therein  certain  facts  found  by  him  at  the  request  of  the  de- 
fendant, and  not  included  in  the  decision  as  filed.  The  proceeding  was 
instituted  under  the  condemnation  law  for  the  purpose  of  acquiring  title 
to  certain  parcels  of  real  estate  in  the  city  of  New  York  owned  by  the 
appellant.  The  defendant  answered,  and  the  issues  raised  by  her  an- 
swer were  referred  to  a  referee  to  hear  and  determine  the  same.  At 
the  close  of  the  trial  the  defendant  submitted  to  the  referee  certain  re- 
quests to  find,  and  of  these  requests,  as  to  matters  of  fact,  the  referee  did 
allow  and  did  find  as  requested  by  defendant;  but  the  final  report  or 
decision  filed  by  the  referee  did  not  contain  the  findings  thus  made  by 
him  at  defendant's  request.  The  defendant  thereupon  made  the  motion 
involved  in  this  appeal,  asking  that  the  decision  be  returned  to  the  ref- 
eree, and  that  he  be  instructed  to  include  therein  all  facts  found  by  him 
at  the  request  of  the  defendant,  Josephine  J.  S.  Wendel,  and  not  in- 
cluded in  the  decision  theretofore  filed.  The  plaintiff  met  this  applica- 
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tion  by  showing  that  the  referee  had  filed  with  the  county  clerk,  on  the 
same  day  that  he  had  filed  his  decision,  the  requests  to  find  submitted 
to  him  by  appellant,  having  noted  thereon  his  allowance  or  disallowance 
of  each  of  said  requests,  and  that  the  referee  had  left  the  city  for  an  in- 
definite and  uncertain  period  of  time.  The  plaintiff  also  offered  a 
written  stipulation  that  said  requests  to  find,  with  the  rulings  of  the 
referee  thereon,  should  be  included  in  and  annexed  to  the  judgment  roll, 
and  that  such  of  said  requests  as  were  allowed  by  the  referee  should 
have  the  same  force  and  effect  as  if  the  findings  of  fact  so  allowed  were 
incorporated  in  the  referee's  report  and  decision. 

No  criticism  is  made  as  to  the  form  of  this  stipulation,  nor  does  it 
appear  that  the  defendant  on  the  motion  suggested  any  other  form  of 
stipulation  which  would  have  been  more  satisfactory  to  her.  She  stood, 
and  now  stands,  upon  what  she  deems  to  be  the  strict  letter  of  the  law, 
that  all  the  facts  found  must  be  included  in  the  decision  or  report,  and 
that  this  requirement  is  not  complied  with  by  filing  with  the  report  a 
separate  paper  containing  a  statement  of  facts  found  by  the  referee, 
but  not  incorporated  in  his  decision.  Strictly  speaking,  the  appellant 
is  right  in  her  contention  (Schultheis  v.  Mclnemy  [Sup.]  13  N.  Y. 
Supp.  684;  Nobis  v.  Pollock,  53  Hun.  441,  6  N.  Y.  Supp.  273),  and. 
although  the  question  may  not  be  of  great  importance  to  any  one  in 
the  present  case,  yet,  since  it  is  squarely  presented  by  the  appeal,  it 
must  be  answered  in  appellant's  favor.  We  feel  bound  therefore  to 
reiterate  the  rule  laid  down  in  the  cases  cited,  and  clearly  authorized  by 
sections  1022  and  1023  of  the  Code  of  Civil  Procedure,  that  the  de- 
cision of  a  court  or  the  report  of  a  referee  upon  the  trial  of  the  whole 
issues  of  fact  must  contain  and  state  within  itself  all  the  facts  found 
by  the  justice  or  referee.  It  follows  that  the  appellant's  motion  should 
have  been  granted,  and  the  order  denying  it  must  be  reversed.  We  are 
not  able  to  perceive,  however,  and  no  attempt  has  been  made  to  show, 
that,  in  view  of  the  plaintiff's  stipulation,  the  defendant  has  been  put 
to  any  disadvantage  by  reason  of  the  error  in  practice  of  which  she 
complains.  She  cannot,  of  course,  desire  to  except  to  the  findings 
which  she  herself  requested  to  be  made,  and  the  stipulation  tendered  by 
plaintiff  to  her  all  the  advantage  of  the  findings  as  facts  established  in 
the  case.  We  see  no  occasion  to  make  such  an  order  as  will  nullify  any 
proceedings  which  may  have  been  had  in  the  action  since  the  filing  of 
the  decision. 

The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  so  far  granted  as  to  direct  that  the  referee's  de- 
cision be  returned  to  him,  with  instructions  to  include  therein  all  facts 
found  by  him  at  the  request  of  the  defendant,  Josephine  J.  S.  Wendel, 
and  not  included  in  the  decision  as  heretofore  filed,  and  that  the  deci- 
sion as  so  corrected  be  filed  by  said  referee  nunc  pro  tunc  as  of  the  6th 
day  of  July,  1906,  without  prejudice  to  any  proceedings  which  may 
have  been  had  in  this  action  since  said  6th  day  of  July,  1906, 
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SULLIVAN  et  al.  ▼.  McOANN  et  aL 

In  re  FOX. 

(Supreme  Court,  Appellate  Division,  First  Department    October  19, 1906.) 

Attobney  and  Client— Attorney's  Lien—Pboobbdinob  to  Fix  AiioUNT— 
Pabties. 

Code  ClT.  Proc.  S  66,  provides  that,  on  the  commencement  of  an  action, 
the  attorney  of  a  par^  has  a  Hen  upon  his  client's  cause  of  action  and 
the  proceeds  thereof  which  cannot  be  affected  by  any  settlement  between 
the  parties.  A  suit  against  testamentary  trustees  for  a  construction  of 
the  will,  and  for  an  accounting,  was  discontinued  by  agreement,  but  no 
moneys  were  paid  or  agreed  to  be  paid  without  the  knowledge  or  con- 
sent of  plaintiff's  attorney.  Held,  that  the  trustees  were  Improper  par- 
ties to  a  proceeding  for  the  fixing  of  the  amount  of  the  attorney's  lien, 
though  after  the  establishment  of  the  amount,  the  attorney  might  present 
bis  claim  against  the  estate. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  William  H.  Sullivan  and  another  against  John  McCann  and 
others.  Appeal  by  defendants,  from  an  order  appointing  a  referee, 
upon  the  application  of  Edward  W.  Fox,  plaintiffs'  attorney,  to  have 
the  -amount  and  extent  of  an  attorney's  lien  fixed  and  determined. 
Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  C.  Eldert,  for  appellant  James  F.  Sullivan. 

John  F.  McCann,  Jr.,  for  appellant  trustee. 

Job  E.  Hedges  (Louis  Frankel,  of  counsel),  for  respondent 

CLARKE,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term, 
appointing  a  referee  upon  the  application  of  the  petitioner,  an  attorney, 
to  have  the  amount  and  extent  of  an  attorney's  lien  fixed  and  deter- 
mined. This  matter  was  before  us  on  an  appeal  from  an  order  dis- 
continuing the  action,  and  is  reported  in  98  N.  Y.  Supp.  947.  We 
there  held  that  the  attorney  had  the  right,  under  section  66 'of  the 
Code  of  Civil  Procedure,  to  apply  to  the  court  for  the  purpose  of  fix- 
ing the  amount  of  the  compensation.    We  further  said : 

"We  think  that,  inasmuch  as  It  does  not  appear  that  any  sum  was  paid  or 
agreed  to  t>e  paid  in  settlement,  and  as,  therefore,  the  lien  onl^  attached  to 
the  claim  or  cause  of  action,  so  far  as  the  defendants  are  concerned,  there  is 
no  Hen  to  be  determined  or  enforced." 

The  order  appealed  from  provided  as  follows : 

"Ordered,  that  the  prayer  of  the  said  petitioner  be  granted,  and  that  it  be 
referred  to  Edward  B.  LaFetra,  Esq.,  counsellor  at  law,  of  the  city  of  New 
Tork,  to  hear  and  determine  the  amount  and  extent  of  the  Hen  of  the  said 
Edward  W.  Fox,  as  attorney  for  William  H.  SulllTan  and  James  F.  Sullivan, 
the  above-named  plaintiffs,  as  to  all  the  matters  stated  In  the  petition  here- 
in, and  to  make  such  suitable  provision  as  may  be  necessary  for  the  en- 
forcement of  the  said  lien,  and  directing  the  payment  thereof  by  John  Mc- 
Cann and  Theodore  Kauffeld,  as  executors  and  trustees  of  the  last  will  and 
testament  of  John  Sullivan,  deceased,  from  any  moneys,  the  property  of  the 
mbove-named  plaintiffs,  in  their  hands  now  due,  or  which  may  hereafter  be- 
^mme  due  by  reason  of  any  causes  of  action  existing  In  favor  of  the  above- 
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nanxed  plaintiffs  against  the  said  defendants  trustees  at  tlie  time  of  the  com' 
mencement  of  the  above-entitled  action." 

So  much  of  said  order  as  provides  for  the  bringing  in  of  the  trustees 
as  parties  to  said  reference,  and  as  authorizes  any  provision  to  be 
made  for  the  enforcement  of  the  alleged  lien,  or  directing  the  payment 
thereof  by  said  trustees  is  improper.  We  distinctly  held  that,  as  it 
appeared  that  no  moneys  had  been  paid  or  agreed  to  be  paid  upon  the 
discontinuance  of  the  said  action  without  the  knowledge  or  consent  of 
the  attorney,  that  so  far  as  the  trustees,  the  defendants  in  the  original 
action,  were  concerned  there  was  nothing  to  which  a  lien  could  attach. 
They  are,  therefore,  unnecessary  and  improper  parties  to  this  proceed- 
ing, which  is  allowed  solely  for  the  purpose  of  fixing  the  amount  of 
the  attorney's  compensation  under  his  contract  and  against  his  clients. 
Neither  the  trustees,  individually,  nor  the  estate  in  their  hands,  should 
be  put  to  the  trouble  and  expense  of  litigating  this  controversy.  After 
it  shall  have  been  established  what  amount,  if  any,  is  due  from  the 
plaintiffs  to  the  attorney,  then  he  will  be  in  a  position  to  present  his 
claim  against  the  estate,  and,  if  there  is  any  money  of  the  plaintiffs 
now  or  hereafter  in  the  hands  of  tlie  trustees,  he  may,  by  appropriate 
proceedings,  collect  the  same. 

The  order,  therefore,  should  be  modified  by  striking  out  so  much 
thereof  as  affects  the  trustees,  with  $10  costs  and  disbursements  to 
them,  and,  as  so  modified,  affirmed.     All  concur. 


(51  Misc.  Rep.  lOa.) 

SEABOARD  NAT.  BANK  v.  BANK  OF  AMERICA. 

(Supreme  Court,  Trial  Term,  New  York  County.    Jmie,  1006.) 

1.  Bills  and  Notes— Indorsee  of  Draft— Quabantt  of  Signatures. 

An  indorsee  of  a  draft  indorsed  it  and  presented  it  to  the  drawee  and 
received  payment  thereon.  The  indorsement  of  the  payee  was  a  forgeiy. 
Held,  that  such  indorsee  was  liable,  his  indorsement  being  a  guaranty  of 
the  genuineness  of  the  signatures  of  the  antecedent  indorsers. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7,  C^ent  Dig.  Bills  and  Notes,  § 
660.] 

2.  Same— Draft  on  Fictitious  Payee. 

Where  a  draft  is  drawn  to  the  order  of  an  existing  firm  which  did  not 
know  of  the  issuance  of  the  draft,  it  was  not  drawn  to  the  order  of  a 
fictitious  or  nonexlsting  payee  under  Negotiable  Instruments  Law,  Laws 
1897,  p.  724,  c.  612,  §  28,  snbd.  3,  unless  the  drawer  had  no  actual  knowl- 
edge of  the  existence  of  such  firm  and  his  intent  was  to  make  it  payable 
to  bearer. 

[Ed.  Note. — ^For  cases  In  point,  see  vol  7,  Cent  Dig.  Bills  and  Notes, 
«8.] 

3.  Same— Intent  of  Drawer. 

A  draft  was  drawn  by  a  bank  on  the  unauthorized  request  of  the  book- 
keeper of  one  of  its  customers,  to  the  order  of  a  payee  designated  by  the 
bookkeeper,  In  exchange  for  the  forged  check  of  such  customer.  Held, 
that  an  intent  by  the  drawer  to  make  It  payable  to  bearer  will  not  be 
inferred. 

4.  Same— LiABiLiTT  of  Indorsert-Foroery. 

Where  a  draft  was  drawn  by  a  bank  in  exchange  for  a  forged  check, 
and  the  fact  of  the  forgery  might  have  been  dincorered  by  the  bank  by. 
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the  exercise  of  due  care,  it  will  not  affect  the  liability  of  an  Indorser 
of  the  draft  on  his  warranty  of  good  title  to  the  same. 

Action  by  the  Seaboard  National  Bank  against  the  Bank  of  America, 
to  recover  on  the  latter's  implied  guaranty  of  the  genuineness  of  the 
signatures  of  the  antecedent  indorsers  of  a  draft.  '  Verdict  for  plaintiff. 

Parker  &  Aaron,  for  plaintiff. 
Stem  &  Rushmore,  for  defendant. 

LEVENTRITT,  J.  This  case  is  to  be  disposed  of  on  these  undisput- 
ed facts:  E.  V.  Babcock  &  Co.,  engaged  in  the  lumber  business  in 
the  city  of  Pittsburg,  Pa.,  kept  an  account  in  the  Federal  National 
Bank  there  located.  One  H.  R.  Pennock,  to  the  knowledge  of  the  bank, 
was  the  auditor  and  chief  bookkeeper  of  that  firm,  and  had  access  to 
its  checkbooks  and  its  books  generally,  and,  on  occasions,  he  called  at 
the  bank  with  reference  to  certain  financial  matters  of  the  firm.  On 
September  17,  1904,  Pennock  went  to  the  bank,  and,  claiming  to  repre- 
sent E.  V.  Babcock  &  Co.,  presented  a  check  purporting  to  be  a  check 
of  that  firm  drawn  on  the  Federal  National  Bank  to  the  order  of  "N.  Y. 
Draft"  for  $2,000,  and  requested  a  New  York  draft  in  that  sum,  pay- 
able to  the  order  of  Carroll  Bros.  This  firm,  composed  of  David  N. 
Carroll  and  W.  T.  Carroll,  was  likewise  engaged  in  the  lumber  busi- 
ness in  Pittsburg,  but  the  bank  was  not  aware  of  its  existence,  or  who 
were  its  individual  members.  The  bank  complied  with  Pennock's  re- 
quest, drew  on  the  Seaboard  National  Bank,  the  plaintiff,  a  draft  in  the 
sum  of  $2,000  in  favor  of  "Carroll  Bros.,"  and  handed  it  to  Pennock. 
Thereupon  he  left,  and,  without  the  knowledge  of  the  Federal  National 
Bank  or  of  E-  V.  Babcock  &  Co.  or  of  Carroll  Bros.,  indorsed  "Carroll 
Bros."  on  the  draft  and  deposited  it  to  his  own  credit  in  his  personal 
account  with  the  Mellon  National  Bank  of  Pittsburg.  That  bank  in 
its  turn  indorsed  the  draft  and  forwarded  it  for  collection  to  the  Bank 
of  America,  the  defendant.  On  September  23,  1904,  the  Bank  of 
America  secured  pa)rment  from  the  Seaboard  National  Bank  through 
the  Clearing  House  in  the  usual  course.  The  Bank  of  America  ac- 
counted for  the  proceeds  to  the  Mellon  National  Bank,  while  the  Sea- 
board National  Bank  charged  the  payment  against  the  Federal  National 
Bank  in  the  running  account  between  them.  The  check  for  $2,000 
which  Pennock  delivered  to  the  Federal  National  Bank  was  forged, 
presumably  by  him,  and  it  was  upon  the  discovery  of  such  forgery  by 
E.  V.  Babcock  &  Co.,  at  the  close  of  1904,  that  that  firm  learned  of  the 
transaction  between  Pennock  and  the  Federal  National  Bank  and  of 
the  issue  of  the  draft.  Upon  such  discovery  notice  was  given  to  the 
Federal  National  Bank,  which  had  previously  charged  the  $2,000  check 
against  the  account  of  E.  V.  Babcock  &  Co.,  and  the  bank  then  made 
due  restitution.  By  that  notice  the  Federal  National  Bank  first  ac- 
quired knowledge  of  the  facts  which  led  it  to  suspect  that  the  indorse- 
ment "Carroll  Bros."  was  a  forgery.  That  bank  thereupon  promptly 
communicated  such  facts  to  the  Mellon  National  Bank  and  to  the  parties 
to  this  action.  Shortly  thereafter  there  was  procured  from  the  firm 
of  Carroll  Bros,  an  affidavit  to  the  effect  that  the  indorsement  on  the 
draft  was  a  forgery,  and  that  that  firm  had  never  received  any  benefit 
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Cither  directly  or  indirectly  from  the  funds  collected  on  the  draft.  On 
January  2,  1906,  the  Federal  National  Bank  made  a  tender  of  that  af- 
fidavit and  the  draft  to  the  Mellon  National  Bank  and  demanded  resti- 
tution of  the  $2,000,  which  was  refused.  Prior  to  the  discovery  of  the 
fraud  which  had  been  perpetrated,  Pennock  withdrew  all  moneys  to 
his  credit  in  his  account  with  the  Mellon  National  Bank,  including  the 
amount  of  the  draft,  and  shortly  thereafter  he  died  insolvent.  Upon  the 
refusal  of  the  Mellon  National  Bank,  the  affidavit  and  draft  were  for- 
warded to  the  plaintiff,  which  made  a  like  tender  to,  and  demand  upon, 
the  defendant,  but  it  likewise  refused  to  refund.  The  plaintiff  having 
restored  to  the  Federal  National  Bank  the  amount  of  the  draft  by 
crediting  it  on  the  account  between  them,  brought  this  action.  These 
further  facts  should  be  added:  The  signature  of  each  of  the  three 
partners  of  E.  V.  Babcock  &  Co.  was  at  the  Federal  National  Bank, 
and  the  signature  to  the  check  was  a  forgery  that  could  have  been  de- 
tected upon  inspection.  The  firm  was  at  no  time  indebted  to  Carroll 
Bros.  On  these  facts  the  plaintiff  submits  that  it  is  entitled  to  re- 
covery, claiming  broadly  that  the  defendant  could  acquire  only  the 
title  of  the  Mellon  National  Bank,  which  title  failed  by  reason  of  the 
forged  indorsement  of  the  payee. 

The  defendant  resists  the  claim  principally  on  the  ground  that  the 
draft  was  in  effect  payable  to  bearer ;  that  there  was  no  forgery  in  a 
legal  sense;  and  that,  therefore,  the  Mellon  National  Bank  acquired 
good  title.  Beyond  this  the  defendant  contends  that  irrespective  of 
the  forgery  the  loss  must  fall  on  the  Federal  National  Bank,  because, 
through  its  negligence  in  accepting  the  spurious  check,  it  became  pri- 
marily responsible  for  the  commission  of  the  fraud  so  far  as  it  aflfected 
innocent  third  parties  dealing  with  the  draft  in  good  faith.  These  are 
the  only  questions  that  call  for  extended  exaniination.  To  consider 
them  in  order : 

(1)  What  was  the  nature  of  the  draft?  If  in  law  it  was  equivalent 
to  a  draft  payable  to  bearer,  then  through  Pennock's  indorsement  of 
"Carroll  Bros."  the  payee,  the  Mellon  National  Bank,  and,  through  it, 
the  defendant,  acquired  a  good  title  to  the  draft.  An  instrument  is 
payable  to  bearer  not  only  when  it  is  so  expressed  on  its  face,  but  also 
"when  it  is  payable  to  the  order  of  a  fictitious  or  nonexisting  person, 
and  such  fact  was  known  to  the  person  making  it  so  payable."  Neg. 
Inst.  Law,  Laws  1897,  p.  724,  c.  612,  §  28,  subd.  3.  To  bring  the  draft 
within  the  provisions  of  the  statute  the  defendant  maintains  that  in  so 
far  as  the  Federal  National  Bank  was  concerned  Carroll  Bros.,  unknown 
to  it  as  a  firm  or  as  individuals,  was  nonexisting ;"  and,  in  so  far  as 
Pennock  was  concerned,  Carroll  Bros,  was  "fictitious,"  because  it  was  a 
mere  name  arbitrarily  selected  by  him  to  promote  the  fraudulent 
scheme  which  he  had  concocted,  a  firm  that  was  a  nonentity  in  the  trans- 
action, a  stranger  to  it,  and  neither  interested  in,  nor  entitled  to  any  of 
the  proceeds  of  the  draft.  Thus  the  defendant  deduces  as  a  conclusion 
that  Carroll  Bros,  was  either  "fictitious  or  nonexisting"  to  the  only 
parties  who  participated  in,  or  were  aware  of,  the  issuance  of  the  draft. 
But  the  mere  adoption  of  a  random  name  for  a  payee  would  not,  under 
the  statute,  make  the  instrument  payable  to  bearer,  and  such  result 
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would  follow  only  provided  the  "person  making  it  so  payable"  knew  the 
payee  named  to  be  "fictitious  or  nonexisting.  The  defendant  argues 
that,  in  the  contemplation  of  the  statute,  Pennock,  and  not  the  Federal 
National  Bank,  made  the  draft  payable  to  Carroll  Bros.;  that  in  its 
preparation  the  bank  acted  simply  as  a  scribe,  obedient  to  Pennock's  dic- 
tation and  direction ;  that  his  mind  guided  the  bank's  hand  to  record 
intention.     Let  us  consider  these  propositions. 

It  is  uniformly  recognized  law  that  negotiable  paper,  the  payee  of 
which  does  not  represent  a  real  person,  cannot  be  deemed  payable  to 
bearer  unless  the  paper  was  put  into  circulation  by  the  maker  with 
the  knowledge  that  the  name  of  the  payee  does  not  represent  a  real 
person.  The  fictitiousness  of  the  payee  and  the  knowledge  of  the  maker 
must  concur.  Then  the  maker's  intention  as  disclosed  by  his  adoption 
of  a  fictitious  payee  fixes  the  character  of  the  paper.  Shipman  v. 
Bank  of  the  State  of  N.  Y.,  126  N.  Y.  318,  27  N.  E.  371,  12  L.  R.  A. 
791,  22  Am.  St.  Rep.  821 ;  TurnbuU  v.  Bowyer,  40  N.  Y.  456,  100  Am. 
Dec.  623 ;  Irving  Nat.  Bank  v.  Alley,  79  N.  Y.  636 ;  Vaghano  v.  Bank  of 
England,  L.  R.  22  Q.  B.  D.  103 ;  Armstrong  v.  Pomeroy,  46  Ohio  St. 
512,  22  N.  E.  866,  6  L.  R.  A.  626, 15  Am.  St.  Rep.  655 ;  Gibson  v.  Minet, 
1 H.  Black.  569.  But  can  it  be  said  that  Carroll  Bros,  was  nonexistent 
merely  because  the  Federal  National  Bank  was  ignorant  of  the  existence 
of  that  concern?  Ignorance  of  existence  is  not  the  equivalent  of 
knowledge  of  nonexistence.  Carroll  Bros,  was  a  real  concern,  though 
the  bank  did  not  know  it.  Conceding  that  conclusion,  the  defendant 
argues,  in  eflfect,  that  ignorance  of  the  existence  of  Carroll  Bros,  pre- 
cludes the  possibility  of  any  intention  on  the  part  of  the  bank  that  that 
firm  should  enjoy  the  proceeds  of  the  draft;  that  if  any  intention  so 
utterly  colorless  and  purposeless  could  be  conceived  it  is  of  no  conse- 
quence ;  that  Pennock  was,  in  effect,  the  maker  as  he  was  the  author 
of  the  draft;  that  it  was  his  intention  that  the  name  Carroll  Bros, 
should  represent  a  fictitious  payee,  and  that  that  intention  is  controlling 
and  should  prevail.  That  argument  ignores  the  statute,  which  consti- 
tutes the  intention  of  the  maker  the  test,  and  not  that  of  any  person 
to  whose  dictation  the  maker  submits.  It  also  ignores  the  essential  fact 
that  the  draft  is  the  obligation  of  the  bank,  and  that  to  allow  the  argu- 
ment would  enable  any  person  to  change  the  legal  effect  of  the  act  of 
the  obligor. 

There  are  many  precedents  for  the  conclusion  that  the  drawer  of  a 
negotiable  instrument  is  liable  to  the  drawee  if  payment  be  made  to  a 
person  not  made  as  payee.  Where  the  drawer  of  a  check,  draft,  or  bill 
of  exchange  delivers  it  to  an  impostor,  supposing  him  to  be  the  person 
whose  name  he  has  assumed,  the  drawer  must,  as  against  the  drawee  or 
a  bona  fide  holder  for  value,  bear  the  loss  where  the  impostor  obtains 
payment  of  or  negotiates  the  draft.  The  underlying  reason  is  that  it 
was  the  drawer's  intention  that  the  person  to  whom  the  instrument 
was  delivered  should  be  the  payee,  even  though  through  fraud  and 
imposition  that  intention  was  created.  Though  the  victim  of  decep- 
tion practiced  by  the  person  who  adopted  the  name  of  the  payee,  the 
maker  must  honor  the  paper.  Land  Title  &  Trust  Co.  v.  Northwestern 
National  Bank,  196  Pa.  230,  46  Atl.  420,  60  L.  R,  A.  76;  United 
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States  V.  National  Exchange  Bank  (C.  C.)  45  Fed.  163;  Levy  v.  Bank  of 
America,  24  La.  Ann.  220,  13  Am.  Rep.  124 ;  Electrical  Const.  Co.  v. 
Globe  Sav.  Bank,  64  111.  App.  225.  Under  such  circumstances  the  inten- 
tion of  the  maker  of  the  instrument  controls,  and  casts  upon  him  the  con- 
sequences of  the  imposition.  It  is  because  the  drawee  has  acted  in  ac- 
cordance with  the  drawer's  indicated  intention  that  the  latter  must  make 
reimbursement.  It  is  scarcely  conceivable  that  if,  under  such  conditions, 
the  maker's  intention  is  vital  to  involve  him  in  liability,  that  under  other 
conditions,  where  liability  would  not  follow,  such  intention  is  imma- 
terial, and  must  give  place  to  the  intention  of  a  third  person,  here  the 
impostor. 

Let  us  assume  that  Pennock,  as  a  stranger,  had  called  at  the  Federal 
National  Bank,  had  represented  himself  to  be  a  member  of  the  firm  of 
Carroll  Bros.,  and  as  such  had  requested  the  draft  in  suit,  and  the  bank, 
believing  the  representation  of  Pennock  to  be  true,  had  drawn  the  draft 
in  the  form  in  which  it  appears  and  delivered  it  to  Pennock,  then  Pen- 
nock's  indorsement  of  Carroll  Bros,  would  have  made  the  Federal  Na- 
tional Bank  answerable  because  its  intention  had  been  effectuated.  But 
the  facts  are  otherwise.  Pennock  was  known  to  the  bank ;  he  claimed 
to  represent  his  employers,  E.  V.  Babcock  &  Co.,  and  in  their  behalf 
applied  for  a  draft  in  favor  of  Carroll  Bros,  as  payee.  He  made  no  pre- 
tense whatever  to  be  a  member  of  that  firm,  or  in  anywise  to  be  entitled 
as  payee  to  the  proceeds  of  the  draft.  The  imposition  which  he  prac- 
ticed did  not  relate  to  his  own  identity.  Nothinjg;  transpired  which 
could  have  given  rise  to  an  intention  on  the  part  of  the  bank  that  Pen- 
nock should  become  the  payee.  The  delivery  to  him  of  the  draft  did 
not  import  any  ii\tention  on  the  part  of  the  bank  that  he  should  reap 
the  proceeds.  If.  under  the  assumed  conditions,  the  bank  is  to  be 
mulcted  as  a  result  of  its  intention,  is  it  also  to  be  mulcted  under  the 
actual  conditions  where  a  contrary  intention  existed?  If  so,  the  in- 
tention of  the  maker,  which  the  courts  have  uniformly  accepted  as  the 
controlling  element,  could  be  eliminated,  as  his  liability  would  attach 
whatever  his  intention.  In  my  opinion,  the  intention  of  the  Federal 
National  Bank,  to  the  exclusion  of  any  design  of  Pennock,  is  the  con- 
trolling consideration.  The  bank  intended  to  issue,  as  in  form  it  did, 
a  draft  to  order,  and  not  to  bearer,  and  handed  it  to  Pennock,  not  as 
owner,  but  for  delivery  to  E.  V.  Babcock  &  Co.  or  to  Carroll  Bros.  His 
indorsement  of  Carroll  Bros,  was  a  forgery.  He  had  no  title  to  the 
draft ;  he  could  convey  none.  The  Mellon  National  Bank  cashed  the 
draft  in  reliance  on  his  implied  warranty  of  title;  having  taken  that 
risk,  it  cannot  complain  if  it  must  bear  the  consequences  of  its  mis- 
placed reliance  and  restore  to  the  defendant  the  remitted  proceeds  of  a 
draft  to  which  it  did  not  give  the  defendant  good  title. 

(2)  To  turn  now  to  the  plea  of  negligence.  The  Federal  National 
Bank  was  certainly  negligent  in  accepting  the  forged  check  of  its  de- 
positor E.  V.  Babcock  &  Co.,  whose  signature  it  was  bound  to,  and  ac-. 
cually  did,  know.  The  dissimilarity  between  the  genuine  and  the  spuri- 
ous signatures  could  have  been  detected  on  inspection.  But  does  that 
negligence  defeat  the  right  of  the  Federal  National  Bank  to  reclaim  the 
money  upon  discovery  of  the  forgery  and  the  consequent  mistake  in 
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making  the  payment?  I  think  not.  The  negligence  was  unrelated  to 
the  cashing  of  the  draft  by  the  Mellon  National  Bank.  The  careless 
acceptance  of  the  forged  check  did  not  affect  or  influence  the  conduct 
of  that  bank  in  permitting  Pennock  to  utilize  the  draft  The  negligence 
of  the  Federal  National  bank  was  not  the  proximate  cause  of  the  Mel- 
lon National  Bank's  loss.  That  resulted  from  misplaced  confidence  in 
the  integrity  of  Pennock,  and  mistaken  reliance  on  his  implied  war- 
ranty of  title  to  the  draft.  The  Mellon  National  Bank  was  ignorant 
of,  and  in  no  wise  concerned  in,  the  consideration,  if  any,  received  by 
the  Federal  National  Bank.  The  latted  owed  the  former  no  duty  to 
inspect  or  examine  the  check,  and  where  there  is  no  doubt  there  can  be 
no  breach  of  duty.  Nothing  which  the  Federal  National  Bank  did  or 
omitted  was  calculated  to  mislead  the  Mellon  National  Bank.  There  is 
no  estoppel  because  essential  elements  of  estoppel  are  missing;  There 
was  no  false  representation  or  concealment;  there  was  no  breach  of 
duty ;  nothing  was  said  or  done  by  the  Federal  National  Bank  to  mis- 
lead or  deceive  or  to  prevent  inquiry  as  to  the  validity  of  the  indorse- 
ment of  Carroll  Bros.  No  comfort  can  be  derived  from  the  claim  that 
the  plaintiff's  reimbursement  of  the  Federal  National  Bank  was  vol- 
untary, and  that  it  might  have  resisted  repayment  on  the  ground  of 
negligence.  The  draft  in  controversy  was  issued  by  one  bank  to  an- 
other. Such  a  draft  is  a  check,  and  the  parties  thereto  are  subject  to 
the  same  liabilities  and  possess  the  same  rights  as  though  the  draft  was 
drawn  upon  a  particular  bank  by  an  individual.  Suppose  such  in- 
dividual depositor  should  draw  his  check  on  the  bank  in  favor  of  a 
payee  from  whom  he  had  accepted  counterfeit  money  in  exchange  for 
the  check,  could  the  bank  successfully  defend  a  suit  for  the  unauthor- 
ized payment  of  the  check  on  a  forged  indorsement  because  of  the 
depositor's  negligence  in  accepting  the  counterfeit  money  for  his  check  ? 
The  question  answers  itself. 

In  the  case  at  bar  the  negligence  was  not  only  unrelated  to  the  cash- 
ing of  the  draft,  but  it  may  well  be  said  to  be  unrelated  to  the  issuance 
of  the  draft.  So  long  as  the  bank  acted  in  good  faith  it  had  the  right 
to  issue  the  draft  against  any  check  it  might  see  fit  to  accept.  For  its 
negligence  in  accepting  the  check  it  must  answer  to  the  drawer,  and  has 
so  answered.  But  it  had  the  right  to  rely  on  its  direction  that  the 
draft  would  be  paid  to  order,  and  any  negligence  in  accepting  the  check 
has,  in  law,  nothing  to  do  with  that  direction.  It  follows  that  the 
plaintiff's  motion  for  a  verdict  should  be  granted. 


(51  msc.  Rep.  119.) 

RODGERS  V.  CITY  OF  NEW  YORK. 

(Supreme  CJonrt,  Trial  Term,  New  York  County.    June,  1906.) 

MuNiciPAi.  CoBPOBATioNS— Invalid  Contbact— Refusal  to  Carby  Out. 

A  contractor  sued  the  city  of  New  York  to  recover  for  Its  refusal  to  per- 
mit him  to  fulfill  a  contract  for  street  paving  and  for  certain  repairs  to 
sidewalks,  which  latter  contract  the  city  was  not  authorized  to  enter  into 
for  want  of  proper  proceedings.  Held  that,  where  the  whole  work  was 
everywhere  referred  to  in  the  Instrument  thereby  creating  an  entire  con- 
tract, plaintiff  could  not  recover. 
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Action  by  John  C.  Rodgers,  Jr.,  against  the  city  of  New  York.  Ver- 
dict directed  for  defendant. 

L.  Laflin  Kellogg,  for  plaintiff. 

John  J.  Delany,  Corp.  Counsel  (James  T.  Malone  and  Francis  Mar- 
tin, of  counsel),  for  defendant. 

FITZGERALD,  J.  In  February,  1902,  owners  of  property  on  or 
near  Tremont  avenue  petitioned  the  local  board  of  Morrisania,  borough 
of  the  Bronx,  to  initiate  proceedings  for  paving  Tremont  avenue, 
from  Third  avenue  to  Boston  Road,  with  granite  block  pavement  on  a 
sand  foundation.  On  March  12th  following  the  board  adopted  a  resolu- 
tion providing  for  the  work,  which  resolution  was  approved  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York,  and 
thereafter  the  president  of  the  borough  of  the  Bronx  advertised  for  bids 
or  estimates  for  the  work  called  for,  but  included  in  these  advertise- 
ments additional  work,  to  wit,  estimates  for  "new  curb  stone  and  setting 
the  same,  old  curb  stone  to  be  reset,  etc.,  new  bridge  stone  to  be  laid, 
old  bridge  stone  to  be  rejointed  and  relaid,  old  flagging  to  be  relaid, 
new  flagging  to  be  laid,  dry  rubble  masonry  for  bringing  retaining 
walls  to  proper  grade,  and  thirteen  receiving  basins."  This  proposed 
additonal  work  was  without  lawful  authority,  the  statutory  steps  had 
not  been  taken  in  reference  thereto,  and  the  contract  executed  by  the 
president  of  the  borough  of  the  Bronx  to  the  plaintiff,  who  was  the 
lowest  bidder,  was  illegal.  The  work  authorized  was  what  is  known  as 
"assessment  work,"  the  cost  of  which  was  to  be  assessed  upon  the  prop- 
erty deemed  to  be  benefited  thereby,  and  it  is  clear  that  no  assessment 
could  be  legally  imposed  and  collected  therefor.  Upon  a  readvertise- 
ment  after  proper  proceedings,  a  new  contract  was  awarded  under 
which  the  work  was  performed. 

Plaintiff  insists  that  the  contract  is  a  separable  one,  and  that  so  much 
of  it  as  related  to  the  laying  of  granite  block  pavement  on  a  sand  founda- 
tion was  entirely  legal,  and  claims  damages  for  the  breach.  The  con- 
tract was  entire.  All  its  material  provisions  are  common  and  interde- 
pendent. 7  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  95.  It  is. everywhere 
referred  to  in  the  instrument  as  the  "whole  work  to  be  performed." 
Moore  v.  Mayor,  73  N.  Y.  238,  29  Am.  Rep.  134,  was  an  executed  con- 
tract, and  the  decision  there  rests  upon  certain  equitable  principles  ap- 
plicable to  the  circumstances  of  that  particular  case.  In  Donovan  v. 
Mayor,  33  N.  Y.,  the  court  said  (page  293)  : 

"The  parties  aggrieved  have  no  remedy  against  the  corporation.  They  were 
employed  in  contravention  of  the  policy  and  terms  of  the  statute,  and  they 
cannot  invoke  the  aid  of  the  courts  to  enforce  an  unlawful  agreement.  They 
could  not  contract  with  the  city,  except  through  Its  authorized  agents,  and 
they  are  chargeable  in  law  with  notice  of  the  limitation  of  official  antborl^  Im- 
posed by  general  laws." 

In  Jardine  v.  Mayor,  11  Daly,  116,  the  following  was  declared  to  be 
the  rule: 

"It  does  not  appear  equitable  that  the  city  should  be  mulcted  in  damages 
for  the  failure  to  allow  a  contractor  to  enter  upon  and  fulfill  a  contract  for 
an  Improvement  which  the  adjacent  property  should  pay  for,  and  for  which 
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they  could  not  collect  an  assessment  because  of  defects  In  proceedings  pre- 
liminary to  the  awarding  of  the  contract" 

Verdict  directed  for  the  defendant 
Verdict  for  defendant. 


APPELBAUM  V.  STAR  FIRE  INS.  CO.  OF  LOUISVILLE,  KY. 
(Supreme  Ck>urt  Appellate  Division,  First  Department    October  19,  1906.) 

1.  INSUKANCK— FOBEIG-N  COBPOBATIONS— SERVICE  OV  PBOCESS. 

Laws  1892,  p.  1945,  a  690,  §  30,  prohibits  any  foreign  insurance  company 
from  transacting  business  in  the  state  until  it  shall  have  appointed  the 
superintendent  of  insurance  its  attorney,  upon  whom  process  may  be 
^served.  Held,  that  where,  in  an  action  against  a  foreign  insurance  com- 
pany, the  superintendent  of  insurance  admitted  on  l>ehalf  of  defendant  due 
service  of  process ,  defendant  could  not  attack  the  service  on  the  ground 
that  it  was  not  personally  made  on  the  superintendent 

2.  Judgment— Default— Vacation. 

Where,  in  an  action  against  a  foreign  insurance  company,  the  com- 
missioner of  insurance  sent  the  summons  and  complaint  to  defendant 
at  its  home  office,  but  the  papers  were  mislaid,  whereby  defendant  failed 
to  enter  its  appearance  in  time,  it  was  proper  for  the  court  to  open  de- 
fendant's default 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Philip  Appelbaum  against  the  Star  Fire  Insurance  Com- 
pany of  Louisville,  Ky.  From  an  order  opening  defendant's  default, 
and  allowing  it  to  come  in  and  defend  the  action,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

James  A.  Douglas,  for  appellant 
S.  J.  Rosenblum,  for  respondent 

INGRAHAM,  J.  This  action  was  commenced  against  a  foreign  in- 
surance company  to  recover  for  a  loss  covered  by  a  policy  of  insurance. 
Process  was  served  upon  the  superintendent  of  insurance  at  Albany  on 
the  1st  day  of  June,  1906,  and  service  of  process  was  duly  admitted  by 
him  under  section  30  of  the  insurance  law  (chapter  690,  p.  1945,  of  the 
Laws  of  1892) .  It  appears  that  the  commissioner  of  insurance  sent  the 
summons  and  complaint  served  on  him  to  the  defendant  at  its  home 
office  which  was  duly  received,  but  mislaid ;  and,  in  consequence  of  that 
mistake  appearance  was  not  entered  in  time.  The  defendant  claims 
that  the  service  was  irregular  because  it  was  not  made  personally  upon 
the  superintendent  of  insurance,  but  the  superintendent  admitted,  on 
behalf  of  the  defendant,  due  service  of  the  summons  and  complaint, 
and  we  think  there  can  be  no  question  but  that  the  service  was 
regular.  The  motion  to  set  aside  the  judgment  on  account  of  ir- 
regular service  should  not  have  been  granted.  The  relief  asked 
for  by  the  defendant  was  also  to  open  his  default  and  allow  him 
to  come  in  and  defend,  and,  as  the  court  imposed  terms  as  a  con- 
dition for  allowing  the  defendant  to  answer,  it  is  quite  apparent  that  the 
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motion  that  was  granted  was  to  open  the  default,  and  not  to  set  aside 
the  judgment,  upon  the  ground  that  the  service  of  process  was  irregular^ 
We  think  it  was  quite  proper  for  the  court  to  open  the  default  under  the 
circumstances.  There  was  no  question  as  to  the  solvency  of  the  defend- 
ant, and  that  the  terms  imposed  by  the  court  were  sufficiently  onerous. 
It  follows  that  the  order  appealed  from  opening  the  default,  and  al- 
lowing the  defendant  to  come  and  defend  the  action,  should  be  affirmed^ 
with  $10  costs  and  disbursements.    All  concur. 


(01  Misa  Rep.  114.) 

AMERICAN  ICE  CO.  ▼.  CITY  OF  NEW  YORK, 

(Supreme  Court,  Special  Term,  New  York  Ck>unt7.    Jnne^  1906.) 

1*  Eminent  Doicain— Remedies  or  Owneb— Tbespass^-Injitrotion. 

An  owner  of  piers  projecting  from  the  west  end  of  Forty-Third  street 
sued  to  recover  the  value  of  Its  rights  to  a  pier  taken  hy  the  citx 
and  to  restrain  the  city  from  the  completion  of  Improvements  for  whlcb 
the  pier  was  taken  until  the  damages  were  paid.  Plaintlfr  owned  an  old 
pier,  with  the  land  on  which  it  stood,  and  a  four-foot  strip  of  land  be- 
tween the  south  line  of  Forty-Third  street  and  the  south  side  of  such 
pier,  and  a  right  of  way  over  the  water  south  of  such  line,  and  also  had 
a  lease  of  land  under  water  on  which  a  new  pier  stood.  Such  lease  wa^ 
subject  to  covenant?  to  keep  certain  streets  In  repair,  and  to  the  right  of 
the  city  to  convert  the  new  pier  into  a  public  street,  and  to  a  right  of 
wharfage  to  the  city,  and  the  right  of  a  third  party  to  wharfage  from 
a  bulkhead,  which  would  cut  off  access  by  water  to  the  south  side  of 
plaintiiTs  pier.  The  city  had  brought  condemnation  proceedings  to  ac- 
quire plalntlff*s  rights.  Held,  that  the  city  was  not  chargeable  with  tres- 
pass, authorizing  an  injunction  against  It 

[Ed.  Note. — For  cases  In  point,  see  vol.  18»  Cent  Dig.  Eminent  Domain^ 
§S  769-773.1 

2.   IKJUNOTION— REFUSAIr-RETAINING    JUBISDIOTION— OtHEB    REOEF. 

Where  an  owner  of  a  pier  sues  to  enjoin  the  city,  which  had  com- 
menced  proceedings  to  condemn  the  same,  for  an  alleged  trespass  to  the- 
property,  and  the  injunction  was  denied,  the  court  will  not  retain  juris- 
diction to  award  damages,  but  will  leave  the  owner  to  establish  the  same 
in  the  condemnation  proceedings. 

[Ed.  Note. — For  cases  in  point  see  vol.  27,  Cent  Dig.  Injunction,  S( 
414,  415 ;  vol.  18,  C!ent  Dig.  Eminent  Domain,  §§  816,  817.] 

Action  by  the  American  Ice  Company  against  the  city  of  New  York- 
Complaint  dismissed. 

Stickney,  Maclay  &  McBumey,  for  plaintiff. 
John  J.  Delaney,  Corp.  Counsel,  for  defendant 

^  LEVENTRITT,  J.  Under  a  claim  of  title  to  the  pier  at  the  foot 
of  West  Forty-Third  street  and  the  lands  occupied  by  it,  the  Knicker- 
bocker Ice  Company,  the  plaintiff's  predecessor  in  title,  in  1891  brought 
an  action  to  restrain  the  defendant  and  others  from  continuing  certain 
harbor  improvements  projected  by  the  defendant  under  legislative 
authority.  That  action  failed  for  the  reason  that  the  city  had  never 
conveyed  the  fee  to  the  land  under  the  pier.  Knickerbocker  Ice  Co. 
V.  Forty-Second  St.  R.  R.  Co.,  86  App.  Div.  630,  83  N.  Y.  Supp. 
469,  affirmed  176  N.  Y.  408,  68  N.  E.  864.    The  Court  of  App4ls 
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expressed  the  opinion,  however,  that  the  Knickerbocker  Ice  Company 
-was  possessed  of  a  certain  incorporeal  hereditament  attached  to  the 
fee  of  the  property  on  which  the  pier  stood ;  that  is,  the  right  to  main- 
tain a  pier  and  to  collect  wharfage,  even  though  it  did  not  own  the  fee. 
After  adding  that  this  right  constituted  property,  and  could  be  taken 
only  upon  proper  compensation,  the  coiirt  said : 

'^Haying  arrived  at  this  conclusion,  it  is  neither  necessary  nor  pertinent  to 
suggest  what  other  proceedings  may,  or  should,  be  instituted  by  iJie  plaintiff, 
for  such  proceedings  may  be  affected  or  controlled  by  some  of  the  events 
which  have  transpired  since  1873,  but  which  iiave  no  legitimate  bearing  upon 
the  case  now  before  us." 

Thereupon  the  plaintiff,  having  succeeded  to  the  title  of  the  Knicker- 
bocker Ice  Company,  brought  this  action  in  equity  to  recover  the  full 
value  of  its  rights  to  the  pier,  and  the  amount  of  damages  sustained 
through  the  alleged  past  unlawful  acts  of  the  defendant,  and  to  restrain 
the  continuance  and  completion  of  the  improvements  referred  to,  until 
the  plaintiff  is  paid  such  value  and  damages.  The  facts  underlying  the 
former  action  (Knickerbocker  Ice  Co.  v.  Forty-Second  St.  R.  R. 
Co.,  supra)  are  equally  pertinent  here;  but,  in  view  of  the  compre- 
liensive  manner  in  which  they  have  been  detailed  in  the  various  opinions 
rendered,  it  is  unnecessary  to  repeat  them.  It  is  only  necessary  to 
mention  certain  events  which  have  transpired  since  that  action  was 
brought. 

In  1894  the  defendant  instituted  condemnation  proceedings,  under 
chapter  410  of  the  Laws  of  1882  and  acts  amendatory  thereof,  to  ac- 
<}uire  lands  under  water  and  wharf  property  on  the  North  river  between 
Forty-Second  and  Forty-Third  streets,  together  with  all  wharfage 
rights,  incorporeal  hereditaments,  and  easements  appurtenant  thereto. 
The  plaintiff  appeared  in  that  proceeding  and  filed  a  claim  for  damage 
to  its  wharfage  rights  and  easements  along  the  southerly  side  of  the 
pier.  The  commissioners  of  estimate  and  assessment  reported  against 
the  claim ;  but,  upon  appeal  from  an  order  confirming  their  report,  the 
order  was  reversed  and  a  rehearing  directed.  Matter  of  West  Forty- 
Second  and  Forty-Third  Streets  (In  re  Water  Front  of  City  of  New 
York;  April,  1906)  98  N.  Y.  Supp.  1063.  The  ground  of  the  reversal 
and  of  the  direction  for  a  rehearing  was  that : 

"The  commissioners  proceeded  upon  a  wrong  theory  injgnorlng  [plaintliTs] 
Tin^btB,  and  in  not  passing  upon  the  question  whether  or  not  any  rights  ez- 
Isted.*' 

In  1900  the  defendant,  after  unsuccessful  negotiations  to  purchase 
the  pier,  instituted  condemnation  proceedings,  under  chapter  378  of  the 
Laws  of  1897,  to  acquire  it  and  all  wharfage  rights,  terms,  easements, 
emoluments,  privileges,  and  hereditaments  appurtenant  thereto.  The 
plaintiff  appeared  again,  and  again  filed  a  claim.  That  proceeding,  which 
has  been  characterized  by  adjournments  to  which  both  parties  sub- 
mitted, IS  pending.  The  projected  improvements  have  been  substantially 
completed,  so  that  there  is  nothing  upon  which  an  injunction  could 
operate.  Both  the  earlier  and  the  later  condemnation  proceedings  were 
duly  instituted.  The  defendant  has  a  legal  right  to  maintain  them,  and 
the  courts  cannot  interfere  with  the  exercise  of  that  right.  The  statutes 
tinder  which  they  were  instituted  authorize  an  agreement  for  the  pur- 
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chase  from  the  owners  of  any  wharfage  property,  rights,  terms,  ease- 
ments, or  privileges,  and  provide  that,  if  a  purchase  price  cannot  be 
agreed  upon,  legal  proceedings  be  taken  to  acquire  such  property  or 
rights.  These  proceedings  cannot  be  enjoined.  Even  if  the  power  to 
enjoin  existed,  it  will  scarcely  be  argued  that  it  should  be  exercised  to 
forbid  a  rehearing  which  the  Appellate  Division  has  ordered.  Matter 
of  West  Forty-Second  and  Forty-Third  Streets,  supra. 

The  plaintiff  contends  that,  if  no  other  reason  existed,  it  is  entitled 
to  equitable  relief  because  of  the  continuous  and  continuing  trespass 
upon  its  property  rights.  Whatever  rights  the  plaintiff  has  were  de- 
rived through  grants  from  the  defendant  to  one  Lindsley  in  1850  and 
1862.  These  grants  were  construed  in  Knickerbocker  Ice  Co.  v. 
Forty-Second  St.  R.  R.  Co.,  48  N.  Y.  Super.  Ct.  489,  as  follows: 

"The  plaintiff  owns  the  old  pier,  and  whatever  fee  the  city  had  to  the 
land  upon  which  it  stands  and  to  the  strip  of  four  feet  between  the  southerly 
side  of  said  pier  and  the  southerly  lien  of  Forty-Third  street,  as  laid  out  on 
the  map,  with  a  rlp^ht  of  way  over  the  water  to  the  south  of  the  last-mentioned 
line  for  a  reasonable  distance,  and  It  also  has  a  lease  of  the  land  under  water 
on  which  the  new  pier  stands.  These  rights  are  subject,  however  (1)  to 
Lindsley's  covenants  in  the  deeds  of  1850  to  build,  uphold,  and  keep  in  good 
repair  the  south  half  of  Forty-Third  street  and  the  whole  of  Twelfth  and 
Thirteenth  avenues  (so  far  as  described  In  the  deed)  as  public  streets  or 
avenues  and  highways  forever  hereafter ;  (2)  to  the  city's  right  to  convert  the 
new  pier  into  a  public  street;  (3)  to  the  city's  right  of  wharfage  accruing 
from  the  westerly  end  of  the  southerly  half  of  Forty-Third  street;  and  (4) 
to  the  right  of  the  defendant,  the  Forty-Second  Street  &  Grand  Street  Ferry 
Railroad  Company,  as  grantees  of  Lindsley,  to  all  wharfage  accruing  from 
the  bulkhead  extending,  when  constructed  pursuant  to  requirement  by  the  city, 
along  the  exterior  line  of  the  block  from  the  southerly^  line  of  Forty-Third 
street  to  the  northerly  line  of  Forty-Second  street,  and  necessarily  cutting  off 
all  access  by  water  to  the  southerly  side  of  plaintiff's  pier.  Of  course,  the 
filling  in  of  Twelfth  and  Thirteenth  avenues  under  the  direction  of  the  city 
Implies  the  right  to  fill  in  the  Intermediate  space." 

Commenting  upon  this  construction  the  Appellate  Division  in  the 
later  case  between  the  same  parties  (supra)  said: 

"We  are  of  opinion  that  the  learned  Judge  correctly  defined  the  respective 
rights  of  these  parties,  so  far  as  he  assumed  to  determine  the  same.  It  is 
clear  from  this  view  that  the  covenants  in  the  deed  of  1850,  requiring  the 
streets  appearing*  upon  the  map  to  be  kept  and  maintained  as  public  streets 
for  the  use  of  the  public,  survived  the  deed  of  1852,  and  remained  covenants 
running  with  the  land  thereafter.  It  further  appears  that  such  grant  was 
made  subject  to  the  direction  of  the  city  to  keep  and  maintain  the  pier,  and 
the  city  reserved  the  right  to  compel  the  performance  of  such  condition. 
It  also,  by  virtue  of  the  covenants  contained  in  the  deeds  of  1850,  had  the 
reserved  right  to  compel  the  building  of  snfiflcient  bulkheads  and  wharves 
which  fell  within  the  line  of  the  grants.  •  •  ♦  The  plaintiff  entered  Into 
possession,  by  itself  and  Its  predecessors  in  title,  under  qualified  grants  and 
subject  to  express  covenants.  It  holds  thereunder,  and  its  rights  and  title  are 
to  be  measured  thereby.  Having  entered  under  such  qualified  right,  it  la 
estopped  from  now  asserting  any  other  claim" — 

Citing  Duryee  v.  Mayor,  96  N.  Y.  477 ;  St.  Vincent  Orphan  Asylum 
V.  City  of  Troy,  76  N.  Y.  108,  32  Am.  Rep.  286. 

The  defendant  could  take  the  pier  at  any  time  for  street  purposes. 
That  right  was  reserved  to  it,  as  the  courts  have  repeatedly  declared. 
In  pursuing  the  method  prescribed  by  law,  it  cannot  be  charged  with 
trespass. 
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This  brings  us  to  the  question  whether  the  plaintiff  is  entitled  in 
this  action  to  recover  damages.  The  plaintiff  correctly  states  the  rule 
that,  the  jurisdiction  of  equity  having  once  attached,  the  court  may 
retain  the  cause  for  the  purpose  of  awarding  full  and  final  relief  in  the 
premises.  The  plaintiff  errs,  however,  in  applying  that  rule  to  this  case. 
Equity  has  never  attached.  The  only  equitable  feature  was  the  claim 
to  injunctive  relief.  1  he  right  to  that  relief  never  existed.  An  action 
at  law  cannot  be  converted  into  one  in  equity  merely  by  associating 
with  a  claim  for  damages  a  prayer  for  equitable  relief  which  under  no 
circumstances  could  be  awarded.  The  substance  of  this  action  rests  in 
the  demand  for  damages.  Those  damages,  whatever  they  may  be,  are 
recoverable  in  the  pending  condemnation  proceedings.  These  views, 
which  are  in  consonance  with  the  clear  intimation  of  the  Court  of  Ap- 
peals in  Knickerbocker  Ice  Co.  v.  Forty-Second  St.  R.  R.  Co.,  176  N. 
Y.  408,  68  N.  E.  864,  lead  to  a  dismissal  of  the  complaint 

Complaint  dismissed. 


(51  Misc.  Rep.  93.) 

SHEPARD   V.   CAMPBELL. 

(Onondaga  County  Court    June,  1906.) 

Costs— On  Appeal. 

Defendant  appealed  from  a  judgment  of  the  justice  and  the  County 
Court  vacated  an  attachment  Issued  in  the  stctlon  and  affirmed  the  judg- 
ment. On  appeal  by  plaintiff,  the  Appellate  Division  affirmed  the  judg- 
ment with  costs.  Held,  that  defendant  was  entitled  to  the  usual  costs 
on  appeal  from  the  judgment. 

(Ed.  Note.— For  eases  in  point,  see  vol.  13,  Cent  Dig.  Costs,  §S  884-891.] 

Action  by  Norman  O.  Shepard  against  Arthur  A.  Campbell.  Judg- 
ment for  plaintiff.    Application  by  plaintiff  to  review  taxation  of  costs. 

M.  F.  Dillon,  for  appellant 

Shanahan,  Costello  &  Walters  (Henry  Walters,  of  counsel),  for* 
respondent. 

ROSS,  J.  The  plaintiff  recovered  a  judgment  before  a  j'ustice  of 
the  peace  for  $36.99  damages  and  $7.33  costs.  The  defendant  appealed 
from  that  judgment  to  the  County  Court.  The  notice  of  appeal  was 
in  the  usual  form  and  contained  the  following: 

"Please  take  notice  that  the  defendant,  Arthur  A.  Campbell,  t  •  •  ap- 
peals to  the  County  Court  •  •  •  from  the  judgment  entered  In  the  above- 
entitled  action  *  *  •  and  from  each  and  every  part  of  said  judgment 
so  as  aforesaid  entered.'' 

The  County  Court  rendered  the  following  judgment,  omitting  the 
recitals : 

"It  is  ordered,  adjudged  and  decreed  that  the  warrant  of  attachment  on 
said  action  issued  by  the  justice  of  the  peace  aforesaid  be,  and  the  same 
hereby  is,  in  all  things  vacated;    further 

"Ordered,  adjudged  and  decreed  that  the  appellant  recover  from  the  re- 
spondent the  sum  of  $10  costs  allowed  in  the  County  Court,  and  the  sum 
of  $10.83  as  disbursements  to  be  taxed,  and  that  an  execution  issue  there- 
for;  further 

"Ordered,  adjudged  and  decreed  that  the  judgment  of  the  said  Justice,  as 
modified,  be,  and  the  same  hereby  is,  affirmed.'' 
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From  that  judgment  the  plaintiff  appealed  to  the  Appellate  Division 
of  the  Fourth  Department.  The  notice  of  appeal  contained  the  fol- 
lowing, omitting  the  title : 

"You  wlU  please  take  notice  that  the  plaintiff  and  respondent  appeals 
to  the  Appellate  Division  of  the  Supreme  Court  of  the  state  of  New  York 
In  and  for  the  Fourth  judicial  department  from  the  judgment  and  order 
granted  herein  on  the  6th  day  of  January,  1903,  and  entered  ♦  •  •  modi- 
fying a  judgment  herein,  and  as  modified  affirming  the  same,  and  from  each 
and  every  part  of  the  said  Judgment  and  order.  Yours,  etc,  M.  F.  Dillon, 
attorney  for  respondent." 

The  Appellate  Division  rendered  the  following  judgment,  omitting 
the  title,  etc.: 

"The  above-named  Norman  O.  Shepard,  plaintiff  in  this  action,  having  ap- 
pealed to  the  Appellate  Division  of  the  Supreme  Ck>urt,  Fourth  Departmait 
from  a  judgment  of  the  Onondaga  County  Ck)urt,  entered  ♦  •  ♦  said 
appeal  having  been  argued  by  ♦  ♦  •  and  due  deliberation  having  been 
had  thereon,  it  is  hereby  ordered  that  the  judgment  so  appealed  from  be 
and  hereby  is  affirmed  with  costs." 

The  clerk  taxed  the  defendant  respondent's  costs  of  appeal,  allowing 
to  the  successful  respondent  the  usual  costs  allowed  upon  an  appeal 
from  a  judgment 

The  appellant  contends  that  only  motion  costs  should  be  taxed ;  that 
the  only  part  of  the  judgment  of  the  County  Court  objected  to  was  the 
provision  vacating  the  attachment  granted  by  the  justice  of  the  peace; 
that  no  claim  was  made  upon  the  appeal  to  the  County  Court,  that  the 
plaintiff  was  not  entitled  to  a  judgment  for  the  amount  rendered  by  the 
justice  of  the  peace.  The  plaintiff  appealed  from  the  entire  judgment 
of  the  County  Court  and  the  Appellate  Division  affirmed  the  same, 
and  I  see  no  reason  why  the  defendant  is  not  entitled  to  costs  allowed 
upon  an  affirmance  of  a  judgment.  Even  if  the  plaintiff  had  limited 
his  appeal  to  the  provision  referred  to,  vacating  the  attachment,  the 
result  would  be  the  same,  the  Appellate  Division  having  affirmed  the 
judgment  in  its  entirety.  The  practice  which  compels  an  appeal  from 
a  judgment  rendered  by  a  justice  of  the  peace  to  correct  an  inter- 
mediate order  made  by  him  is  full  of  inconsistencies  and  difficulties. 
Such  practice,  however,  is  sanctioned  by  the  Appellate  Division  of 
this  department  in  its  affirmance  of  the  judgment  of  the  County 
Court  in  this  case.  Whether  the  appellant  could  have  made  a  motion 
to  strike  out  the  clause  in  question  from  the  judgment,  and  from  an 
order  denying  such  application  taken  an  appeal,  is  not  here.  He  did 
not.  He  appealed  from  the  entire  judgment,  and  the  appeal  has  gone 
against  him. 

Costs  of  appeal  from  the  judgment  should  be  allowed  to  the  respond- 
ent, and  an  order  may  be  entered  accordingly. 
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In  re  FITZGERALD  et  aL 
(Supreme  Gonrt,  Special  Term,  Kings  County.    October  24,  1906.) 

1.  Elections— NoMiNATTONS  bt  Elegtobb— Sionatores—Addbbss. 

Where,  on  a  certificate  of  nomination,  the  requisite  number  of  electors 
have  added  their  place  of  residence  to  their  signatures,  it  is  no  objection 
to  the  certificate  that  to  many  of  the  signatures  nothing  is  added  beyond 
the  street  and  number. 

2.  Same— Sepabate  Sheets. 

Under  the  direct  provisions  of  Election  Law,  Laws  1896,  p.  926,  c.  909, 
§  57,  it  is  no  objection  to  a  certificate  of  nomination  that  the  signatures 
are  not  contained  on  one  paper. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18,  Gent  Dig.  Elections,  S  126.] 

8.  Sams— Designation  of  Offioes. 

Under  Election  Law,  Laws  1896,  p.  926,  c.  909,  §  57,  providing  that  the 
certificate  shall  contain  "the  title  of  the  offices  to  be  filled,  the  name  and 
residence  of  each  candidate  nominated,"  it  is  no  objection  to  a  certifi- 
cate of  nomination  that  it  names  more  than  one  candidate. 
4.  Same— Emblems. 

Where  an  organized  league  selects  an  emblem,  and  files  numerous  certif- 
icates of  nomination  for  various  offices  with  such  emblem,  the  nominee 
of  such  league  is  entitled  to  the  use  of  the  emblem  as  against  a  regular 
party  candidate,  though  such  other  candidate  precedes  him  in  having  on 
file  a  certificate  with  such  emblem  containing  the  requisite  numb^  of 
signatures. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18,  Cent.  Dig.  Elections,  §  142.] 

Appeal  from  decision  of  Board  of  Elections  of  City  of  New  York. 

Objections  by  John  J.  Fitzgerald  and  John  T.  Moran  to  certificates 
of  nomination  filed,  respectively,  by  said  Moran  and  Fitzgerald.  From 
the  determination  of  the  board  of  elections,  Fitzgerald  appeals.  Af- 
firmed. 

Michael  F.  McGoldrich,  for  appellant. 
Robert  Stewart,  for  respondent. 

KELLY,  J.  In  the  brief  time  within  which  the  court  must  examine 
and  decide  the  questions  involved  in  this  appeal  I  can  only  state  my 
conclusions  and  the  reasons  therefor  in  the  most  general  way. 

As  to  Mr.  Fitzgerald's  objections  to  the  certificates  filed  by  Mr. 
Moran,  the  board  of  elections  has  overruled  said  objections.  They 
are  as  follows: 

(1)  That  the  place  of  residence  of  the  electors  signing  the  certificate 
is  not  stated.  There  are  many  signatures  to  which  nothing  beyond 
the  street  and  number  is  added.  No  city,  town,  or  village  is  men- 
tioned. But  as  to  many  others  the  word  "Brooklyn"  is  added,  or 
ditto  marks  indicating  Brooklyn,  and  affidavit  is  made  that  some  1,200 
signatures  contain  the  address.  I  find  the  fact  to  be  that  the  requisite 
number  of  electors  have  added  their  place  of  residence  to  their  sig- 
natures. 

(2)  Objection  is  made  that  the  signatures  of  1,000  electors  in  the 
district  are  not  contained  upon  one  paper ;  that  to  read  1,000  signatures 
we  must  refer  to  a  number  of  separate  sheets ;  and  it  is  objected  that 

100  N.Y.S.— 48 
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Other  persons  are  nominated  and  for  other  offices  besides  that  of 
Congressman  upon  the  sheets  of  paper.  Section  57  of  the  election 
law  (Laws  1896,  p.  926,  c.  909)  expressly  provides  that: 

"The  signatures  to  the  certificate  of  nomination  need  not  all  be  appended 
to  one  paper." 

It  also  provides: 

"The  certificate  shall  also  contain  the  title  of  the  offices  to  be  filled,  the 
name  and  residence  of  each  candidate  nominated." 

There  is  no  prohibition  against  naming  more  than  one  candidate 
upon  a  certificate;  indeed,  the  language  of  the  section  indicates  that 
certificates  may  name  more  than  one  office  and  candidate. 

These  are  the  objections  of  Mr.  Fitzgerald,  which  have  been  over- 
ruled. 

Moran  has  filed  objections  to  a  certificate  of  independent  nomination 
filed  by  Fitzgerald,  who  designates  the  balance  scales  as  his  emblem. 
Moran  says  his  certificate  designating  this  emblem  was  first  filed,  and 
that  by  priority  of  time  he  is  entitled  to  the  emblem.  He  says  the 
emblem  represents  the  "Independence  League,"  and  he  and  not  Fitz- 
gerald is  the  candidate  of  the  league,  and  therefore  entitled  to  the 
emblem.    The  board  of  elections  has  sustained  Mr.  Moran's  objections. 

On  the  question  as  to  which  candidate  first  filed  the  necessary  cer- 
tificate of  1,000  electors  nominating  him  for  Congress,  it  might  be 
difficult  to  say  which  of  the  two  first  had  on  file  1,000  legal  signatures. 
But  there  is  no  doubt  that  the  Independence  League  organization  in 
Kings  county  had,  prior  to  the  filing  of  Mr.  Fitzgerald's  certificate, 
selected  the  balance  scales  as  an  emblem;  that  numerous  valid  cer- 
tificates of  nomination  for  other  offices  had  then  been  filed  by  the  league, 
selecting  the  emblem  described.  It  was  the  emblem  of  the  league  dis- 
tinctively. Mr.  Ihmsen  and  Mr.  Powell,  described  as  the  official  rep- 
resentatives of  the  league,  make  affidavit  that  Mr.  Moran  is  the 
candidate  of  the  league.  It  is  also  conceded  that  Mr.  Fitzgerald  is 
the  regular  candidate  of  the  Democratic  party.  On  all  the  facts,  I 
think  Mr.  Moran  has  the  prior  right  to  use  the  emblem  of  the  scales. 

The  action  of  the  board  is  affirmed. 


In  re  FARRELL. 
(Supreme  Court,  Special  Term,  Kings  County.    October  24,  1906.) 

1.  Elections— Nominations  by  EJleotors— Sign atctees— Place  of  Residence. 

Tlie  signers  of  an  election  certificate  made  oath  that  they  were  "duly 
qualified  electors  of  the  district  for  which  the  nominations  •  •  •  are 
made."  The  candidates  were  named  as  candidates  in  specified  districts: 
Held,  that  the  failure  of  the  signers  to  add  the  name  of  the  city  to  their 
address,  after  specifying  the  street  and  number,  did  not  invalidate  the 
signatures. 

2.  Same— Residence  Within  District. 

A  certificate  of  nomination  named  candidates  for  several  offices.  The 
districts  to  elect  such  officers  were  not  coterminous,  but  1,000  residents  of 
both  districts  signed  the  certificates.    Held,  that  the  certificates  were  not 
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rendered  invalid  by  the  facts  that  not  all  the  signers  conld  support  both  the 
candidates  named. 

[Ed.  Note.— For  cases  In  point,  see  vol.  18,  Cent  Dig.  Elections,  §  121.] 

Appeal  from  Decision  of  Board  of  Elections  of  City  of  New  York. 

Objections  by  Edward  A.  Farrell  to  certificates  of  nomination  filed 
by  Robert  Baker  and  another.  From  a  decision  of  the  board  of  elec- 
tions of  the  city  of  New  York,  objector  appeals.    Affirmed. 

Hugo  Hirsch,  for  appellant. 
Robert  Stewart,  for  respondents. 

KELLY,  J.  The  board  of  elections  of  the  city  of  New  York  over- 
ruled objection  to  certificates  of  independent  nominations  filed  by 
Robert  Baker,  a  candidate  for  Congress  in  the  Sixth  district,  and  by 
Charles  J.  Hackett,  in  the  Sixth  senate  district  of  the  state  of  New 
York.  The  objections  are:  (1)  That  the  electors  signing  the  cer- 
tificate did  not  add  to  their  signatures  their  residence,  as  required  by 
the  election  law.  (2)  That  the  certificate  filed  names  several  candi- 
dates, *Baker  for  Congress,  Hackett  for  senator,  and  other  candidates 
for  the  assembly,  and  that  the  districts  are  not  coterminous.  That  the 
certificate  is,  therefore,  illegal  for  the  reason,  among  others,  that  the 
persons  signing  the  same  cannot  truthfully  make  the  required  affidavit 
that  they  intend  to  support  the  candidates  named,  because  in  some 
instances  the  elector  may  not  reside  in  the  district  of  one  of  the  candi- 
dates named  upon  the  certificate.  (3)  That  the  certificate  consists 
of  several  sheets,  naming  several  candidates,  and  is  not  the  certificate 
required  by  the  law. 

1.  As  to  the  first  objection:  'It  is  conceded  that  there  are  792  sig- 
natures out  of  a  total  of  1,900  to  which  are  added  the  street  address, 
by  number,  of  the  elector,  with  the  word  "Brooklyn,"  or  "ditto," 
marked  under  the  word  "Brooklyn."  As  to  the  remaining  signatures, 
the  street  and  house  number  is  given,  but  no  city  or  borough  is  named. 
I  think,  however,  that  as  to  these  additional  certificates  there  is  a  suffi- 
cient statement  of  the  fact  that  the  street  named  is  in  the  borough  of 
Brooklyn,  in  Kings  county.  Among  the  candidates  named  in  the 
certificate  are  assemblymen  named  as  candidates  in  specified  assembly 
districts  in  Kings  county,  and  Hackett  is  named  for  "senator  of  the 
state  of  New  York  for  the  Eighth  district."  Having  in  mind  the 
principle  for  interpretation  of  the  election  law,  which  has  in  mind  at 
all  times  the  right  of  the  elector  to  vote  for  his  candidate  duly  named, 
and  the  reluctance  with  which  any  objection  destroying  this  right  is 
sustained,  and  as,  in  this  case,  the  sustaining  of  the  objections  urged 
will  deprive  the  1,000  electors  who  have  signed  the  certificate  of  the 
opportunity  to  vote  for  the  candidate  for  the  offices  in  question  under 
the  emblem  selected  by  them,  I  decide  that  the  residence  of  the  electors 
who  have  failed  to  add  the  word  "Brooklyn"  to  the  signature  is  still 
sufficiently  indicated.  They  make  oath,  as  required  by  the  law,  that 
they  "are  duly  qualified  electors  of  the  district  for  which  the  nomina- 
tions ♦  ♦  *  are  made."  I  think  that  the  affidavit,  coupled  with 
the  street  number  and  the  designation  of  the  assembly  and  senate 
district,  is  sufficient.    The  proper  method  would  be  to  add  the  street 
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number  and  borough  of  the  city  to  the  signature ;  but,  on  all  the  facts, 
I  do  not  think  these  certificates  should  be  thrown  out. 

2.  That  the  districts  of  the  candidates  named  on  the  certificate  are 
not  coterminous  is  no  reason  for  rejecting  them,  where  1,000  bona 
fide  residents  of  the  congressional  and  senate  districts  have  in  fact 
signed  the  certificates.  I  have  read  the  opinion  of  the  Attorney-Gen- 
eral, dated  October  16,  1903,  in  the  matter  of  the  Thirty-Second 
senatorial  and  the  Twenty-Fifth  congressional  district  of  this  state, 
holding  that  a  similar  certificate  should  be  rejected  for  the  reason, 
among  others,  that  it  is  impossible  for  all  the  electors  signing  the 
certificate  to  make  oath,  as  required  by  law,  that  they  intend  to  sup- 
port all  the  candidates  named,  because  some  of  the  electors  cannot 
vote  for  the  candidates.  This  is  no  reason  for  depriving  the  1,000 
electors  who  do  reside  in  the  senate  and  congr«sional  district  of  the 
right  to  vote  under  their  selected  emblem. 

3.  The  fact  that  the  certificate  consists  of  separate  sheets,  and  names 
candidates  for  several  offices,  is  no  ground  for  rejecting  it,  for  the 
reasons  stated  in  memo,  filed  October  24,  1906,  in  the  Matter  of  Fitz- 
gerald (Kings  County  Special  Term)  100  N.  Y.  Supp.  7o3. 

The  action  of  the  board  of  elections  should  be  confirmed. 


P.  V.  SMITH  CONTRACTING  CO.  v.  CITY  OF  NBW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department     October  19,  1906.) 

1.  Municipal  Cokpobations  —  Contbactb  fob  Stbeet  Impbovxment  — Gon- 

STBUcrioN— Delay  of  Pebfobmanos. 

A  contract  for  the  construction  of  a  street  improvonent  stipulated  that 
the  contractor  should  finish  the  work  within  a  specified  number  of  work- 
ing days,  ezclnding  the  time  daring  which  the  work  was  delayed  In  con- 
sequence of  the  condition  of  the  weather,  the  acts  of  the  city,  etc.,  and 
required  the  removal  by  the  contractor,  on  the  direction  of  the  engineer, 
of  obstructions  which  might  be  on  the  Une  of  the  work.  A  building 
was  standing  on  the  line  of  the  proposed  improvement  There  were 
telegraph  poles  in  nse  on  the  line.  The  contractor  was  delayed  by  a  rail- 
way company  and  by  a  conti'actor  for  the  laying  of  water  pipes,  and 
by  curb  stakes.  Held,  that  the  obstructions,  excepting  the  curb  stakes, 
were  not  subject  to  removal  by  the  contractor,  because  he  had  no  right 
to  remove  them,  and  for  delays  in  consequence  thereof  the  contractor 
was  entitled  to  credit 

2.  Same— Extent  of  Delay— Evidence— Question  fob  Juby. 

In  an  action  by  a  contractor  for  a  street  Improvement  it  was  a  ques- 
tion for  the  Jury  as  to  the  amount  the  city  was  entitled  to  deduct  from 
the  balance  claimed  for  delay  on  the  part  of  the  contractor  In  the  con- 
struction of  the  work. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  F.  V.  Smith  Contracting  Company  against  the  city  of 
New  York.  From  a  judgment  for  plaintiff,  entered  on  a  directed  ver- 
dict, defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Terence  Farley,  for  appellant. 

L.  Laflin  Kellogg,  for  respondent. 
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O'BRIEN,  P.  J.  The  action  was  brought  to  recover  $1,990,  balance 
due  under  a  contract  for  grading,  curbing,  etc.,  Longwood  avenue,  from 
Tiffany  street  to  the  Southern  Boulevard.  It  is  conceded  that  the 
amount  earned  under  the  contract  was  $27,714.47,  of  which  there  was 
paid  to  the  plaintiff  $26,874.48,  leaving  a  balance  of  $1,990,  for  which 
the  plaintiff  sues.  The  city  in  its  answer  alleges  that  it  was  entitled 
to  deduct  from  the  amount  earned  under  the  contract  $1,840,  being  liq- 
uidated damages  for  184  days  overtime,  at  $10  a  day.  It  will  be  seen  from 
these  figures  that  the  plaintiff  in  any  event  is  entitled  to  $150,  which 
was  the  amount  retained  over  and  above  the  amount  which  the  city  in- 
sists it  had  the  right  to  deduct,  so  that  for  that  amount  the  plaintiff  is 
in  any  event  entitled  to  recover.  The  learned  trial  judge  at  the  close 
of  the  case  directed  a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount,  and  the  question  presented  for  our  consideration  upon  this  ap- 
peal is  whether  that  direction  was  right  as  to  the  $1,840  which  was  de- 
ducted by  the  city  for  overtime. 

In  directing  a  verdict  for  the  plaintiff  the  learned  trial  judge  stated 
that  the  certificate  of  the  borough  president  was  erroneous  in  principle 
and  that  it  was  "wrong,  untrue,  and  made  under  a  misconstruction  of 
the  terms  of  the  contract";  and  he  stated  that  he  gave  much  weight 
to  the  fact  that  there  was  an  omission  in  the  certificate  with  reference 
to  Sundays  and  holidays,  and  that  upon  the  whole  case  the  plaintiff 
was  entitled  to  recover  the  amount  claimed.  It  will  be  noticed,  there- 
fore, that  the  controversy  upon  the  trial  turned  upon  the  question  as  to 
whether  the  certificate  of  the  borough  president,  upon  whom  was  im- 
posed the  duty  of  certifying  as  to  the  time  expended  in  doing  the  work, 
was  erroneous  and  the  result  of  a  misconstruction  of  the  provisions  of 
the  contract.  In  order  to  determine  whether  the  conclusion  reached  at 
the  Trial  Term  was  right,  it  is  necessary  that  we  should  refer  to  some 
of  the  provisions  of  the  contract. 

It  was  therein  agreed  by  the  plaintiff  that  he  should  finish  the  work 
within  250  working  days  after  notice  given  to  commence  the  work, 
and  that  in  the  computation  of  said  days  "the  time  *  *  *  during 
which  the  work  required  by  this  contract  has  been  delayed  in  conse- 
quence of  the  condition  of  the  weather,  or  by  any  act  or  omission  on  the 
part  of  the  parties  of  the  first  part  (all  of  which  shall  be  determined 
by  the  said  commissioner,  who  will  certify  to  the  same  in  writing) ,  and 
also  Sundays  and  holidays  on  which  no  work  was  done,  and  days  on 
which  the  prosecution  of  the  whole  work  is  suspended  by  order  of  said 
commissioner,  shall  be  excluded."    It  was  also  provided  that : 

"Mason  work  of  all  kinds  *  •  •  including  laying  of  vitrified  stone- 
ware and  all  work  in  setting  curbstones  and  laying  flagging  and  bridge  stones 
shall  cease  from  the  1st  of  December  to  the  1st  of  April  in  each  year.'' 

Also  any  incumbrances  or  obstructions  which  may  be  upon  the  line 
of  the  work  when  it  is  begun  or  may  thereafter  be  placed  there  shall, 
if  directed  by  the  engineer,  be  removed  by  the  contractor  at  his  own 
expense. 

With  respect  to  the  latter,  namely,  the  obstructions  which  the  con- 
tractor was  obliged  to  remove  at  his  own  expense,  it  was  made  to  appear 
that  there  was  a  building  standing  on  the  line  of  the  proposed  improve- 
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ment,  and  that  there  were  also  certain  telegraph  poles  in  use,  and  that 
plaintiff  was  delayed  by  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  and  also  by  the  laying  of  water  pipes  by  another  con- 
tractor, and  by  certain  curb  stakes  placed  on  the  line  of  the  railroad. 
With  respect  to  all  of  these  except  the  curb  stakes,  we  think  the  con- 
tention of  the  plaintiff  was  right — ^that  they  were  not  within  the  charac- 
ter of  obstructions  which  he  was  required  to  remove,  because  he  had  no 
control  over  them  and  had  no  legal  right  to  remove  them,  and  there- 
fore it  was  the  duty  of  the  city  to  see  to  it  that  they  were  not  causes  of 
delay  in  the  work.  Consequently  for  such  delays  the  contractor  was 
entitled  to  credit.  So,  too,  the  time  from  the  1st  of  December  to  the 
1st  of  April  in  each  year,  except  during  such  days  as  the  plaintiff  was 
directed  to  work  by  the  engineer ,  and  whether  or  not  during  the  pros- 
ecution of  the  work  he  was  so  directed  is  a  question  which  is  not 
satisfactorily  answered,  either  by  the  testimony  of  the  contractor  or  the 
city's  engineers,  as  well  as  Sundays  and  holidays  by  the  express  terms 
of  the  contract  should  be  deducted.  Conceding,  however,  all  of  these 
to  the  contractor,  we  fail  to  find  upon  the  evidence  adduced  that  the 
contractor  was  entitled  to  a  direction  of  a  verdict  in  his  favor  as  mat- 
ter of  law ;  the  most  favorable  view  being  that  there  was  a  question  of 
fact  which  should  have  been  submitted  to  the  jury.  The  examination 
which  has  brought  us  to  this  conclusion,  without  going  extensively  into 
the  figures,  may  be  briefly  summarized. 

From  the  certificate  of  the  borough  president  given  as  required  by  the 
contract,  it  appears  that  there  were — : 

250      days  allowed  to  complete  the  work. 
202      days  allowed  for  unsuitable  weather. 
447^  days  allowed  for  unavoidable  delays. 

days  allowed  for  Inspection  not  chargeable*  to  .contractor. 
184      days  chargeable  to  contractor. 
1,083%  days  Inspector's  time  on  the  work. 

1,083%  days. 

But  the  actual  number  of  calendar  days  taken  for  the  completion  ac- 
cording to  the  respondent  was  1,717  days.  He  claims  that  there  should 
be  deducted  for  Sundays  and  holidays  and  the  winter  months  678  days, 
which  number  deducted  from  1,717  leaves  1,039  days.  This  result 
approximates  sufficiently  close  to  the  whole  number  of  days  charged  in 
the  certificate  under  "inspection  days"  as  1083^^  to  make  it  evident 
that  Sundays,  holidays,  and  winter  months  were  deducted,  the  dis- 
crepancy being  explainable  either  upon  the  ground  of  error  or  upon  the 
ground  that  there  was  certain  work  done  during  the  winter  months,  to 
the  contrary  of  which  the  plaintiff  was  not  able  to  testify. 

The  delays  occasioned  by  fault  of  the  city  were  estimated  by  the  en- 
gineers, and  the  time  account  by  that  estimate  and  report  stood  as  fol- 
lows : 

By  encroachment  of  building  60  days 

"    delay  of  N.  Y.  N.  H.  &  H.  R.  R,  Co 20  days 

*'        "      in  moving  poles  10  days 

««       **      from  laying  of  water  pipes 20  days 

100  days 
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This  made  the  contract  time  sheet  stand : 

Time  of  inspector  on  work  1)072^ 

Time  allowed  on  contract 250      days 

Unsuitable  weather    196%    days 

Allowance  for  delays   100      days 

646% 

526 

Notwithstanding  this  estimate,  the  city  concluded  that  as  damage  only 
to  the  extent  of  what  had  been  paid  an  inspector  during  this  time  at  the 
rate  of  $3.60  per  day  could  be  deducted,  viz.,  $1,844.60,  that  the  contract- 
or should  be  charged  only  with  that  amount,  and  therefore  the  overtime 
was  reduced  to  184  days,  and  to  reach  a  balance  the  allowance  for  "un- 
avoidable delay"  was  raised  to  447^  days.  The  figures  are  slightly 
changed  in  the  final  certificate,  due  no  doubt  to  some  minor  error  in 
computation.  This  was  a  construction  of  the  contract  most  favorable 
to  the  contractor,  being  an  allowance  of  343  days  in  excess  of  the  chief 
engineer's  estimate. 

The  contract,  moreover,  provided  that: 

"To  prevent  all  disputes  and  litigation,  it  is  further  agreed  between  the 
parties  to  this  contract  that  the  Chief  Engineer  of  Ck>nstruction  shall  in  all 
cases  determine  the  amount  or  the  quantity  of  the  several  kinds  of  work 
which  are  to  be  paid  for  under  this  contract,  and  he  shall  determine  all 
questions  in  relation  to  said  work  and  the  construction  thereof,  and  he 
shall  In  all  cases  decide  every  question  which  may  arise  relative  to  the  execu- 
tion of  this  contract  on  the  part  of  the  aforesaid  contractor." 

But  assuming,  without  deciding,  that  the  certificate  being  shown  to  be 
so  indefinite  and  uncertain  that  it  could  be  disregarded,  and  looking 
behind  it,  we  think  there  was  a  question  as  to  the  amount  of  overtime 
for  which  the  contractor  should  be  charged.  Taking  the  view  most 
favorable  to  the  respondent  of  time  elapsed  and  credits  for  delays,  the 
time  sheet  would  be : 

Whole  number  of  days  1,717 

Time  allowed  250 

Claimed  for  delays 535 

Sundays  and  holidays   286 

Winter    months    392 

Unsuitable  weather   202 

1,605    1,665 

Overtime   52  days. 

It  will  thus  be  seen  upon  this  record  that  there  was  presented  a  dis- 
puted question  of  fact  as  to  the  overtime,  which  should  have  been  sub- 
mitted to  the  jury,  and  for  the  error,  therefore,  in  directing  a  verdict, 
the  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event    All  concur. 
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In  re  INDEPENDENGB  LEAGUE. 
(Supreme  Ck>art,  Brie  County.    Octol)er  22,  1906.11 

1.  ELBOnONS— NOKIIVATION   BY  ELECTORS— GeNEBAI.  RULS. 

The  provisions  of  tlie  election  law  in  reference  to  certificates  of  nomina- 
tion by  Independent  bodies  sbould  be  liberally  construed. 

2.  Sake— Requisites  of  Oebtifioate. 

It  is  not  a  valid  objection  to  a  certificate  of  nomination  that  eom* 
of  the  sheets  constituting  It  were  delivered  to  the  commissioner  before 
the  certificate  was  complete  on  its  face,  the  certificate  being  subsequently 
completed  by  the  addition,  within  the  time  fixed  for  filing  oertificatefli 
of  sheets  completing  the  requisite  number  of  names. 

&  Same— Name  of  Office. 

Where  the  member  of  assembly  was  the  only  oflScer  to  be  elected  from 
an  assembly  district,  failure  of  certificates  of  nomination  reading  "First 
Assembly  District"  to  contain  the  name  of  the  office,  as  required  by 
Laws  1806,  p.  922,  c.  909,  §  56,  constitutes  a  defect  merely,  within  the 
meaning  of  section  66,  page  931,  authorizing  the  committee  appointed 
by  such  certificates  for  such  purpose  to  supply  defects  of  ONtificates 
"defective  but  not  wholly  void." 

4.  Same— Residence  of  Eleotobs. 

Under  Laws  1896,  p.  925,  c.  909,  |  57,  providing  that  the  certificate 
of  nomination  shall  be  subscribed  by  electors  of  the  district  making 
oath  to  the  residence  stated  therein,  names  must  be  rejected  by  the 
commissioner  where  the  residence  given  is  outside  the  district,  and 
extrinsic  evidence  cannot  be  received  to  establish  their  residence  wlUiin 
the  district 

6.  Same— Determination— Judicial  Notice:— Evidence. 

In  determining  whether  the  names  subscribed  to  a  certificate  of  nomina- 
tion are  those  of  resident  electors,  the  conuni'ssioner  and  the  court  may 
take  notice  of  the  district  boundaries  and  location  of  street  numbers 
given,  or  may  receive  evidence  that  the  residence  given  is  outside  the 
district 
6l  Same— Iixeoiblb  Sionatubes. 

While  the  commissioner  of  elections  may  use  the  notary's  certlflcate 
to  aid  him  In  reading  the  signatures  to  a  certificate  of  election,  yet  it 
must  appear  from  the  certificate  itself  that  the  notary  has  certified  that 
the  electors  who  subscribed  made  oath,  as  required  by  Laws  1886k  p. 
925,  c.  909,  §  57,  and  wholly  illegible  signatures  should  be  rejected. 

7.  Same— Siqnatube  Undeb  Oath— Sufficiency. 

Where  sheets  of  two  certificates  of  nomination  for  separate  oflSces  are 
Joined  together,  the  signatures  being  the  same  to  each  sheet  a  single 
notary's  certificate  referring  to  "the  foregoing  certificate"  is  not  sufficient 
under  Laws  1896,  p.  925,  c  909,  ft  57,  requiring  the  elector  signing  a 
certificate  to  make  oath  thereto, 
a  Same— Amen  DMEN'T— Decision  of  Oommissioneb— Review— Jubisdiction. 

After  the  time  has  elapsed  for  the  filing  of  certificates  of  nominations 
to  fill  vacancies,  the  Supreme  Court  has  no  Jurisdiction  to  entertain 
summary  proceedings  to  review  the  commissioner's  finding  as  to  whether 
names  of  electors  on  sheets  containing  a  certificate  of  nomination  of 
an  officer,  but  attached  to  a  certificate  of  nomination  of  another  officer, 
could  be  counted  as  names  for  the  first  officer,  or  to  direct  the  sheets 
to  be  attached  to  the  certificate  of  nomination  for  the  first  officer. 

Review  of  the  decision  of  the  commissioner  of  election  as  to  the  valid- 
ity of  certificates  of  nomination  in  Erie  county  and  assembly  districts. 

H.  W.  Killeen,  Thomas  C.  Burke,  and  J.  W.  Fisher,  for  objectors. 
Wallace  Thayer,  A.  G.  Jackson,  and  Lewis  Stockton,  for  nominators. 
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POUND,  J.  (orally).  This  matter  is  presented  to  the  court  in 
an  informal  manner,  the  objectors  and  the  committee  designated  by  the 
Independence  League  to  fUl  vacancies,  etc.,  appearing  in  open  court 
with  the  commissioner  of  elections,  and  submitting  various  questions 
of  law  to  the  court  for  its  determination;  the  commissioner  having 
overruled,  pro  forma,  the  objections  based  thereon,  for  the  purpose  of 
obtaining  the  direction  of  the  court.  The  court  in  deciding  such  ques- 
tions will  be  guided  by  the  principle  that  the  provisions  .of  the  election 
law  in  reference  to  certificates  of  nomination  by  independent  bodies 
should  be  liberally  construed,  so  as  to  promote,  and  not  to  hinder,  the 
independence  of  voters  at  public  elections.  Matter  of  McClosky,  21 
Misc.  Rep.  366,  47  N.  Y.  Supp.  294. 

First.  The  chief  objection  enumerated  is  that  said  certificates,  or 
some  of  them,  are  not  valid  certificates,  for  the  reason  that,  as  originally 
filed,  they  did  not  contain  the  number  of  names  required  by  law  to 
make  a  nomination.  In  all  such  cases  the  various  sheets  containing  the 
certificate  of  nomination  were  not  all  delivered  to  the  commissioner  at 
one  time,  but  part  were  delivered  to  the  commissioner  on  October  16th, 
and  part  on  the  day  following,  which  was  the  last  day  for  filing  such 
certificates.  There  is  but  one  certificate  of  nomination  for  each  office, 
which  may  consist  of  severaJ  separate  sheets  bound  together,  each  con- 
taining the  printed  form  of  certificate  and  signatures,  duly  authenticat- 
ed. Matter  of  Bulger,  48  Misc.  Rep.  684,  97  N.  Y.  Supp.  232.  "The 
signatures  to  the  certificate  of  nomination  need  not  all  be  appended  to 
one  paper."  Election  Law,  §  67  (Laws  1896,  p.  925,  c.  909).  It  is 
not,  in  my  judgment,  a  valid  objection  that  some  of  such  sheets  were  de- 
livered to  the  commissioner  before  the  certificate  was  complete  on  its 
face.  If  the  certificate  is  on  its  face  void  for  lack  of  sufficient  names, 
the  commissioner  should  not  file  it  as  a  certificate  of  nomination,  but 
should  reject  it,  whether  objections  are  made  thereto  or  not;  but  if  the 
certificate,  otherwise  regular,  is  completed  by  the  addition  of  sufficient 
names  thereto  within  the  time  fixed  by  law  for  filing  certificates' of  nom- 
ination, it  then  becomes,  prima  facie,  a  valid  certificate.  Meanwhile 
the  sheets  of  paper  containing  the  certificate  with  signatures  duly  au- 
thenticated may  remain  in  the  office  of  the  commissioner,  if  he  has  not 
had  an  opportunity  to  count  the  number  of  names  and  satisfy  himself  as 
to  its  validity.  It  does  not  become  a  certificate  of  nomination  until  it  is 
complete  in  this  respect.  No  particular  sanctity  attaches  to  the  act  of 
delivering  to  the  commissioner  all  the  sheets  of  paper  at  one  time  as 
a  single  act.  The  commissioner  may,  on  discovering  the  defect  of 
names  when  the  certificate  is  first  presented  to  him,  return  the  certifi- 
cate to  the  nominators,  who  would  then  clearly  have  the  right  to  re- 
deliver it  to  the  commissioner  with  additional  names  within  the  time 
fixed  by  law,  if  they  were  able  to  do  so. 

Second.  The  assembly  certificates  originally  filed  did  not  contain  the 
name  of  the  office,  as  required  by  section  56  of  the  election  law  (Laws 
1896,  p.  922,  c.  909),  but  read:  "First  (Second,  or  Third,  etc.,  as  the 
case  might  be)  Assembly  District,"  followed  by  the  name,  residence, 
and  place  of  business  of  the  candidate  nominated.  This  defect  was  in 
each  case  supplied  by  the  committee  appointed  on  the  face  of  such  cer- 
tificates to  supply  defects,  fill  vacancies,  etc.,  pursuant  to  the  provisions 
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of  section  66,  p.  931,  of  the  election  law;  but  it  is  objected  that  such 
certificates  were  not  defective  merely,  but  wholly  void,  and  therefore 
that  such  committee  had  under  the  law  no  power  to  make  such  correc- 
tions, they  being  authorized  to  do  so  only  where  the  certificate  is  "de- 
fective, but  not  wholly  void."  In  my  opinion  these  certificates  were  de- 
fective, but  not  wholly  void.  Member  of  assembly  is  the  only  officer  to 
be  elected  in  Erie  county  this  fall  from  an  assembly  district.  No  one 
was  or  could  be  misled  as  to  the  intent  of  the  nominators  who  filed  such 
certificates  of  nomination  by  the  omission.  The  question  is  a  close  one, 
and  doubts  should,  if  possible,  be  resolved  in  favor  of  the  nominators. 

Third.  The  law  provides  (section  57)  that  the  certificate  shall  be  sub- 
scribed by  electors  of  the  district,  "each  of  whom  shall  add  to  his  signa- 
ture his  place  of  residence  and  *  *  *  make  oath  that  he  has  truly 
stated  his  residence."  When  it  appears  on  the  face  of  the  certificate 
that  the  place  of  residence  as  stated  and  sworn  to  by  the  subscriber  is 
outside  the  district  for  which  the  nomination  is  made,  it  is  the  duty  of 
the  commissioner  to  reject  such  names,  and  extrinsic  evidence  will  not 
be  received  to  establish  that  such  electors  reside  in  the  district.  The 
certificate  must  show  on  its  face  that  it  is  subscribed  by  the  requisite 
number  of  resident  electors,  and  if  it  is  defective  in  this  respect  the  cer- 
tificate is  invalid.  The  commissioner  of  elections  and  the  court  may 
take  notice  of  the  boundaries  of  election  districts,  and  of  the  location  of 
street  numbers  in  regard  thereto,  or  may  receive  evidence  that  the 
places  of  residence  as  given  are  outside  the  district  for  which  the  nom- 
ination is  made. 

Fourth.  The  commissioner  of  elections  must  satisfy  himself  from  an 
examination  of  the  certificate  itself  that  the  notary  has  certified  that  the 
electors  who  subscribed  the  certificate  appeared  before  such  notary, 
and  made  oath,  as  required  by  section  57  of  the  election  law.  He  should 
reject  wholly  undecipherable  and  illegible  signatures,  although  he  may 
use  the  notary's  certificate  to  aid  him  in  reading  the  signatures.  Illit- 
erate electors  should  sign  by  mark,  properly  authenticated,  and  not  by 
an  absolutely  unintelligible  scrawl. 

Where  sheets  of  two  certificates  for  separate  offices  (as  for  senator  and 
for  assemblyman)  are  joined  together,  the  signatures  being  the  same  to 
each  sheet,  it  should  appear  from  the  notary's  certificate  that  persons 
who  subscribed  both  certificates  appeared,  and  made  oath  before  such 
officer  as  to  each  such  certificate.  Mere  identity  of  names  on  both  cer- 
tificates, so  joined  on  separate  sheets,  is  not  sufficient  evidence  that  both 
certificates  were  properly  authenticated,  when  the  notary's  certificate 
refers  to  "the  foregoing  certificate"  only,  and  there  is  but  one  notary's 
certificate. 

NOTE. — These  objections  having  been  submitted  and  disposed  of  on  the 
last  day  fixed  for  filing  certificates  to  fill  vacancies,  the  parties  appeared 
before  the  court  on  the  day  following  for  a  ruling  on  the  question  whether 
names  of  electors  on  sheets  containing  the  certificate  of  nomination  for  mem- 
ber of  assembly,  which  had  been  bound  together  with  sheets  containing  the 
certificate  of  nomination  for  senator,  could  now  be  counted  as  a  part  of 
(he  certificate  of  nomination  for  member  of  assembly ;  the  error  having  been 
Just  now  discovered.  I  held  that  the  Jurisdiction  of  the  court  to  entertain 
summary  proceedings  to  review  the  determination  of  the  commissioner  had 
terminated,   and  declined  to   entertain   the   application  or   decide  a   moot 
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question.  The  time  for  the  committee  to  supply  the  defect  in  the  certificate 
of  nomination  for  member  of  assembly,  objected  to  on  the  previous  day  as 
containing  less  than  500  names,  had  expired,  and  the  court  has  no  Juris- 
diction to  act  for  said  committee,  and  supply  the  defect  by  a  summary  order 
directing  such  sheets  to  be  taken  from  the  certificate  of  nomination  of 
senator,  and  attached  to  the  certificate  of  nomination  of  member  of  assembly. 
I  was  of  the  opinion  that  such  certificate  was,  under  the  circumstances, 
defective,  but  not  void,  but  that  the  time  to  correct  defects  has  gone  by,  and 
that  the  certificate  of  nomination  must  be  considered  as  being  the  various 
sheets  bound  together  and  filed  as  one  certificate,  and  not  as  being  the  various 
loose  and  misplaced  sheets  in  the  office  of  the  commissioner. 

No  question  as  to  authority  to  use  the  emblem  of  the  Independence  League 
arose  on  the  proceedings. 


WERNER  V.  JACKSON  et  aL 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    October  19,  1906.) 

Lis   Pendens— Gaivcellation. 

On  a  motion  to  cancel  on  giving  security  a  lis  pendens  filed  In  a  suit 
for  specific  performance,  the  court  cannot  look  Into  the  facts  as  on  a  trial, 
nor  search  the  complaint  as  on  a  demurrer,  it  being  sufiicleut  to  require 
a  denial  of  the  motion  If  the  complaint  shows  on  its  face  a  suit  affecting 
title  to  real  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  33,  Cent  Dig.  Lis  Pendens,  ft 
83.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sigmund  Werner  against  James  M.  Jackson  and  others. 
Appeal  by  plaintiff  from  an  order  canceling  a  lis  pendens  on  giving 
security.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE,  and 
HOUGHTON,  JJ. 

Paul  Gross  (Herman  Kahn,  of  counsel),  for  appellant. 
Henry  Bogert,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an  order  of  Special  Term 
canceling  a  lis  pendens  upon  giving  security.  The  judgment  de- 
manded by  the  complaint  was  that  the  defendant  be  decreed  to  specific- 
ally perform  a  contract  for  the  conveyance  of  real  estate  in  the  city 
of  New  York,  and  that  in  the  alternative  the  plaintiff  be  decreed  or 
adjudged  to  have  a  lien  for  the  amount  deposited  upon  the  execution 
of  the  contract.  It  has  been  determined  in  this  department  that  the 
right  of  the  plaintiff  to  retain  the  notice  of  pendency  of  action  in  an 
action  for  a  decree  for  specific  performance  of  the  contract  for  a  con- 
veyance of  real  property  must  be  determined  upon  the  allegations  of 
the  complaint,  or  facts  clearly  established,  and  that  upon  such  a  motion, 
as  in  the  case  at  bar,  we  are  not  authorized  to  look  into  the  facts  as 
upon  a  trial  nor  to  search  the  complaint  as  upon  a  demurrer.  Tishman 
V.  Acritelli,  111  App.  Div.  237,  97  N.  Y.  Supp.  668;  Lindheim  &  Co.  v. 
Central  Co.,  Ill  App.  Div.  276,  97  N.  Y.  Supp.  619;  Wolinsky  v. 
Okun,  111  App.  Div.  536,  97  N.  Y.  Supp.  943;  McCrum  v.  Lex  Realty 
Co.,  113  App.  Div.  58,  98  N.  Y.  Supp.  1021. 

Upon  those  authorities  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10  costs. 
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PEOPLE  ex  rel.  UNITED  CONST.  CO.  v.  VOORHIES  et  aL 

(Supreme  Court,  Appellate  Divlsiou,  Third  Department    September  18,  1906.) 

On   motion   for  reargument.    Denied. 

For  former  opinion,  see  99  N.  Y.  Supp.  918. 

PER  CURIAM.  Motion  for  reargument  denied.  Decision  amend- 
ed, so  as  to  read  as  follows: 

Writ  dismissed,  with  $50  costs  and  disbursements,  and  the  deter- 
mination of  the  town  board,  appealed  from,  confirmed. 


HODGE  V.  RUTLAND  R.  CO. 
(Supreme  Court,  Appellate  DlTislon,  Third  Department    September  18,  190a> 

On  motion  to  amend  decision.    Granted. 
For  former  opinion,  see  97  N.  Y.  Supp.  1107. 

PER  CURIAM.    Decision  amended,  so  as  to  read  as  follows: 
Judgment  and  order  affirmed  as  to  facts  and  reversed  upon  the  law, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event 


WALSH  V.  CHURCH  et  aL 

SAME  V.  McWILLIAMS  et  al. 

(Supreme  Court  Appellate  Division,  Second  Department    October  9,  1906.) 

Elections— Primaby   Law—Vabiangb   Between    Obai.   Proclamation   aiii> 
Written  Stateicent  of  Result. 

The  oral  proclamation  of  the  result  required  by  the  primary  election 
law  does  not  control,  when  It  and  the  written  statement  of  the  result  of 
the  canvass  varies. 

Appeal  from  Special  Term. 

Proceedings  relative  to  a  primary  election  by  John  J.  Walsh  against 
James  S.  Church  and  others  and  against  John  T.  McWilliams  and 
others.  From  certain  orders,  appeals  are  taken.  Reversed  and  re- 
mitted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Ernest  P.  Seelman,  for  appellant. 

R.  Percy  Chittenden,  for  respondent. 

PER  CURIAM.  At  the  argument  the  learned  counsel  for  the 
respondent  said  that,  so  far  as  the  record  of  this  appeal  was  concerned, 
he  relied  upon  the  proposition  that  the  oral  proclamation  of  the  result 
required  by  the  primary  law  must  control  when  it  and  the  written 
statement  of  the  result  of  the  canvass  varied.  We  are  of  opinion  that 
this  contention  is  not  sound.     The  proclamation  is  not  the  result,  but 
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merely  an  oral  public  statement  of  the  result.  An  error  in  the  proc- 
lamation does  not  in  effect  change  the  result,  so  as  to  accord  with  that 
-error. 

The  substantial  question  turns  upon  the  ballots  cast  at  the  election. 
We  are  of  opinion  that  the  evidence  at  Special  Term  is  not  of  suffi- 
cient probative  force  to  Establish  such  fraud,  or  such  falsity,  or  such 
error  in  the  written  statement  of  the  canvass  as  warrants  the  orders 
now  before  us  for  review.  At  the  same  time,  we  think  that  the  Special 
Term  has  jurisdiction  upon  such  an  application  as  was  made  in  this 
case  to  set  aside  the  statement  of  canvass  made  by  the  inspectors  to 
adjudge  the  true  result  of  the  primary  election,  to  direct  the  inspectors 
to  reconvene  forthwith  and  to  make  and  to  file  with  the  custodian  of 
primary  records  a  statement  showing  the  result  of  the  primary  elec- 
tion to  be  as  adjudged,  to  nullify  the  certificates  of  election,  and  to  direct 
the  issue  of  certificates  of  election  to  the  candidates  lawfully  entitled 
to  them.  In  any  event  this  may  be  done  before  the  candidates  in 
possession  of  the  original  certificates  have  actually  entered  into  pos- 
session of  their  respective  offices.  Though  the  time  is  short,  it  is 
suffiaient  for  an  adjudication  of  this  matter  upon  the  merits. 

The  orders  are  reversed,  and  the  applications  are  remitted  to  the 
Special  Term  for  such  further  proceedings  therein  as  may  seem  ad- 
visable to  either  of  the  parties. 


<51  Misc.  Rep.  132.) 

GRINNELL  et  al.  v.  HOWLAND  et  al. 

(Supreme  C!ourt,  Special  Term,  New  York  Ck>iinty.    June,  1906.) 

1.  Descent  and  Distribution— Heibs  at  Law. 

Where  a  decedent  dies  Intestate  as  to  a  portion  of  his  estate,  and  it 
passes  to  his  heirs  at  law  or  next  of  kin,  they  are  to  be  determined  as 
of  the  date  of  testator's  death. 

2.  Wills— Constbuotion—Paetiai.  Intestacy. 

Testator  gave  his  residuary  estate  to  his  eight  children  and  to  such 
other  children  as  might  thereafter  he  bom.  The  portions  given  to  his 
daughters  were  subject  to  certain  trusts;  the  trustees  to  pay  over  the 
income  to  said  daughters  during  life,  and  on  the  death  of  a  daughter  to 
distribute  the  principal  among  her  issue.  Testator  was  survived  by 
nine  children  and  the  descendants  of  a  tenth  child  who  had  died  before 
him.  Held  that,  there  being  no  disposition  as  to  the  capital  of  the  trust 
estate  on  the  death  of  a  daughter  without  Issue,  testator  as  to  such  por- 
tion died  intestate,  and  the  funds  held  in  trust  for  such  daughter  should 
be  distributed  among  the  heirs  at  law  and  next  of  kin  of  the  testator 
at  the  time  of  his  death. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  S§  2188- 
2108.] 

Action  by  Koenig  Grinnell  and  others  against  Meredith  Rowland 
and  others  to  obtain  directions  as  to  distribution  of  trust  fund  under 
will.    Judgment  rendered. 

William  Harison,  for  plaintiffs. 

Crowley  Wentworth,  for  defendant  Josephine  M.  Rowland, 
Strong  &  Cadwalader,  for  defendant  G.  Rowland  Leavitt. 
John  Hackett,  for  defendant  James  Russel  Roosevelt. 
Stetson,  Jennings  &  Russell,  for  Grinnell  C.  Bowdoiiu 
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BLANCHARD,  J.  This  is  an  action  brought  by  the  plaintiff,  as 
trustee,  to  obtain  the  direction  of  the  court  regarding  the  distribution 
of  trust  funds  created  under  the  following  clause  of  the  will  of  Gardiner 
G.  Rowland: 

"Twenty-first  AD  and  singular  the  rest,  and  residue  and  remainder  of  my 
estate  and  property,  both  real  and  personal,  whatsoever  and  wheresoever,  I 
do  hereby  give,  devise  and  bequeath  unto  my  eight  beloved  children,  that  is 
to  say,  William  Edgar  Rowland,  Annabelle  Edgar  Rowland,  Abby  Woolsey 
Hbwland,  Robert  Shaw  Rowland,  Maria  Louisa  Rowland,  Rebecca  Brien 
Rowland,  Meredith  Rowland  and  Gardiner  Greene  Rowland,  Junior,  and  such 
other  child  or  children  as  may  hereafter  be  bom  to  me  or  wherewith  my 
wife  may  be  enciente  at  the  time  of  my  death,  and  to  their  respective  heirs, 
executors,  administrators  and  assigns,  forever,  to  be  divided  equally  between 
them,  or  share  and  share  alike,  including  the  issue  of  such  as  may  die  be- 
fore me,  such  Issue  taking  the  same  share  as  their,  bis  or  her  parent  or  other 
ancestor  would  have  taken  if  living,  subject,  however,  in  regard  to  the  por- 
tions of  my  sons  to  the  limitations  herein  next  stated,  and  also  subject  in 
regard  to  the  portions  of  my  daughters  to  the  trusts  hereinafter  declared  in 
regard  thereto,  that  is  to  say,  with  regard  to  the  portions  of  my  sons  my  will 
and  direction  are  that  my  said  sons  be  put  into  the  possession  and  enjoyment 
of  the  one  equal  half  part  of  their  respective  portions  as  soon  as  they  shall 
severally  attain  the  age  of  twenty-one  years,  and  the  other  half  as  they  sever- 
ally reach  the  age  of  twenty-five  years,  which  latter  half  my  executors  are 
hereby  directed  to  retain  in  their  possession  and  control  until  such  latter  age, 
but  in  the  meantime  to  pay  to  my  said  sons  respectively  the  interest,  divi- 
dends or  other  periodical  income  thereof,  and  with  regard  to  the  portions  of 
my  daughters  my  will  and  direction  are  that  my  said  executors  and  the  sur- 
vivors and  survivor  of  them  be,  and  I  hereby  constitute  them  and  him,  the 
trustees  and  trustee  of  the  portions  of  my  said  daughters  respectively  during 
their  respective  natural  lives,  and  I  hereby  give  and  bequeath  the  same  to  my 
said  executors  and  the  survivors  and  survivor  of  them  accordingly  in  trust 
for  my  said  daughters  respectively,  and  to  invest  the  same  in  their  or  his  name<; 
or  name  as  such  trustees  or  trustee  in  the  manner  hereinafter  directed,  and  to 
pay  over  the  interest,  dividends  or  other  periodical  income  thereof  to  my  said 
daughters  respectively  from  time  to  time  to  and  for  their  own  separate  use  and 
benefit,  and  upon  their  separate  receipt,  whether  married  or  sole,  during  the 
residue  of  their  natural  lives,  and  upon  their  deaths,  as  each  shall  happen  to 
die,  to  pay  over  and  distribute  the  principal  of  the  share  or  portion  of  the  one 
so  dying  to  her  issue  living  at  the  time  of  her  decease,  including  the  issue  of 
such  as  may  then  be  deceased,  equally  or  share  and  share  alike,  the  issue  of 
any  deceased  child  then  living  taking  the  same  share  as  their,  his  or  her  par- 
ent or  other  ancestor  would  have  taken  if  then  living.  And  with  regard  to 
such  of  my  children  as  may  be  minors  at  the  time  of  my  decease  I  do  hereby 
direct  their  before-named  guardians  ahd  guardian  to  provide  and  furnish  all 
the  requisite  funds  for  their  genteel  and  suitable  maintenance,  education  and 
support  during  their  respective  minorities,  not,  however,  exceeding  the  annual 
sum  of  one  thousand  dollars  for  each  child." 

Two  of  the  children  above  mentioned,  Louisa  Rowland  Clendenin 
and  Joanna  Rowland  Grinnell,  have  recently  died,  without  issue.  At 
the  time  of  his  death  the  testator  left,  him  surviving,  nine  children, 
and  the  descendants  of  a  tenth  child,  who  had  predeceased.  Some  of 
the  present  defendants  therefore  claim  that  the  estates  of  each  of  the 
children  mentioned  in  the  will  are  respectively  entitled  to  one-tenth 
of  the  funds  held  in  trust  for  Mrs.  Clendenin  and  Mrs.  Grinnell.  One 
of  the  defendants,  who  is  one  of  the  heirs  at  law  and  next  of  kin  of 
the  testator,  at  the  time  of  the  death  of  Mrs.  Clendenin  and  Mrs 
Grinnell,  claims  that  on  the  death  of  Mrs.  Clendenin  the  estates  of 
each  of  the  children  mentioned  in  the  will  were  entitled  respectively 
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to  one-ninth  of  Mrs.  Clendenin's  trust  fund,  and  that  subsequently, 
when  Mrs.  Grinnell  died,  the  estates  of  each  of  the  children  mentioned 
in  the  will,  excepting  Mrs.  Clendenin's  and  Mrs  Grinnell's  estates,  be- 
came entitled  respectively  to  one-eighth  of  Mrs.  Grinnell's  trust  fund. 
The  clause  of  the  will  above  quoted  was  construed  in  Rowland  v. 
Clendenin,  134  N.  ¥•  305,  31  N.  E.  977,  and  the  judgment  entered  in 
accordance  with  this  decision  provides  in  part  as  follows: 

"That  in  case  either  of  the  said  daughters,  Louisa  Howland  Clendenin  or 
Johanna  H.  Grinnell,  shall  die  leaving  no  issue  nor  issae  of  any  deceased  is- 
sue surviving  her,  then,  inasmuch  as  by  the  terms  of  the  said  trust  no  pro- 
vision is  made  for  the  disposition  in  that  event  of  the  capital  of  the  trust 
estate,  the  share  of  the  testator's  estate  devoted  to  the  creation  of  the  trust 
of  the  person  so  dying  shall,  upon  her  decease,  leaving  no  issue  nor  issue  of 
any  deceased  issue  surviving  her,  be  distributed  among  the  heirs  at  law  and 
next  of  kin  of  the  said  testator." 

Upon  the  present  question,  therefore,  whether  the  funds  held  in 
trust  for  the  children,  who  eventually  might  die  without  issue,  should 
be  distributed  among  the  heirs  at  law  and  next  of  kin  of  the  testator, 
according  as  they  exist  at  the  testator's  death,  or  according  as  they 
exist  at  the  death  of  the  testator's  children,  respectively,  is  not  settled 
by  the  language  of  the  judgment  above  quoted.  Indeed,  it  was  ex- 
pressly said,  in  Van  Nostrand  v.  Marvin,  16  App.  Div.  28,  33,  44  N. 
Y.  Supp.  679,  that  this  question  was  left  open  in  that  decision.  It  is 
well  settled  in  this  state  that,  where  any  part  of  an  estate  passes  to  the 
heirs  at  law  or  next  of  kin  of  the  testator  by  reason  of  intestacy  as  to 
such  portion,  the  heirs  at  law  and  next  of  kin  are  to  be  determined  as 
of  the  date  of  the  testator's  death.  Hoes  v.  Van  Hoesen,  1  Barb.  Ch. 
379 ;  Doane  v.  Mercantile  Trust  Co.,  160  N.  Y.  494,  55  N.  E.  296 ; 
Clark  V.  Cammann,  160  N.  Y.  315,  54  N.  E.  709 ;  Simonson  v.  Waller, 
9  App.  Div.  503,  41  N.  Y.  Supp.  662.  The  only  expression  contrary 
to  this  rule  is  contained  in  Savage  v.  Burnham,  17  N.  Y.  561,  in  con- 
nection with  a  merely  incidental  question  not  referred  to  by  the  counsel 
of  any  of  the  parties  before  the  court.  Upon  this  point,  however,  this 
case  has  been  substantially  overruled  by  subsequent  decisions  of  the 
same  court.  Doane  v.  Mercantile  Trust  Co.,  Clark  v.  Cammann,  supra, 
and  Simonson  v.  Waller,  supra. 

Accordingly,  the  funds  held  in  trust  for  Mrs.  Clendenin  and  Mrs. 
Grinnell  must  be  distributed,  among  the  heirs  at  law  and  next  of  kin 
of  the  testator,  determined  as  of  the  time  of  the  testator's  death,  with 
the  result  that  the  estates  of  each  of  the  children  mentioned  in  the 
will  shall  receive,  respectively,  one-tenth  of  said  funds.  In  accordance 
with  the  request  of  the  parties,  consideration  of  the  account  of  the 
trustees  will  be  postponed  for  the  present. 

Judgment  accordingly. 
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(51  Misc.  Rep.  136.) 

BOWRAN  et  al.  v.  KENT  et  aL 

(Supreme  Court,  Special  Term,  New  JTork  County.    June,  1906.) 

1.  Wills— CoNSTBUcnoN— Rights  of  Devisees. 

Testator  by  his  will  gave  all  his  estate  to  his  wife,  except  a  trust  for 
$25,000.  A  niece  of  testator's  wife,  brought  up  in  his  family,  withdrew  her 
objections  thereto  on  an  agreement  by  the  wife  to  place  that  amount  in 
trust  to  her  own  use  for  life,  the  principal,  on  her  death,  to  be  paid  to 
the  niece,  if  living,  or  to  her  issue,  which  agreement  further  provided 
that  if,  on  the  death  of  the  widow,  any  share  of  her  estate  should  pass  to 
her  niece,  the  value  of  said  trust  to  the  niece  and  her  issue  should  be 
treated  as  an  advance  on  the  amount  of  said  share,  and  reckoned  ac- 
cordingly. The  widow  thereafter  executed  a  will,  making  no  referaice 
to  such  agreement,  and  leaving  one-fifth  of  her  property  in  trust  for  her 
niece,  with  remainder  over.  Owing  to  a  lapse  of  a  trust  provision  as  to 
another  one-fifth,  two-fifths  of  the  estate  passed  under  her  will  to  the 
persons  who,  under  the  law,  would  inherit  real  estate  from  her  on  her 
death  intestate.  Held,  that  as  the  niece,  by  reason  of  the  death  of  her 
mother,  became  one  of  the  heirs  at  law  of  testator's  widow  and  legatee 
under  her  will  of  two  forty-fifths  of  her  estate,  she  was  entitled  to  receive 
such  share  undiminished. 

2.  Same— Effect  of  Devise. 

Where  an  agreement  provided  that  a  certain  trust  fund  should  be 
treated  as  "an  advance  on  account  of  any  share"  a  person  would  acquire 
on  the  death  of  her  aunt,  and  thereafter  the  aunt  made  a  will,  devising 
to  her  niece  one-fifth  of  her  property,  the  agreement  treating  the  amount 
held  in  trust  as  an  advance  was  negatived  by  the  devise. 

Action  by  Clara  A.  Bowran  and  others  against  Sara  H.  Kent  and 
others  to  construe  a  will.    Judgment  rendered. 
Augustus  N.  Hand,  for  plaintiffs. 

Joseph  P.  Daly,  for  defendants  Sara  H.  Kent  and  others. 
Charles  S.  Martin,  for  defendants  Benjamin  B.  Gottsbage  and  others. 
J.  Noble  Hayes,  guardian  ad  litem  for  Dorothy  Kent 

BLANCHARD,  J.  This  is  an  action  brought  by  executors  to  con- 
strue a  will  in  respect  to  the  effect  of  a  prior  agreement  and  to  ask  for 
an  accounting.  Upon  the  death  of  James  H.  Banker,  in  1885,  his 
widow  offered  for  probate  a  will  leaving  to  her  all  his  property,  ex- 
cept a  trust  of  $25,000  to  her  for  life,  with  remainders  over.  The 
defendant  Sara  H.  Kent,  a  niece  of  Mrs.  Banker,  who  had  been 
brought  up  as  a  child  in  the  testator's  family,  objected  to  the  probate 
of  this  will  and  contended  that  the  real  will  was  another,  under  which 
she  was  given  a  legacy.  Mrs.  Kent's  objection  was  withdrawn,  how- 
ever, pursuant  to  an  agreement  made  in  1885  between  Mrs.  Banker 
and  Mrs.  Kent,  by  which  Mrs.  Banker  agreed  to  place  $25,000  in 
trust  to  the  use  of  herself  for  life,  and  on  her  death  to  pay  over  the 
principal  to  Mrs.  Kent,  if  then  living,  or,  if  deceased,  to  her  issue, 
per  stirpes.     The  agreement  further  provided : 

"In  ca^e  upon  the  decease  of  Mrs.  Banker  any  share  of  her  estate  shall 
pass  to  Mrs.  Kent,  or  her  issue,  the  value  or  benefit  of  the  said  trust  to 
Mrs.  Kent  and  her  issue  shall  be  treated  as  an  advance  upon  the  account  of 
such  share  and  reckoned  accordingly." 

In  1897  Mrs.  Banker  made  her  will,  in  which  she  made  no  reference 
to  this  agreement,  but  left  four-fifths  of  her  property  in  trust,  giving 
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one-third  of  one  of  said  fifths  in  trust  for  Mrs.  Kent,  with  remainder 
over  to  her  issue.  Owing  to  a  lapse  of  a  trust  provision  as  to  another 
one-fifth,  two-fifths  passed,  according  to  the  will,  "to  the  same  person 
or  persons  and  in  the  same  shares  and  proportions  as  by  the  laws  of 
the  state  of  New  York  would  inherit  real  estate  from  me  in  case  I 
die  intestate."  At  the  time  of  making  the  agreement  in  1885,  and  at 
the  time  the  will  was  made  in  1897,  Mrs.  Kent's  mother,  one  of  the 
heirs  at  law  of  Mrs.  Banker,  was  living,  but  in  1899,  prior  to  the 
death  of  Mrs.  Banker,  she  died.  By  reason  of  Mrs.  Banker's  death 
Mrs.  Kent  became  one  of  the  heirs  at  law  of  Mrs.  Banker  and  legatee 
of  two  forty-fifths  of  the  real  and  personal  estate  of  Mrs.  Banker, 
under  the  clause  of  the  will  above  quoted. 

The  plaintiffs  and  certain  of  the  defendants  contend  that  by  rea- 
son of  the  agreement  above  mentioned  Mrs.  Kent  should  bring  into 
hotch  pot  the  $25,000  which  she  has  received  thereunder  and  should 
receive  two  forty-fifths  of  the  estate  as  thus  constituted.  Mrs.  Kent, 
however,  contends  that  the  effect  of  the  clause  in  the  agreement  was 
negatived  by  the  devise  and  bequest  to  Mrs.  Kent  in  Mrs.  Banker's  sub- 
sequent will.  Great  stress  has  been  laid  by  plaintiffs  upon  the  use  of  the 
word  "advance"  in  the  agreement  of  1885.  Doubtless,  as  was  said  by 
Johnson,  J.,  in  Chase  v.  Ewing,  61  Barb.  597,  612,  the  word  "advance" 
more  properly  characterizes  "a  loan  or  a  gift  of  money  advanced  to  be 
repaid  conditionally,"  as  distinguished  from  the  word  "advancement," 
which  designates  "money  or  property  given  by  a  father  to  his  children 
as  a  portion  of  his  estate  and  to  be  taken  into  account  in  the  final  parti- 
tion or  distribution  thereof."  The  word  "advance"  has  been  used, 
loosely,  however,  by  the  courts  to  mean  "advancement."  Lawrence 
V.  Lindsay,  68  N.  Y.  108.  It  seems  improper,  therefore,  to  restrict 
the  word  "advance"  in  the  agreement  to  the  technical  meaning  stated 
in  Chase  v.  Ewing,  supra.     In  her  will  Mrs.  Banker  directed: 

"The  remaining  one  equal  one-flfth  part  of  the  said  residuary  estate  is  by 
the  trustees  or  executors  upon  my  decease  to  be  paid  over  and  transferred  ab- 
solutely and  in  fee  to  the  same  person  or  persons  and  In  the  same  share  and 
proportions  as  by  the  laws  of  the  state  of  New  Yorl£  would  Inherit  real  estate 
from  me  in  case  I  died  intestate." 

Mrs.  Kent,  as  one  of  the  persons  who  would  have  taken  in  case  of 
intestacy,  is  clearly  one  of  the  class  named  by  the  testatrix  as  the  ob- 
ject of  her  bounty.  As  was  stated  in  De  Caumont  v.  Bogert,  36  Hun, 
382,  391,  the  effect  of  the  reference  to  devolution  by  intestacy  was  "to 
determine  who  the  persons  were  who  should  take  under  the  directions 
contained  in  the  will  and  the  extent  of  the  interest  so  to  be  taken." 
It  follows,  therefore,  that  the  testatrix  must  be  regarded  as  intend- 
ing a  gift  to  Mrs.  Kent  with  the  same  positiveness  of  intention  that 
would  have  been  shown  by  specific  mention  of  Mrs.  Kent  as  legatee. 
It  has  been  held  in  this  state  that  a  subsequent  bequest  to  a  legatee, 
to  whom  the  testator  had  made  an  "advance"  or  "advancement"  upon 
his  or  her  "apportionment"  or  "portion,"  operates  to  deprive  such 
"advance"  or  "advancement"  of  the  effect  which  it  has  in  the  event  of 
intestacy,  and  prevents  such  "advance"  or  "advancement"  from  be- 
coming a  charge  upon  the  legacy.  In  Camp  v.  Camp,  18  Hun,  217, 
IDO  N.Y.S.— i9 
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the  testator,  who  had  advanced  various  sums  to  his  10  children  and 
taken  receipts  therefor  aclcnowledging  such  sums  as  part  of  the  re- 
cipient's "apportionment,"  in  a  subsequent  will  directed  his  executors 
to  sell  his  estate  and  divide  the  proceeds  equally  among  his  10  children. 
The  court  held  that  these  advancements  should  not  come  into  account 
in  the  division,  and  said  (page  218)  : 

"He  had  provided  that  if  he  should  die  intestate  these  adyaneements  wonld 
he  charged  to  the  parties  on  the  distribution  of  his  estate.  But  he  was  clearly 
at  liberty  to  change  his  intention  in  that  respect,  if  such  had  been  his  in- 
tention. And  the  way  to  effect  such  change  was  to  make  a  will  diyldlng  the 
property  of  which  he  would  be  the  owner  at  his  death  equally  among  his 
children.    This  he  did." 

Similarly,  in  Arnold  v.  Haronn,  43  Hun,  278,  the  testator  had 
advanced  to  his  daughter  a  sum  which  was  to  be  deducted  from  her 
part  of  his  estate  and  to  be  charged  to  her  portion.  In  a  subsequent 
will  the  testator  left  to  this  daughter  the  income  of  four-fifths  of  his 
residuary  estate  for  life.  The  court  held  that  this  advancement  should 
not  be  deducted  from  the  gift  to  the  daughter. 

The  facts  of  these  cases  are  indistinguishable  from  those  of  the 
present  case,  and  upon  the  authority  of  these  decisions  the  share  to 
which  Mrs.  Kent  is  entitled  under  Mrs.  Banker's  will  must  pass  to 
Mrs.  Kent  undiminished.  Pursuant  to  the  request  of  the  parties, 
consideration  of  the  executors*  accounts  will  be  postponed  until  the 
attorneys  for  the  several  parties  have  had  an  opportunity  to  confer 
in  regard  thereto. 

Judgment  accordingly. 


SELIGMAN  Y.  SELIGMAN. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1906w) 

TaiAii— Pbefebbed  Cases— Action  fob  Sepabation. 

Code  Civ.  Proc.  §  791,  subd.  13  (Laws  1902,  p.  943,  c  857),  provides  that 
an  action  for  "absolute"  divorce  in  which  an  order  has  been  made  granting 
temporary  alimony  shall  be  entitled  to  preference  in  trial.  Chapter  IS, 
tit.  1,  dealing  with  matrimonial  actions,  makes  throughout  a  distinction 
between  an  action  for  a  divorce  and  an  action  for  a  separation ;  the  Ju^- 
ment  in  one  case  being  denominated  as  one  "divorcing  the  parties  and  dis- 
solving the  marriage"  (section  1756),  and  in  the  other  as  one  "separating 
the  parties  from  bed  and  board"  (section  1762).  Held,  that  an  action  for  a 
separation,  though  including  an  order  for  alimony,  Is  not  entitled  to  a 
preference  under  section  791. 

Motion  by  the  defendant  for  a  preference  under  subdivision  13  of 
section  791  of  the  Code  of  Civil  Procedure. 

Steuer  &  Hoffman,  for  the  motion, 
Meyer  Greenberg,  opposed. 

GIEGERICH,  J.  The  defendant  in  an  action  brought  for  a  separa- 
tion moves  for  a  preference  under  subdivision  13  of  section  791  of 
the  Code  of  Civil  Procedure,  which  reads  as  follows  : 

"(13)  An  action  for  absolute  divorce  In  which  asn  order  has  been  made  grant- 
ing temporary  alimony." 
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This  subdivision  was  added  by  chapter  357,  p.  943,  of  the  Laws  of 
1902  to  the  section  as  it  had  theretofore  stood,  making  a  further 
ground  for  obtaining  a  preference.  In  support  of  the  motion  it  is 
argued  that  the  spirit  of  the  statute  applies  to  actions  for  a  separation 
as  well  a&  actions  for  a  divorce,  the  distinctive  feature  authorizing  a 
preference  being  the  payment  of  alimony,  and  the  provision  with  re- 
spect thereto  being  the  same  in  an  action  for  a  separation  as  in  an 
action  for  a  divorce.  An  examination  of  the  Code  of  Civil  Procedure 
satisfies  me,  however,  that  this  argument  is  wrong.  Chapter  16,  tit. 
1,  of  the  Code  of  Civil  Procedure,  entitled  "Matrimonial  Actions," 
makes  the  following  division  and  classification  of  such  actions: 

"(1)  Action  to  annul  a  void  or  voidable  marriage ;  (2)  action  for  a  divorce ; 
(S)  action  for  a  separation." 

This  distinction  between  actions  for  a  divorce  and  actions  for  a 
separation  is  preserved  consistently  in  the  language  of  the  entire  title ; 
the  judgment  in  the  one  case,  for  instance,  being  denominated  a  judg- 
ment "divorcing  the  parties  and  dissolving  the  marriage"  (section 
1766),  and  in  tiSie  other  case  it  is  denominated  a  judgment  "separat- 
ing the  parties  from  bed  and  board"  (section  1762),  thus  showing 
that  the  ancient  distinction  between  divorces  a  vinculo  and  divorces 
a  mensa  et  thoro  was  kept  in  mind,  although  the  ancient  language  was 
not  preserved  in  its  entirety.  The  words  "separation  from  bed  and 
board"  are  the  substantial  equivalent  of  the  ancient  divorce  a  mensa 
et  thoro,  sometimes  designated  a  "limited  divorce,"  in  contradistinction 
from  divorce  a  vinculo,  otherwise  denominated  an  "absolute  divorce." 
The  fact  that  the  subdivision  under  consideration  employs  the  word 
"absolute"  shows  that  this  distinction  between  the  two  classes  of  di- 
vorce was  in  the  mind  of  the  Legislature,  and  that  the  intention  was 
to  limit  the  subdivision  to  actions  for  absolute  divorce,  and  not  to  in- 
clude actions  for  a  separation. 

^  There  are  other  points  urged  in  opposition  to  the  motion ;  but,  in- 
view  of  the  conclusion  above  reached,  it  will  not  be  necessary  to  con- 
sider them. 

Motion  denied,  without  costs. 


(51  Mlsa  Rep.  184.) 

LAWTON  ▼.  CITY  OF  NEW  ROCHELLD. 

(Supreme  Court,   Special  Term,   Westchester  County.    June,   1906.) 

1.  Municipal  Cobporationb— Change  of  Gradb— Damaoes. 

Li^ws  1883,  p.  100,  c.  113,  as  amended  by  Laws  1884,  p.  842,  c.  281,  gave 
an  abutter  on  a  village  street  a  right  to  compensation  for  a  change  of 
grade,  which  right  cannot  be  destroyed  by  the  repeal  of  the  statute  as  to 
one  whose  rights  accrued  under  a  contract  in  a  conveyance  by  him  of  hi» 
property  to  the  village  for  a  public  street  while  such  statute  was  in  fore*. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  Cent  Dig.  Municipal  Cor- 
porations, I  916.1 

2.  Sams. 

An  owner  of  land  abutting  on  a  city  street,  with  other  abutting  owners, 
conveyed  to  the  village,  before  its  incorporation  as  such  city,  the  fee  of 
the  Rtreet  Thereafter  a  change  of  grade  was  made  thereon.  Under  Laws 
1899,  p.  152,  c  128,  incorporating  the  city,  it  wa«  provided  that  all  th^ 
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Obligations,  liabilities,  and  duties  of  tbe  village  should  be  transferred  to 
the  city,  and  that  the  rights  of  persons  under  contracts  on  the  part  of  the 
city  should  remain  the  same  as  they  would  have  done  under  the  village 
charter.  Held^  that  such  abutting  owner  may,  under  Laws  1883,  p.  100, 
c.  118,  m  amended  by  Laws  1884,  p.  342,  c  281,  have  such  damages  as- 
certained and  determined,  though  the  statute  was  repealed  -before  the 
city  was  incorporated  as  a  village  by  General  Village  Law,  Laws  1897, 
p.  366,  c.  414,  which  also  provided  for  damages  to  abutting  owners,  and 
though  the  charter  of  the  ci^  did  not  authorize  a  claim  for  damages  by 
change  of  the  grade  of  a  city  street. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  G^it  Dig.  Municipal  Ck)r- 
poratlons,  §§  45,  4a] 

Claim  of  J.  Warren  Lawton  against  the  city  of  New  Rochelle  for 
damages  for  change  of  grade.    Judgment  for  petitioner. 

John  Cummins,  for  petitioner. 
Wm.  D.  Sawyer,  for  respondent, 

BURR,  J.  The  petitioner  asks  for  the  appointment  of  commis- 
sioners to  determine  thie  damages  to  which  he  is  entitled  by  reason  of 
a  change  in  the  grade  of  Center  avenue,  a  street  in  the  former  village 
and  present  city  of  New  Rochelle.  At  common  law  no  right  to  such 
damages  existed.  Radcliff  v.  Mayor,  4  N.  Y.  195,  63  Am.  I>ec. 
357;  Heiser  v.  Mayor,  104  N.  Y.  68,  9  N.  E.  866;  Torge  v.  ViUage  of 
Salamanca,  176  N.  Y.  324,  327,  68  N.  E.  626. 

In  1883  the  Legislature  of  the  state  of  New  York,  by  an  act  passed 
in  that  year  (Laws  1883,  p.  100,  c.  113)  and  amended  in  the  succeed- 
injg  year  (Laws  1884,  p.  342,  c  281),  provided,  among  other  things, 
th!at  "whenever  the  grade  of  any  street,  highway  or  bridge  in  any  in- 
corporated village  in  this  state  shall  be  changed  or  altered  so  as  to 
interfere  in  any  manner  with  any  building  or  buildings  situate  thereon, 
or  adjacent  thereto,  or  the  use  thereof,  or  shall  injure  or  damage  the 
real  property  adjoining  such  highway  so  changed  or  altered,  the  owner 
or  owners  of  such  building  or  real  estate  may  apply  to  the  Supreme 
Court"  for  the  appointment  of  commissioners  to  ascertain  and  deter- 
mine the  amount  of  damage  sustained  thereby.  Such  being  the  state 
of  the  law,  in  1887  the  petitioner,  with  other  tenants  in  common  of 
the  property,  conveyed  to  the  village  of  New  Rochelle  a  strip  of  land 
designated  on  a  map  annexed  to  the  deed  as  Center  avenue,  "to  be  used, 
enjoyed,  and  maintained  as  a  public  road,  avenue,  and  street."  This 
conveyance  was  accepted  by  the  village.  The  strip  of  land  referred 
to  as  Center  avenue  was  intersected  by  another  strip  of  land,  wh^ch 
in  1847  had  been  conveyed  to  the  New  Haven  Railroad  Company  by 
Maria  Lawton,  the  former  owner  of  the  property,  upon  which  the 
successor  to  the  said  company  was  then  operating  a  steam  railroad. 

No  change  was  made  in  the  statute,  except  in  a  particular  unim- 
portant as  far  as  this  case  is  concerned  (Laws  1894,  p.  330,  c.  172),  un- 
til 1897,  when  a  general  village  law  was  enacted.  This  law  expressly 
repealed  the  act  of  1883  and  the  acts  amendatory  thereof,  as  far  as  they 
relate  to  the  change  of  grade  of  streets  by  village  authorities  (Laws 
1897,  p.  456,  c.  414,  §  342,  subd.  4),  although,  if  the  grade  of  a  street 
within  an  incorporated  village  was  changed  by  any  other  lawful  authori- 
ty, the  act  of  1883  was  deemed  still  in  force,    Torge  v.  Village  of 
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Salamanca,  supra.  The  village  act  contained  similar  provisions  to 
the  act  of  1883  with  reference  to  the  liability  of  a  village  for  a  change 
of  grade  of  a  street  within  the  corporate  limits.  Laws  1897,  p.  420, 
c.  414,  §  159.  In  1899  the  city  of  New  Rochelle  was  incorporated. 
Laws  1899,  p.  162,  c.  128.  By  the  same  act  it  was  provided  that  on 
the  fourth  Tuesday  of  April,  1899,  the  corporation  known  as  the 
"Village  of  New  Rochelle"  should  be  dissolved.  Id.  §  254.  After 
that  date,  therefore.  Center  avenue  ceased  to  be  a  street  in  an  incor- 
porated village.  The  charter  of  the  new  city  contained  no  provision 
which  in  express  terms  authorized  a  claim  for  damages  by  reason  of 
a  subsequent  change  of  the  grade  of  a  city  street. 

The  first  question  to  be  considered  is  whether  during  the  life  of 
the  village  of  New  Rochelle  there  was  any  change  or  alteration  in 
the  grade  of  Center  avenue.  To  sustain  a  claim  for  damages  by  rea- 
son of  such  change,  I  think  it  is  necessary  that  the  change  should  have 
been  lawful  in  its  character,  and  also  should  have  been  consummated. 
Whitmore  v.  Village  of  Tarrytown,  137  N.  Y.  409,  33  N.  E.  489 ;  Torge 
V.  Village  of  Salamanca,  176  N.  Y.  329,  68  N.  E.  626 ;  Phipps  v.  Village 
of  North  Pelham,  61  App.  Div.  442,  70  N.  Y.  Supp.  630.  I  think  that 
the  evidence  fails  to  establish  that  such  change  was  made.  In  the 
year  succeeding  the  conveyance,  and  in  October,  1888,  the  railroad 
company  began  the  erection  of  piers  or  abutments  entirely  upon  their 
own  land  and  nearly  at  right  angles  with  the  line  of  the  street.  Upon 
these  a  bridge  was  subsequently  constructed  at  a  height  of  14  or  15 
feet  above  the  level  of  the  tracks.  This  seems  to  have  been  in  response 
to  a  notice  to  the  railroad  company  from  the  village  authorities  to  car- 
ry the  street  across  the  tracks.  In  1894  steps  were  erected  by  means 
of  which  pedestrians  could  pass  from  the  surface  of  the  street  to  the 
bridge  for  the  purpose  of  passing  over  the  same  to  the  other  side  of 
the  track.  After  the  incorporation  of  the  city  these  steps  were  re- 
moved. There  seems,  also,  to  have  been  an  agreement,  entered  into 
between  the  village  authorities  and  the  railroad  company  in  1892, 
which,  among  other  things,  contemplated  the  establishment  of  the 
grade  of  Center  avenue,  where  it  crossed  the  railroad,  at  the  level  of 
the  top  of  the  bridge  abutments  above  referred  to.  This  agreement 
was  ultra  vires,  and  was  so  declared  in  an  action  brought  for  the  en- 
forcement thereof.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Village  of  New 
Rochelle,  29  Misc.  Rep.  195,  60  N.  Y.  Supp.  904.  This  is  all  that  oc- 
curred prior  to  1904,  when  an  actual  physical  change  of  grade  of  the 
street  was  made  under  the  apparent  authority  of  the  city  of  New 
Rochelle.  If,  therefore,  the  right  of  the  petitioner  is  dependent  upon 
the  fact  that  an  actual  change  of  grade  was  made  while  Center  avenue 
was  a  street  in  an  incorporated  village,  he  must  fail. 

But  the  petitioner  claims  that  as,  at  the  time  he  conveyed  the  land 
in  the  street  to  .the  village,  statutes  then  in  existence  gave  to  an  abutting 
property  owner  the  right  to  compensation  if  an  existing  grade  was 
changed,  such  right  became  a  part  of  his  contract  with  the  village; 
that  it  was  a  property  right,  was  vested,  and  therefore  immune  from 
subsequent  legislative  attack.  Muhlker  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  197  U.  S.  544,  25  Sup.  Ct.  522,  49  L.  Ed.  872.    The  Supreme 
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Court  of  the  United  States  in  that  case  held  that,  as  the  highest  court 
of  this  state  had  decided  that  an  owner  of  property  abutting  upon  a 
street  in  the  city  of  New  York  had  an  easement  of  light,  air,-  and  ac- 
cess to  such  property  to  which  the  land  in  the  street  was  servient,  these 
decisions  constituted  a  rule  of  property;  and,  as  these  decisions  were 
in  force  when  the  plaintiff  acquired  his  title,  he  was  assured  thereby 
"that  his  easements  of  light  and  air  were  secured  to  him  by  contract, 
as  expressed  in  those  cases,  and  could  not  be  taken  from  him  without 
compensation."  I  fail  to  see  why,  inasmuch  as  the  statute  law  of  the 
state  provided,  at  the  date  of  the  conveyance  by  the  petitioner  of  the 
land  in  question,  that,  if  a  subsequent  diange  was  made  in  the  grade 
of  the  street,  he,  if  then  an  abutting  property  owner,  should  recover 
damages  therefor,  this  did  not  form  a  part  of  the  contract  of  convey- 
ance between  him  and  the  village.  That  this  right  was  in  the  nature 
a  property  right  seems  to  me  clear  on  principle  and  authority.  Torge 
V.  Village  of  Salamanca,  supra.    In  that  case  the  court  said: 

"The  rigbt  secured  to  an  abutter  to  compensation  for  a  change  In  the  grade 
of  a  street  is  substantially  the  right  to  him  of  an  easement  in  the  street  to 
have  it  maintained  at  Its  existing  grade,  and  any  such  easement  created  by 
the  statute  Is  In  every  respect  analogous  to  those  invaded  In  the  elevated  raU- 
road  cases." 

If  this  right  is  in  the  nature  of  an  easement,  it  certainly  is  a  property 
right,  and  the  repeal  of  the  statute  could  not  destroy  that  right  as  to 
one  whose  rights  accrued  by  virtue  of  a  contract  between  him  and  the 
municipality  while  the  statute  was  in  force. 

The  defendant  has  cited  the  case  of  Smith  v.  Village  of  White 
Plains,  67  Hun,  81,  22  N.  Y.  Supp.  450,  as  contrary  to  the  view  above 
expressed  and  decisive  thereof.  An  examination  if  that  case,  however, 
fails  to  show  that  the  petitioner  there  acquired  any  right  as  an  abutting 
property  owner  prior  to  the  date  of  the  repeal  of  3ie  statute  giving 
a  right  to  damages  to  such  owner  for  a  change  of  grade.  If  such, 
however,  were  the  case,  it  seems  to  me  that  the  later  decision  is  con- 
trolling, not  only  because  it  is  the  decision  of  a  higher  court,  but  be- 
cause subsequent  in  point  of  time  and  marking  progress  and  develop- 
ment in  the  law  relating  to  the  subject. 

Inasmuch,  therefore,  as  the  petitioner  has  shown  a  right  to  recover 
damages,  the  remaining  questions  to  be  considered  are  whether  the 
city  of  New  Rochelle  is  liable  for  such  damages  and  whether  they  may 
be  established  in  a  proceeding  of  this  nature.  The  act  which  incor- 
porated the  city  of  New  Rochelle  and  destroyed  the  corporate  life  of 
the  village  (Laws  1899,  p.  259,  c.  128,  §  254)  provided,  among  other 
things,  that  "all  duties,  contracts,  obligations  and  liabilities  imposed 
upon  said  village  of  New  Rochelle  are  hereby  transferred  to,  vested  in 
and  imposed  upon  the  city  of  New  Rochelle."  Inasmuch  as  the  village 
of  New  Rochelle,  at  the  time  of  its  contract  with  the  petitioner  by 
which  it  acquired  the  land  in  Center  avenue,  was  under  statutory  ob- 
ligation not  to  change  the  grade  of  the  street  without  compensating 
him,  and  was  liable  if  it  did  so,  I  think  that  the  language  used  is  suffi- 
ciently broad  to  transfer  that  obligation  and  liability  upon  the  city. 
But  in  the  absence  of  any  statute  transferring  the  liability  of  the 
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former  village  to  the  new  city,  if  the  petitioner  had  a  vested  right  in 
an  easement  to  have  the  street  maintained  at  the  grade  which  existed 
when  the  conveyance  was  made,  and  that  right  has  been  invaded  by 
the  city,  the  petitioner  is  entitled  to  a  remedy  either  by  action  or  this 
proceeding. 

With  regard  to  the  remedy  I  have  had  more  doubt  than  as  to  the 
right.  It  may  be  that,  instead  of  proceeding  under  this  statute,  which 
in  its  terms  it  limited  to  the  case  of  a  change  of  grade  of  a  street  in  a 
village,  the  right  of  the  abutting  property  owner  must  be  enforced 
by  action.    But  the  section  above  referred  to  also  provides  that: 

**Tbe  rights  and  privileges  of  all  persons  or  parties  that  may  have  arisen 
or  accrued,  under,  pursuant  to  or  by  reason  of  any  sucb  contracts,  obligations 
or  liabilities,  on  the  part  of  said  village,  shall  remain  and  be  the  same  under 
this  act  as  they  would  have  been  under  the  charter  of  and  laws  relating  to 
said  village." 

Although  the  right  of  the  petitioner  to  pursue  this  remedy  had  not 
accrued,  I  think  it  may  be  said  that  it  had  arisen  before  the  village 
ceased  to  exist,  provided  the  city,  as  the  successor  of  the  village, 
changed  the  grade  of  the  street  in  question.  The  general  rule  also 
is  that,  where  a  right  not  existing  at  common  law  is  given  by  a  statute 
and  a  remedy  for  the  enforcement  of  the  right  prescribed,  the  right 
can  be  enforced  only  through  the  statutory  remedy.  I  do  not  think 
that  the  construction  of  the  statute  requires  me  to  imperil  the  right 
by  holding  that  this  particular  remedy  has  been  taken  away. 

Judgment  will  therefore  be  directed  for  the  petitioner  for  the  ap- 
pointment of  commissioners. 

Judgment  for  petitioner. 


BRESLAUER  REALTY  00.  v.  COHEN  et  al 
(Supreme  Court,  Appellate  Division,  First  Department    November  6,  1906.) 

1.  Pleading— Bill  of  Pabticulabs— Pabticulabs  of  Causb  of  Action. 

Where  defendant  contracted  to  build  bouses  according  to  certain  plans 
and  convey  them  to  plaintifif,  the  contract  containing  many  clauses  in  re- 
lation to  the  buildings  to  be  erected,  in  an  action  for  damages  for  de- 
fendant's failure  to  build  in  accordaaice  with  the  plans,  defendant  was  en- 
titled to  a  bill  of  the  particulars,  in  which  plaintiff  claimed  that  the 
houses  were  not  completed  as  required  by  the  contract 

[Ed.  Note. — For  cases  in  point  see  vol.  39,  Cent  Dig.  Pleading,  §|  954, 
958.] 

2.  Same. 

PlahitifF  having  alleged  generally  that,  because  of  defendant's  failure  to 
comply  with  the  contract,  plaintiff  had  been  damaged  in  a  specified  sum, 
defendant  was  not  entitled  to  a  bill  of  particulars  of  the  damages. 

[Ed.  Note.— For  cases  in  point  see  vol.  89,  Cent  Dig.  Pleading,  §  962.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Breslauer  Realty  Company  against  Myer  Cohen  and 
others.  From  an  order  denying  a  motion  requiring  plaintiffs  to  fur- 
nish a  bill  of  particulars,  defendants  appeal.     Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 
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Moses  Feltenstein,  for  appellants. 
Ed.  A.  Isaacs,  for  respondent. 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  damages 
sustained  by  the  plaintiff  by  reason  of  a  breach  of  a  contract  to  convey 
a  piece  of  property,  with  the  buildings  and  improvement  thereon  erect- 
ed or  to  be  constructed  thereon.  The  complaint  alleges  that  by  a  con- 
tract in  writing  the  defendants  agreed,  at  their  own  proper  costs  and 
expense,  to  complete  the  erection  of  two  buildings  on  certain  premises 
described  in  accordance  with  the  plans  of  an  architect  named  in  the 
contract ;  a  copy  of  the  contract  being  annexed  to  the  complaint.  The 
complaint  then  alleges  that  the  plaintiff  offered  to  accept  a  convey- 
ance of  the  premises,  provided  the  buildings  were  constructed,  built, 
and  finished  as  provided  for  by  the  terms  of  the  contract,  and  duly 
tendered  payment  of  the  purchase  price,  but  the  defendant  failed, 
neglected,  and  refused  to  convey  to  the  plaintiff  the  premises  in  ac- 
cordance with  the  terms  of  the  contract,  in  that  the  buildings  erected 
on  said  premises  were  not  finished  or  completed  in  accordance  with  the 
sample  houses,  and  were  not  finished  or  built  in  accordance  with  the 
plans  on  file;  and  also  allege  that,  "because  of  the  failure  of  the  de- 
fendants to  comply  with  the  terms  of  their  contract  and  specifically 
perfomi  the  same,  this  plaintiff  has  been  damaged  in  the  sum  of  five 
thousand  ($5,000)  dollars." 

I  think  that  the  plaintiff  should  have  been  required  to  furnish  a  bill 
of  particulars  as  to  the  allegation  set  forth  in  the  ninth  clause  of  the 
complaint.  The  contract  for  the  completion  of  these  houses,  contains 
many  clauses  in  relation  to  the  buildings  to  be  erected  upon  the  prem- 
ises. It  would  be  impossible  for  the  defendants  to  prepare  for  trial 
without  knowledge  of  the  particulars,  in  which  the  plaintiff  claims  that 
the  houses  were  not  completed  as  required  by  the  contract.  The  ac- 
tion is  to  recover  the  damages  sustained  because  the  defendants  did 
not  complete  the  work  in  accordance  with  their  contract.  The  plain- 
tiff must  know  in  what  respects,  if  justified,  its  refusal  to  accept  the 
work  when  tendered  by  the  defendants  and  in  what  respect  the  build- 
ings were  not  then  completed  as  provided  by  the  contract  I  think, 
therefore,  that  the  defendants  were  entitled  to  this  information.  Par- 
ticulars should  not  be  required  as  to  the  allegation  set  forth  in  the 
eleventh  clause.  The  allegation  as  to  damage  is  a  general  allegation, 
the  particulars  of  which  I  think  were  not  necessary.  PlaintiflF  would 
be  entitled  to  show  generally  the  damage  that  it  sustained,  but  it  is 
not  a  case  where  there  are  particular  items  of  damage  to  which  the 
plaintiff  would  be  entitled.  The  case  of  Messer  v.  Aaron,  101  App. 
Div.  169,  91  N.  Y.  Supp.  921,  is  not  in  point.  There  the  objections 
were  to  the  title  relied  on  by  the  defendant,  particulars  of  which 
were  sought.  A  bill  of  particulars  in  that  case  had  been  served,  and 
what  the  court  held  was  that  the  bill  furnished  was  sufficient  informa- 
tion as  to  the  objections  to  the  title. 

The  order  should,  therefore,  be  modified,  by  requiring  the  plaintiff 
to  specify  the  particulars  in  which  the  buildings  were  not  constructed 
in  compliance  with  the  contract,  and  the  order,  as  modified,  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 
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BUSKIRK  V.  O.  J.  GUDE  CO.  et  aL 

(Supreme  Court,  Appellate  Diylsion,  First  Department    November  6,  1906.> 

NuiSANcs— Public  Nuisance— Rights  of  Pbivatb  Pebsons— cSpeoiai.  Dam- 
ages. 

Where  tbe  tenant  of  a  store  suffered  injuries  to  his  awnings,  signs,  and 
show  cases  by  reason  of  water  dropping  from  a  structure  maintained  on 
the  building,  which  structure  constituted  a  public  nuisance,  and  suffered 
injuries  from  Ice  and  snow  falling  from  the  structure,  and  his  store  was 
obstructed  by  painters  employed  on  the  structure,  from  time  to  time,, 
coming  and  going  with  their  utensils,  and  the  front  of  his  door  was,  from 
time  to  time,  obstructed  by  ropes  hanging  from  the  painters'  scaffold,  and 
he  showed  a  pecuniary  loss  of  from  $235  to  $275  by  reason  of  injuries  to 
awnings,  etc,  he  had  suffered  such  special  damages  that  he  was  entitled 
to  an  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent  Dig.  Nuisance,  §  169.) 

Appeal  from  Special  Term. 

Suit  by  George  W.  Buskirk  against  the  O.  J.  Gude  Company  and  an- 
other. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Argued  before  PATTERSON,  IN  GRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

W.  A.  Purrington,  for  appellant. 
A.  S.  Gilbert,  for  respondent 

PATTERSON,  J.  The  plaintiff  was  a  tenant,  occupying  part  of 
the  buildii^  No.  1324  Broadway,  in  the  city  of  New  York,  where  for 
20  years  he  carried  on  the  business  of  stationer  and  bookseller.  The 
defendant,  a  corporation,  engaged  in  business  in  the  city  of  New  York, 
maintained  upon  this  building,  with  the  permission  of  the  landlord, 
the  defendant  Lawrence,  a  wooden  structure,  showboard,  or  sign 
at  the  top  of  the  front  of  the  building  and  under  the  cornice,  which 
sign  extended  the  entire  length  of  the  frontage  of  the  building  and 
of  an  adjoining  building.  It  is  described  as  being  supported  by  iron 
■elects,  brackets,  or  stanchions,  projecting  from  the  front  of  the  build- 
ing 2  feet  at  the  bottom  of  the  sign  and  2  J4  feet  at  the  top.  This  sign, 
or  showboard,  upon  which  are  displayed  electric  lights  beneath  a  metal- 
lic hood  which  illuminated  it,  is  alleged  to  have  been  a  violation  of 
the  general  ordinances  of  the  city  of  New  York  and  constituted  a 
common  nuisance  in  the  neighborhood,  to  the  special  injury  of  the 
plaintiff,  in  that  signs  or  displays  of  the  company  are  made  by  paint- 
ing thereon  words  and  pictures  or  devices  to  advertise  various  articles, 
changes  being  frequently  made  in  the  advertisements,  and  whenevei 
such  a  change  took  place  a  painter's  scaffold  was  used  and  ropes  left 
hanging  in  front  of  the  plaintiff's  premises  for  an  unnecessarily  long 
period.  The  ropes  of  the  scaffold  are  an  obstruction  to  the  premises, 
are  annoying  to  passersby,  and  particularly  to  the  plaintiff's  cus- 
tomers entering  and  leaving  the  store.  In  the  process  of  painting  ad- 
vertisements paint  is  spattered,  to  the  annoyance  of  plaintiff's  cus- 
tomers and  the  defacement  of  his  signs,  windows,  show  cases,  and 
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awnings,  dust  and  dirt  accumulate  on  the  showboard  or  the  space  ex- 
isting between  the  showboard  and  the  front  of  the  house,  and  in  time 
of  rain  plaintiff's  customers  are  annoyed  and  their  clothing  soiled  and 
injured,  and  the  plaintiff's  show  windows,  signs,  and  awnings  dam- 
aged by  streams  of  muddy  water.  In  the  winter  the  metallic  hood 
and  showboard  become  coated  with  ice  and  sleet  which  fall  to  the 
street,  imperilling  the  safety  of  plaintiff's  customers  and  of  the  public. 
Various  other  items  of  injury  are  set  forth  in  the  complaint  and  were 
proven  at  the  trial. 

It  was  admitted  in  the  court  below,  and  again  on  the  argument  of 
the  cause  at  the  bar  of  this  court,  that  the  structure  of  which  the  plain- 
tiff complains  constitutes  a  public  and  a  private  nuisance,  and  the 
learned  justice  who  decided  the  cause  at  the  Special  Term  in  his  opin- 
ion declares  that  the  showboard  and  its  appurtenances  overhanging 
the  sidewalk  is  an  unlawful  structure  and  constitutes  a  public  nuisance. 
It  is  not  contended  by  the  defendant  that  the  court  is  without  juris- 
diction to  enjoin  the  continuance  of  a  public  nuisance  at  the  suit  of  a 
private  party  injured  thereby,  but  the  learned  justice  in  the  court 
below  held  as  matter  of  fact  that  the  plaintiff  had  sustained  no  dam- 
age by  reason  of  the  existence  of  that  which  is  admitted  to  be  a  nui- 
sance, and  that  he  was  not  entitled  to  the  relief  sought,  because  a 
court  of  equity  will  not  grant  injunctive  relief  to  a  plaintiff  in  such 
an  action  unless  he  has  suffered  financial  loss  or  other  special  injury 
in  consequence  of  the  maintenance  of  a  nuisance. 

As  we  read  the  record  now  before  us,  the  plaintiff  made  ample  proof 
of  financial  loss  and  of  special  injury.  He  suffered  injuries  to  his 
awnings  and  signs  and  show  cases  by  reason  of  water  dripping  from 
the  structure.  Ice  and  snow  forming  thereon  dropped  down,  causing 
the  sidewalk  to  become  slippery,  to  the  annoyance  of  his  customers. 
Paint  dropped  down  from  the  showboard,  his  place  of  business  was 
obstructed  by  painters  coming  and  going  with  their  utensils,  blocking 
the  sidewalk  with  their  material,  and  the  front  of  his  door  with  ropes 
hanging  from  the  scaffold  would  sometimes  remain  there  two  or  three 
days.  He  proved  an  actual  pecuniary  loss  of  from  $236  to  $275  by 
reason  of  damage  to  his  awnings  and  signs  and  show  cases.  As  said 
by  Earl,  J.,  in  Callanan  v.  Oilman,  107  N.  Y.  370,  14  N.  E.  267  (1  Am. 
St.  Rep.  831)  : 

"It  is  the  undoubted  law  that  the  plaintiffs  could  not  maintain  this  action 
without  alleging  and  proving  that  they  sustained  special  damage  from  the 
nuisance,  different  from  that  sustained  by  the  general  public." 

Accepting  that  as  an  accurate  statement  of  the  law,  the  proof  here 
shows  that  the  plaintiff  did  sustain  special  damage  as  above  narrated. 
.  In  the  case  above  cited  the  very  scanty  proof  that  some  custom  was 
turned  from  the  plaintiff's  store  on  account  of  an  obstruction  in  the 
street  and  that  pedestrians  were  turned  from  the  north  side  of  the 
street  before  reaching  the  plaintiff's  store  was  regarded  as  sufficient 
■evidence  to  show  special  damage. 

We  think  the  evidence  here  of  special  damage  by  interference  with 
the  plaintiff's  business,  as  well  as  by  direct  pecuniary  loss,  was  quite 
sufficient  to  authorize  the  issuance  of  the  injunction  prayed  for  in  the 
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complaint,  and  that  therefore  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


LEPOW  V.  KOTTLER. 

{Supreme  Court,  Appellate  Division,  First  Department    NoTember  6.  1906.) 

Tbadb-Name»— Use  by  Fabtness—Dissolution  of  Fibm. 

Plaintiff  and  defendant  formed  a  partnersbip  for  the  manufacture  of 
waists.  The  original  articles  omitted  all  reference  to  the  good  will  of 
the  business  on  dissolution  of  the  firm  and  on  dissolution  by  agreement 
no  reference  was  made  thereto,  and  each  party  continued  a  similar  busi- 
ness in  the  same  locality,  defendant  taking  a  new  partner,  and  making 
use  of  the  old  firm  name,  which  consisted  of  his  own  name  and  the  words 
"ft  Ck)."  while  plaintiff  used  his  name  as  successor  to  the  old  firm.  Held, 
that  defendant  was  entitled  to  continue  the  use  of  his  own  name  and  that 
plaintiff  while  holding  himself  out  as  the  successor  of  the  old  firm  was 
not  entitled  to  restrain  defendant  from  the  use  of  the  firm  name. 

[Ed.  Note.— For  cases  in  point  see  vol.  46,  Cent  Dig.  Trade-Marks  and 
Trade-Names,  §  41.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathan  Lepow  against  Harry  Kottler.  From  an  order 
granting  an  injunction  pendente  lite,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Steuer  &  Hoffman  (Henry  A.  Freidman  and  Charles  L.  Hoffman, 
on  the  brief),  for  appellant. 

Abraham  S.  Shomer  (Morris  Rothenberg,  of  counsel),  for  respond- 
ent 

CLARKE,  J.  It  appears  that  prior  to  the  15th  day  of  June,  1901, 
the  defendant  was  engaged  in  the  business  of  the  manufacture  of  shirt 
waists  under  the  name  of  H.  Kottler  &  Co.,  and  that  on  the  16th  day  of 
June,  1901,  the  defendant  and  the  plaintiff,  whose  name  was  then 
Nathan  Lepawsky,  his  present  name  having  been  assumed  in  April, 
1906,  formed  a  copartnership  and  did  business  under  the  said  name  of  H. 
Kottler  &  Co.  On  the  17th  day  of  November,  1902,  they  entered  into  a 
written  agreement  of  partnership  which,  after  reciting  that  they  had 
theretofore  been  doing  business  together  as  copartners,  set  forth  the 
terms  of  their  future  agreement.  As  originally  drawn,  the  twelfth 
article  of  said  agreement  was  as  follows : 

"12.  It  is  further  expressly  understood  and  agreed  that  in  the  event  hoth 
said  parties  shall  at  the  dissolution  of  the  partnersbip  as  aforesaid,  desire  to 
buy  out  and  retain  the  stock  and  share  of  the  other  as  well  as  the  good  will 
of  the  business,  it  shall  be  lawful  for  either  of  them  to  do  so,  and  the  one  pay- 
ing most  for  the  share  of  the  other  shall  be  entitled  to  the  same  and  so  have 
It" 

Before  signing,  however,  the  words  "as  well  as  the  good  will  of  the 
business"  were  stricken  from  the  agreement,  the  defendant  averring, 
and  the  plaintiff  nowhere  denying,  that  the  elimination  of  said  phrase 
from  the  agreement  of  partnership  was  due  to  the  fact  that  the  defend- 
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ant  at  that  time  refused  to  sign  said  agreement  unless  the  plaintiff 
would  make  no  claim  to  the  good  will,  which  was  the  firm  name  only 
as  there  were  no  other  things  to  which  said  name  applied,  and  that  the 
words  were  stricken  out  by  mutual  consent.  On  the  27th  day  of  June,. 
1906,  the  parties  entered  into  a  written  agreement  for  dissolution 
which  recited  an  accounting  and  the  results  thereof,  and  made  provi- 
sions which  apparently  covered  all  of  the  tangible  assets  of  the  con- 
cern, but  did  not  in  ter  ns  in  any  way  allude  to  the  good  will  of  the 
business  or  the  use  of  the  firm  name.  The  partnership,  during  its 
continuance,  occupied  two  stores,  43  and  45  Mercer  street,  which  were 
side  by  side.  The  agreement  provided  that  the  defendant  should  take 
over  the  lease  of  No.  43  and  the  plaintiff  of  No.  45,  and  each  would 
take  all  of  the  chattels  and  fixtures  in  the  respective  stores.  The  defend- 
ant acquired  all  the  goods  consisting  of  raw  and  made  up  materials,  and 
undertook  to  collect  the  outstanding  accounts  and  to  pay  the  liabilities,, 
and  after  the  payment  thereof  to  pay  to  the  plaintiff  a  certain  proportion 
and  to  himself  the  balance  out  of  the  collections.  The  terms  of  said 
agreement  have  been  carried  out.  The  plaintiff  is  continuing  the 
business  of  manufacturer  of  shirt  waists  at  45  Mercer  street,  and  has 
erected  thereon  a  sign  bearing  his  name,  and  underneath,  the  words,, 
in  large  letters,  "H.  Kottler  &  Co.,"  with  the  word,  in  small  letters, 
"formerly."  The  defendant  has  continued  the  business  of  the  manu- 
facture of  shirt  waists  at  43  Mercer  street,  and  has  taken  in  a  new  part- 
ner by  the  name  of  Zindler,  and  is  continuing  the  business  under  the 
firm  name  of  H.  Kottler  &  Co. ;  that  is,  he  is  using  his  own  name  fol- 
lowed by  the  words  "&  Co."  which  expresses  the  exact  situation  as 
he  had  used  it  before  the  partnership  with  Lepow,  and  during  said 
partnership. 

This  is  an  appeal  from  an  order  made  upon  the  plaintiff's  application 
in  a  suit,  brought  for  that  purpose,  which  enjoins  and  restrains  the 
defendant  from  in  any  manner  using  the  name  of  "H.  Kottler  &  Com- 
pany" or  "H.  Kottler  &  Co.,"  or  any  name  or  similar  name  in  the 
business  of  making  ladies'  shirt  waists  at  43  Mercer  street,  or  at  any 
other  place  within  the  state  of  New  York,  or  displaying  that  said  name 
or  a  similar  name  upon  any  sign,  stationery,  checks,  bills,  or  notes  used 
in  said  business,  or  in  any  other  manner  whatsoever  during  the  pen- 
dency of  this  action. 

The  theory  upon  which  the  action  is  brought,  of  course,  must  be,  that 
the  firm  name  had  by  its  use  in  the  business  become  a  trade-mark  ancF 
part  of  the  good  will.  But,  if  this  should  be  assumed  to  be  true,  I  do 
not  see  that  the  plaintiff  can  possibly  have  any  claim  to  the  exclusive 
use  thereof,  or  rather  that  he  has  any  right  to  prevent  his  late  partner 
using  the  same.  He  did  not  purchase  the  whole  business  of  a  going 
concern,  nor  is  it  his  own  name  that  he  is  seeking  to  protect.  The 
partnership  was  not  dissolved  by  death  so  that  the  firm  name,  as  in  the 
case  of  Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E.  224,  61  L.  R.  A.  796, 
96  Am.  St.  Rep.  606,  became  a  part  of  the  firm's  assets,  the  sale  of 
which  was  required  on  the  settlement  of  its  affairs,  but  by  a  written 
agreement  which,  with  minute  particularity,  upon  an  accounting,  dis- 
posed of  the  affairs  of  the  late  partnership.     Nothing  being  provided 
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in  said  agfreement  in  regard  to  the  good  will  or  the  firm  name,  the 
plaintiff  has  thereunder  acquired  no  right  to  prevent  the  defendant 
from  the  continued  use  of  the  name.  In  Hazard  v.  Caswell,  93  N.  Y. 
559,  45  Am.  Rep.  198,  Judge  Danforth  said : 

"There  can  be  no  doubt  that  upon  the  dissolution  of  the  old  firm  either 
partner  might  continue  to  use  the  trade-mark  in  question,  unless  he  conferred 
upon  the  other  an  exclusive  right  to  do  so.  •  •  ♦  Each  party  might  use 
the  devices  which  constituted  the  trade-mark,  although,  neither,'  except  by 
4igreement,  could  use  the  name  of  the  other." 

And  in  subsequent  litigation  between  the  parties  in  Caswell  v.  Hazard, 
121  N.  Y.  484,  24  N.  E.  707,  18  Am.  St.  Rep.  833,  the  court  said,  in 
referring  to  the  case  in  the  93  N.  Y.,  and  45th  Am.  Dec,  supra : 

It  was  there  held  that,  upon  the  dissolution  of  a  firm  having  an  established 
-trade-mark,  such  firm  assets  remained  the  property  of  the  individual  members 
and  could  be  used  by  any  or  either  of  such  members  in  the  prosecution  of 
this  business." 

It  seems  to  me  upon  these  papers  that  by  the  deliberate  exclusion 
in  the  original  articles  of  partnership  made  after  a  dispute  as  to  the 
disposition  of  the  good  will  in  case  of  dissolution,  and  by  the  omission 
of  all  reference  thereto  in  the  articles  of  dissolution,  that  it  was  the 
clearly  understood  agreement  that  the  defendant  reserved  the  use  of  his 
own  name  in  connection  with  the  phrase  "&  Co.,"  and  that  the  plaintiff 
is  not  entitled  to  an  injunction  before  trial,  preventing  the  defendant  un- 
der such  circumstances  from  using  his  own  name  in  the  conduct  of 
his  business,  especially  when  the  plaintiff  is  himself  making  use  of  the 
firm  name  by  the  sign  "N.  Lepow,  formerly  H.  Kottler  &  Co."  a  clear 
holding  out  that  plaintiff  is  the  successor  to  the  partnership.  This  is 
an  attempt  in  one  way  to  do  what  plaintiff  claims  defendant  is  doing 
in  another.     He  who  seeks  equity  must  do  equity. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.    All  concur. 


TELEPHONINE  CO.  OP  AMERICA  v.  DOUTHITT. 
(Supreme  Court,  Appellate  Division,  First  Department    November  6,  1906.) 

DmnSSAI.    AND    NOWSUIT—VOLUNTARY    DiSCONTimJANOB— CONDITIONS. 

In  an  action  by  a  nonresident  on  an  assignable  chose  in  action,  where 
defendant  did  not  claim  that  he  had  a  counterclaim  which  he  would  lose 
his  right  to  enforce  if  the  action  was  discontinued,  and  plaintiff  moved 
to  discontinue  and  tendered  costs,  it  was  error  to  impose  as  a  condition 
to  a  discontinuance  that  plaintiffs  stipulate  not  to  assign  the  claim  for 
the  purpose  of  a  suit  thereon,  though  possibly  plaintiff  intended  to  assign 
the  action  to  a  resident  of  the  state,  so  as  to  be  relieved  of  the  obligation 
to  give  securi^  for  costs. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Telephonine  Company  of  America  against  John  F. 
Douthitt  From  an  order  granting  a  motion  made  by  plaintiff  for  a 
discontinuance,  but  imposing  a  condition,  plaintiff  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 


CLARKE,  and  SCOTT,  JJ. 
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J.  Harry  Hull,  for  appellant. 

Wayland  E.  Benjamin,  for  respondent, 

INGRAHAM,  J.  This  action  was  brought  to  recover  $50,000  as 
the  damages  sustained  by  the  plaintiff  by  a  refusal  of  the  defendant 
to  perform  a  contract  in  relation  to  certain  patents  owned  by  the  plain- 
tiff. Before  an  answer  was  interposed  the  plaintiff  applied  to  discon- 
tinue the  action,  and  the  costs  were  tendered  but  the  defendant  refused 
to  receive  the  costs,  on  the  ground  that  the  plaintiff  intended  to  as- 
sign the  action  to  a  resident  of  New  York,  so  as  to  be  relieved  of  the 
obligation  to  give  security  for  costs.  Upon  the  application  to  discon- 
tinue the  action,  the  court  required  as  a  condition  that  the  plaintiff 
"should  stipulate  not  to  assign  the  claim  made  herein  for  the  purpose 
of  bringing  suit  thereon."  I  think  that  it  is  quite  clear  that  the  court 
was  without  authority  to  impose  such  a  condition.  Plaintiff's  demand 
was  an  assignable  chose  in  action,  and  the  right  of  an  assignee  of  a 
chose  in  action  to  enforce  it  would  not  be  affected  by  any  such  stipula- 
tion if  given.  The  rule  is  general  that,  in  an  action  at  law,  where  no 
counterclaim  has  been  interposed,  and  when  no  equities  exist  in  favor 
of  the  defendant,  the  plaintiff  has  the  right  to  discontinue  the  action  on 
payment  of  costs.  Counsel  for  the  respondent  cites  In  the  Matter 
of  the  Application,  etc.,  Waverly  Water  Works  Company,  85  N.  Y. 
478,  which  was  an  application  to  discontinue  a  specisil  proceeding  to 
acquire  title  to  lands  under  the  right  of  eminent  domain.  It  was  there 
stated  that  the  general  rule  is: 

"Wben  an  action  or  special  proceeding  has  been  commenced,  the  defendant 
may  have  an  interest  that  it  may  be  conducted  to  its  termination,  and  in 
such  case  the  court  can  protect  such  interest  by  refusing  to  permit  the  action 
or  proceeding  to  be  discontinued,  or  It  may  Impose  such  reasonable  terms  as  a 
condition  of  discontinuance  as  will  fully  protect  or  indemnify  the  defendant" 

In  the  Matter  of  Butler,  101  N.  Y.  307,  4  N.  E.  618,  where  an  ap- 
plication was  made  for  leave  to  discontinue  a  proceeding  requiring 
the  committee  of  a  lunatic  to  account,  the  Court  of  Appeals  said : 

"Ordinarily,  a  suitor  has  the  right  to  discontinue  any  action  or  proceeding 
commenced  by  him,  and  his  reasons  for  so  doing  are  no  concern  of  the  court 
A  par^  should  no  more  be  compelled  to  continue  a  litigation  than  -to  commence 
one,  except  where  substantial  rights  of  other  parties  have  accrued,  and  in- 
justice will  be  done  to  them  by  permitting  the  discontinuance." 

And  the  court  reversed  the  order,  denying  the  motion  to  discontinue, 
and  granted  the  motion. 

To  justify  the  court  in  refusing  an  application  to  discontinue  an 
action  at  law  it  must  appear  that  the  defendant  has  some  right  or  equi- 
ty which  requires  that  the  action  should  be  continued  until  its  termina- 
tion. There  is  nothing  here  to  show  that  the  defendant  was  entitled  to 
have  this  action  continued.  The  defendant  does  not  claim  that  he  has  a 
counterclaim,  which  he  would  lose  his  right  to  enforce  if  the  action 
was  discontinued.  If  plaintiff  did  not  wish  to  proceed  it  could  suffer 
a  nonsuit,  and  its  right  to  assign  the  cause  of  action,  or  to  commence 
a  new  action,  would  not  at  all  be  affected.  There  was  nothing  that 
appeared  that  would  justify  the  court  in  this  case  in  refusing  to  allow 
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a  discontinuance  on  the  usual  terms,  namely,  upon  the  payment  of  costs ; 
and  certainly  the  court  has  no  power  to  impose  conditions  impossible 
to  enforce.  With  the  motive  of  the  plaintiff  for  wishing  to  discon- 
tinue the  action,  the  court  has  nothing  to  do. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  allowing  the  action  to  be  discontinued 
upon  payment  of  actual  costs  granted.    All  concur. 


CAMPBET^L  et  al.  v.  EMSLIE. 

(Supreme  CJonrt,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  Attaohment  —  Pbogeedings  to  Pbooube  —  Affidavit  —  Sufficiency— Non- 
Residence  OF  Defendant. 

Code  Civ.  Proc.  §  636,  par.  2,  relative  to  attacbioent  provides  that  plaln- 
tifiP  must  show  by  affidavit  "that  defendant  is  not  a  resident  of  the  state. 
•  •  •  "  An  affidavit  alleged  that  defendant  was  a  resident  of  the  state  of 
New  Jers^  and  carried  on  his  business  there,  and  had  no  business  in  the 
state  of  New  York ;  that  deponent  had  been  the  attorney  of  plaintiff  for 
a  number  of  years  and  during  the  litigation  In  which  the  attachment  was 
applied  for  had  learned  that  defendant  was  a  resident  of  the  state  of  New 
Jersey.  Held,  that  In  the  absence  of  any  denial  the  affidavit  sufficiently 
showed  defendant's  nonresidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5,  Gent  Dig.  Attachment,  §  808, 
252.] 

Z  Saidb— Amount  Due  Over  Gountebclaimb. 

An  affidavit  for  attachment  was  made  by  plaintiff's  attorney,  plaintiff 
being  a  nonresident  of  the  state.  The  affidavit  showed  that  the  matters 
involved  in  the  action  had  been  in  litigation  for  sometime,  and  through  a 
number  of  courts,  that  in  the  litigation  deponent  had  charge  of  the  trial 
and  knew  the  facts  as  to  the  contracts  of  the  parties  and  the  affidavit 
stated  that  a  certain  sum  was  due  plaintiff  over  and  above  all  counter- 
Glaima  Held,  that  in  the  absence  of  any  contradictory  affidavits  the  affi- 
davit of  the  attorney  sufficiently  showed  plaintiff  was  entitled  to  recover 
the  sum  In  question  over  and  above  all  counterclaims. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  5,  Gent  Dig.  Attachment,  §  291.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  A.  Campbell  and  others  against  James  EmsHe. 
From  an  order  vacating  an  attachment  on  the  papers  on  which  it 
was  granted  plaintiffs  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Griggs,  Baldwin  &  Pierce  (Franklin  Pierce,  of  counsel),  for  appel- 
lants. 

William  McArthur  (J.  Campbell  Thompson,  on  the  brief),  for  re- 
spondent. 

CLARKE,  J.  It  appears  from  the  opinion  of  the  learned  court  at 
Special  Term  that  the  ground  for  setting  aside  the  warrant  of  attach- 
ment herein  upon  the  papers  upon  which  the  same  was  granted,  was, 
first,  that  it  was  not  set  forth  in  said  papers  as  required  by  paragraph 
2  of  section  636  of  the  Code  of  Civil  Procedure,  that  the  defendant  is 


Digitized  by 


Google 


784  100  NEW  TOBK  SUPPLBMBNT  (Sup.  Ct 

and  134  New  York  State  Reporter 

not  a  resident  of  the  state.  The  moving  affidavit  alleges  "that  the  de- 
fendant herein,  James  Emslie,  is  a  resident  of  the  state  of  New  Jersey 
and  carries  on  his  business  at  Weehawken  in  said  state  of  New  Jersey, 
and  has  no  business  in  the  state  of  New  York;  that  deponent  has 
been  the  attorney  of  the  Campbell,  Reid  &  Western  Sales  Stable  Com- 
pany referred  to  in  the  complaint,  and  the  attorney  of  the  plaintiffs 
herein,  during  the  year  1903,  and  ever  since,  and  has  had  charge  of  the 
litigation  referred  to  in  the  complaint,  and  knows  that  defendant  here- 
in is  a  resident  of  the  state  of  New  Jersey,  having  obtained  said  in- 
formation in  said  litigation." 

It  should  be  borne  in  mind  that  no  proof  is  presented  tending  in  any 
way  to  establish  the  fact  that  the  defendant  is  a  resident  of  3ie  state 
of  New  York.  As  said  by  Mr.  Justice  O'Brien  in  Stewart  v.-  Lyman, 
62  App.  Div.  182,  70  N.  Y.  Supp.  936 :  "The  defendant  has  not  pre- 
sented any  counter  affidavits  in  support  of  the  motion  to  vacate  the  at- 
lachment  and  under  such  circumstances  the  plaintiff  is  entitled  to  the 
benefit  of  all  legitimate  inference  from  the  facts  shown." 

We  think  that  upon  the  question  of  nonresidence  enough  was  shown 
to  call  for  the  exercise  of  the  judgment  of  the  justice  granting  the  at- 
tachment, and  that  in  the  absence  of  any  denial  there  is  enough  in  these 
papers  to  sustain  the  reasonable  inferences  that  the  defendant  is  a  non- 
resident of  the  state. 

The  second  ground  for  dissolving  the  attachment  was  that  the  af- 
fidavit was  not  sufficient  to  establish  the  fact  that  the  plaintiff  was 
entitled  to  recover  a  sum  stated  over  and  above  all  counterclaims  known 
to  him. 

The  affidavit  was  made  by  the  attorney  for  the  plaintiflfs,  each  of 
whom  were  nonresidents  of  this  state  and  were  residents  of  either  the 
state  of  Illinois  or  the  state  of  Missouri.  It  appears  upon  the  papers 
upon  which  the  motion  was  granted  that  the  matters  involved  in  this 
suit  have  been  in  litigation  in  the  courts  of  this  state  in  a  case  which 
after  trial  was  appealed  to  the  Appellate  Division  and  to  the  Court  of 
Appeals,  and  was  also  in  litigation  in  the  state  of  New  Jersey,  where, 
after  trial,  the  case  was  taken  to  the  Court  of  Errors  of  said  state. 
It  is  further  set  forth  that  in  the  litigation  in  both  states  the  deponent 
had  charge  of  the  trial  of  both  actions  for  the  plaintiffs,  prepared  the 
attachment  papers  in  both  actions,  had  in  his  possession  the  contracts  of 
the  parties,  knows  the  facts  set  forth  herein  from  his  knowledge  as 
attorney,  and  examined  and  cross-examined  the  witnesses ;  that  he  has 
in  his  possession  the  invoices  and  checks ;  and  he  states  that  said  sum 
is  actually  due  these  plaintiflfs  over  and  above  all  counterclaims;  and 
that  deponent  knows  of  his  own  knowledge  that  there  are  no  counter- 
claims existing  in  favor  of  the  defendant  against  the  plaintiffs*  said 
claim.  He  then  sets  up  facts  hereinbefore  alluded  to  in  detail,  and  al- 
leges "that  deponent  knows  that  there  are  no  counterclaims  to  the  claim 
set  forth  in  the  complaint  and  the  amount  alleged  to  be  due  the  plain- 
tiflfs herein,  and  that  his  knowledge  is  derived  from  his  attorneyship 
and  his  possession  of  all  the  papers  in  both  said  actions  described  in  the 
complaint ;  ♦  *  *  that  this  deponent  knows  the  facts  in  this  case 
and  knows  the  allegations  of  fact  herein  made  to  be  true  from  the  tes- 
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timony  of  the  defendant  taken  in  the  two  trials,  and  the  complaint, 
which  testimony  is  now  in  the  possession  of  this  deponent." 

It  seems  to  me  that  while  it  is  true  that  a  naked  allegation  by  an  at- 
torney that  the  amount  was  due  over  and  above  all  counterclaims  would 
be  insufficient  to  sustain  the  attachment,  yet,  in  the  absence  of  any  con- 
tradictory affidavits,  a  statement  by  an  attorney  upon  such  information 
as  is  disclosed  in  tfiese  affidavits,  growing  out  of  two  litigated  cases 
involving  the  examination  and  cross-examination  of  the  defendant, 
coupled  with  the  possession  of  the  bills,  checks,  pleadings  and  testi- 
mony in  those  cases,  takes  this  case  entirely  out  of  any  such  rule.  If 
not,  I  do  not  see  that  an  attachment  could  be  sustained  in  any  case  unless 
the  affidavit  was  made  personally  by  the  plaintiff,  and  such  is  not 
the  law.  Steele  v.  Gilmore  Manufacturing  Company,  77  App.  Div. 
199,  78  N.  Y.  Supp.   1078. 

It  seems  to  us  that  the  papers  upon  which  the  attachment  was  granted 
sufficiently  complied  with  the  law,  and  that  the  order  appealed  from 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
to  vacate  the  attachment  denied,  with  $10  costs.    All  concur. 


RUSSELL  V.  WALES. 
(Supreme  Court,  Steuben  County.    November  3,  1906.) 

L  Vendob  and  Pxjrchaseb— Pebfobmance  by  Vendor— Abstb act  op  Title. 

A  contract  for  the  sale  of  real  estate  required  the  vendor  to  furnish  to 
the  purchaser  an  abstract  showing  good  title.  The  abstract  disclosed  un- 
satisfied judgments  against  the  premises.  Held,  that  the  purchaser  could 
refuse  to  complete  the  purchase  though  the  vendor's  agent  delivering  the 
abstract  informed  him  that  the  judgments  had  been  paid,  and  though  the 
judgments  had  in  fact  been  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Cent  Dig.  Vendor  and  Pur- 
chaser, §  263.] 

2.  Specifio  Pebfobmance— Contbagt  fob  the  Sale  of  Land— Pebfobmance  bt 
Vendob. 

The  vendor  in  a  contract  for  the  sale  of  real  estate  agreed  to  furnish  an 
abstract  showing  good  title.  The  abstract  furnished  showed  unsatisfied 
judgments  against  the  premises.  Held,  that  the  vendor  could  not  compel 
specific  performance  by  proving  on  the  trial  In  the  suit  therefor  that  the 
judgments  had  been  subsequently  paid. 

Action  by  Sally  Ann  Russell  against  William  A.  Wales.  Com- 
plaint dismissed. 

J.  W.  Russell,  for  plaintiff. 
W.  W.  Oxx,  for  defendant. 

CLARK,  J.  This  action  is  brought  to  compel  specific  performance 
of  a  contract  for  the  sale  of  lands. 

The  lands  in  question  consist  of  a  farm  in  the  town  of  Howard, 
Steuben  county,  N.  Y.  On  the  20th  day  of  June,  1906,  the  parties 
entered  into  a  written  contract  whereby  the  plaintiff  agreed  to  sell 
to  the  defendant  the  lands  in  question  for  $3,500.  Among  the  condi- 
tions in  the  contract  was  one  providing  that  the  defendant,  as  part  of 
the  purchase  price,  was  to  pay  the  liens  then  resting  upon  the  proper- 
100N.T.S.— 50 
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ty  not  exceeding  $3,600  in  amount,  and,  if  the  aggregate  amount  of 
the  liens  was  less  than  the  purchase  price,  the  overplus  should  be  paid 
to  the  plaintiff.  The  contract  further  provided  that  within  20  days 
from  the  date  of  the  contract  the  plaintiff  was  to  furnish  for  and  de- 
liver to  the  defendant  an  abstract  of  title  of  the  premises  in  question, 
certified  by  the  county  clerk,  and  showing  a  "good  and  satisfactory" 
title  to  said  premises  in  this  plaintiff.  On  the  20th  day  after  the 
making  of  the  contract  the  plaintiff's  agent  and  attorney  did  procure 
and  deliver  to  the  defendant  an  abstract  of  title  of  the  premises  in 
question,  and  the  defendant,  who  is  not  a  lawyer,  but  a  farmer,  and 
without  experience  in  examining  such  papers,  informed  plaintiff's  attor- 
ney and  agent  that  he  would  submit  the  abstract  to  counsel,  and,  if 
it  was  all  right,  and  showed  a  good  and  satisfactory  title  in  the  plain- 
tiff, that  he  would  complete  the  purchase.  On  July  25,  1906,  plain- 
tiff's attorney  testified  iJiat  he  tendered  the  deed  to  the  plaintiff,  of 
the  property  in  question,  duly  signed  and  executed  by  all  persons  in- 
terested in  the  property,  and  requested  the  defendant  to  complete  the 
purchase. 

The  facts  and  circumstances  attending  this  alleged  tender  are  dis- 
puted by  the  defendant,  who  testifies  that  the  plaintiff's  attorney  did 
not  offer  him,  or  attempt  to  hand  him  the  deed  executed  by  the  plain- 
tiff and  all  other  persons  in  interest,  but  that  he  simply  drew  from  his 
pocket  an  envelope,  stating  that  he  had  the  deed,  or  that  in  substance, 
but  that  it  was  never  handed  to  the  defendant,  he  never  saw  it,  never 
saw  a  signature  on  it,  and  had  no  knowledge  whatever  whether  it  was 
a  deed  or  not,  excepting  what  plaintiff's  attorney  told  him.  The  trans- 
action was  while  the  parties  were  several  feet  apart  in  the  highway, 
and  I  do  not  think  that  the  plaintiff's  agent  and  attorney  properly  ap- 
prised the  defendant  of  the  nature  of  the  paper  he  had,  for  it  is  not 
claimed  that  the  defendant  had  the  document  in  his  hands,  or  was  near 
enough  to  it  to  see  what  it  was,  even  if  the  deed  had  been  taken  from 
the  envelope,  which  is  stoutly  denied  by  the  defendant.  The  defend- 
ant at  the  time  informed  the  plaintiff's  agent  that  he  could  not  com- 
plete the  purchase  for  the  reason  that  the  abstract  of  title  did  not  show 
the  plaintiff  to  have  a  good  and  satisfactory  title,  whereupon  the  plain* 
tiff's  attorney  immediately  served  upon  the  defendant  the  summons 
in  this  action,  showing  clearly  that  before  he  ever  attempted  to  tender 
the  deed  to  the  defendant,  he  had  taken  the  preliminary  steps  to  com- 
mence this  action  by  actually  issuing  the  summons.  The  abstract  of 
title,  which  was  delivered  to  the  defendant,  did  not  show  a  good  or 
satisfactory  title  in  this  plaintiff,  for  the  reason  that  at  the  time  it 
was  delivered  to  the  defendant  it  disclosed  the  fact  that  J.  W.  Russell, 
a  son  of  the  plaintiff,  who  is  the  plaintiflF's  attorney,  and  who  had  for- 
merly been  the  owner  of  an  undivided  two-thirds  interest  in  the  prem- 
ises in  question,  had  conveyed  it  to  the  plaintiff;  and  his  wife,  who 
was  still  living,  had  not  joined  in  the  conveyance.  Furthermore,  the 
abstract  disclosed  the  fact  that  there  were  several  unsatisfied  judg- 
ments which  were  apparent  liens  against  the  property  in  question,  and 
which  in  the  aggregate  with  the  mortgages  amounted  to  more  than  the 
purchase  price  of  the  property.     It  is  true  that  the  plaintiflf's  agent 
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infonned  the  defendant  that  these  several  judgments  had  been  paid, 
but  that  was  not  sufficient  for  a  compliance  with  the  terms  of  the 
contract;  the  contract  provided  that  the  abstract  of  title  must  show 
a  clear  and  satisfactory  title  in  the  plaintiff,  and  the  defendant  had  a 
right  to  insist  that  the  abstract  of  title  furnished  should  show  such 
good  and  satisfactory  title,  and  the  defendant  was  not  obliged  to  take 
the  words  of  the  agent  of  the  plaintiff  as  to  whether  the  several  un- 
satisfied liens  had  been  paid.  The  abstract  of  title  showed  clearly 
that  these  several  judgments  were  liens  upon  the  property.  That 
being  so,  the  defendant  had  a  perfect  right  to  refuse  to  complete  the 
purchase,  because  she  did  not  show  such  good  and  satisfactory  title 
as  the  contract  provided  that  the  abstract  must  show.  It  makes  no 
difference  whether  or  not  these  claims  had  actually  been  paid;  and 
on  the  trial  the  plaintiff  produced  satisfactions  of  these  liens.  The 
fact  of  the  matter  is  that  the  plaintiff,  by  the  terms  of  the  contract, 
agreed  to  furnish  the  defendant,  within  20  days  after  the  date  of  the 
contract,  with  an  abstract  of  title,  showing  that  she  had  a  good  and 
satisfactory  title  to  the  premises  in  question,  and  the  abstract  which 
she  did  furnish  did  not  show  such  good  and  satisfactory  title;  and, 
when  it  did  not,  the  defendant  had  a  perfect  right  to  reject  it  and  re- 
fuse to  complete  the  purchase,  and  he  is  not  obliged  to  take  anybody's 
statement  as  to  these  various  liens  having  been  paid.  The  abstract 
of  title  showed  that  they  had  not  been  paid,  and  that  document  was  what 
the  defendant  relied  upon,  and  he  had  a  right  to  rely  upon  it,  and,  in 
refusing  to  complete  the  purchase  because  of  these  defects,  the  defend- 
ant acted  strictly  within  his  rights. 

Under  the  terms  of  the  contract  in  question,  this  defendant  was  en- 
titled to  a  marketable  title,  and  the  abstract  of  title  furnished,  and 
which  was  offered  in  evidence,  shows  that  at  the  time  an  attempt  was 
made  to  tender  a  deed  of  the  premises  in  question  to  the  defendant, 
besides  two  mortgages  aggregating  over  $2,300,  which  were  liens  on 
the  premises,  there  were  unsatisfied  judgments,  apparent  liens  on  the 
property,  aggregating  $2,370.32,  besides  interest.  These  facts  were 
disclosed  by  the  abstract,  and  the  defendant  had  nothing  to  show  that 
any  of  these  judgments  had  beeti  satisfied,  excepting  the  word  of  the 
plaintiff's  agent,  and  that  was  not  sufficient.  The  abstract  did  not 
show  a  good  or  satisfactory  title,  and  certainly  not  a  marketable  title, 
and,  under  these  circumstances,  the  defendant  had  a  right  to  reject  it. 
Brokaw  v.  Duffy,  166  N.  Y.  391,  59  N.  E.  196.  "A  purchaser  should 
not  be  left  to  the  uncertainty  of  a  doubtful  title  or  the  hazard  of  a 
contest  with  other  parties  which  may  seriously  affect  the  value  of  the 
property,  etc."  Jordan  v.  Poillon,  77  N.  Y.  518.  "A  purchaser  ought 
not  to  be  compelled  to  take  property,  the  possession  of  which  he  may 
be  compelled  to  defend  by  litigation."  McPherson  v.  Schade,  149 
N.  Y.  16,  43  N.  E.  527.  "A  title  is  not  marketable  when  it  exposes 
the  party  holding  it  to  litigation."  Swayne  v.  Lyon,  67  Pa.  436; 
Moore  v.  Williams,  115  N.  Y.  586,  22  N.  E.  233,  6  L.  R.  A.  654,  12 
Am.  St.  Rep.  844.  If  plaintiff's  agent  had  produced  satisfactions  of 
these  judgments  at  the  time  he  attempted  to  tender  the  deed,  a  differ- 
ent state  of  facts  would  have  existed,  but  no  such  documents  were 
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produced.  Here  was  the  abstract  furnished  by  the  defendant  which 
showed  three  unsatisfied  judgments  which  were  apparent  liens  upon 
this  property,  and  th^  mere  statement  of  the  plaintiff's  agent  that  these 
judgments  were  paid  was  not  sufficient.  The  abstract  of  title  which 
she  produced  clearly  showed  a  defective  title,  at  least  a  title  that  was 
not  marketable.  "A  title  that  is  open  to  reasonable  doubt  is  not  a 
marketable  title.**  Salisbury  v.  Ryon,  105  App.  Div.  448,  94  N.  Y. 
Supp.  352. 

The  only  question  here  is  whether  or  not  the  title  offered  by  the 
plaintiff  to  the  defendant,  as  disclosed  by  the  abstract,  was  good  or 
bad,  and  an  examination  of  the  abstract  itself  answers  that  question, 
because  it  shows  upon  the  face  that  the  title  was  bad;  that  it  was  not 
a  good  and  satisfactory  title;  that  it  was  not  a  marketable  title; 
and  before  the  plaintiff  should  ask  a  court  of  equity  to  compel 
specific  performance,  she  should  have  at  least  placed  herself  in  a 
position  to  demand  such  relief  by  furnishing  an  abstract,  show- 
ing a  good  and  satisfactory  title,  as  she  agreed  to  do  by  her  con- 
tract. In  this  she  wholly  failed,  as  an  examination  of  her  abstract 
will  disclose,  and  however  unfortunate  it  may  be  for  the  plaintiff, 
she,  by  not  procuring  satisfactions  of  those  judgments,  and  having 
them  recorded  so  that  the  abstract  would  disclose  the  fact  that  the 
judgments  had  been  paid,  is  alone  responsible  for  the  unfortunate 
situation  in  which  she  is  placed ;  but  in  view  of  the  terms  of  the  con- 
tract, showing  clearly  what  the  plaintiff  bound  herself  to  do,  and  the 
tmdisputed  fact  that  the  abstract  of  title  furnished  by  her  did  not  meas- 
ure up  to  the  terms  of  the  contract,  she  is  not  entitled  to  the  relief 
asked  for  in  this  action. 

It  follows  that  the  complaint  must  be  dismissed,  with  costs. 

Findings  may  be  submitted. 


<51  Mise.  Rep.  190.) 

PEOPLE  ez  rel.  LODES  ▼.  DEPARTMENT  OP  HEAI/TH  OP  CITT  OP 

NEW  YORK. 

(Supreme  Court,   Special  Term,  Kings  County.    June,   1006.) 

1.  Certiobari— When  Lies. 

Certiorari  will  not  He  to  review  the  action  of  the  department  of  health 
of  the  city  of  New  York  in  preventing  one  from  carrying  on  the  business 
of  selling  mills ;  It  not  being  a  judicial  determination. 

[Ed.  Note. — Por  cases  in  point,  see  vol.  0,  Cent  Dig.  Certiorari,  K  33, 
84.] 

2.  Health— Saus  op  Mn.K— Regulation. 

Though  the  right  to  carry  on  the  business  of  selling  milk  Is  a  constitu- 
tional one,  it  is  subject.  In  the  interests  of  public  health,  to  the  exercise 
of.  the  police  power  of  the  state. 

[Ed.  Note. — For  cases  in  point,  see  voL  25,  Cent  Dig.  Health,  §  25 ;  voL 
23,  Cent  Dig.  Food,  ||  1,  a] 

S.  Sake— Liabilities  or  Board. 

Where  the  board  of  health  improperly  refuses  a  person  a  right  to  carry 
on  the  business  of  selling  milk  in  a  city,  the  persons  constituting  the 
board  are  subject  to  the  same  liabilities  as  an  individual  interfering  with 
a  lawful  business. 

£Bd.  Note.— For  cases  in  point,  see  vol.  25,  Cent  Dig.  Health,  §  la] 
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Application  by  the  people,  on  the  relation  of  George  Lodes,  for 
writ  of  certiorari  to  the  department  of  health  of  the  city  of  New  York. 

Albert  R.  Moore,  for  relator. 
William  Hughes,  for  respondent 

BURR,  J.  It  is  conceded  that  there  is  no  statute  expressly  au- 
thorizing the  issue  of  a  writ  of  certiorari  to  review  the  action  of  the 
board  of  health  in  preventing  relator  from  carrying  on  the  business 
of  selling  milk  in  the  city  of  New  York.  In  the  absence  of  such 
statutory  authority,  unless  entitled  to  a  common-law  writ,  he  is  not 
entitled  to"  this  remedy  for  the  wrong  which  may  have  been  done  to 
him.  Code  Civ.  Proc.  §  2120.  A  common-law  writ  is  only  available 
to  review  an  act  judicial  in  its  character.  Th,e  fact  that  a  public  board 
or  agent  exercises  judgment  and  discretion  in  the  performance  of  du- 
ties does  not  necessarily  make  the  action  judicial  in  character.  Peo- 
ple ex  rel.  Second  Avenue  Railroad  Company  v.  Board  of  Park  Com- 
missioners, 97  N.  Y.  37 ;  People  ex  rel.  Trustees  v.  Board  of  Super- 
visors of  Queens  County,  131  N.  Y.  468,  30  N.  E.  488. 

A  judicial  proceeding  implies  a  hearing  as  a  matter  of  right  to  the 
person  affected  thereby.  There  is  no  provision  of  law  giving  a  party 
a  right  to  a  judicial  hearing  before  the  board  of  health.  It  often  acts 
summarily  upon  the  evidence  of  the  senses  of  its  members,  or  upon 
ex  parte  statements  of  others.  Its  summary  determination  that  the 
relator  shall  not  vend  milk  in  the  city  of  New  York  is  not  a  judicial 
determination,  although  it  may  involve  the  exercise  of  judgment  and 
discretion.  People  ex  rel.  Copcutt  v.  Board  of  Health,  140  N.  Y.  1, 
35  N.  E.  320,  37  Am.  St.  Rep.  522 ;  People  ex  rel.  Savage  v.  Board 
of  Health,  33  Barb.  344,  cited  with  approval  in  People  ex  rel.  Trustees 
v.  Board  of  Supervisors,  131  N.  Y.  468,  30  N.  E.  488. 

The  relator  is  not  without  remedy.  The  right  to  carry  on  the  busi- 
ness of  selling  milk  is  a  constitutional  one.  This  right  can  only  be 
interfered  wifli,  in  the  exercise  of  the  police  power  of  the  state,  be- 
cause, in  the  manner  of  his  conduct  of  the  business  or  the  circum- 
stances surrounding  it,  the  public  health  is  imperiled.  If  as  matter 
of  fact  the  public  health  is  not  thereby  imperiled,  the  summary  deter- 
mination of  the  board  of  health  does  not  make  it  so ;  and  its  interfer- 
ence with  his  business  would  subject  the  persons  constituting  the 
board  to  the  same  perils  and  liabilities  as  an  individual  who  interfered 
with  a  lawful  business.  People  ex  rel,  Copcutt  v.  Board  of  Health, 
140  N.  Y.  9,  36  N.  E.  320,  37  Am.  St.  Rep.  522.  In  addition  to  the 
remedies  to  the  party  aggrieved  pointed  out  in  that  case,  it  may  be  that, 
if  the  relator  established  a  clear  legal  right  to  carry  on  the  business 
without  interference,  mandamus  would  lie  to  compel  the  board  to  issue 
tha  permits  which  by  the  Sanitary  Code  it  has  made  a  condition  preced- 
ent to  the  conduct  of  the  same. 

The  application  for  a  writ  of  certiorari  is  denied,  without  costSw 

Application  denied,  without  costs. 
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HORN  v.  HOBN  et  aL 
(Sapreme  Court*  Appellate  Diyislon,  First  Department    November  5,  1906.> 

1.  Dismissal    and    Nonsuit— Voluntabt    Discontinuance— Vacating    Ap- 

pointment OF  Receiver. 

In  a  suit  for  partition,  a  receiver  to  collect  the  rents  of  the  property 
in  controversy  was  appointed.  He  had  been  appointed  receiver  of  the 
rents  In  a  prior  action.  The  partition  suit  was  settled  by  the  parties. 
Held,  that  the  court,  on  a  motion  for  a  discontinuance,  could  only  vacate 
the  order  appointing  the  receiver  In  that  action,  and  leave  the  parties  to 
an  application  in  the  action  In  which  the  receiver  was  first  appointed  for 
an  accounting  for  the  rents  received. 

2.  AiTOBNEr  AND  Client—Lien— CosTS  OP  Action. 

CJode  Civ.  Proc.  §  66,  gives  to  an  attorney  appearing  for  a  party  a  lien 
on  his  client's  cause  of  action  and  the  proceeds  thereof,  which  lien  Is 
not  affected  by  any  settlement  between  the  parties.  In  a  suit  for  parti- 
tion, a  defendant  appeared  by  attorney  who  served  no  answer.  It  was 
not  disputed  that  defendant  had  a  right  of  dower  in  the  property  In  con- 
troversy and  the  claim  of  plaintiff  was  that  she  was  only  entitled  to 
dower.  The  parties  settled  the  suit  Held,  that  the  court,  on  granting  a 
discontinuance  pursuant  to  the  settlement,  could  not  impose  a  lien  for  the 
services  of  defendant's  attorney  on  the  property  to  which  the  action  re- 
lated except  the  Interest  of  his  client  but  the  attorney  was  entitled  to 
the  taxable  costs  of  the  action. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  5,  Cent  Dig.  Attorney  and  Client 
§§  407-417.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Christian  C.  Horn  against  George  P.  Horn  and  others. 
From  an  order  directing  a  discontinuance  of  the  case  on  prescribed 
conditions,  plaintiff  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  end  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Benno  Loewy,  for  appellant 
Henry  P.  Lippold,  in  pro.  per. 
Charles  A.  Riegelman,  for  receiver. 

INGRAHAM,  J.  This  action  was  brought  for  the  partition  of  real 
property.  The  complaint  was  served  on  the  defendant  Amelia  Essner, 
who  appeared  by  an  attorney.  A  receiver  was  appointed  to  collect  the 
rents  and  profits  of  the  property  in  controversy.  Before  the  defend- 
ant Amelia  Essner  had  answered,  the  parties  settled  the  action  where- 
upon the  plaintiff  made  a  motion  on  notice  to  the  receiver  and  the  at- 
torney for  the  defendant  Amelia  Essner,  to  discontinue  the  action, 
without  costs,  in  accordance  with  the  terms  of  the  agreement  entered 
into  by  the  parties  interested  in  the  property  and  that  possession  of  the 
property  be  turned  over  by  the  receiver  to  the  plaintiff.  That  motion 
coming  on  to  be  heard  the  attorney  for  Amelia  Essner  appeared  and.  in- 
sisted that  he  should  be  paid  the  compensation  to  which  he  was  en- 
titled for  the  services  he  had  rendered  to  the  defendant,  and  the  re- 
ceiver appeared  and  asked  that  his  fees  should  be  provided  for.  The 
court  thereupon  made  an  order,  discontinuing  the  action,  without  costs, 
upon  the  condition  that  the  attorney  for  the  defendant  Amelia  Essner 
be  paid  $750,  or  such  sum  as  should  be  determined  that  was  the  value 
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of  his  services  by  a  reference,  and  that  the  receiver  turn  over  the  prop- 
erty on  payment  of  his  legal  fees  and  disbursements.  This  order  also 
contains  a  provision  that: 

"PendiDg  the  hearing  and  final  determination  of  the  proceedings  upon 
such  reference,  if  had,  the  said  attorney  shall  have  a  lien  for  such  services, 
upon  the  respective  causes  of  action,  forming  the  subject-matter  of  this  ac- 
tion, and  of  the  said  action  of  'Essner  v.  Essner*  and  upon  the  agreement 
of  settlement  made  herein,  between  the  plalntiflT  and  the  said  defendants, 
bearing  date  June  28,  1906." 

The  plaintiff  appeals  from  so  much  of  the  order  as  imposes  these 
conditions  for  the  discontinuance  of  the  action. 

The  receiver  was  appointed  receiver  of  the  rents  of  the  property, 
and,  to  enable  him  to  collect  such  rents,  he  was  entitled  to  its  posses- 
sion. Presumably  he  has  in  his  possession  the  rents  that  he  has  col- 
lected, and  the  question  as  to  what  he  was  to  do  with  these  rents  was 
.  not  before  the  court.  The  amount  of  his  compensation  can  be  fixed  in 
a  proper  proceeding  when  he  accounts  for  the  rents  that  he  has  collect- 
ed. As  he  was  entitled  to  the  possession  of  the  property  only  to  enable 
him  to  collect  the  rents  when  the  action  was  discontinued,  and  he  was 
no  longer  entitled  to  collect  the  rents,  his  right  to  the  possession  of 
the  property  terminated.  It  appeared,  however,  that  he  had  been  ap- 
pointed receiver  of  these  rents  and  profits  in  another  action  which 
so  far  as  appears,  had  not  been  discontinued.  On  this  application  all  • 
that  the  court  can  do  is  to  vacate  the  order  appointing  him  receiver 
in  this  action,  leaving  the  parties  to  an  application  in  the  action  in 
which  he  was  first  appointed  receiver  for  an  accounting  for  the  rents 
that  he  had  received,  and  for  the  delivery  of  the  possession  of  the  prop- 
erty to  the  parties  entitled  to  it.  In  relation  to  the  claim  of  the  attor- 
ney for  Amelia  Essner,  who  had  appeared,  but  had  served  no  answer,  it 
is  difficult  to  see  upon  what  he  could  have  had  a  lien  for  the  services 
that  he  had  rendered  to  his  client.  It  was  never  disputed  but  that  his 
client  had  a  right  of  dower  in  the  property,  and  the  plaintiff's  claim 
was  that  she  was  only  entitled  to  such  an  interest.  No  answer  was 
served,  and  no  counterclaim  interposed,  and  there  was  nothing,  there- 
fore, to  which  a  lien  could  attach  under  section  66  of  the  Code  of  Civil 
Procedure.  The  court  was  not  justified  in  imposing  a  lien  upon  the 
property  to  which  the  action  related,  or  to  any  interest  or  right  that  any 
of  the  parties  had  therein,  except  his  client ;  and  if  his  client  had  merely 
a  right  of  dower,  that  right  has  terminated  by  her  death.  So  far  as 
I  can  see,  all  that  this  attorney  was  entitled  to  in  this  action  was  the 
costs  of  the  action  to  be  taxed.  He  was  entitled  to  these  costs,  as  the 
parties  including  his  client  could  not  settle  the  action  so  as  to  affect 
his  right  to  receive  the  costs  to  which  he  was  entitled  upon  the  discon- 
tinuance of  the  action. 

I  think  the  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  to  be  paid  by  the  attorney  personally,  and  an  order 
granted  discontinuing  the  action  upon  payment  to  the  attorney  who  ap- 
peared for  Amelia  Essner,  his  costs  and  disbursements  to  be  taxed,  and 
vacating  the  order  appointing  the  receiver  of  the  rents  and  profits.  All 
concur. 
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BERG  v.  MEAD  et  al. 
(Supreme  Court,  Appellate  Diyislon,  First  Department    November  5,  190&) 

Joint  Adventures— Accounting. 

Several  persons  agreed  to  purchase,  develop,  and  sell  real  estate,  title 
to  which  was  to  be  held  by  some  of  them  as  trustees,  the  agreement  to 
continue  for  a  specified  time.  Subsequently,  It  was  agreed  that  one  of 
the  trustees  should  have  active  charge  of  the  management  and  develop- 
ment of  the  property,  and  of  making  sales  thereof.  Such  trustee  thereafter 
secured  money  from  the  parties  to  the  agreement,  proceeded  with  the 
development  of  the  property,  and  from  time  to  time  made  sales,  thereof, 
receiving  the  proceeds  therefrom.  Held,  to  establish  a  Joint  adventure  as 
between  the  parties  to  the  agreement,  requiring  the  court,  after  the  ex- 
piration of  the  term  during  which  the  agreement  was  to  continue,  to  direct 
a  general  accounting  of  all  transactions  between  the  parties  to  the  agree- 
ment, so  that  in  one  proceeding  there  could  be  a  final  accounting  between 
the  parties  interested. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29,  Gent  Dig.  Joint  Adventures,. 
I  7;  vol.  1,  Cent  Dig.  Account,  S§  10,  11.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  I.  Berg  against  Whitman  S.  Mead  and  another, 
as  committee  of  Augustus  T.  Gillender  and  others.  From  an  inter- 
locutory judgment  for  an  accounting  entered  on  decision  at  special 
term,  Whitman  S.  Mead  and  anotHer,  as  committee,  appeal.  Modified 
and  affirmed. 

•    Argued    before     PATTERSON,     INGRAHAM,    LAUGHUN, 
CLARKE,  and  HOUGHTON,  JJ. 

Origen  S.  Seymour,  for  appellants. 

Howard  Hasbrouck,  for  respondent  Berg. 

Ezekiel  Fixman,  for  respondents   Hindley  &  Kukuck. 

INGRAHAM,  J.  On  July  1,  1891,  Augustus  T.  Gillender  and  five 
others,  parties  to  this  action,  entered  into  an  agreement  for  the  pur- 
chase, development,  and  sale  of  certain  real  property;  the  parties  to 
the  agreement  to  be  interested  in  the  following  proportions :  The  de- 
fendant Augustus  T.  Gillender,  ^^/ao  thereof,  the  plaintiff,  Charles  I. 
Berg,  */2o,  the  defendant  Napoleon  B.  Kukuck,  */*•>  ^he  defendant 
Nathan  F.  Barrett,  ^/«o,  the  defendant  Adolphus  H.  Stoiber,  ^/to,  and 
the  defendant  John  H.  Hindley,  ^/ao.  The  agreement  recites  that  for 
convenience  the  property  had  been  taken  in  the  name  of  the  defendant 
Augustus  T.  Gillender,  the  plaintiff,  Charles  I.  Berg,  and  the  defendant 
Hindley,  as  joint  tenants;  they  being  designated  by  the  term  "trus- 
tees." The  agreement  then  provided  that  the  premises  were  to  be  held 
by  the  trustees  in  trust  not  longer  than  the  1st  day  of  July,  1895, 
except  that  said  period  may  be  increased  or  diminished  by  a  further 
agreement.  The  agreement  then  provided  that  these  trustees  should 
have,  power  to  call  for  contributions  by  those  interested  in  a  sum  not 
exceeding  $25,000 ;  the  proceeds  thereof  to  be  divided  among  the  as- 
sociates according  to  their  proportionate  interests  in  the  property. 
Provision  was  made  in  the  agreement  for  the  method,  by  which  the 
consent  of  the  parties  to  the  instrument  should  be  obtained  when  nec- 
essary, or  by  which  the  agreement  could  be  modified. 
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The  complaint  alleges  that,  after  the  execution  and  delivery  of  said 
contract,  and  the  conveyance  of  the  property  to  the  trustees,  it  was 
agreed  among  the  parties  to  the  contract  that  the  defendant  Gillender 
should  have  active  charge  of  the  management  and  development  of  the 
said  property,  and  of  making  sales  thereof;  that  there  was  thereafter 
paid  to  Gillender,  in  accordance  with  the  terms  of  the  contract,  the 
sum  of  $25,000,  as  therein  provided,  and  also  various  other  sums  to  be 
expended  for  the  purposes  set  forth  in  the  agreement ;  that  Gillender 
proceeded  with  the  development  and  improvement  of  said  property,  and 
from  time  to  time  various  sums  of  money  were  expended  by  him  for 
said  purposes ;  that  sales  of  certain  portions  thereof  were  made  by  Gil- 
lender at  different  times,  and  the  moneys  and  other  proceeds  resulting 
from  such  sales  were  also  received  by  him.  The  complaint  then  sets 
forth  certain  sales  made  by  Gillender,  and  the  receipt  of  the  considera- 
tion therefor  by  him;  that  two  of  the  associates,  Barrett  and  Stoiber, 
subsequently  assigned,  transferred,  and  released  all  their  rights  and 
interests  to  the  defendant  Gillender;  that,  for  a  short  period  after  the 
execution  of  said  agreement,  the  said  Gillender  rendered  to  the  plain- 
tiff at  irregular  intervals  statements  or  accounts  of  his  transactions 
under  the  terms  of  said  agreement ;  that  said  statements  were  incomplete 
and  fragmentary,  and  no  statements  or  accounts  of  money  received  or 
expended  by  Gillender  had  been  received  by  the  plaintiff ;  and  that,  on 
the  16th  day  of  June,  1905,  the  defendants  Mead  and  Fliess  were  duly 
appointed  committee  of  all  the  property  of  said  Gillender.  It  is  not 
alleged  that  Gillender  had  been  adjudged  incompetent,  but  I  suppose 
that  could  be  fairly  inferred  from  the  complaint. 

The  defendants,  other  than  Gillender's  committee,  answered  the 
complaint,  admitting  the  allegations,  and  joining  in  the  demand  for  an 
accounting.  The  committee  of  Gillender  admitted  the  execution  of 
the  agreement,  the  conveyance  of  the  property  to  the  trustees,  and  ad- 
mitted that  Gillender  made  certain  conveyances  of  a  portion  of  the 
property  set  forth  in  the  complaint.  The  judgment  demanded  by  the 
plaintiff  is  that  the  relations  existing  between  the  plaintiff  and  the  de- 
fendants under  and  by  virtue  of  this  agreement  be  dissolved  and  ter- 
minated, and  that  an  account  to  be  taken  of  all  transactions  and  dealing 
had  under  such  contract ;  that  such  property  as  may  remain  undisposed 
of  under  said  agreement  be  sold,  and  the  proceeds  thereof  distributed 
among  the  parties  to  the  agreement  as  they  may  be  entitled  thereto, 
and  for  other  relief.  The  case  coming  on  for  trial,  the  court  found 
these  facts  in  accordance  with  the  allegations  of  the  complaint,  and 
judgment  was  entered,  adjudging  that  the  relations  between  the  parties 
be  terminated  and  dissolved,  and  directing  the  committee  of  Gillender 
to  account,  and  appointing  a  referee  to  take  and  state  the  accounts. 

I  think  this  agreement  established  that  there  was  a  joint  adventure 
as  between  the  parties  to  the  contract  in  relation  to  this  real  property, 
the  title  to  which  was  taken  and  held  by  the  trustees  in  trust  for  the 
parties  to  the  agreement ;  and  that  at  the  time  during  which  the  agree- 
ment was  to  continue  by  its  terms,  has  long  since  expired,  the  plain- 
tiff was  entitled  to  an  adjudication  that  the  partnership  or  adventure 
be  dissolved,  and  that  the  trustees  account  in  this  action.    The  form  of 
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the  interlocutory  judgment  is,  I  think,  improper,  as  it  should  direct 
a  general  accounting  of  all  transactions  between  the  parties  to  the  agree- 
ment, so  that  in  one  proceeding  there  could  be  a  final  accounting  and 
winding  up  of  the  affairs  of  the  joint  adventure.  Upon  such  an  ac- 
counting the  trustees  would  be  required  to  submit  an  account  of  the 
proceedings,  and  the  judgment  could  direct  that  each  trustee  should  ac- 
count for  the  money  or  property  that  had  come  into  his  hands,  or  for 
which  he  was  responsible,  and  there  could  thus  be  a  final  settlement  of 
the  accounts,  and  a  judgment  in  favor  of  and  against  each  party  to  the 
action  according  to  their  respective  rights  as  they  developed  before 
Ihe  referee.  This,  I  understood,  was  acquiesced  in  by  all  the  parties 
who  appeared  on  the  argument. 

It  follows  that  this  judgment  should  be  modified,  by  containing  a 
provision  for  a  general  accounting  as"  hereinbefore  indicated ;  and,  as 
modified,  the  judgment  should  be  affirmed,  with  costs  to  the  parties 
who  appeared  on  this  appeal,  payable  out  of  any  money  that  may  subse- 
quently be  realized  upon  the  final  settlement  of  the  accounts.  All 
concur. 


PABST  BREWING  CO.  v.  OAKI.EY. 
(Supreme  Court,  AppeUate  Division,  First  Department    November  S,  1006.) 

1.  Waters— Public    Supply— Water    Rsrtb— Metbbs— Aotion    to    Oobrect 

Record— Evidence— SuFPioiENOY. 

In  an  action  to  correct  the  record  of  water  used  as  shown  by  a  meter 
Installed  under  Greater  New  York  Charter,  Laws  1897,  pp.  164,  165.  c 
878,  §f  473,  476,  authorizing  a  dependence  on  such  record,  eyidence  ex- 
amined, and  held  insufficient  to  justify  a  disturbing  of  the  record. 

2.  Same— General  Rule. 

Greater  New  York  Charter,  Laws  1807,  pp.  164,  165,  c.  878,  H  478,  475, 
provide  that  when  water  meters  are  installed  "the  charge  for  water 
shall  be  determined  only  by  the  quantity  of  water  actually  used  as'  shown 
by  said  meters."  Held,  that  such  measurement  must  be  deemed  con- 
clusive, at  least  where  no  case  of  hardship  is  shown,  In  which  the  evi- 
dence demonstrates  beyond  question  that  through  fraud,  mistake^  or 
accident  the  record  of  the  meter  is  erroneous. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Pabst  Brewing  Company  against  John  T.  Oakley, 
as  commissioner,  etc.,  of  the  city  of  New  York.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Appeal  by  defendants  from  a  judgment  of  the  Special  Term,  on  a 
trial  of  the  issues  by  the  court,  requiring  defendants  to  correct  the  rec- 
ords of  the  Department  of  Water  Supply,  Gas  &  Electricity  of  the  city 
of  New  York  for  the  period  between  May  16,  1904,  and  October  10th 
thereafter,  so  that  the  same  will  show  that  plaintiff  used  during  said 
period  on  the  premises  described  in  the  complaint  441,000  cubic  feet 
of  water,  instead  of  859,000  cubic  feet  of  water,  as  shown  by  the  rec- 
ords which  are  in  accordance  with  the  registration  of  the  meter,  and  re- 
quiring a  corresponding  correction  in  the  amount  of  the  indebtedness 
of  the  plaintiff  to  the  defendant  for  the  use  of  water. 
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Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

Theodore  Connoly,  for  appellant. 
A.  S.  Gilbert,  for  respondent 

LAUGHLIN,  J.  The  decision  in  Healy  v.  City,  90  App.  Div.  170, 
85  N.  Y.  Supp.  750,  was  based  upon  sections  473  and  475  of  the 
Greater  New  York  Charter  (Laws  1897,  pp.  164,  165,  c.  378),  which 
authorize  the  use  of  water  meters,  and  provide,  among  other  things,  in 
substance,  that,  when  meters  are  "installed  the  charge  for  water  shall 
be  determined  only  by  the  quantity  of  water  actually  used,  as  shown 
by  said  meters,"  and  that  bills  for  the  use  of  water  shall  be  made  out 
for  the  amount  of  water  consumed,  as  registered  by  the  meter.  The 
evidence  in  that  case  tended  to  show  that  the  meter,  which  was  fur- 
nished by  the  city,  and  remained  in  its  possession  and  control  for 
the  purpose  of  inspection  and  repair,  was  out  of  order  without  fault 
on  the  part  of  the  consumer,  and  registered  only  about  one-fifth  of  the 
amount  of  water  used.  The  city  undertook  to  estimate  and  charge 
the  consumer  for  the  excess  of  water  used  over  the  amount  registered. 
We  held  that  the  meter  was  controlling.  The  evidence  in  the  case 
at  bar  falls  far  short  of  establishing  beyond  question  that  the  amount 
of  water  shown  by  the  meter  did  npt  pass  through  it  and  from 
the  water  pipes  on  the  premises  occupied  by  the  plaintiff.  The  ques- 
tion, therefore,  as  to  whether  a  court  of  equity  could  in  any  circum- 
stances grant  relief  to  a  consumer  against  the  record  of  a  meter  demon- 
strated or  conceded  to  have  been  defective,  is  not  before  us  for  decision, 
and  I  think  that  no  opinion  should  be  expressed  thereon. 

The  plaintiff  sought  to  discredit  the  meter  by  evidence  consisting  of 
opinions  of  observers,  tending  to  show  a  comparison  of  the  amount  of 
water  used  during  the  period  in  question,  embracing  the  hot  summer 
months,  with  the  amount  registered  by  the  meter  both  prior  and  sub- 
sequent thereto.  The  plaintiff  was  using  large  quantities  of  water 
during  the  entire  period.  The  water  was  not  shut  off  at  any  time. 
The  evidence  as  to  observations  only  relates  to  a  very  small  fraction  of 
the  time.  The  observations  were  only  occasional  and  casual.  It  is 
well  known  that  the  amount  of  water  that  will  pass  through  a  faucet 
depends,  not  only  on  the  size  of  the  opening,  and  the  length  of  time 
the  water  is  turned  on,  but  upon  the  pressure  as  well.  Opinions  based 
upon  observations  that  the  employes  of  a  theater  and  hotel,  including 
a  bar  and  restaurant,  were  not  using  more  water  than  during  a  pre- 
ceding or  subsequent  month,  are  of  little  value,  and  afford  no  basis 
upon  which  a  court  of  equity  may  command  that  the  record  of  the 
meter  be  corrected  to  show  the  use  of  only  the  same  amount  of  water 
as  was  used  during  a  prior  or  succeeding  period,  or  otherwise.  This  is 
the  substance  of  the  evidence  offered  by  the  plaintiff.  Since  he  failed 
to  offer  any  evidence  upon  which  the  court  could  grant  equitable  re- 
lief, the  complaint  should  have  been  dismissed.  Public  policy  requires 
that  the  courts  should  sustain  the  rule  prescribed  by  the  statute  as  the 
only  criterion  for  ascertaining  the  amount  of  water  used,  at  least,  until 
an  extraordinary  case  of  extreme  hardship  is  presented  where  it  is 
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conceded  or  demonstrated  beyond  question  that  through  fraud,  mis- 
take, or  by  accident  the  record  made  by  the  meter  is  erroneous.  If 
the  public  servants  were  given  discretion  to  modify  the  readings 
of  meters,  the  door  to  corruption  would  be  opened ;  and,  if  the  courts 
should  take  jurisdiction  on  such  evidence  as  that  here  presented,  there 
would  be  a  flood  of  this  class  of  litigation  which  would  interfere  with 
the  collection  of  the  public  revenue,  take  up  the  time  of  the  courts 
and  of  other,  public  servants,  and  only  prove  abortive  in  the  end ;  for  it 
is  manifest  that,  if  the  meter  were  defective,  it  would  be  impossible  to 
prove  actually  or  approximately  the  amount  of  water  used.  The  pro- 
tection against  defective  or  inaccurate  meters  must  be  found  in  discover- 
ing and  reporting  when  they,  appear  to  be  out  of  order,  and  requiring 
prompt,  efficient  supervision  by  the  public  authorities. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    AH  concur. 


UNITED  STATES  PAPER  CO.  V.  DE  HAVEN. 
(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  Pleading— Bill  of  Pabticulabs— Pabtioulabs  of  Causb  of  Action. 

Where,  In  an  action  on  a  written  contract,  defendant  denies  the  mak- 
ing of  such  a  contract,  or  any  knowledge  thereof,  on  a  motion  for  a 
bill  of  particulars,  he  Is  entitled  to  a  copy  of  the  contract 

2.  Same. 

Where,  in  an  action  by  the  purchaser  against  the  seller  for  failure 
to  deliver  the  goods,  plaintiff  alleged  special  damages  by  reason  of  in- 
ability to  perform  contracts  whereby  he  had  made  sales  of  the  goods, 
defendant  was  entitled  to  a  bill  of  particulars  giving  the  names  and 
addresses  of  the  parties  to  whom  plaintiff  sold. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89,  Cent  Dig.  Pleading,  f  §  d58, 
062.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  United  States  Paper  Company  against  Hugh  De 
Haven.  From  an  order  denying  a  motion  for  a  bill  of  particulars,  de- 
fendant appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

John  E.  Walker  and  John  Hill  Morgan  (McKeen,  Brewster  & 
Morgan,  on  the  brief),  for  appellant. 

Charles  Firestone  (Jacob  I.  Wiener,  of  counsel),  for  respondent 

CLARKE,  J.  The  complaint  alleges  that  the  plaintiff  is  engaged 
m  the  sale  of  metal  twisted  wire  straps,  amongst  other  things,  and 
that  the  defendant  is  engaged  in  the  manufacture  of  steel  and  iron 
box  straps ;  that  plaintiff  and  defendant  entered  into  an  agreement  in 
writing  wherein  and  whereby  the  defendant  agreed  to  furnish  the  plain- 
tiff twisted  wire  in  cut  lengths  for  a  specified  period  at  certain  agreed 
prices;  that  plaintiff,  relying  on  said  agreement,  sold  and  agreed  to 
deliver  a  large  quantity  of  box  straps  of  such  kind  and  nature  as  the 
defendant  agreed  to  sell  and  deliver  to  the  plaintiff,  all  of  which 
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the  said  defendant  had  knowledge;  that  the  said  straps  were  sold  to 
the  plaintiff  by  the  defendant  at  prices  which  left  the  plaintiff  a  wide 
margin  of  profit;  that  the  defendant  neglected  and  refused  to  comply 
with  the  terms  of  this  agreement  or  to  furnish  to  plaintiff  said  straps, 
and  still  refused  and  neglected  to  furnish  the  same ;  that  the  plaintiff, 
relying  on  said  agreement,  prepared  itself  to  engage,  and  did  engage, 
in  the  selling  iri  Urge  quantities  of  wire  straps  of  such  kind  as  the 
defendant  agreed  to  furnish ;  that  the  plaintiff  did  sell  a  large  quantity, 
and  was  able  to  sella  large  quantity  of  wire  straps,  but  was  unable  to  carry 
out  the  sale  or  effect  others  on  account  of  defendant's  failure,  neglect, 
and  refusal  to  comply  with  said  agreement ;  that  on  account  of  the  con- 
dition of  the  wire  strap  market,  and  such  condition  being  rendered  so  by 
the  defendant,  plaintiff  was  unable  to  obtain  wire  straps  in  cut  lengths 
and  was  unable  to  fill  its  orders  or  continue  in  the  strap  business  to  the 
detriment,  loss  and  damage  to  the  plaintiff  in  the  sum  of  $10,000,  for 
which  it  demanded  judgment.  Defendant  made  a  motion  for  a  bill  of 
particulars,  which  motion  was  denied,  and  from  the  order  entered  there- 
on this  appeal  is  taken. 

The  defendant,  having  denied  the  making  of  the  written  contract 
alleged  in  the  complaint  or  any  knowledge  of  the  terms  thereof,  is 
-entitled  to  a  copy  thereof.  Rhodes  v.  Adams,  113  App.  Div.  304,  98 
N.  Y.  Supp.  913.  Plaintiff  having  alleged  special  damages  in  the 
complaint  by  reason  of  its  inability  to  perform  contracts  made  upon 
faith  of  the  agreement  with  the  defendant,  the  defendant  is  entitled 
to  a  bill  of  particulars  giving  the  names  and  addresses  of  the  parties 
who  are  alleged  to  have  made  contracts  with  it.  Mussinan  v.  Willner 
Wood  Co.,  69  App.  Div.  448,  74  N.  Y.  Supp.  1026.  "The  defendant 
was  entitled  to  have  a  bill  of  particulars  for  a  special  damage  claimed  to 
have  been  sustained  by  the  plaintiff."  Royle  v.  Goodwin,  98  App. 
Div.  95,  90  N.  Y.  Supp.  142.  Therefore  the  plaintiff  should  be  re- 
•quired  to  give  the  names  of  the  persons,  firms,  or  corporations  to  whom 
it  alleges  it  sold  and  agreed  to  deliver  box  straps,  and  with  whom  it 
tjngaged  to  sell  box  straps,  as  set  forth  in  paragraphs  3,  4,  7,  and  8,  and 
a  statement  of  the  items  of  damage  sustained,  as  set  forth  in  paragraph 
9  of  the  complaint,  as  to  the  orders  it  was  unable  to  fill. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  a  motion  granted  as  indicated,  with  $10  costs.  All 
concur. 


HOSMER  7.  TIFFANY  et  OX. 
<Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  Bankbuptoy— Fraudulent  Transfers— Oonsidbbatioit—Evidbnob. 

In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  transfer  by 
the  banlsrupt  to  his  wife  in  consideration  of  their  marriage,  the  trustee 
was  entitled  to  prove  that  the  wife  had  a  husband  living,  and  was  in- 
capable  of  entering  into  a  marriage  contract,  thereby  showing  that  there 
was  no  consideration  for  the  transfer. 

2.  Husband  and  Wife— Marriage  Settlements— Consideration. 

Where  a  woman,  capable  of  entering  into  a  marriage  contract,  acting 
on  the  assumption  that  a  man  is  capable  of  making  a  valid  contract  of 
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marriage,  makes  a  contract  to  marry  him,  her  promise  Is  a  good  considera- 
tion to  support  an  agreement  by  him  to  make  a  marriage  settlement 

[Ed.  Note.--For  cases  in  point,  see  vol.  28,  Cent  Dig.  Husband  and 
Wife,  §  162.] 
O'Brien,  P.  J.,  and  Houghton,  J,,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  S.  Hosmer  as  trustee  in  bankruptcy  of  Burnett 
Y.  Tiffany  against  Burnett  Y.  Tiffany  and  another.  From  a  judg- 
ment dismissing  the  complaint  on  the  decision  of  the  court,  plaintiff 
appeals.     Reversed,  and  new  trial  granted. 

•   Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

L.  M.  Berkeley,  for  appellant. 
Harry  G.  Kosch,  for  respondents. 

HOUGHTON,  J.  The  defendant  Burnett  Y.  Tiffany  is  a  bank- 
rupt, and  the  plaintiff  is  his  trustee  in  bankruptcy.  The  action  is 
brought  to  set  aside  a  transfer  of  household  furniture  and  furnish- 
ings made  by  the  bankrupt  to  defendant  Lucille  A.  Tiffany,  of  up- 
wards of  $30,000  in  value.  The  creditors  of  the  bankrupt,  whom  the 
plaintiff  represents,  are  the  various  dealers  who  supplied  these  furnish- 
ing on  credit.  As  fast  as  they  were  purchased  and  delivered  at  the  house 
occupied  by  defendants,  the  defendant  Lucille  claims  that  they  were 
transferred  to  her,  and  that  she  is  now  the  owner  of  them.  Although 
the  defendant  Burnett,  at  the  time  of  the  purchase,  had  and  now  has 
no  property  which  can  be  reached  for  the  payment  of  the  purchase 
price  of  these  articles,  the  transfer  is  attempted  to  be  justified  on  the 
ground  that  the  bankrupt  made  an  antenuptial  verbal  promise  in  con- 
sideration of  an  immediate  marriage,  to  present  his  wife  with  a  fur- 
nished home.  The  defendants  had  agreed  to  marry,  but  no  date  for 
the  ceremony  had  been  fixed ;  and  it  is  claimed  that  the  date  was  fixed 
and  the  ceremony  performed  in  pursuance  of  this  promise,  which  the 
defendant  Burnett  immediately  after  the  mjirriage  began  to  fulfill  by 
the  purchase  on  credit,  of  the  household  furniture  which  the  wife  now 
claims.  The  testimony  of  defendant  Burnett  hardly  meets  this  claim, 
for  it  is,  in  substance,  that  he  told  the  defendant  Lucille  if  she  would 
marry  him  immediately  he  would  provide  a  furnished  home  for  her, 
and  that  he  gave  the  furniture  to  her  as  fast  as  it  was  purchased.  The 
defendant  Lucille  testifies  more  strongly,  and  says  that  she  told  Bur- 
nett that  she  was  tired  of  boarding,  and  would  not  marry  him  unless 
he  would  furnish  and  give  to  her  a  home  in  which  she  might  begin 
housekeeping,  and  that  he  agreed  so  to  do;  and  that  she  carried  out 
her  part  by  fixing  an  early  date  for  the  marriage  ceremony.  What- 
ever else  may  be  said,  it  must  be  conceded  that  if  this  transaction  can 
be  sustained  as  against  the  creditors  of  the  bankrupt,  the  defendants 
exhibited  a  remarkably  provident  foresight  in  obtaining  a  luxurious- 
ly furnished  home  without  the  expenditure  of  any  money.  Comment, 
however,  upon  the  merits  of  the  action  is  unnecessary,  because  we  are 
of  the  opinion  that  this  judgment  must  be  reversed  for  error  in  the 
exclusion  of  evidence. 
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The  only  consideration  for  the  transfer  was  the  marriage  between 
the  defendants.  The  plaintiff,  by  cross-examination  of  defendant 
Lucille,  sought  to  show  that  she  had  a  husband  living  when  the  alleged 
agreement  for  a  marriage  settlement  was  made,  and,  inferentially, 
when  the  marriage  ceremony  took  place.  This  evidence  was  excluded. 
If  she  could  not  legally  carry  out  her  contract  to  marry,  the  considera- 
tion for  the  marriage  settlement  failed,  notwithstanding  a  ceremonial 
marriage  was  had.  The  consideration  was  open  to  attack,  and  this 
was  one  proper  method  of  attacking  it.  This  court  has  recently  held 
that  such  evidence  under  similar  circumstances,  was  proper,  as  it 
manifestly  is.  Howe  v.  Hagan,  110  App.  Div.  392,  97  N.  Y.  Supp. 
86.  So,  too,  the  plaintiff  sought  to  show  that  defendant  Burnett  had 
no  right  to  contract  a  legal  marriage  by  proving  that  he  had,  at  the 
time  the  ceremony  with  the  present  defendant  was  performed,  a  liv- 
ing wife  to  whom  he  was  married  in  the  state  of  New  York,  since 
which  time  he  had  continuously  been  a  resident  of  this  state ;  and  that, 
by  substituted  service  in  an  action  in  which  he  did  not  appear,  she 
obtained  a  divorce  on  the  ground  of  desertion  in  the  state  of  Rhode 
Island.  An  exemplified  copy  of  the  record  in  this  action  for  divorce 
in  that  state  was  permitted  to  be  received  in  evidence,  but  only  for  the 
purpose  of  showing  that  it  was  in  fact  a  binding  and  effectual  decree 
of  divorce.  The  learned  trial  court  refused  to  consider  its  validity 
or  receive  it  for  any  purpose  except  to  show  that  the  defendant  had 
the  right  to  contract  a  subsequent  marriage.  We  think  the  court 
erred,  and  that  the  plaintiff  was  entitled  to  have  the  validity  of  that 
divorce  determined.  If  it  was  a  valid  judgment  then  the  defendant 
had  a  right  to  remarry.  If  it  was  a  void  decree,  he  did  not.  It  is 
urged  that  its  validity  is  not  open  to  collateral  attack  in  this  action. 
If  it  was  no  judgment,  and  if  it  was  a  void  decree,  that  fact  could 
be  shown.  A  void  decree  of  divorce  is  always  open  to  be  attacked 
collaterally  at  any  time,  and  in  any  action  where  it  is  set  up  as  a  valid 
judgment.     1  Black  on  Judgments,  §  246 ;  14  Cyc.  722. 

If  the  defendant  Burnett  did  not  appear  in  the  action  brought  by 
his  former  wife  for  divorce  on  the  ground  of  desertion,  in  the  state  of 
Rhode  Island,  and  substituted  service  only  was  had  upon  him,  and 
he  remained  a  resident  of  this  state  from  the  time  of  his  first  marriage 
to  the  present  time,  and  his  wife  gained  no  matrimonial  domicile  in 
the  foreign  state,  he  was  not  legally  divorced,  and  did  not  have  the 
right  to  contract  a  subsequent  marriage  within  this  state.  Haddock  v. 
Haddock,  201  U.  S.  562,  26  Sup.  Ct.  625 ;  Winston  v.  Winston,  165  N. 
Y.  553,  69  N.  E.  273.  It  is  insisted  that  the  incapacity  of  defendant 
Burnett  to  contract. the  marriage  is  immaterial,  because  his  inability  to 
marry  would  not  affect  the  right  of  defendant  Lucille  to  the  marriage 
settlement  if  it  was  otherwise  valid.  The  plaintiff  had  a  right,  how- 
ever, to  show  that  both  the  defendants  had  no  right  to  contract  the 
marriage  which  was  the  consideration  for  the  pretended  settlement. 
He  must  take  them,  however,  one  at  a  time,  and  he  had  the  right  to 
have  the  facts  fully  developed  and  passed  upon  as  to  each.  It  is 
strenuously  urged  that  the  alleged  marriage  settlement,  not  being  in 
writing,  was  void  under  the  statute  of  frauds.    Inasmuch  as  there 
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must  be  a  new  trial,  it  is  unnecessary  for  us  to  pass  upon  this  question, 
for  it  may  not  be  material  when  the  facts  shall  be  fully  developed  upon 
a  retrial. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event    All  concur  in  result. 

INGRAHAM,  J.  I  concur  in  the  reversal  of  this  judgment,  upon 
the  ground  that  the  plaintiff  was  entitled  to  show  that  the  defendant 
Lucille  A.  Tiffany  had  a  husband  living,  and  was  thus  incapacitated 
from  entering  into  a  marriage  contract  with  the  defendant  Burnett  Y. 
Tiffany;  for  it  is  apparent  that  if  one  of  the  ccmtracting  parties  had 
not  the  capacity  to  make  a  marriage  contract,  her  promise  to  marry 
cannot  be  a  consideration  to  sustain  an  agreement  by  the  person  with 
whom  she  made  a  contract  to  marry.  I  think,  therefore,  that  the 
plaintiff  should  have  been  allowed  to  show  that  the  defendant  Lucille 
A.  Tiffany  could  not  contract  a  marriage,  and  therefore  could  make  no 
valid  contract  to  marry  at  the  time  of  the  agreement  which  is  set  up 
by  her  as  a  defense  to  the  plaintiff's  cause  of  action. 

I  think  however  that  a  different  rule  applies  to  the  defendant  Burnett 
Y.  Tiffany's  ability  to  contract  marriage.  If  the  defendant  Lucille  A. 
Tiffany,  acting  upon  the  belief  and  assumption  that  he  was  capable  of 
making  a  valid  contract  of  marriage,  made  with  him  a  contract  to 
marry,  her  promise  was  a  good  consideration  to  support  the  agree- 
ment by  him  to  make  a  marriage  settlement.  Th^  same  principle  has 
been  applied  in  an  action  for  breach  of  contracts  of  marriage,  where  a 
recovery  has  been  sustained  against  the  defendant  making  the  contract, 
although  at  the  time  he  was  actually  incapable  of  entering  into  a  mar- 
riage contract.  And  upon  analogy,  I  think  a  promise  by  a  person 
•capable  of  contracting  marriage  is  a  sufficient  consideration  for  any 
promise  that  the  other  party  to  the  contract  may  make,  whether  capable 
of  contracting  a  marriage  or  not 

For  these  reasons,  I  think  the  judgment  should  be  reversed,  and  a 
tiew  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

CLARKE  and  SCOTT,  JJ.,  concur. 


WEINBERG  et  al.  v.  SCHRANK  et  aL 

^Supreme  Court,  Appellate  Division,  First  Department    November  5,  19(M.) 

Vendor  and  Pubohabbb— Fraudulent  Sales— Liens— Bona  Fide  Pubchaseb. 
Plaintiff  was  induced  by  fraudulent  representations  to  contract  for  tbe 
purchase  of  certain  property  from  R.  and  to  make  a  certain  casb  pay- 
ment R.  was  not  the  owner  of  the  property,  and,  after  the  exeaitlon 
of  the  contract  he  made  a  contract  to  purchase  the  property  from  M., 
acting  as  agent  of  L.,  who  had  acted  at  the  same  time  as  plaintiff's  agent 
M.,  however,  had  no  title  to  the  property,  after  which  R.  agreed  to  sell 
the  same  to  defendants  S.  and  L.  for  $2,100.  At  this  time,  S.  employed 
an  attorney  to  examine  the  title,  who  had  been  previously  employed  by  all 
the  parties  with  reference  to  plaintiff's  contract,  and  who  had  knowledge 
of  the  fraudulent  sale  to  plaintiff.  R.'s  contract  with  M.  was  thereafter 
assigned  to  defendant  A.,  acting  as  agent  for  defendants  L.   and  &• 
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and  thereafter  defendant  S.  and  wife  acquired  title  through  mesne  con- 
yeyances  and  contracts  from  M.  Held,  that  S.,  though  chargeable  with 
notice  of  the  knowledge  of  his  attorney  with  reference  to  the  fraudulent 
sale  to  plaintiif,  was  nevertheless  a  purchaser  In  good  faith,  and  his 
rights  were  not  subject  to  an  equitable  lien  in  favor  of  plaintifF  for  the 
earnest  money  paid  by  plaintiff. 

[Ed.  Note.—For  cases  in  point,  see  vol.  48,  Cent  Dig.  Vendor  and  Pur- 
chaser, f  691.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Weinberg  and  another  against  Pincus  Schrank  and 
another  impleaded  with  others.  From  a  judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Charles  Goldzier,  for  appellants. 
Milton  Mayer,  for  respondents. 

INGRAHAM,  J.  The  facts  as  found  by  the  Trial  Court,  and,  upon 
which  the  judgment  in  favor  of  the  plaintiff  was  entered,  were  as  fol- 
lows: On  the  15th  day  of  March,  1904,  the  plaintiflFs  entered  into  a 
contract  with  the  defendant  Becky  Rubin,  whereby  the  plaintiffs  agreed 
to  purchase,  and  the  defendant  agreed  to  sell  and  convey,  certain 
premises  in  the  city  of  New  York ;  "that  the  plaintiffs  agreed  to  pay 
therefor  the  sum  of  $22,000  of  which  they  were  to  pay  $3,000  in  cash, 
and  the  balance  by  taking  the  property  subject  to  mortgages  then  exist- 
ing, and  thereafter  to  be  executed  by  the  plaintiffs ;  that  at  the  time 
of  the  execution  of  this  contract  the  plaintiiSf  paid  to  defendant  Becky 
Rubin  the  sum  of  $1,250  in  cash."  At  and  prior  to  the  execution  of 
this  contract,  the  defendants  Rubin  and  Lavenberg  represented  to  the 
plaintiffs  that  the  property  purchased  yielded  an  annual  income  from 
the  tenants  occupjring  apartments  therein  of  $2,400,  and  that  the  de- 
fendant Rubin  was  the  owner  of  the  said  property,  and  that  the  plain- 
tiffs executed  the  contract  for  the  purchase  of  the  said  property,  rel)ring 
upon  the  said  representations  that  the  property  yielded  an  annual  in- 
come of  $2,400 ;  that  the  premises,  at  the  time  of  the  said  representa- 
tions, did  not  yield  an  annual  income  of  $2,400,  but  that  they  did  yield 
a  rental  of  about  $1,800  per  annum;  that  these  representations  were 
false  and  fraudulent,  and  known  to  be  so  by  the  said  defendants, 
and  were  made  solely  for  the  purpose  of  fraudulently  inducing  the 
plaintiffs  to  execute  a  contract  for  the  purchase  of  the  said  premises. 

By  the  contract,  which  was  introduced  in  evidence,  the  deed  was  to 
be  delivered  on  the  4th  of  April,  1904,  at  the  office  of  the  defendant 
Eugene  Cohn  and  Julius  Levy,  No.  99  Nassau  Street,  New  York  City. 
The  court  found  that  on  the  4th  day  of  April,  1904,  the  plaintiffs  at- 
tended the  office  of  the  defendant  Cohn,  No.  99  Nassau  street,  in  the 
city  of  New  York,  and  that  at  that  time  the  defendant  Rubin  was  not 
ready,  able,  and  willing  to  deliver  a  deed  of  the  said  property,  in 
that  she  had  not  acquired  title  thereto,  and  was  not  the  owner  of  the 
premises  in  fee  simple  or  otherwise;  that  on  the  15th  day  of  March, 
1904,  after  the  execution  of  the  contract  with  the  plaintiff,  the  defend- 
ant Rubin  made  a  contract  for  the  purchase  of  the  said  property  with 
100N.Y.S.— 61 
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one  Minsky;  that  in  making  this  contract  with  Minsky,  Rubin  acted 
for  the  defendant  Lavenberg  who  was  her  uncle,  and  who  had  acted 
at  the  same  time  as  the  agent  of  the  plaintiffs ;  that  on  the  29th  day  of 
March  the  defendant  Schrank,  and  the  defendant  Lavenberg,  entered 
into  a  contract  with  Rubin,  whereby  Rubin  agreed  to  sell  and  Schrank 
and  Lavenberg  agreed  to  purchase  the  property  for  the  sum  of  $21,- 
000 ;  that  on  the  16th  day  of  March,  1904,  when  the  contract  between 
Rubin  and  the  plaintiffs  was  made,  Cohn  and  Levy,  attorneys  and 
counsellors  at  law,  acted  for  all  of  the  parties  as  attorneys  in  drafting 
said  contract,  and  as  attorneys  for  the  plaintiffs  in  the  examination  of 
the  title  to  the  property  until  about  the  21st  day  of  March,  1904,  when 
the  plaintiffs  discontinued  the  services  of  the  said  Cohn  and  Levy,  and 
on  that  day  they  were  instructed  not  to  act  as  attorneys  or  otherwise 
for  the  plaintiiSfs;  that  on  the  29th  day  of  March,  1904,  when  the 
contract  between  Rubin  and  the  defendants  Schrank  and  Lavenberg 
was  made,  Cohn  and  Levy  acted  for  all  the  parties  in  drafting  the  con- 
tract; that  at  the  time  of  the  making  of  said  contract  Cohn  knew 
that  the  plaintiffs  claimed  that  they  had  been  induced  to  enter  into 
a  contract  with  Rubin  upon  the  representation  that  the  said  property 
yielded  an  income  of  $2,400,  and  that  the  said  representation  was  false 
and  untrue ;  that  on  the  4th  day  of  April,  1904,  the  defendant  Laven- 
berg was  served  with  a  summons  and  complaint  in  an  action  commenced 
by  these  plaintiffs  at  the  office  of  Cohn,  in  which  Lavenberg  and 
Rubin  were  charged  with  having  made  false  and  fraudulent  represen- 
tations, whereby  they  induced  the  plaintiffs  to  purchase  the  said 
property  and  part  with  the  sum  of  $1,250,  and  in  which  the  plaintiffs 
demanded  that  the  property  be  charged  with  a  lien  to  secure  the  said 
sum  of  $1,250;  that  on  the  5th  and  6th  days  of  April,  1904,  while 
acting  as  attorney  for  the  defendants  Lavenberg  and  Schrank  in  clos- 
ing the  title  to  said  premises,  and  accepting  a  deed  on  behalf  of  said 
Schrank  and  one  John  O'Brien,  and  while  acting  for  and  representing 
the  defendant  Lavenberg,  the  said  Cohn  knew  of  the  commencement 
of  the  action  by  the  plaintiffs,  charging  fraud  and  misrepresentation  in 
connection  with  and  relation  to  the  said  property;  that  the  contract 
originally  made  by  the  defendant  Rubin  with  said  Minsky  was  as- 
signed by  her  to  the  defendant  Rosie  Alexander  who  acted  solely  as  a 
representative  of  the  defendants  Lavenberg  and  Schrank;  that  on  or 
about  the  18th  day  of  May,  1904,  the  defendant  Bertha  Schrank  pur- 
chased of  the  defendant  Lavenberg  his  interest  in  the  said  property,  in 
which  transaction  Cohn  acted  as  attorney  for  her  and  Lavenberg, 
and  at  that  time  Cohn"  knew  of  the  fraudulent  representations  made  by 
Lavenberg  and  Rubin  to  the  plaintiffs  and  of  the  commencement  of  an 
action  charging  Rubin  and  Lavenberg  with  fraud;  that  the  transfer 
of  the  said  property  by  Schrank  to  Cohn  was  without  consideration, 
and  that  the  defendants  Pincus  Schrank  and  Bertha  Schrank  acquired 
title  to  the  said  property  through  mesne  conveyances  and  contracts 
from  one  Solomon  Mehrbach. 

The  court  found  as  a  conclusion  of  law  that  the  contract  made  be- 
tween Rubin  and  the  plaintiffs  on  the  15th  day  of  March,  1904,  was  in- 
duced by  fraud  and  should  be  rescinded ;  that  the  defendant  Schrank 
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acquired  title  to  the  said  property,  chargeable  with  the  knowledge  that 
the  plaintiffs  had  been  defrauded  by  the  defendants  Lavenberg  and 
Rubin  as  to  the  ownership  of  the  said  property,  and  as  to  the  true  rental 
thereof ;  that  the  plaintiffs  were  entitled  to  the  return  of  the  payment 
which  they  made  in  advance  on  the  signing  of  the  contract,  to  wit,  the 
sum  of  $1,250,  and  interest  thereon  from  the  15th  day  of  March,  1904, 
and  the  court  directed  judgment  for  that  sum,  with  costs  and  disburse- 
ments of  this  action,  and  tiiat  a  certain  sum  of  $1,750  deposited  in  this 
court  under  an  order  canceling  the  notice  of  the  pendency  of  this 
action  in  lieu  of  the  real  property  be  impressed  with  a  lien  to  the  extent 
of  the  said  judgment. 

The  only  defendants  who  have  appealed  are  Pincus  Schrank  and 
Bertha  Schrank  in  whom  the  property  is  now  vested.  We  must  bear 
in  mind  that  the  defendant  Rubin  was  not  the  owner  of  this  property. 
All  that  she  ever  had  was  a  contract  of  purchase  made  by  Minsky,  but 
he  had  no  title  to  the  property,  but  had  a  contract  to  purchase  it  from 
one  Solomon  Mehrbach.  It  seems  that  before  this  title  was  closed 
Rubin  transferred  her  contract  with  Minsky  to  one  Rosie  Alexander ; 
Canter  who  was  the  owner  of  the  property  conveyed  to  Rosie  Alex- 
ander on  the  4th  of  April.  Alexander  gave  back  the  mortgage  to 
Canter,  and  then  conveyed  the  property  to  the  defendant  Pincus 
Schrank  and  O'Brien  as  tenants  in  common.  Subsequently,  on  May 
12,  1903,  O'Brien  executed  and  delivered  to  the  defendant  Pincus 
Schrank  a  deed  conveying  his  undivided  one-half  interest  to  Schrank, 
the  consideration  recited  being  $100  and  other  consideration.  Subse- 
quently, on  May  17,  1904,  Pincus  Schrank  executed  to  Eugene  Cohn 
a  deed  of  the  whole  property,  and  subsequently,  by  a  deed  acknowledged 
on  the  18th  of  May,  1904,  Eugene  Cohn  and  wife  conveyed  the  prop- 
erty to  the  defendant  Bertha  Schrank. 

So  far  as  appears  the  defendant  Schrank  acted  in  entire  good  faith 
in  the  premises,  and  furnished  the  money  necessary  to  complete  the 
transaction.  There  is  no  evidence  that  he  ever  heard  of  the  plain- 
tiffs, their  action  or  their  claim  against  Rubin  or  Lavenberg.  The 
right  of  the  plaintiffs  to  recover  from  Lavenberg  and  Rubin  is  not 
disputed.  The  question  is  whether  Schrank  who,  so  far  as  appears, 
acting  in  good  faith,  purchased  and  paid  for  the  property,  must 
repay  to  the  plaintiff  a  sum  of  money  out  of  which  Lavenberg  has 
swindled  him.  There  is  no  equity  in  favor  of  these  plaintiffs  as 
against  defendants  Schrank.  Assuming  that  plaintiffs  acted  in  entire 
good  faith  when  they  made  the  contract  with  Rubin  to  purchase  the 
property  in  question,  and  established  that  they  were  induced  to  enter 
into  the  contract  by  fraud,  and  that  they  rescinded  the  contract, 
they  had  a  claim  against  Rubin  and  Lavenberg  for  the  damages  that 
they  had  sustained,  etc. ;  the  contract  having  been  rescinded  would  have 
a  right  to  recover  back  the  money  that  they  had  paid  from  the  person 
to  whom  they  had  paid  it,  and  in  such  an  action  might  have  been  en- 
titled to  an  equitable  lien  on  such  interest  in  the  lands  as  the  vendor  had 
or  subsequently  acquired.  But  neither  the  vendor  nor  Lavenberg 
had  at  the  time  that  the  contract  was  executed,  nor  have  either  of  them 
ever  had  any  title  to  the  property  legal  or  equitable. 
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Now,  what  is  it  to  which  a  Hen  for  the  money  that  the  plaintiffs  had 
paid  would  attach?  Not  to  the  property,  because,  at  the  time  the 
contract  was  made,  neither  Lavenberg  nor  Rubin  had  any  title  to  or 
interest  in  it  The  plaintiffs  acquired  no  equitable  interest  in  the 
property  by  the  contract  to  which  a  lien  could  attach.  Subsequently 
Rubin  obtained  a  contract  for  the  purchase  of  the  property,  but  that 
contract  was  not  made  with  the  owner  of  the  property,  and  there  was 
nothing  to  show  that  the  person  who  executed  that  contract  at  the 
time  of  its  execution  had  any  interest  in  die  property.  Certainly  all 
that  the  lien  could  attach  would  be  to  Rubin's  interest  in  the  contract 
with  Minsky.  That  interest  in  the  contract  was  subject  to  its  perform- 
ance by  Rubin.  If  Rubin  had  performed  the  contract,  and  obtained 
title  to  the  land,  we  may  concede  that  the  lien  would  attach  to  the 
land  vested  in  Rubin.  But  Rubin  never  did  perform,  never  paid  a  dol- 
lar on  account  of  the  contract,  and  never  had  any  interest  in  the  prop- 
erty. By  some  transfer,  which  is  not  very  clearly  stated,  one  Alexander 
got  a  right  to  enforce  it.  She  completed  that  contract,  received  a 
deed  of  the  property,  and,  on  April  6,  1904,  conveyed  the  property  to 
the  defendants  Pincus  Schrank  and  John  O'Brien.  Just  what  rela- 
tion John  O'Brien  bore  to  the  property  is  not  clearly  disclosed  by  the 
record.  The  only  evidence  is  that  Lavenberg  who  had  joined  with 
Schrank  in  the  contract  to  make  the  purchase  from  Rubin  directed 
Cohn  the  attorney  who  had  charge  of  the  transaction  on  behalf  of 
3chrank  and  Lavenberg,  to  make  the  deed  to  O'Brien,  which  instruc- 
tion Cohn  carried  out.  It  is  quite  apparent  that  the  consideration  for 
this  conveyance  from  Alexander  to  Schrank  and  O'Brien  was  furnish- 
ed by  the  defendants  Schrank.  If  the  plaintiffs  acquired  an  equitable 
lien  upon  the  contract  to  convey  when  it  was  subsequently  obtained  by 
Rubin,  that  contract  was  subject  to  the  payment  by  Rubin  of  the  con- 
sideration to  be  paid  upon  its  completion.  No  equitable  lien  could  at- 
tach to  the  land,  because  the  land  was  not  owned  by  either  of  the 
persons  who  made  the  contract  with  the  plaintiff,  or,  so  far  as  ap- 
pears, by  the  person  who  made  the  contract  with  Rubin.  The  defend- 
ants Schrank  were  not  the  assigjiees  of  that  contract,  but  had  an  inde- 
pendent contract  with  Rubin  to  purchase  the  property  from  her.  And 
v/hen  the  title  vested  in  Alexander,  and  was  by  her  conveyed  to  the 
defendants  Schrank  and  O'Brien,  the  property  had  never  been  in  such  a 
relation  to  Rubin  that  it  could  be  subject  to  an  equitable  lien  in  favor 
cf  the  plaintiffs. 

The  record  shows  that  the  defendants  Schrank,  who  have  since  ac- 
quired O'Brien's  interest  in  the  property,  acted  in  entire  good  faith,  and 
paid  the  entire  consideration  for  the  purchase  of  this  property,  and 
there  is  no  equitable  reason  which  would  justify  subordinating  their 
title  to  the  claim  of  the  plaintiffs.  Assuming  that  they  were  chargeable 
with  the  knowledge  that  Cohn  had  of  the  prior  transaction  with  the 
plaintiffs,  Lavenberg  and  Rubin,  and  that  Lavenberg  had  rescinded  the 
contract  that  he  had  with  Rubin,  and  was  entitled  to  recover  from 
Rubin  the  consideration  that  they  had  paid  to  her  because  of  the  fact 
that  Schrank  had  employed  Cohn  to  search  the  title  of  the  property, 
this  was  not  notice  that  the  property  conveyed  by  the  deed  of  ^exander 
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to  Schrank  and  O'Brien  was  subject  to  any  lien  in  favor  of  the  plain- 
tiffs. A'ssuming  that  Schrank  had  all  of  the  knowledge  that  we  have 
now  of  the  condition  of  this  title,  he  would  know  that  Rubin  never  had 
any  title  to  the  property,  that  the  conveyance  from  Alexander  vested 
in  him  a  good  title  to  the  property,  subject  only  to  the  mortgages  recited 
in  the  conveyance,  and  upon  the  faith  of  that  conveyance  he  paid  the 
money  necessary  to  complete  the  contract  for  the  purchase  of  the  prop- 
erty, certainly  a  lien  of  the  plaintiffs  would  not  be  superior  to  a  lien 
of  the  defendants  Schrank  for  the  money  that  he  had  actually  paid 
to  complete  the  contract,  as  any  interest  that  Rubin  had  in  the  contract 
was  subject  to  the  payment  of  the  amount  that  the  defendants  Schrank 
paid  on  the  completion  of  the  contract  and  the  plaintiff's  lien  there- 
fore would  be  subject  to  that  payment.  It  does  not  seem  that  that  pre- 
cise question  has  been  determined  in  any  of  the  cases  cited  by  counsel 
for  either  side  unless  it  be  the  case  of  Carter  v.  Cook,  Wright  (Ohio) 
443,  and  that  case  would  seem  to  be  an  authority  in  favor  of  the  appel- 
lant. 

It  is,  however,  the  general  rule  in  courts  of  equity  that  such  an  equi- 
table lien  is  not  favored  "as  against  the  general  policy  of  our  law,  which 
looks  with  disfavor  on  secret  interests  in  real  estate,  and  requires 
generally  that  titles  to  real  estate  shall  be  created  by  some  writings 
which  shall  be  spread  upon  the  public  records  for  the  protection  of  those 
who  might  trust  to  titles  apparently  sound,  but  afflicted  with  secret  in- 
firmities. It  generally  gives  way  to  a  legal  interest  or  to  a  superior 
equity,  and  as  it  is  a  matter  of  purely  equitable  cognizance  it  should 
never  be  enforced  when  it  would  be  inequitable  to  do  so.  Hence,  it 
is  never  allowed  to  prevail  against  one  who  takes  an  incumbrance 
upon  the  land,  or  an  interest  therein,  or  a  conveyance  thereof,  in  good 
faith  without  notice  of  the  lien,  and  for  a  valuable  consideration  parted 
with  before  such  notice."  Maroney  v.  Boyle,  141  N.  Y.  462,  36  N.  E. 
511,  38  Am.  St.  Rep.  821.  Here  the  defendants  Schrank  purchased 
this  property  without  any  express  notice  of  any  infirmity.  They  cm- 
ployed  a  lawyer  to  examine  the  title  who  was  recommended  to  them 
as  a  competent  attorney  for  that  purpose.  They  accepted  his  certificate 
of  title,  and,  upon  the  delivery  of  a  deed  which  conveyed  to  them  a 
good  title  to  the  property,  paid  the  consideration  therefor.  The  only 
notice  they  could  possibly  have  charged  against  them  is  that  an  attorney 
who  was  examining  the  title  had  notice  that  the  plaintiffs  made  a 
claim  of  an  equitable  lien  upon  the  premises  for  the  return  of  the  money 
that  they  paid ;  but  it  seems  to  me  that  it  would  be  most  inequitable 
to  subordinate  the  title  of  these  appellants  to  this  property  which  they 
have  purchased  in  good  faith  to  the  plaintiff's  claim. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event    All  concur. 
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SA^fPERS  ▼.  CONOLLY  et  al. 
(Supreme  Cbnrt,  Appellate  DlTision/ First  Department    November  5,  1906.) 

SUBBOOATION— PBOTECTION   OF  INTEREST  IN   PBOPEBTY. 

Where  a  receiver  was  appointed  to  receive  the  rents  of  certain  real 
estate,  and  the  order  appointing  him  directed  him  to  apply  the  rents 
to  the  payment  of  any  mortgages,  one  having  an  interest  in  the  real  es- 
tate, and  who  had  paid  the  Interest  on  a  mortgage  to  prevent  fore- 
closure, was  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee, 
and  receive  payment  from  the  receiver. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Gent  Dig.  Subrogation, 
H  60,  48.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidore  H.  Sampers,  individually,  and  as  executor  of  Ed- 
ward Conolly,  deceased,  for  a  settlement  of  his  accounts  as  executor, 
and  for  a  determination  of  the  rights  of  himself  and  others  in  respect 
to  certain  real  estate  devised  by  testator.  Appeal  by  Agnes  Hunt 
Conolly  from  an  order  denying  a  motion  made  by  her,  for  an  order 
iiirecting  a  receiver  appointed  in  the  cause  to  pay  her  a  sum  of  money. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Frank  B.  Vermilyea,  for  appellant 
Henry  M.  Ward,  for  respondents. 

INGRAHAM,  J.  It  seems  that  one  Edward  D.  Conolly  died  on  the 
12th  day  of  April,  1898,  leaving  a  last  will  and  testament  whereby  he 
devised  his  real  property  to  his  widow  and  children  in  equal  shares, 
appointing  the  plaintiff  his  executor.  The  widow,  being  the  owner  of 
an  undivided  fifth  of  the  property,  died  in  1902,  leaving  a  last  will 
and  testament,  in  which  she  devised  her  interest  in  this  real  property 
to  Agnes  Hunt  Conolly,  the  wife  of  Henry  A.  Conolly,  one  of  the 
children  of  the  testator.  Since  the  death  of  Edward  D.  Conolly  his 
executors  have  collected  the  rents  of  the  property,  and  distributed  the 
proceeds  among  those  owning  it.  After  the  death  of  Edward  D.  Con- 
olly certain  premises  which  had  belonged  to  him,  and  had  passed  un- 
der his  will,  were  mortgaged  to  secure  the  payment  of  $62,000  to  the 
Metropolitan  Savings  Bank;  the  bond  to  secure  which  this  mortgage 
was  given  being  executed  by  all  those  owning  the  property,  including 
Agnes  Hunt  Conolly.  Subsequently  the  pkintiff  commenced  this 
action  for  a  settlement  of  his  accounts  as  executor,  and  for  a  determina- 
tion of  the  rights  of  the  respective  parties  to  this  real  property,  and 
for  an  accounting  for  the  rents  of  the  property.  There  having  been 
a  dispute  among  the  parties  as  to  whom  the  rents  should  be  paid,  a 
receiver  of  the  rents  of  the  property  was  appointed  who  has  received 
the  rents.  The  order  appointing  the  receiver  directed  him  to  appiy 
the  rents  received  by  him  to  the  payment  of  the  interest  due  upon  any 
and  all  mortgages  covering  the  real  estate  specified  in  the  interlocutory 
judgment.  The  receiver  having  collected  the  rents  applied  to  the 
mortgagee  to  pay  the  interest  on  the  mortgage  to  the  Savings  Bank 
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when  he  was  informed  that  the  interest  had  been  paid  and  the  Savings 
Bank  refused  to  receive  the  amount.  It  then  appeared  that  the  de- 
fendant Agnes  Hunt  ConoUy  before  the  appointment  of  the  receiver 
to  protect  the  property  had  paid  the  interest  to  the  Savings  Bank. 
Thereupon  Agnes  Hunt  ConoUy  applied  to  the  court  for  an  order  di- 
recting the  receiver  to  repay  to  her  the  interest  that  she  had  paid 
amounting  to  $1,650,  with  interest  from  December  12, 1906.  This  mo- 
tion was  denied,  and,  from  the  order  entered  thereon,  Agnes  Hunt 
ConoUy  appeals. 

I  think  this  motion  should  have  been  granted.  There  is  no  question, 
but  that  the  appellant  paid  this  money  to  the  mortgagee  to  prevent  a 
foreclosure.  It  was  paid  to  protect  the  interest  of  all  these  interested 
in  the  property,  and  I  think  that  she  became  subrogated  to  the  right 
of  the  mortgagee,  and,  as  such,  entitled  to  be  repaid  the  money  paid 
by  her  for  the  protection  of  the  property.  While  probably  the  re- 
ceiver was  right  in  refusing  to  repay  the  money  without  an  order  of 
the  court,  I  think  the  court  should  have  directed  that  it  be  repaid  out 
of  the  rents  of  the  property  collected  by  the  receiver. 

It  follows  that  tfie  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10  costs, 
to  be  paid  out  of  the  fund  in  the  hands  of  the  receiver.    All  concur. 


RAYMOND  V.  TIFFANY  et  aL 
{Supreme  Gonrt,  AppeUate  Division,  First  Department    November  5,  1906.) 

!•  MonoNS—RESimxEMENT  OF  Obdgb. 

Defendant  H.  served  a  copy  of  his  answer  on  the  attorneys  for  de- 
fendant T.  and  others,  which  was  returned;  thereupon,  a  motion  was 
made  to  compel  them  to  accept  it,  which  the  court  granted,  on  payment 
of  costs,  and  directed  settlement  of  the  order  on  notice.  Both  sides  sub- 
mitted an  order  for  settlement  The  order  submitted  by  H.  was  not 
signed,  but  that  presented  by  the  attorneys  for  defendants  T.  and  others 
was  signed  and  entered,  reciting  that  it  was  made  on  motioa  of  the  at- 
torney for  defendant  H.  Held,  that  H.,  desiring  to  appeal  from  so  much 
of  the  order  as  imposed  costs  was  entitled  to  have  the  order  resettled 
80  as  to  recite  that  It  was  entered  at  the  instance  of  the  other  defend- 
ants, and  not  at  his  request. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85,  Cent  Dig.  Motions,  {  62.] 

Z  Appeai^Rioht  to  Appeal. 

A  party  cannot  appeal  from  a  Judgment  or  order  entered  on  his  own 
motion. 

[Ed.  Note.— -For  cases  in  pohit,  see  vol.  2,  Cent  Dig.  Appeal  and  Er- 
ror, §  970.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Irving  E.  Raymond,  as  president  of  A.  A.  Vantine  &  Com- 
pany, against  Louis  C.  Tiffany  and  others.  From  an  order  denying 
the  motion  of  Edward  S.  Hosmer,  as  trustee  in  bankruptcy  of  B.  Y. 
Tiffany  to  resettle  an  order  authorizing  service  of  an  amended  answer, 
Hosmer  appeals.     Reversed. 

Argued  before  O'BRIEN,  R  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 
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L.  M.  Berkley  (S.  T.  D.  Jones,  on  the  brief),  for  appellant 
Gould  &  Wilkie  (Arthur  F.  Gotthold,  of  counsel),  for  respondents. 

PER  CURIAM.  The  defendant  Hosmer  served  a  copy  of  his  an- 
swer upon  the  attorneys  for  the  defendants  Louis  C.  Tiffany  and  others, 
pursuant  to  section  621  of  the  Code  of  Civil  Procedure.  The  said 
attorneys  having  returned  the  answer,  a  motion  was  made  to  compel 
them  to  accept  it.  The  motion  was  granted  at  the  Special  Term,  the 
learned  justice  presiding,  handing  down  the  following  memorandum: 

"The  defendant,  Hosmer,  may  serve  his  amended  answer  on  payment  of 
$20  costs  to  the  defendants,  Tiffany,  with  leave  to  such  defendants  to  answer 
within  20  days  thereafter.    Settle  order  on  notice." 

Both  sides  submitted  an  order  for  settlement  on  the  above  decision. 
The  moving  party's  order  was  not  signed,  but  the  order  presented 
by  the  attorneys  for  the  defendants  Tiffany  and  others  was  signed 
and  entered.  That  order  recited  that  it  was  made  "on  motion  of 
Samuel  T.  D.  Jones,  attorney  for  said  defendant  Edward  S.  Hosmer, 
as  trustee  in  bankruptcy  of  said  Burnett  Y.  Tiffany."  The  defendant 
Hosmer  desires  and  intends  to  appeal  from  so  much  of  said  order  as 
imposes  $20  costs  upon  him,  claiming  that  the  service  of  his  answer 
upon  the  other  defendants  was  a  matter  of  right,  and  not  a  matter  of 
favor,  and  therefore  that  the  imposition  of  costs  was  not  justified 
He,  therefore,  moved  for  a  resettlement  of  the  order  as  entered,  for 
the  purpose  of  having  stricken  out  the  words  "on  motion  of  Samuel  T. 
D.  Jones,  attorney  for  said  defendant  Edward  S.  Hosmer,  as  trustee 
in  bankruptcy  of  said  Burnett  Y.  Tiffany,"  and,  said  motion  to  resettle 
being  denied,  he  takes  this  appeal. 

We  are  of  the  opinion  that  the  motion  should  have  been  granted. 
A  party  intending  to  appeal  from  an  order  or  a  part  thereof  which  he 
claims  is  in  violation  of  his  rights  should  not  be  compelled  to  run  the 
hazzard  upon  an  appeal  of  having  the  point  made  against  him  that  his 
appeal  will  not  lie  because  the  order  below  was  granted  upon  his  re- 
quest. If  the  recital  in  the  order  states  that  the  order  was  made  upon 
his  motion  he  does  run  that  .hazzard.  It  has  been  held  that  a  party 
cannot  appeal  from  a  judgment  or  order  entered  upon  his  own  motion. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  a  resettlement  remitted  to  the  jus- 
tice making  said  order,  with  instructions  to  grant  the  relief  prayed. 


HEIM  v.  SCHWOERER  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    November  5,  190&) 

Judicial  Sales— Validity— Title  of  Vendor. 

Tlie  terms  of  a  Judicial  sale  provided  tbat  the  premises  would  be  sold 
subject  to  a  specified  mortgage,  and  to  existing  tenancies.  The  premises 
were  also  subject  to  a  restrictive  covenant,  providing  tbat  the  premises 
shonld  not  be  used  for  designated  trades  and  occupations  or  for  any 
other  manufacturing  trade  which  might  be  in  any  wise  injurious  or  of- 
fensive to  the  neighboring  inhabitants.    Held,  that  the  restricttve  omp* 
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enant  constituted. an  incumbrance  authorizing  the  court  to  relieve  the 
purchaser  at  the  sale  from  liability. 

[Ed.  Note. — For  cases  in  point,  see  voL  81,  Oent  Dig.  Judicial  Sales,  H 
04.  97-101.] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Annie  Heim  against  Anthony  Schwoerer  and  another. 
From  an  order  of  the  Supreme  Court  (99  N.  Y.  Supp.  663),  reliev- 
ing Rudolph  L.  Blumenthal  from  liability  as  purchaser  at  a  judicial 
sale,  plaintiff  and  defendants  appeal.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  C.  Betty,  for  appellants. 
Charles  E.  Stem,  for  respondent 

HOUGHTON,  J.  The  order  should  be  affirmed  on  the  authority 
of  Dieterlen  v.  Miller,  99  N.  Y.  Supp.  699,  in  which  on  submission  of 
controversy,  plaintiff  was  relieved  from  his  agreement  to  purchase 
premises  subject  to  a  covenant  less  broad  than  that  with  which  the 
premises  in  question  are  incumbered.  The  fair  interpretation  of  the 
terms  of  sale,  aside  from  the  fact  that  it  was  a  judicial  sale,  is  that  there 
were  no  other  incumbrances  upon  the  premises  than  those  specifically 
mentioned. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur,  ex- 
cept SCOTT,  J.,  who  dissents. 

SCOTT,  J.  (dissenting)  This  is  an  appeal  by  the  parties  to  a  par- 
tition action  from  an  order  of  the  Special  Term,  denying  plaintiff's 
moton  to  compel  Rudolph  L.  Blumenthal,  to  complete  his  purchase 
of  certain  premises  sold  to  him  at  a  referee's  sale  in  partition.  The 
terms  of  sale  provided  that  the  premises  would  be  sold  subject  to  a 
specified  mortgage,  and  also  subject  to  existing  tenancies,  and  to  such 
a  state  of  facts  as  an  accurate  survey  may  disclose.  The  purchaser's 
refusal  to  complete  the  sale  is  based  upon  the  fact  that  the  premises 
are  subject  to  an  existing  restrictive  covenant,  of  the  character  com- 
monly known  in  this  city  as  a  covenant  against  nuisances,  which 
forbids  the  use  of  the  property  for  certain  designated  trades  and  oc- 
cupations, or  "for  any  other  manufacturing  trade  business,  or  calling 
whatsoever  which  may  be  in  any  wise  dangerous,  noxious  or  offensive 
to  the  neighboring  inhabitants."  This  covenant  was  embodied  in  a 
conveyance  made  in  the  year  1836.  That  this  covenant,  which  as  it  is 
said  runs  with  the  land,  constitutes  what  is  known  as  an  incum- 
brance upon  the  property  cannot  be  doubted.  Wetmore  v.  Bruce, 
118  N.  Y.  319,  23  N.  E.  303 ;  Forster  v.  Scott,  136  N.  Y.  682,  32  N.  E. 
976,  18  L.  R.  A.  643 ;  Dieterien  v.  Miller  (decided  May  Term,  1906) 
99  N.  Y.  Supp.  699.  The  purchaser  insists  that  this  fact  alone  entitles 
him  to  be  relieved  of  his  bid.  He  read  upon  the  motion  carefully 
prepared  and  very  full  affidavits  by  himself  and  a  real  estate  agent 
employed  by  him,  showing  that  he  was  ignorant  of  the  existence  of  the 
covenant  when  he  made  his  purchase,  and  that  some  one  who  had  agreed 
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to  purchase  the  property  from  him  at  a  profitable  advance  for  the 
purpose  of  erecting  a  livery  stable  had  refused  to  take  the  property, 
fearing  that  the  covenant  would  stand  in  the  way  of  applying  the  prop- 
erty to  the  particular  use  intended. 

The  significant,  and  as  I  think  controlling,  circumstance,  however, 
is  that,  notwithstanding  the  evident  care  with  which  these  affidavits 
are  drawn,  there  is  no  statement  to  be  found  anywhere  to  the  eflFect 
that  the  existence  of  the  covenant  impairs  in  any  way  the  value  of  the 
property,  or  that  it  is  less  valuable  with  the  restriction  upon  it,  than 
it  would  be  if  no  such  covenant  were  in  existence.  What  a  pur- 
chaser at  a  judicial  sale  is  entitled  to  receive  is  well  settled.  It 
is  a  marketable  title,  free  from  all  reasonable  doubt.  Slight  or  imma- 
terial burdens  upon  the  property  which  are  not  shown  to  have  an  ap- 
preciable effect  upon  the  value  of  the  property  sold  will  not  relieve 
such  a  purchaser  from  his  bid.  Merges  v.  Ringler,  34  App.  Div.  415, 
54  N.  Y.  Supp.  280;  Harrison  v.  Piatt,  35  App.  Div.  633,  54  N.  Y. 
Supp.  842.  It  is  apparent  that  a  piece  of  property  may  be  wholly  un- 
marketable, as  is  the  case  where  there  is  an  absolute  defect  in  the 
title,  or  that  it  may  be  only  qualifiedly  unmarketable  as  is  the  case 
where  its  use  is  so  restricted  that  some  persons  may  be  unwilling 
to  buy  it  because  it  cannot  be  put  to  a  particular  use.  Such  is  the 
case  presented  here.  A  covenant  against  nuisances  cannot  be  said 
to  wholly  destroy  the  marketability  of  a  lot  of  land  in  this  city,  for  ever)- 
lawyer  knows  that  such  covenants  are  very  common,  and  that  many 
conveyances  of  property  affected  by  similar  covenants  are  made  every 
year.  In  this  case  of  a  qualifiedly  unmarketable  title  the  question 
whether  a  purchaser  at  a  judicial  sale  will  be  relieved  from  his  bid 
depends  upon  whether  or  not  the  existence  of  the  covenant  injuriously 
affects  the  value  of  the  property.  This  precise  question  arose,  and  was 
passed  upon  in  Riggs  v.  Pursell,  66  N.  Y.  193.  In  that  case  a  mortgage 
upon  a  lease  was  foreclosed,  and  the  purchaser  refused  to  take  title 
for  the  reason,  among  others,  that  a  deed  in  the  chain  of  title,  long 
antedating  the  lease,  had  imposed  upon  the  property  a  covenant  against 
nuisances  similar  to  the  one  in  the  present  case,  and  also  a  court  yard 
or  set-back  restriction,  which  prevented  the  utilization  of  the  whole  lot 
for  building  purposes.  After  stating  that  a  purchaser  upon  a  judicial 
sale  will  not  be  relieved  on  account  of  defects  in  the  property  or  the 
title  thereto,  unless  it  appears  that  he  will  be  injured  by  the  enforce- 
ment of  the  contract,  the  court,  referring  to  the  fact  that  there  is  an  ab- 
sence of  proof  or  allegation  that  the  existence  of  the  covenants  had 
diminished  the  value  of  the  premises,  points  out  that  the  covenant  was 
created,  not  to  impose  a  burden  upon  the  lot,  but  to  enhance  the 
value  of  it,  and  all  the  lots  affected  by  the  covenant,  and  finally  held 
that  the  purchaser's  objections  on  this  score  must  be  overruled,  because 
there  was  no  proof  that  the  restrictions  in  any  way  diminished  the 
value  of  the  premises,  and  the  covenant  was  therefore  an  immaterial 
<lefect  in  the  title  which  the  court  should  disregard.  We  have  been 
referred  to  no  case,  and  have  been  able  to  find  none,  in  which  the  rule 
thus  laid  down  has  been  questioned  or  overruled  where,  as  in  the  pres- 
ent case,  there  has  been  an  entire  absence  of  proof  or  allegation  that 
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the  existence  of  the  restrictive  covenant  depreciated  or  lessened  the 
value  of  the  property.  The  rule  was  in  no  wise  questioned,  but 
rather  recognized,  and  reaffirmed  upon  a  second  appeal  in  the  same 
case  (74  N.  Y.  370),  although  the  purchaser  was  there  relieved  of  his 
bid  because  it  was  made  clearly  to  appear  that  the  restriction  did  in- 
juriously affect  the  value  of  the  property. 

It  is  quite  true  that  there  are  to  be  found  cases  in  which  the  au- 
thority of  Riggs  V.  Pursell  has  been  unsuccessfully  invoked;  but  in 
every  such  case  it  will  be  found  upon  examination  either  that  the  de- 
fect complained  of  has  been  an  actual  defect  in  the  title ;  or  it  has  been 
made  to  appear  that  the  existence  of  the  restrictive  covenant  actually 
impaired  tihe  value  of  the  property;  or  the  question  has  arisen  un- 
der a  contract  of  sale  where  the  vendor  has  covenanted  to  make  con- 
veyance free  from  incumbrances.  The  distinction  between  a  question 
arising  under  such  a  contract,  and  one  arising  upon  a  judicial  sale,  is 
indicated  in  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303.  In  the 
present  case  there  is  no  evidence  nor  presumption  that  the  covenant 
unfavorably  affects  the  value  of  the  property.  If  any  presumption  is 
to  be  indulged  in,  it  should  be  the  other  way.  Riggs  v.  Pursell,  supra. 
It  appears  that  one  man  who  desired  to  build  a  stable,  would  not  pur- 
chase because  he  feared  that  the  covenant  might  prevent  the  use  of 
the  land.  This  is  certainly  no  evidence  that  the  property  may  not,  be- 
cause a  stable  cannot  be  erected  on  this  lot,  and  others  affected  by 
the  same  covenant,  be  even  more  valuable  for  purposes  not  within  the 
restriction;  than  it  would  be  if  no  restriction  existed.  That  there  is 
•other  property  in  the  immediate  vicinity  affected  by  the  same  covenant 
we  must  assume ;  for  otherwise  there  could  be  no  one  to  enforce  the 
<:ovenant  and  it  would  constitute  no  incumbrance.  As  I  read  the  au- 
thorities, the  law  applicable  to  the  state  of  facts  shown  in  the  present 
case  was  settled  by  the  Court  of  Appeals  years  ago,  and  has  remained 
unquestioned  ever  since.  I  do  not  conceive  that  it  is  our  duty  to  state 
and  apply  a  contrary  rule. 

The  order  appealed  from  should  be  reversed,  and  the  motion  granted. 


HENRY  V.  INTERURBAN  ST.  RT.  CO. 
^Supreme  Oonrt,  Appellate  Division,  First  Department    November  5,  1006.) 

"L  Appeai/—Becobd—Defec5T8— Resettlement— AuTHOEiTY  op  Tbial  Court. 

Appellant,  dissatisfied  with  tlie  settlement  of  the  case  on  appeal,  has 
a  right  to  move  on  additional  affidavits  for  a  resettlement 

[Ed.  Note. — For  cases  In  point,  see  voL  8,  Cent  Dig.  Appeal  and  Er- 
ror. §S  2547,  2548.] 

2.  Same— Pboceedinos. 

A  motion  for  a  resettlement  of  a  case  must  be  made  on  notice  return- 
able at  special  term,  part  1. 
.3.  Same. 

Since  the  settlement  of  the  case  on  appeal  must  be  made  by  the  jus- 
tice presiding  at  the  trial,  so  that,  if  he  Is  not  sitting  at  Special  Term, 
Part  1,  when  a  motion  for  a  resettlement  is  returnable,  it  is  the  duty 
of  the  justice  presiding  to  refer  the  motion  to  the  trial  justice  for 
decision. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Henry,  an   infant,   by   Christopher  Henry,   his 

fjardian  ad  litem  against  the  Interurban  Street  Railway  Company, 
rom  an  order  denying  a  motion  to  remit  the  case  on  appeal  for  re- 
settlement, and  denying  a  motion  for  a  resettlement,  defendant  ap- 
peals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  A.  Robinson  (Bayard  H.  Ames  and  Anthony  J.  Ernest,  of 
counsel),  for  appellant. 

Levy  &  Unger  (Henry  A.  Unger,  of  counsel),  for  respondent. 

PER  CURIAM.  This  is  an  appeal  by  the  defendant  from  an  order 
of  Special  Term  denying  the  defendant's  motion  to  remit  the  case 
on  appeal  for  resettlement  to  the  justice  who  presided  at  the  trial  of 
the  case,  and  denying  a  motion  for  the  resettlement.  The  defendant,, 
if  not  satisfied  with  the  settlement  of  the  case,  had  a  right  to  move, 
on  additional  affidavits  for  a  resettlement.  Such  a  motion  requiring 
to  be  made  upon  notice  was  properly  returnable  at  Part  1,  Special 
Term.  As  the  settlement  of  a  case  on  appeal  is  to  be  made  by  the 
justice  presiding  at  the  trial,  if  he  was  not  sitting  at  Special  Term, 
Part  1,  when  the  motion  was  returnable,  it  was  the  duty  of  the  justice 
so  presiding  to  refer  said  motion  to  said  trial  justice  for  decision.  The 
refusal  in  the  case  at  bar  to  so  remit  the  motion,  and  to  undertake  to 
determine  it  at  Special  Term,  was  error. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  original  motion  directed,  to  be  remitted  for 
decision  to  the  justice,  who  presided  at  the  trial  of  the  action. 


(51  Misc.  Rep.  239.) 

TUcKEOUGH  v.  HINSDALE  et  al. 

(Supreme  Court,  Special  Term,  Oneida  Ck)unty.    June,  1908.) 

CoNTBAOTS— Action  on— Complaint— Pleading. 

Plaintiff  alleged  in  his  complaint  that  he,  under  an  agreement  with  one 
of  the  defendants,  aided  in  procuring  a  contract  for  the  erection  of  a  mon- 
ument for  which  he  was  to  be  paid  by  the  executors  of  the  decedent  out 
of  the  first  money  paid  for  the  monument ;  that  the  contract  was  assigned 
to  the  other  defendant  a  corporation,  which  had  received  payment  there- 
for on  partial  completion  of  the  worlc,  but  there  was  no  allegation  of  any 
notice  to  defendant  corporation,  or  fraud  imposing  any  liability  upon  it. 
Held,  not  to  state  a  cause  of  action  against  the  defendant  corporation,  and 
there  being  no  allegation  that  the  other  defendant  with  whom  the  con- 
tract was  made  had  received  any  money  belonging  to  the  plaintiff,  a  de- 
murrer to  the  complaint  was  properly  sustained. 

Action  by  George  T.  McKeough  against  Nehemiah  C  Hinsdale  and 
another.     Demurrers  to  complaint  sustained. 

Charles  S.  Kent,  for  plaintiff. 
James  B.  Emerick,  for  defendants. 
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DEVENDORF,  J.  The  defendants  have  interposed  demurrers  by 
separate  counsel  to  the  complaint  herein.  The  action  is  brought  to  re- 
cover money.  It  is  alleged  that,  on  or  about  the  15th  of  March,  1905, 
the  defendant  Hinsdale  entered  into  an  agreement  with  the  plaintiff 
whereby,  at  the  special  instance  and  request  of  said  Hinsdale,  the 
plaintiff  should  introduce  him  to  and  make  him  acquainted  with  the 
executors  of  the  estate  of  John  Dunfee,  deceased,  and  assist  him  in  ef- 
iecting  a  sale  of  a  monument  to  said  executors,  and  that  Hinsdale  would 
cause  5  per  cent,  of  the  selling  price  of  said  monument  to  be  paid 
direct  from  said  executors  to  the  plaintiff  for  his  services  and  assist- 
ance in  effecting  such  sale,  to  be  paid  by  said  executors  to  the  plaintiff 
as  part  of  and  out  of  the  first  installment  of  money  paid  upon  said  monu- 
ment, and  that  thereafter  Hinsdale  came  to  plaintiff's  office,  at  Syracuse, 
«and  requested  him  to  carry  out  the  said  agreement  of  March  15th  and 
introduce  him  to  such  executors.  That  thereupon  the  plaintiff,  in  pur- 
suance of  said  agreement,  and  relying  upon  the  promise  of  Hinsdale, 
conducted  him  to  the  office  of  the  estate  of  said  Dunfee  and  introduced 
him  to  the  executrix  of  said  estate,  and  that  thereupon  he,  through 
the  efforts  of  plaintiff,  entered  into  a  written  contract  with  the  executors 
to  furnish  and  erect  a  monument  for  the  agreed  price  of  $8,700,  and 
that,  thereupon,  the  plaintiff  became  the  owner  of,  and  entitled  to  5 
per  cent,  of  said  $8,700  from  the  hands  of  said  executors  as  the  same 
should  be  paid  according  to  the  terms  of  said  contract  and  to  be  paid 
by  said  executors  to  the  plaintiff  as  part  of  cmd  out  of  the  first  money 
paid  upon  said  monument. 

The  complaint  further  alleges  that  thereafter  Hinsdale  assigned  his 
contract,  so  made  with  said  executors,  to  the  defendant  Leland  &  Hall 
Company,  a  corporation  duly  incorporated  within  the  state  of  New 
York,  which  thereupon  entered  upon  the  erection  of  the  monument 
aforesaid,  and  that  such  company  has,  in  a  large  degree,  completed 
the  erection  of  said  monument  and  has  received  installments  of  the  pur- 
<iiase  price,  amounting  to  $1,500,  the  ownership  of  $435  of  which, 
under  theagreement  of  said  Hinsdale,  was,  when  said  contract  was  made, 
and  when  it  was  assigned  and  when  said  installments  were  paid  in,  and 
still  is,  in  the  plaintiff;  that  by  reason  of  the  facts  above  stated  the 
defendants  became  and  still  are  indebted  to  the  plaintiff  in  the  sum  of 
$435. 

I  think  the  above  statement  of  facts  contains  all  the  material  allega- 
tions of  the  complaint,  substantially  in  the  language  thereof.  I  do 
not  think  that  such  allegations  contain  facts  sufficient  to  constitute 
a  cause  of  action.  I  am  aware  of  the  rule  that,  however,  inartificial 
a  pleading  may  be,  it  is  the  duty  of  the  court,  if  possible,  to  sustain 
it  upon  demurrer ;  but  this  pleading  lacks  the  essential  averments  of  a 
cause  of  action  against  the  defendants.  In  the  first  place,  as  to  the 
defendant  corporation,  there  is  absolutely  no  allegation  of  fact  whatever 
which  creates  a  liability  to  respond  to  the  plaintiff  in  money  or  damages. 
The  defendant  corporation  simply  appears  in  the  case  as  an  assignee  of 
the  Hinsdale  contract  with  the  Dunfee  estate ;  no  allegations  of  notice 
or  fraud  or  bad  faith  are  contained  therein,  and  clearly  the  pleading 
is  devoid  of  allegations  of  fact  which  bring  the  Leland  &  Hall  Com- 
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pany  within  a  position  of  liability.  As  to  the  defendant  Hinsdale,  it  is 
not  alleged  that  he  has  received  any  money  belonging  to  the  plaintiff ; 
neither  does  it  appear  that  there  has  been  a  breach  of  contract  on  his 
part,  and  assuming,  as  we  must,  all  the  facts  alleged  to  be  true,  in  my 
opinion  there  is  not  sufficient  to  render  him  liable  to  the  plaintiff  for 
any  amount  whatever. 

The  demurrers  are  therefore  sustained,  with  costs,  with  leave  to  plain- 
tiff to  amend  his  complaint  within  20  days  on  payment  of  such  costs. 

Demurrers  sustained,  with  costs,  with  leave  to  plaintiff  to  amend 
complaint  within  20  days  on  payment  of  costs. 


(51  Misc.  Rep.  232.) 

BURCH  V.  BURCH. 

(Supreme  Conrt,  Special  Term,  Oswego  Ck)nnt7.    June,  1906.) 

EiXEOUTioN— Amendment. 

More  than  10  years  after  a  Judgment  for  costs  was  docketed,  a  tran- 
script thereof  was  filed  in  another  county,  and  a  notice  was  filed,  as  pro- 
vided by  CJode  Civ.  Proc.  §  1252,  and  an  execution  issued  thereon,  wblcli 
stated  the  date  of  filing  of  the  transcript  as  of  the  date  of  the  Judgment 
roll,  though  it  was  in  fact  filed  more  than  10  years  later,  and  directed 
that  the  Judgment  should  he  collected  out  of  the  real  estate  of  the  judg- 
ment debtor  belonging  to  him  at  the  earlier  date  instead  of  the  time 
when  the  notice  was  filed.  Held,  that  it  might  be  amended  so  as  to  limit 
the  lien  to  the  date  of  filing  and  recording  of  the  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21,  Cent  Dig.  Execution,  §  192.] 

Action  by  Abbie  Isabelle  Burch  against  Frederick  R.  Burch.  Judg- 
ment for  plaintiff.  Motion  by  defendant  to  vacate  execution.  Order 
that  execution  be  amended. 

L.  C.  Rowe,  for  the  motion, 
J.  Steward  Ross,  opposed. 

DEVENDORF,  J.  This  action  was  brought  by  plaintiff  against 
defendant  for  the  purpose  of  obtaining  a  divorce,  and  resulted  in  the 
obtaining  of  a  decree  awarding  her  such  divorce,  and  granting  her  a 
recovery  of  $261.40  costs;  such  judgment  for  costs  was  docketed  in 
Kings  county,  April  3,  1891. 

Nothing  further  appears  to  have  been  done  with  said  judgment  until 
April  8, 1903,  when  a  transcript  thereof  was  docketed  in  the  office  of  the 
clerk  of  Oswego  county.  It  appears  that  the  defendant  had  become  the 
owner  of  certain  real  property  in  said  Oswego  county,  on  or  about 
February  6,  1903.  For  the  purpose  of  obtaining  payment  of  the  judg- 
ment for  costs,  the  plaintiff  filed  with  the  clerk  of  said  county,  on  the 
27th  day  of  February,  1906,  the  notice  required  by  section  1252 
of  the  Code  of  Civil  Procedure,  and  issued  an  execution  which  was 
delivered  to  the  sheriff  on  or  about  said  date.  A  levy  was  thereupon 
made  upon  the  defendant's  interest  and  title  in  the  real  estate  de- 
scribed in  the  papers  used  on  this  motion.  The  execution  erroneously 
states  the  date  of  filing  of  the  transcript  in  Oswego  county  as  April 
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8,  1891,  when  in  fact  it  was  actually  filed  April  8,  1903.  The  ex- 
ecution directs  the  sheriff  to  satisfy  the  judgment  out  of  the  personal 
property  of  the  judgment  debtor,  and,  if  sufficient  thereof  cannot  be 
found,  then  out  of  the  real  property  in  said  county  belonging  to  the  said 
judgment  debtor  when  the  said  transcript  was  so  filed,  or  at  any  time 
thereafter,  in  whose  hands  soever  the  same  may  be. 

The  judgment  could  bind  and  become  a  charge  upon  the  right  and 
title  levied  upon  of  the  judgment  debtor  only  from  the  time  of  record- 
ing and  indexing  the  notice,  as  prescribed  in  said  section  1262.  This 
execution,  however,  directs  the  sheriff  to  satisfy  the  judgment  out  of 
all  interests  and  title  of  the  judgment  debtor  owned  April  8,  1891,  or  at 
any  time  since.  This  was  clearly  erroneous  in  that  regard.  The  judg- 
ment lien  commenced  from  the  time  the  said  notice  was  indexed  and 
recorded.  The  execution  should  have  required  a  sale  of  the  right  and 
title  existing  at  that  time,  and  not  at  the  time  of  the  original  docket- 
ing of  the  judgment.  Garczynski  v.  Russell,  75  Hun,  497,  27  N.  Y. 
Supp.  465 ;  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y. 
Supp.  1044.  The  execution  could  go  no  further  than  to  direct  a  sale 
of  the  interests  vested  at  the  time  of  or  subsequently  to  the  filing  of  the 
notice,  and  the  execution  should  be  limited  to  the  lien  acquired  upon 
filing  the  notice  under  said  section.  The  equities  are  to  such  an  ex- 
tent in  favor  of  the  plaintiff  in  this  case  that  I  think  she  ought  to  be 
permitted  to  have  the  benefit  of  a  lien  to  that  extent.  I  appreciate  the 
force  of  the  authorities  above  cited,  yet  I  am  of  the  opinion  that 
there  is  a  power  in  the  court  to  limit  the  lien  of  the  execution  as  stated, 
and  to  retain  its  force  to  that  extent.  I  have  concluded,  therefore,  ta 
make  that  disposition  of  this  motion,  and  that,  if  need  be,  in  further- 
ance of  justice,  the  execution  be  amended  and  corrected  in  its  language 
as  to  the  statement  of  the  date  when  the  transcript  was  actually  filed 
in  Oswego  cotmty,  and  that  it  be  further  amended  to  limit  its  scope  as 
above  stated. 

If  the  parties  cannot  agree  as  to  the  form  of  the  order  to  be  entered 
hereon,  it  may  be  settled  on  not  less  than  three  days'  notice,  and  there 
should  be  a  further  provision  of  the  order  providing  for  another  ad- 
journment of  this  sale  in  order  to  permit  the  defendant  to  obtain  a  stay^ 
on  security,  if  desired,  to  review  the  order  to  be  entered  hereon. 

Ordered  accordingly. 


PROSSER  et  al.  v.  MAXON. 

(Supreme  Court,  Special  Term,  New  York  County.     November,  100^) 

Pmsading— Answer— Separate  Defenses. 

In  an  action  on  certain  notes,  an  allegation  In  the  answer  that  defend- 
ant had  been  employed  by  plaintiffs  to  act  as  general  agent  of  an  insur- 
ance company,  with  the  right  to  receive  certain  renewal  commissions  on 
premiums  paid  on  policies  procured  by  defendant,  and  that  there  was 
due  for  such  commissions  a  sum  In  excess  of  the  amount  of  plaintiit's 
claim,  was  not  germane  to  the  causes  of  action  alleged  in  the  complaint^ 
and  was  therefore  not  available  as  a  defense,  though  it  might  consti* 
tute  a  counterclaim. 
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Action  by  Seward  Prosser  and  another  against  William  F.  Maxon. 
On  demurrer  to  separate  defenses  in  the  answer.    Sustained. 

The  complaint  sets  up  five  separate  causes  of  action  upon  promissory  notes 
made  by  defendant  to  plaintiflFs.  The  answer,  after  denying  substantially  all 
the  allegations  of  the  complaint,  alleges :  "Defendant,  further  answering  said 
complaint,  and  as  a  separate  defense  thereto,  alleges  as  follows :  (1)  That  on 
or  about  the  22d  day  of  November,  1904,  he  entered  into  a  contract  with  the 
plaintiffs,  who  are  managers  of  the  Equitable  Life  Assurance  Society,  whereby 
defendant  agreed  to  act  as  general  agent  for  the  plaintiffs  in  procuring  ap- 
plication for  life  insurance  policies  in  said  company;  that  it  was  further 
agreed  in  and  by  said  contract  that  certain  renewal  commissions  on  premiums 
paid  on  policies  procured  by  the  defendant  were  to  be  paid  to  the  defendant 
on  business  secured  by  him  for  a  period  of  10  years  subsequent  to  the  secur- 
ing of  the  same.  (2)  That  after  the  making  of  said  contract,  defendant  en- 
tered upon  the  discharge  of  his  duties  thereunder,  and  procured  a  large 
amount  of  insurance  for  the  plaintiffs,  and  thereby  became  entitled  to  re- 
ceive^ and  is  now  entitled  to  receive  from  the  plaintiffs,  under  said  contract 
for  said  insurance,  a  sum  in  excess  of  the  amount  the  plaintiffs  now  claim  the 
defendant  is  indebted  to  them,  as  alleged  in  said  complaint"  The  plaintiff  de- 
murred to  such  separate  defense.  The  defendant  did  not  appear  upon  the 
argument  of  the  demurrer. 

Kings  &  Booth  (Walter  C.  Booth  and  Frederick  P.  King,  of  coun- 
sel), for  plaintiffs. 

GIEGERICH,  J.  The  matters  contained  in  paragraphs  1  and  2 
of  the  separate  defense  set  up  in  the  answer  have  no  relation  to  the 
causes  of  action  alleged  in  the  complaint,  and  therefore  are  not  avail- 
able as  a  defense.  They  might  constitute  a  valid  counterclaim  if  so 
pleaded ;  but  they  have  not  been  pleaded  as  a  counterclaim,  nor  even 
as  a  set-off.  On  the  contrary,  they  are  alleged  as  a  defense  simply, 
and  the  only  relief  demanded  is  that  the  complaint  be  dismissed. 

Demurrer  sustained,,  with  costs  to  the  plaintiffs,  and  with  leave  to 
the  defendant  to  amend  within  20  days  on  payment  of  such  costs. 


<61  Misc.  Rep.  242.) 

rULTON    FIRE    DEPARTMENT    V.    CITY   OF    FULTON, 
(Supreme  Ck)urt,  Special  Term,  Oswego  County.    June,  1906.) 

Municipal  Cobpobations  —  Fise  Depabticbnt  —  Cbbation  anu  EIzistencb— 
Capacity  to  Sub. 

Laws  1898,  p.  828,  c.  269,  creating  the  fire  department  of  the  village  of 
Fulton,  provided  that  the  property  owned  by  it  should  remain  the  sepa- 
rate property  of  the  department  Laws  1902,  p.  124,  c.  63,  incorporating 
the  city  of  Fulton,  provided  that  the  ownership  of  all  property  connected 
with  the  fire  department  of  the  village  of  Fulton  should  be  vested  in  the 
city  of  Fulton.  Held,  that  by  such  later  act  the  Fulton  fire  department 
went  out  of  existence  and  has  no  legal  capacity  to  sue. 

Action  by  the  Fulton  Fire  Department  against  the  city  of  Fulton. 
Demurrer  to  complaint  sustained. 

William  S.  Hillick,  for  plaintiff. 
H.  J.  Fanning,  for  defendant. 

DEVENDORF,  J.    This   action    is   brought  by   the   plaintiff  to 
recover  $370  alleged  to  have  been  converted  by  defendant.    The  com- 
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plaint  alleges  that  the  plaintiff  is  a  corporation  incorporated  under  and 
by  virtue  of  article  7,  c.  269,  p.  828,  Laws  of  1898.  It  further  alleges 
that  the  defendant  is  a  municipal  corporation  of  the  state  of  New  York, 
incorporated  under  and  by  virtue  of  chapter  63,  p.  124,  of  the  Laws  of 
1902  thereof.  The  first  of  said  acts  above  mentioned  of  the  I^egislature 
was  to  revise,  amend,  and  consolidate  the  several  acts  relating  to  the 
village  of  Fulton  and  to  repeal  certain  acts  with  reference  thereto; 
the  other  was  an  act  to  incorporate  the  city  of  Fulton. 

The  first  question  presented  here  is  whether  the  plaintiff  has  capacity 
to  sue.  This  is  to  be  determined  from  the  language  of  the  statutes 
embodied  in  said  two  acts  of  the  Legislature.  By  said  chapter  269, 
p.  828,  of  the  Laws  of  1898,  the  chief  engineer  of  the  fire  depart- 
ment, the  assistant  engineers,  and  the  wardens  of  the  several  companies 
constitute  the  council  of  the  fire  department;  and  it  is  provided  therein 
that  the  property  owned  by  the  fire  department  shall  remain  the  separate 
property  of  the  department  under  the  control  of  the  fire  council,  and 
the  moneys  received  by  taxes  on  fire  insurance  companies,  fines  col- 
lected, and  penalties  paid  over  shall  be  held  by  the  treasurer  of  the 
department  and  be  under  the  exclusive  control  of  the  fire  council, 
but  a  statement  of  all  such  moneys  shall  be  included  in  the  annual  re- 
port to  the  board  of  trustees  of  tiie  village.  By  said  chapter  63,  p. 
124,  of  the  Laws  of  1902,  incorporating  the  defendant,  it  was  provided 
that  the  ownership  and  control  of  all  the  property  and  effects  pertaining 
to  or  connected  with  the  fire  department  of  said  villages  (Fulton 
and  Oswego  Falls)  should,  by  virtue  of  this  said  act,  be  vested  in 
the  dty  of  Fulton  in  the  same  manner  and  to  the  same  extent  as  the 
same  was  vested  in  said  villages  and  fire  departments.  It  is  further 
provided  that  the  mayor  first  elected  under  its  provisions  shall,  on  or 
before  May  1,  1902,  appoint  fire  and  police  commissioners,  who  shall 
constitute  the  board  of  fire  and  police  commissioners,  who  shall  be 
vested  with  the  powers  and  duties  connected  with  and  incident  to  the 
control,  government,  and  discipline  of  the  fire  and  police  departments. 

I  think  that  all  property  owned  or  in  the  custody  or  control  of  the 
fire  department  of  the  village  of  Fulton  became  vested  in  the  city  of 
Fulton  at  its  incorporation  under  said  act  of  1902.  The  fire  council, 
so  called,  which  controlled  the  property  of  the  fire  department  under 
the  village  government,  ceased  to  exist  under  said  act,  and  the  fire  de- 
partment as  such  went  out  of  existence,  so  far,  at  least,  as  retaining 
any  right  to  sue  or  retain  control  of  the  property  belonging  to  it  as 
such  fire  organization.  I  do  not  say  that  the  question  is  free  from 
doubt ;  but  I  think,  considering  the  relative  position  of  these  two  stat- 
utes and  the  fact  that  one  municipality  is  involved  and  one  public  in- 
terest to  serve,  that  the  management  and  control  of  the  property  of  the 
fire  department  was  entirely  changed  by  the  act  creating  the  city  of 
Fulton,  and  that  the  control  of  such  property  vested  in  the  city,  as  ex- 
pressly provided  by  its  incorporating  act,  and  the  village  fire  depart- 
ment could  not  thenceforth  by  action  or  otherwise  control  such  prop- 
erty. 

I  do  not  deem  it  necessary  to  consider  any  further  question  in  the 
case.  This  disposition  of  the  matter  enables  the  fire  department, 
100N.Y.S.— «2 
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if  desired,  to  easily  and  without  much  expense  obtain  a  decision  of  the 
appellate  court  settling  the  question  with  reference  to  its  said  claim. 

The  demurrer  is  sustained,  with  costs. 

Demurrer  sustained,  with  costs. 


DUDLEY  V.  ARMENIA  INS.  CO.  OP  PITTSBURGH.  PA, 
(Supreme  Ck)urt,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  ATXA.OHMENT— Action  in  Whioh  Authorized— (Donvkbsion. 

A  complaint  alleged  that  plalntlflF  deposited  certain  Bharea  of  stock  as 
collateral  to  a  note  on  which  It  affirmatively  appeared  he  was  not  maker 
or  indorser;  that  all  the  stock  of  the  corporation  having  been  so  de- 
posited, the  payee  of  the  note  wrongfully  took  possession  of  the  busi- 
ness of  the  company  and  destroyed  it,  and  that  on  default  on  the  note,  the 
stock  was  sold  for  a  nominal  sum  for  the  benefit  of  the  payee.  Held  not 
to  state  an  action  for  the  "wrongful  conversion  of  personal  property,"  so 
as  to  fall  within  Code  Civ.  Proc.  §  635,  authorizing  an  attachment  before 
judgment  in  such  cases. 

2.  GOBFOBATIONS  —  MEMBEBS  —  SUINQ     TOB      Ck)BPOBATION  —  DKSTBUCTION      OF 

Stookst— Value. 

One  whose  stock  has  been  sold  under  a  deposit  as  collateral  to  a  note, 
cannot  maintain  an  action  for  the  wrongful  acts  of  the  payee  in  taking 
possession  of  the  corporation's  business  and  destroying  it,  thereby  de- 
stroying also  the  value  of  the  stock  prior  to  its  sale  under  the  deposit 
8.  AiTACHMENT— Unliquidated  Demands— Showing  of  Amount. 

Attachment  before  judgment  will  not  issue  in  an  action  on  an  unliq- 
uidated claim  for  the  destruction  of  the  value  of  stock,  where  no  showing 
as  to  the  value  of  the  stock  Is  made,  beyond  an  allegation  that  the  stock 
having  a  par  value  of  $2,500,  was  worth  $1,700,  and  where  it  further  ap- 
pears that  such  stock  was  deposited  as  one-fourth  additional  security 
demanded  on  a  $9,000  note. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  L.  Dudley  against  the  Armenia  Insurance  0>mpany 
of  Pittsburgh,  Pa.  From  an  order  denying  a  motion  to  vacate  an 
attachment  granted  upon  certain  papers,  defendant  appeals.  Reversed, 
and  motion  to  vacate  granted. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Robert  Van  Iderstine  (Arnold  L.  Davis,  of  counsel),  for  appellant. 
Holmes  Jones,  for  respondent. 

CLARKE,  J.  The  complaint  alleges:  That  the  defendant  is  a 
foreign  fire  insurance  company.  That  the  plaintiff,  on  or  about  the 
25th  day  of  January,  1906,  was  the  owner  and  holder  of  25  shares  of 
the  capital  stock  of  a  corporation,  the  Bremer,  Du  Four,  Pinkney  & 
Dudley  Company,  duly  organized  and  existing  under  the  laws  of 
New  York ;  said  stock  being  of  the  par  value  of  $100  per  share,  and 
that  said  stock  had  an  actual  and  reasonable  value  of  $17,000.  That 
on  said  day,  the  defendant  being  the  owner  and  holder  of  three  cer- 
tain promissory  notes  each  dated  March  6,  1904,  made  by  Bremer, 
IXi  Four,  Ring  &  Pinkney  Company,  a  corporation  organized  under 
the  laws  of  New  York,  amounting  to  $9,000  in  the  aggregate,  and  being 
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authorized  as  the  holder  thereof  by  the  terms  of  the  said  notes,  to  de- 
mand or  call  for  additional  security  or  further  collateral,  did  call  upon 
the  makers  and  certain  indorsers,  for  additional  security  and  collateral, 
and  the  said  plaintiff  joined  with  certain  of  the  indorsers  in  furnishmg 
the  collateral  called  for ;  each  of  said  parties  furnishing  said  defendant 
25  shares  of  said  Bremer,  Du  Four,  Pinkney  &  Ehidley  Company  stock, 
making  in  all  100  shares,  the  whole  amount  of  the  capital  stock  issued 
by  said  company.  That  on  or  about  the  5th  day  of  July,  1905,  the 
defendant,  without  any  legal  right  or  authority  so  to  do,  and  for  th« 
purpose  of  injuring  and  destroying  the  value  of  the  stock  pledged  with 
the  defendant,  so  that  when  defendant  would  sell  or  cause  to  be  sold, 
the  stock  as  pledged  for  collateral,  the  same  would  be  of  no  consider- 
able value  and  it  could  be  acquired  and  purchased  on  said  sale  by  or 
for  the  defendant  for  a  nominal  sum,  fraudulently  and  falsely  repre- 
sented to  certain  officers  of  the  Bremer,  Du-Four,  Pinkney  &  Dudley 
Company  that  said  defendant  then  owned  all  the  stock  aforesaid,  ac- 
serting  and  representing  that  at  that  time  it  had  duly  acquired  the 
same  by  proper  and  sufficient  legal  or  banking  methods  and  means, 
and  in  fraud  of  plaintiff's  rights  as  a  stockholder,  and  without  the 
consent  of  said  Bremer,  Du  Four,  Pinkney  &  Dudley  Company  seized 
and  took  possession  of  the  office  of  said  Bremer,  Du  Four,  Pinkney 
&  Dudley  Company  with  all  the  books,  records,  and  documents  there- 
in, and  took  possession  of  and  appropriated  all  bills  and  accounts 
payable  and  collected  the  same  and  appropriated  the  same  for  its 
own  use,  and  forthwith  started  in  to  exercise  through  defendant's 
own  officers,  agents,  and  employes,  the  rights  and  functions  of  said 
company,  to  the  exclusion  of  the  regularly  constituted  officers  of 
the  said  Bremer,  Du  Four,  Pinkney  &  Dudley  Company,  and  con- 
tinued in  the  sole  absolute  possession  and  control  thereof,  and  caused 
the  affairs  of  said  company  to  be  so  conducted  and  administered  that 
all  its  business  was  destroyed,  its  good  will  ruined  and  the  stock 
thereof,  including  the  stock  of  the  plaintiff,  so  pledged  as  collateral, 
made  of  no  value  whatsoever  by  reason  of  said  unlawful  and  fraud- 
ulent acts.  It  further  alleges  that,  after  destroying  the  value  of 
said  stock,  the  said  defendant  pretended  to  sell,  assign,  and  transfer 
said  three  notes,  with  the  collateral,  to  one  Mortgage  Banking  Com- 
pany of  Pittsburg,  and  that  said  company,  after  becoming  the  owner 
and  holder  of  said  notes,  demanded  payment  thereof  of  the  maker, 
and,  such  payment  not  having  been  made  by  the  maker  as  therein 
provided,  caused  said  collateral  to  be  sold,  and  said  collateral,  in- 
cluding the  100  shares  of  stock  of  the  Bremer,  Du  Pour,  Pinkney 
&  Dudley  Company,  was  sold  to  a  party  unknown  to  the  plaintiff, 
for  the  use  and  benefit  of  the  defendant,  for  the  sum  of  $200,  or 
some  such  nominal  sum,  and  that  by  reason  of  the  facts  aforesaid 
the  plaintiff  has  been  damaged  in  the  sum  of  $17,000. 
Section  635  of  the  Code  of  Civil  Procedure  provides  that: 

"A  warrant  of  attachment  against  the  property  of  one  or  more  defendants 
in  an  action  may  be  granted  upon  the  application  of  the  plaintiff,  as  specified 
in  the  next  section,  where  the  action  is  to  recover  a  sum  of  money  only,  as 
damages  for  one  or  more  of  the  following  causes:  (1)  Breach  of  contract; 
express  or  implied,  other  than  a  contract  to  marry.    •    •    •    (2)  Wirongful  con- 
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version  of  personal  property.    (3)  An  injury  to  person  or  property  in  oonse^ 
quence  of  negligence,  fraud  or  other  wrongful  act" 

Section  636  provides  that: 

"To  entitle  the  plalntiflF  to  such  a  warrant  he  must  show,  by  affidavit,  to 
the  satisfaction  of  the  judge  granting  the  same,  as  follows:  ,(1)  That  one  of 
the  causes  of  action  specified  in  the  last  section  exists  agahist  the  defendant" 

Has  the  plaintiff  one  of  the  causes  of  actions  specified  in  section  6d5, 
supra,  against  the  defendant?  If  he  has  not,  the  attachment  was  im- 
providently  issued.  The  gravamen  of  his  action  is  that,  by  the  acts 
of  defendant  set  out  in  the  complaint  in  taking  possession  of  the  oiHce 
and  business  of  the  Bremer,  Du  Four,  Pinkney  &  Dudley  Company, 
the  defendant  destroyed  the  business  of  said  company,  and  so  destroyed 
the  value  of  25  shares  of  stock  of  said  company  owned  by  the  plain- 
tiff which  he  had  deposited  with  the  defendant  as  collateral  security 
for  certain  notes  owned  by  it,  although  he  does  not  allege  that  he  was 
the  maker  or  indorser  of  said  notes,  and  the  contrary  affirmatively  ap- 
pears, and  thus  destroyed  plaintiff's  property.  From  these  allegations, 
it  is  quite  apparent  that  this  is  not  an  action  for  the  conversion  of  the 
stock,  because  it  is  alleged  that  the  plaintiff  delivered  said  stock  to  the 
defendant  as  collateral  security,  and  there  is  no  allegation  of  the  payment 
of  the  original  notes,  or  of  a  demand  for  the  return  of  said  shares  of 
stock  and  a  refusal  thereof;  on  the  contrary  the  complaint  alleges  de- 
mand and  refusal  to  pay  the  notes  and  subsequent  sale  of  the  collateral 
by  the  transferee  of  the  notes,  so  that  the  complaint,  if  it  alleges  any- 
thing, alleges  a  cause  of  action  for  damages  for  the  injury  of  prop- 
erty of  the  plaintiff  by  the  reduction  in  value  of  this  stock  by  reason  of 
the  alleged  fraudulent  or  wrongful  acts  of  the  defendant.  There  is  no 
allegation  that  he  was  the  holder  and  owner  of  the  stock  at  the  time  of 
the  commencement  of  this  action,  but  the  contrary  affirmatively  appears. 

It  seems  quite  clear  that  however  wrongful  the  acts  of  the  defendant 
in  taking  possession  of  the  office  and  business  of  the  Bremer,  Du  Four, 
Pinkney -&  Dudley  Company  may  have  been,  that  wrong  was  committed 
against  the  company,  and  if  action  existed  therefor,  it  was  in  the  name 
and  for  the  benefit  of  the  company.  I  do  not  understand  that  for  a 
wrong  perpetrated  upon  a  corporation  as  a  consequence  of  which  the 
value  of  its  stock  is  depreciated,  an  action  lies  in  the  first  instance  in 
behalf  of  a  stockholder.  Niles  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  69  App. 
Div.  144,  74  N.  Y.  Supp.  617;  affirmed  176  N.  Y.  119,  68  N.  E.  142. 
In  cases  where  the  wrong  complained  of  has  been  that  of  an  officer 
of  the  company,  it  has  been  frequently  held  that  the  right  of  action  is 
lodged  in  the  corporation,  and  that  while  a  stockholder  may  in  some 
instances  sue,  he  can  only  do  so  after  a  demand  and  a  refusal  by  the 
controlling  officers  of  the  company  to  sue  in  its  own  name,  or  by  show- 
ing the  existence  of  such  a  condition  of  affairs  as  establishes  that  such 
demand  would  be  useless;  and  when  a  stockholder  does  thus  sue,  he 
sues  for  the  benefit  of  the  corporation,  and  not  directly  for  his  own. 
Greaves  v.  Gouge,  69  N.  Y.  154 ;  Flynn  v.  Brooklyn  City  R.  R.  Co., 
158  N.  Y.  493,  53  N.  E.  520.  But  as  the  complaint  nowhere  alleges 
that  plaintiff  is  now  a  stockholder,  it  appears  to  be  an  action  by  an 
outsider  to  recover  damages  for  acts  done  to  a  corporation  by  which 
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the  value  of  its  stock,  which  he  formerly  owned,  was  injured.  The 
moving  papers  do  not  set  forth  facts  sufficient  to  constitute  a  cause  of 
action.  It  further  appears  that  the  action  being  at  best  for  un- 
liquidated damages,  there  was  not  sufficient  evidence  thereof.  The 
papers  allege  that  the  authorized  capital  stock  of  the  corporation  was 
$50,000  of  which  stock  to  the  amount  of  $10,000  had  been  issued,  of 
which  the  plaintiff's  25  shares  represented  the  par  value  of  $2,500. 
It  further  appears  that  all  the  capital  stock  issued  of  $10,000  par  value, 
had  been  deposited  as  collateral  upon  a  subsequent  call  for  additional 
security  upon  notes  of  a  preceding  company,  aggregating  $9,000 ;  that 
is  to  say,  if  plaintiff's  daim  as  to  value  is  true,  $68,000  additional  to 
secure  $9,000.  The  extravagance  of  the  estimate  destroys  its  probative 
effect.  There  are  no  statements  of  fact  from  which  a  court  in  the 
exercise  of  judicial  discretion  could  determine  that  the  value  of  these 
25  shares  was  $17,000  or  any  other  sum.  Before  an  attachment  can 
issue,  there  must  be  some  facts  set  up  upon  which  the  court  can  exercise 
its  judgment  as  to  value  and  the  amount  for  which  the  attachment 
should  i^sue.  As  said  by  this  court  in  Delafield  v.  Armsby  Company, 
62  App.  Div.  262,  71  N.  Y.  Supp.  14: 

"It  should  be  borne  in  mind  that  it  is  only  within  a  comparatively  limited 
period  of  time  that  it  has  been  possible  to  issue  an  attachment  in  an  action  to 
recover  unliquidated  damages.  Hence,  it  Is  the  duty  of  the  court  to  give  fair 
construction  to  the  provisions  of  the  Ck>de  which  properly  require,  before  a 
man's  property  shall  be  taken  In  execution  before  judgment  upon  an  unliq- 
uidated claim,  that  the  papers  shall  contain  evidence  that  the  plalntUT  has 
sustained  the  damages  which  he  demands.** 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  the  attachment  granted,  with 
$10  costs.    All  concur. 


SHERIDAN  V.  INTERBOROUGH  RAPID  TRANSIT  00.  et  aL 
(Supreme  Oourt,  Appellate  Division,  First  Department    November  6,  1006.) 

1.  Masteb  akd  Servant— iNJTTBncs  to  Sebvantv-Neoliqenok— Safe  Place  to 

Work. 

Deceased  was  killed  by  being  thrown  from  a  hanging  scaffold  under  an 
elevated  railroad  structure,  by  a  collision  between  a  truck  and  the  scaf- 
fold. The  scaffold  was  suspended  from  the  elevated  structure  only  a 
short  distance  above  th^  tops  of  the  surface  cars,  and  it  was  impossible 
for  men  to  work  thereon  and  keep  watch  for  approaching  vehicles.  Held, 
that  the  elevated  railroad  company  was  guilty  of  negligence  in  failing  to 
provide  a  watchman  to  warn  approaching  vehicles  of  the  scaffold. 

2.  Same— Evidence. 

Where  intestate  was  thrown  from  a  suspended  scaffold  underneath  an 
elevated  railroad  by  a  collision  between  a  truck  and  the  scaffold,  evi- 
dence of  the  truck  driver  that  he  had  no  notice  of  the  scaffold  either  be* 
fore  or  after  the  accident,  that  he  had  no  warning  not  to  proceed,  that 
no  person  signaled  to  him,  and  that  he  did  not  see  any  watchman  there 
on  that  day,  was  sufficient  to  Justify  a  finding  that  no  watchman  had 
been  provided. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Bridget  Sheridan,  as  administratrix  of  the  estate  of 
Matthew  Cooney,  deceased,  against  the  Interborough  Rapid  Transit 
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Company  and  another.     From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHUN, 
CLARKE,  and  HOUGHTON,  JJ. 

Chas.  Pope  Caldwell,  for  appellant. 
J.  Osgood  Nichols,  for  respondents, 

INGRAHAM,  J.  Upon  a  former  appeal  from  a  judgment  in  favor 
of  the  plaintiff  that  judgment  was  reversed  upon  the  ground  that 
there  was  no  negligence  proved  as  against  the  defendant  the  Inter- 
borough  Rapid  Transit  Company  (101  App.  Div.  534,  91  N.  Y.  Supp. 
1052).  Upon  a  retrial,  the  court  at  the  end  of  plaintiff's  case  dismissed 
the  complaint,  and,  from  the  judgment  entered  thereon,  the  plaintiff 
appeals. 

A  witness  called  for  the  plaintiff  described  the  platform  upon  which 
the  plaintiff's  intestate  was  at  work  at  the  time  of  the  accident,  referring 
to  a  plan  or  drawing  of  the  scaffold.  This  drawing  is  not  annexed  to 
the  record,  and  it  is  somewhat  difficult  to  understand  the  testimony 
in  the  absence  of  the  drawing  to  which  the  witness  referred.  It  is  stat- 
ed :  That  the  scaffold  upon  which  the  plaintiff's  intestate  was  at  work 
was  built  upon  two  cross-timbers,  bolted  or  nailed  together.  That  these 
cross-timbers  were  made  of  six  by  two  inch  planks,  bolted  together, 
and  upon  these  were  placed  planks  running  parallel  with  the  railroad 
track  with  a  hole  in  each  end.  A  short  bolt  dropped  through,  so  that  they 
could  not  work  off.  That  there  were  usually  a  dozen  planks  upon,  the 
scaffold  which  could  be  shifted  about  according  to  the  necessity  of 
the  work,  and  the  men  sat  upon  the  planks  and  worked  above  their 
heads.  That  these  scaffolds  had  been  in  the  use  of  the  elevated  railroad 
for  a  good  many  years  before  the  accident,  and  was  the  kind  of  scaffold- 
ing always  used  for  this  kind  of  work.  The  plaintiff's  intestate,  with 
other  employes  of  the  defendant,  being  at  work  upon  such  a  scaffold 
at  Sixth  avenue  and  Thirty-Ninth  street,  a  truck  drove  down  Sixth 
avenue  under  the  elevated  railroad  structure.  This  truck  was  loaded 
with  empty  cable  reels.  When  the  truck  arrived  at  Thirty-Ninth  street 
and  Sixth  avenue,  the  driver  testified  that  he  heard  somebody  hoUoo 
as  though  something  had  happened,  and  he  stopped.  He  got  off  the 
truck  and  went  back,  and  found  the  plaintiff's  intestate  on  the  sidewalk. 
The  driver  said:  That  he  did  not  notice  this  scaffold  cither  before 
or  after  the  accident.  He  had  no  warning  not  to  proceed,  and  that 
nobody  waived  their  hands  to  him,  or  signaled  to  him.  That  as  he 
drove  down  the  avenue  he  saw  a  scaffold  hanging  under  the  elevated 
railroad  near  Fortieth  street,  but  that  he  did  not  look  any  more  to  see 
whether  there  were  others.  That  he  had  often  seen  these  scaffolds 
hanging  under  the  elevated  road,  as  it  was  a  common  thing  for  them 
to  he  there.  That  he  did  not  see  any  watchman  there  on  this  day. 
One  of  the  men  upon  this  truck  testified  that  he  saw  the  wagon  strike 
the  scaffold;  that  a  bolt  was  sticking  down  below  the  scaffold  about 
six  inches;  that  when  the  wagon  hit  the  bolt,  a  plank  fell  down, 
striking  against  the  front  wheel ;  that  he  saw  the  plank  fall,  but  did  not 
sec  any  of  the  men  on  the  scaffold  fall ;  that  it  was  one  of  the  spools 
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or  reels  that  hit  the  truck.  It  also  appeared  that  these  workmen  were 
engaged  in  repairing  the  structure  of  the  elevated  railroad ;  that  some 
of  them  were  working  on  the  street  and  some  upon  the  scaffold ;  that  the 
height  of  the  cross-girder  of  the  elevated  structure  at  this  point  was 
14  feet  Syi  inches  above  the  surface  of  the  street;  that  this  girder 
crossed  the  street  and  supported  the  sleepers  for  the  tracks. 

Upon  the  former  trial  there  was  evidence  that  the  railroad  company 
had  employed  a  watchman  to  protect  this  scaffold  from  the  danger 
of  collisions  with  vehicles  in  the  street,  and  the  preponderance  of  evi- 
dence was  that  he  was  engaged  in  the  performance  of  his  duty  at  the 
time  of  the  accident.  We  held  that  under  such  circumstances,  that  fact 
being  undisputed  or  proved  by  the  preponderance  of  evidence,  a  ver- 
dict against  the  defendant  upon  the  ground  of  negligence  could  not  be 
sustained.  Upon  this  trial  there  was  no  evidence  that  the  defendant 
had  employed  a  watchman,  or  had  taken  any  means  to  avoid  the  danger 
of  such  an  accident  as  actually  happened,  which  resulted  in  the  death 
of  the  plaintiff's  intestate;  the  only  evidence  in  this  record  being  that 
the  driver  of  the  truck  which  collided  with  the  scaffold  causing  the 
accident,  heard  no  warning  given,  and  saw  no  one  in  the  gtreet  per- 
forming such  a  duty.  A  question  is  therefore  presented  whether  the 
defendant  was  bound  to  protect  its  employ6s  in  this  situation  from  the 
danger  of  a  collision  with  vehicles  using  the  street.  The  duty  imposed 
apon  the  defendant  is  to  provide  a  safe  place  and  proper  appliances 
for  Its  employes  to  perform  the  work  they  are  required  to  do.  Whether 
or  not  such  a  place  and  such  appliances  are  furnished  by  the  employer 
depends  upon  the  nature  of  the  work  and  the  danger  to  be  apprehended 
in  doing  it.  Here  the  situation  was  apparent.  These  men  were  em- 
ployed upon  a  scaffold  suspended  from  the  elevated  railroad  structure 
at  this  particular  locality,  but  a  short  distance  above  the  tops  of  the 
street  cars.  The  men  were  working  in  such  a  situation  that  it  was 
impossible  to  do  their  work  and  keep  a  watch  for  approaching 
vehicles.  It  must  have  been  apparent  to  any  one  superintending  this 
work  that  there  was  danger  that  vehicles  using  the  street  would  collide 
with  these  structures ;  and  it  seems  to  me  that  a  due  regard  for  the  life 
of  their  employes  required  that  the  defendant  should  take  some  means 
to  avoid  the  danger  of  a  collision  between  vehicles  in  the  street  and 
these  scaffolds.  It  is  settled  that  where  a  railroad  employs  men  to  work 
upon  its  track,  where  trains  are  constantly  passing,  there  is  a  duty  of 
providing  some  warning  to  the  men  of  the  approach  of  trains,  and  it 
seems  to  me  that  this  situation  required  a  similar  precaution  to  make 
the  place  furnished  for  their  employes  to  work  reasonably  safe. 

From  the  brief  of  the  defendant  it  does  not  appear  that  this  position 
is  seriously  disputed ;  but  the  defendant  seems  to  base  its  right  to  sustain 
this  dismissal  of  the  complaint  upon  the  ground  that  there  was  no  evi- 
dence which  tended  to  show  that  there  was  not  a  watchman  present  for 
the  protection  of  its  employes ;  but  I  think  there  is  evidence  to  go  to  the 
jury  upon  that  question,  and,  while  I  agree  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that  there  was  no  watchman  employed, 
I  think  that  when  a  wagon  drives  along  the  streets  during  the  working 
hours,  with  the  men  at  work,  without  seeing  a  watchman,  or  being 
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warned  in  any  way,  with  the  other  corroborating  evidence  that  there 
was  no  watchman  in  the  street  at  the  time,  there  is  evidence  that  none 
was  supplied  by  the  defendant.  Upon  the  former  appeal  we  held 
that,  if  the  company  did  furnish  a  watchman  to  warn  vehicles  against 
interfering  with  the  scaffold,  all  reasonable  precaution  had  been  taken, 
and  there  was  nothing  to  justify  a  finding  of  negligence;  but  there 
being  evidence,  I  think,  to  justify  a  finding  that  no  watchman  was 
provided  by  the  defendant,  it  was  error  to  dismiss  the  complaint. 
It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


(51  Misc.  Rep.  140.) 

CLARK  et  al.  v.  OOODRIDGE  et  aL 

(Supreme  Court,  Special  Term,  New  York  (}oniity.    June,  1906L) 

1.  WllXfr— CONSTBUOnON. 

Where  the  Intent  of  testatrix  Is  clear,  and  the  disposition  of  her  prop- 
erty 1b  equitable,  the  conrt  will  try  to  sustain  the  will  unless  fixed  rules 
demand  its  nullification. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  §S  962-964.] 

2.  Saics>— Nators  of  Estate. 

Testatrix  gave  to  her  executors  as  trustees  five  specific  pieces  of  prop- 
erty and  directed  an  appraisal  thereof,  and  five  years  from  her  death  ''or 
at  the  time  of  the  death  of  the  survlyor  of  my  two  said  grandchildrei** 
the  executors  should  grant  and  convey  to  each  of  her  four  children  one 
or  more  pieces  of  land,  with  such  amount  of  cash  as  necessary  to  make 
the  shares  equal,  and  during  such  five  years,  or  until  the  death  of  the 
Buryivor  of  the  two  grandchildren,  collect  the  rents  and  divide  the  same 
among  her  four  children  equally,  per  stirpes.  The  intent  of  the  will  was 
evidently  to  provide  equally  for  such  children  and  their  issue.  Held  suf- 
ficient to  vest  in  each  child  an  estate  as  of  the  death  of  testatrix,  and 
to  show  an  intent  that  the  rents  should  be  paid  to  such  children  during 
the  five-year  term,  and,  In  the  event  of  the  death  of  a  child,  the  Issue  to 
take  by  substitution. 

[Ed.  Note.-— For  cases  In  point,  see  vol.  49,  C^t  Dig.  Wills,  §  1468.] 

8.  Same— Pkspetuitiss. 

Where  testatrix  provided  that  her  executors  should  hold  certain  specific 
property  for  five  years  after  her  death,  when  it  was  to  be  divided  among 
her  four  children,  as  such  disposition  of  the  estate  would  contravene  the 
rule  against  perpetuities,  a  provision  that  such  division  should  be  made 
at  such  time,  "or  at  the  death  of  the  survivor  of  my  two  grandchildren," 
was  a  provision  to  satisfy  the  rule  of  law  rather  than  a  specific  testa- 
mentary provision  In  favor  of  the  grandchildren  and  the  omission  of  the 
words,  "whichever  event  shall  first  happen,"  elsewhere  employed  In  the 
will  for  a  like  purpose,  will  be  deemed  an  unintentional  omission,  and 
not  as  Indicating  a  difference  in  intent. 

4.  SAM1&— Pboperty  Devised. 

Testatrix  devised  five  specific  pieces  of  real  estate  to  her  executors  to 
be  divided  after  five  years  among  her  four  children ;  the  executor  to  con- 
vey to  each  of  such  children  one  or  more  of  said  pieces  of  land  with  cash 
sufficient  to  equalize  the  shares  of  the  children.  Two  of  such  five  pieces 
were  adjoining  property,  and  at  the  execution  of  the  will  there  was  com- 
plete separation  of  the  buildings  thereon,  but  subsequent  alteration 
changed  their  Independent  character.  Held  to  show  that  testatrix  had 
more  than  four  pieces  of  real  estate  in  mind,  and  that  she  regarded  such 
adjoining  premises  as  two  pieces. 
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5.  PEBPETuiTiEa— Suspension  of  Poweb  of  Alienation. 

Testatrix  directed  her  executors  and  trustees  to  transfer  the  residue 
of  her  estate  to  a  trust  company  to  receive  the  rents,  and  to  apply  the 
same  to  the  use  of  her  children  during  their  natural  lives ;  and,  on  the 
death  of  each  of  tlie  children,  to  convey  the  share  held  In  trust  to  the 
lawful  Issue  of  such  child,  or,  If  no  Issue  he  then  living,  to  convey  the 
same  to  the  others  of  the  children  then  living,  or  their  lawful  Issue.  Held, 
that  the  validity  of  the  trust  so  created  was  not  affected,  though,  by  a 
codicil,  the  transfer  of  the  residuary  estate  to  the  trust  company  was 
postponed  for  five  years,  during  which  period  the  executors  were  made 
trustees,  with  all  the  powers  given  to  the  trustees  anywhere  In  the  will. 

6.  Wills— Nature  of  EIstats. 

Testatrix  devised  to  a  daughter  her  summer  residence,  and  certain  non- 
residential property  for  20  years,  to  be  kept  as  "a  place  of  residence  for 
herself  and  my  son."  She  also  devised  her  city  residence  and  certain 
property  In  the  city  which  had  been  leased  for  business  purposes,  to  be 
kept  as  "a  place  of  residence  for  herself  and  my  son.**  Her  executors.  In 
case  the  daughter  and  son  did  not  wish  to  occupy  such  premises,  were 
authorized  to  lease  the  same,  and.  after  respective  periods  of  5  and  20 
years,  or  on  the  death  of  the  survivor  of  the  grandchildren,  whichever 
event  should  first  happen,  the  fee  of  the  said  properties  was  given  to  the 
four  children  of  testatrix  and  their  Issue,  and  the  daughter  authorized 
to  rent  the  property  adjoining  the  summer  residence  and  receive  the  net 
Income.  Held,  that  the  devise  of  the  nonresidential  property,  though  min- 
gled with  two  other  properties,  stood  (separate  and  independent,  and  as  to 
such  property  there  was  an  absolute  devise  for  a  term  of  years,  and  the 
provision  that  the  property  should  be  kept  as  a  place  of  residence  did  not 
create  a  conditional  limitation  so  far  as  the  residences  were  concerned 
nor  cut  down  the  estate  therein  on  an  abandonment  for  residential  pur- 
poses. 

7.  Same. 

Testatrix  devised  to  her  daughter  her  summer  and  dty  residences  to 
be  used  for  residential  purposes,  and  after  a  certain  period  to  be  divided 
among  her  children,  and  directed  her  trustees  to  pay  such  daughter  durlng^ 
the  first  five  years  $30,000  annually  to  maintain  the  residence,  out  of 
which  she  was  to  pay  repairs  and  Insurance,  and  after  five  years  the  al- 
lowance was  to  be  reduced  to  $18,000.  Held,  that  the  residential  prop- 
erties having  lost  that  character,  it  would  be  Inconsistent  with  the  tes- 
tamentary purpose  to  Insist  on  such  annual  payments. 

8.  SAim— Incumbrances  on  Property  Devised— Payment. 

Where  testatrix  devised  to  two  daughters  certain  premises  subject  to 
mortgages  and  thereafter  conveyed  the  same  to  them  subject  to  Incum- 
brances, and  directed  by  a  codicil  that  the  premises  should  belong  to 
the  daughters  free  from  any  mortgages,  and  directed  payment  thereof 
from  the  personal  estate,  the  mortgages  must  be  discharged  from  the  gen- 
eral estate. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  §  2149.] 

9.  Same— <5oN8TRucnoN  —  Description  of  Property  Devised  —  Parol  Evi- 

dence. 

Parol  evidence  Is  admissible  to  show  a  devise  of  property  by  a  street 
number  was  Intended  to  Include  a  contiguous  lot  not  comprehended  In  It,, 
but  which  had  been  Inclosed  with  It,  and  was  necessary  for  the  occupa- 
tion of  the  premises  for  the  purpose  for  which  they  were  devoted. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  CJent  Dig.  Wills,  §  1047.] 

Action  by  William  Irving  Clark  and  Caroline  L.  Iselin,  executors  of 
Charlotte  M.  Goodridge,  against  Frederic  G.  Goodridge  and  others 
to  construe  a  will.    Decree  rendered. 
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John  Mason  Knox,  for  plaintiffs'  executors. 

Gans  &  Iselin  (H.  S.  Gans  and  J.  H.  Iselin,  of  counsel),  for  plain- 
tiff Iselin,  individually. 

Marshall,  Moran  &  Williams  (Charles  C.  Marshall  and  Stephen  G. 
Williams,  of  counsel),  for  defendant  Camochan,  individually,  and  as 
administrator. 

Lucius  H.  Beers,  guardian  for  all  infant  defendants  Iselin,  Wyeth, 
and  Goodridge. 

James  C.  King,  guardian  for  infant  defendants  Camochan. 

Stickney,  Maclay  &  McBurney  (Albert  Stickney,  of  counsel),  for 
defendants  F.  G.  Goodridge  and  C.  G.  Wyeth. 

Emmet  &  Robinson,  for  New  York  Life  Insurance  &  Trust  Com- 
pany. 

LEVENTRITT,  J.  This  is  an  action  for  the  construction  of  a  will. 
The  instrument  is  long  and  complicated.  A  many-sided  attack  is  made 
on  most  of  its  essential  provisions,  and  there  is  some  plausibility  to  each 
ground  of  attack.  At  the  same  time  the  underlying  scheme  of  the  will 
is  so  clear,  the  distribution  of  bounty  so  equitable,  and  the  intent  in 
the  main  so  readily  deducible,  that  the  effort  of  the  court  should  be  to 
sustain  the  will,  unless  fixed  rules  of  law  demand  its  nullification  as  a 
testamentary  disposition.  The  primary  purpose  of  the  testatrix  was  to 
provide  equally  for  her  four  children  and  their  offspring.  Each  child 
receives  a  residence ;  each  is  to  receive  a  specified  equal  share  of  realty 
and  personalty  at  the  end  of  the  five-year  period.  Each  has  a  life  estate 
in  a  quarter  of  the  residue,  with  remainder  to  the  issue  per  stirpes. 
This  is  the  general  scheme  of  the  will  which  the  testatrix  sought  to 
effectuate.  Many  questions  are  raised  by  the  various  interests.  Not 
all  of  them  press  for  present  determination.  Some  involve  con- 
tingencies that  may  or  may  not  happen,  and  those  portions  of  the  will 
embracing  them  need  be  referred  to  only  as  bearing  on  the  general 
question  of  intent.     Matter  of  Mount,  185  N.  Y.  162,  77  N.  E.  999. 

The  primary  questions  to  be  considered  are  the  two  trusts.  The  first 
trust  is  declared  by  paragraph  seventh  of  the  will,  which  reads  as 
follows : 

"I  give  to  my  executors  and  trustees  hereinafter  named  tbose  certain  par 
eels  of  land  and  buildings  in  the  city  of  New  York  known  as  66  White  street 
385  and  387  Broadway,  465  and  467  Broome  street  and  44  Bast  Seventy-Ninth 
street,  and  direct  that  they  shall  have  the  same  appraised,  and  five  years  after 
my  death  or  at  the  time  of  the  death  of  the  survivor  of  my  two  said  grand- 
children, Gouvemeur  M.  Camochan  and  Charlotte  G.  Wyeth,  they  shall  grant 
and  convey  to  each  of  my  said  four  children  one  or  more  of  said  pieces  of  land 
with  such  amount  of  cash  out  of  my  personal  estate  as  shall  make  the  share 
to  be  received  by  each  of  my  said  children  equivalent  in  value  to  the  share  of 
each  of  the  others,  and  during  said  five  years  or  until  the  death  of  the  sur- 
vivor of  my  two  said  grandchildren,  Gouvemeur  M.  Camochan  and  Charlotte 
G.  Wyeth,  I  direct  my  said  executors  and  trustees  to  collect  the  rents,  issues 
and  profits  arising  from  said  properties,  and,  after  paying  the  taxes,  assess- 
ments and  necessary  expenses  for  the  maintenance  of  the  same,  to  divide  the 
same  amongst  my  said  four  children  equally,  per  stirpes.*' 

The  serious  criticism  here  is  that  the  trust  is  not  necessarily  measured 
by  lives,  but  is  limited  upon  an  absolute  term  of  five  years.    Both 
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grandchildren  might  die  within  the  term,  and  if  there  is  discretion 
in  the  trustees  to  continue  the  trust  it  is  necessarily  void. 

If  we  consider  the  first  part  of  the  seventh  clause  alone,  there  is 
some  merit  to  the  criticism;  but  reading  the  will  as  a  whole,  and  re- 
ferring to  other  clauses,  I  think  we  may  be  exigetic  to  the  extent 
of  having  the  clause  read  : 

"And  five  years  after  my  death  or  at  the  time  of  the  death  of  the  survivor 
of  my  two  said  grandchildren    •    •    •    whichever  event  shall  first  happen." 

In  the  fourth  clause  of  the  will,  which  we  shall  have  occasion  to 
construe  more  in  detail  hereafter,  the  testatrix  in  giving  one  of  her 
daughters  a  country  seat  for  20  years,  carefully  qualified  it  by  the 
clause : 

"Provided,  however,  that  such  possession  shall  not  in  any  event  continue 
after  the  death  of  the  survivor  of  my  grandchildren,  Gouvemeur  M.  Car- 
nochan  and  Charlotte  G.  Wyeth." 

And,  again,  in  the  same  clause,  in  devising  No.  250  Fifth  avenue  as 
a  place  of  residence  for  a  period  of  five  years,  there  is  precisely  the 
same  qualification.  Similarly,  in  the  fifth  clause  of  the  will,  there  is  a 
devise  to  the  executors  "at  the  expiration  of  said  respective  periods  of 
five  and  twenty  years  or  upon  the  death  of  the  survivor  of  my  said 
grandchildren,  Gouvemeur  M.  Camochan  and  Charlotte  G.  Wyeth, 
whichever  event  shall  first  happen." 

In  the  fifteenth  clause  the  testatrix  directs  that  if,  "during  the  lives  of 
my  said  two  grandchildren,  Gouvemeur  M.  Carnochan  and  Charlotte 
G.  Wyeth,  and  the  survivor  of  them,  all  of  my  children  shall  attain 
the  age  of  50  years,"  then  certain  trusts  are  to  cease. 

Wherever  it  has  been  necessary  to  measure  a  term  by  lives,  the 
testatrix  has  selected  those  of  the  grandchildren  named.  They  are 
not  the  immediate  beneficiaries  of  the  terms  or  trusts  so  measured.  The 
general  intent  of  the  testatrix  seems  clear.  She  desired  to  make  a 
certain  disposition  of  her  estate,  or  of  portions  of  it,  at  the  end  of  a 
stated  period  of  years.  Such  a  disposition  would  contravene  the  rule 
against  perpetuities;  therefore,  lives  are  arbitrarily  selected,  according 
to  which  to  measure  the  periods.  The  same  lives  are  selected  in  each 
instance ;  the  intent  being  rather  to  satisfy  a  mle  of  law  than  to  indicate 
a  specific  testamentary  provision  in  favor  of  the  grandchildren.  The 
omission,  therefore,  of  the  words  "whichever  event  shall  first  happen" 
or  some  equivalent,  in  the  seventh  clause,  is  to  be  taken  as  an  un- 
intentional oversight,  and  not  as  indicating  a  difference  of  intent. 
The  will,  of  course,  is  to  be  read  as  a  whole,  and  from  that  it  would 
appear  that  the  sole  purpose  of  drawing  the  grandchildren  into  this 
clause  was,  as  elsewhere,  to  limit  the  estate  of  the  executors  upon  their 
lives.  Roe  v.  Vingut,  117  N.  Y.  212,  22  N.  E.  933 ;  Matter  of  Murray, 
75  App.  Div.  246,  78  N.  Y.  Supp.  165.  So  far  as  the  remainders 
under  this  clause  are  concerned,  I  am  of  the  opinion  that  futurity  is  not 
annexed  to  the  substance  of  the  gift,  and  that  they  are  vested.  While 
it  is  tme  that  the  only  gift  is  in  the  direction  to  grant  and  pay  over 
at  a  future  time,  a  circumstance  very  frequently  seized  upon  to  declare 
a  gift  contingent  (Clark  v.  Cammann,  160  N.  Y.  315,  54  N.  E.  709), 
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that  circumstance  is  not  necessarily  controlling.     It  is  a  rule  of  inter- 
pretation which  must  yield  to  the  more  fundamental  canon  of  intent. 

Reading  the  seventh  clause  in  connection  with  the  twelfth,  which 
provides  that  "so  much  and  such  part  of  my  estate  as  I  have  given 
in  trust,  I  direct  my  executors  and  trustees  to  divide  into  as  many 
parts  as  there  may  be  living  beneficiaries  to  take  care  of  their  re- 
spective shares,"  the  purpose  becomes  plain.  The  executors  are  di- 
rected to  appraise  the  property  at  once,  not  to  wait  the  lapse  of  five 
years.  This  requires,  especially  in  view  of  the  twelfth  clause,  an  im- 
mediate equalization  of  the  shares  by  the  addition  of  cash.  Each 
share  is  then  held  in  trust  for  a  specific  named  beneficiary,  a  child 
of  the  testatrix,  and  each  such  child  is  entitled  to  an  equal  share 
of  the  rents  and  profits,  or,  in  the  case  of  its  death,  that  share  is  to 
go  per  stirpes.  Not  only  is  the  statutory  definition  of  vesting  sat- 
isfied (1  Rev.  St.  [1st  Ed.]  p.  723,  part  2,  c.  1,  tit.  2,  §  13;  Moore 
V.  Littel,  41  N.  Y.  80),  but  I  believe  construction  is  not  being 
stretched  in  saying  that  the  amount  of  the  gift  is  practically  sev- 
ered from  the  estate,  and  witfi  a  provision  that  the  interest  thereon 
be  paid  to  the  beneficiary  until  the  time  of  distribution.  This  con- 
stitutes a  present  gift.  Warner  v.  Durant,  76  N.  Y.  133;  Stein- 
way  V.  Steinway,  163  N.  Y.  183,  67  N.  E.  312 ;  Dougherty  v.  Thomp- 
son, 167  N.  Y.  472,  60  N.  E.  760 ;  Ogden  v.  Ogden,  40  Misc.  Rep. 
473,  82  N.  Y.  Supp.  710.  The  estate  in  the  trustees  is  only  so  large 
as  is  necessary  to  satisfy  the  trust.  Beyond  that  they  have  a  power 
for  the  purposes  of  distribution,  but  the  existence  of  such  a  power 
does  not  prevent  vesting.  Matter  of  Brown,  154  N.  Y.  313,  48  N.  E. 
537.  I  do  not  think  it  was  the  intention  of  the  testatrix  th.at  in  the 
event  of  the  death  of  one  of  her  children  during  the  five-year  period^ 
that  share  was  to  be  divested  in  favor  of  anybody  but  his  or  her  own 
issue.  The  provision  as  to  rents  clearly  shows  that.  In  my  opinion 
this  clause  should  be  construed  to  vest  in  each  child  an  estate  as 
of  the  death  of  the  testatrix,  that  the  rents,  issues  and  profits  were 
to  be  paid  to  such  child  during  the  five-year  term,  and  that  in  the 
event  of  the  death  of  a  child,  issue  were  to  take  by  substitution. 

Two  further  points  under  the  seventh  clause  call  for  brief  men- 
tion: 

(a)  It  is  claimed  that  the  two  Broadway  properties  are  to  be 
treated  as  a  single  piece  of  real  estate.  I  taice  it  otherwise.  When 
the  buildings  were  originally  erected  plans  were  filed  for  separate 
buildings.  Leases  made  by  the  testatrix  are  of  portions  of  the  sepa- 
rate buildings.  Certain  alterations  were  made  in  1900,  which  to  a» 
extent  only  changed  their  independent  character.  But  the  will  was 
made  in  1899,  and  that  is  the  controlling  date  in  determining  how 
many  parcels  the  testatrix  had  in  mind.  Morris  v.  Sickly,  133  N.  Y. 
456,  31  N.  E.  332.  Prior  to  1899  there  seems  to  have  been  a  com- 
plete separation  of  the  two  buildings.  The  fact  that  the  cornice 
came  to  a  peak  over  the  division  wall  is  unimportant.  Architectural 
unity  is  consistent  with  physical  separation.  Besides,  the  testatrix 
directs  that  there  shall  be  set  apart  "to  each  of  my  four  children  one  or 
more  of  said  pieces  of  land."     She  intended  each  child  to  have  at 
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least  one  piece  of  land.  The  use  of  the  words  "or  more"  indicate 
that  she  had  more  than  four  pieces  in  mind;  in  other  words,  that 
she  regarded  the  Broadway  buildings  as  two  pieces. 

(b)  The  property  No.  44  West  Seventy-Ninth  street  is  also  em- 
braced in  the  devise.  Shortly  before  her  death  the  testatrix  made  a 
contract  for  the  sale  of  this  property,  which  contract  was  thereafter 
carried  out  by  her  executors.  I  think  it  clear  that  this  property  pass- 
ed to  the  executors  and  trustees  subject  to  the  trust,  and  that  upon 
the  consummation  of  the  sale  the  proceeds  were  substituted  in  place 
of  the  realty.  3  Birdseye,  Rev.  St.  p.  4020.  There  were  thus  five 
pieces  of  realty  which  the  executors  and  trustees  had  to  deal  with 
as  of  th)e  date  of  the  testatrix's  death  to  bring  about  the  equalization 
-called  for  in  the  fourth  clause. 

2.  So  much  for  the  preliminary  trust.  Now  as  to  the  residuary 
trust.  That  is  created  by  the  eleventh  clause  of  the  will  and  the 
fourth  clause  of  the  codicil,  executed  on  the  same  day  as  the  will  it- 
self. The  eleventh  clause  reads: 

"I  direct  my  execntors  and  trustees  to  transfer  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  to  the  New  York  Life  Insurance  ft 
TTrust  Company  of  the  city  of  New  York  in  trust  to  receive  the  rents,  issues 
and  profits  thereof  and  to  apply  the  same  to  the  use  of  my  said  children  during 
their  respective  natural  lives,  one  share  being  held  in  trust  for  each  child, 
and  upon  the  death  of  each  of  my  children,  to  grant  and  convey  the  share 
faeld  in  trust  for  the  one  so  dying  to  the  lawful  issue  of  the  said  child  so  dying 
t)er  stirpes ;  or  if  no  such  issue  be  then  living,  to  grant  and  convey  the  same 
to  the  other  or  others  of  my  said  children  then  living  and  the  lawful  issue 
then  living  of  any  children  who  may  have  died,  per  stirpes." 

The  fourth  clause  of  the  codicil  reads : 

"I  direct  that  my  executors,  W.  Irving  Clark  and  Caroline  Lydia  Iselin, 
«hall  not  transfer  the  rest  and  residue  of  my  real  and  personal  property  as 
provided  for  in  the  eleventh  clause  of  my  will,  to  the  New  York  Life  Insur- 
:ance  9c  Trust  Company  until  five  years  after  my  decease,  and  during  said  five 
years  I  make  them  trustees  for  said  rest  and  residue  with  all  the  powers 
and  duties  imposed  and  given  to  my  trustees  any^'here  in  my  will,  and  direct 
them  out  of  my  personal  estate  to  pay  off  the  said  mortgages  as  provided  by 
the  first  clause  of  this  codicil,  and  until  said  mortgages  are  paid  and  satis- 
fled  to  pay  the  interest  thereon." 

Standing  alone,  the  eleventh  clause  creates  a  perfectly  valid  trust. 
By  the  codicil  the  transfer  of  the  residuary  estate  to  the  trust  com- 
pany as  trustee  is  postponed  for  five  years,  but  the  trust  in  the  in- 
<lividual  share  of  each  child  remains  limited  by  a  single  life,  and 
during  this  five-year  period  the  executors  are  made  trustees,  with  all 
the  powers  and  duties  imposed  and  given  to  the  trustees  anywhere 
in  the  will.  In  other  words,  we  have  a  provision,  perhaps  somewhat 
unusual,  for  successive  trustees,  but  by  no  means  illegal.  By  the 
twelfth  clause  any  estate  given  in  trust  is  directed  to  be  divided  in- 
to as  many  shares  as  there  are  living  beneficiaries,  so  that  there  would 
seem  to  be  no  question,  irrespective  of  the  provision  of  the  eleventh 
clause  of  the  will,  as  to  "one  share  being  held  in  trust  for  each  child," 
that  there  is  no  undue  suspension,  but  simply  a  change  in  the  person 
of  the  trustee  for  the  first  five  years.  It  is  claimed  that  certain  other 
*clauses  of  the  will  invalidate  the  residuary  trust.     Without  quoting 
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the  provisions,  it  may  be  said  that  the  requirements  of  the  fifteenth 
clause  may  possibly  shorten  the  residuary  trusts  if  the  youngest  sur- 
viving child  of  the  testatrix  becomes  50  years  of  age  during  the 
lives  of  either  of  the  two  grandchildren;  but,  in  view  of  the  separa- 
tion of  the  trusts,  it  is  difficult  to  see  how  the  trusts  are  extended  by 
the  fifteenth  clause.  So  far  as  the  nineteenth  and  twentieth  clauses 
are  concerned,  they  do  not  present  questions  for  present  determina- 
tion. They  do  not  affect  the  validity  of  the  trusts,  even  if  they  are 
invalid  in  themselves. 

3.  The  provisions  in  favor  of  Mrs.  Iselin  require  consideration.  Aft- 
er devising  in  the  second  clause  to  one  daughter  a  life  estate  in  a  piece 
of  residence  property,  and  in  the  third  a  similar  life  estate  in  another 
piece  to  a  second  daughter,  provision  is  made  in  the  fourth  clause  for 
the  remaining  daughter,  who  resided  with  the  testatrix  during  her 
lifetime.    This  clause  reads: 

"I  devise  to  my  daughter,  Caroline  Lydia  Iselin,  my  real  estate  at  River- 
dale,  New  York,  known  as  'Springlmrst,'  with  the  furniture  thereof,  and  also 
that  portion  of  land  adjacent  thereto  bordering  on  Riverdale  avenue  and  Riv- 
erdale  lane,  with  the  buildings  thereon,  known  as  *The  Chestnuts,*  for  and 
during  twenty  years  from  the  date  of  my  death  (provided,  however,  that  such 
possession  shall  not  In  any  event  continue  after  the  death  of  the  sunrivor  of 
my  grandchildren,  Gouvemeur  M.  Camochan  and  Charlotte  G.  Wyeth),  to  be 
kept  by  her  as  a  place  of  residence  for  herself  and  my  son,  Frederick  Gros- 
venor  Goodridge,  and  I  also  devise  to  my  said  daughter  my  real  estate  In  the 
City  of  New  York,  known  as  Number  250  Fifth  avenue,  with  the  furniture 
thereof,  and  No.  2  West  Twenty-Nlnth  street,  for  and  during  five  years  from 
and  after  the  date  of  my  death;  provided,  however,  that  such  possession 
shall  not  In  any  event  continue  after  the  death  of  the  survivor  of  my  said 
grandchildren  Gouvemeur  M.  Camochan  and  Charlotte  G.  Wyeth,  to  be  kept 
by  her  as  a  place  of  residence  for  herself  and  my  said  son,  Frederic  Grosvenor 
Goodridge ;  and  I  direct  my  executors  and  trustees  to  pay  to  my  said  daugh- 
ter, Caroline  Lydia  Iselin,  the  sum  of  thirty  thousand  (30,000)  dollars  a  year 
for  maintaining  'Sprlnghurst*  and  No.  250  Fifth  avenue  during  the  first  five 
years  after  my  death,  out  of  which  she  shall  pay  the  expenses  for  keeping  the 
same  in  repair  and  insured  (I  direct  that  the  taxes  and  assessments  on  both 
properties  be  paid  out  of  my  estate  at  large).  I  also  direct  that  after  the  said 
five  years,  the  allowance  made  to  maintain  'Springhursf  shall  be  reduced  to 
eighteen  thousand  (18,000)  dollars  per  annum.  These  amounts  shall  be  given 
to  said  Caroline  Lydia  Iselin  without  impeachment  of  waste,  nor  shall  she  be 
required  to  give  any  accounts  for  such  allowance  to  any  of  the  heirs  or  to 
my  executors  and  trustees.  My  said  daughter  to  have  in  addition  to  said 
sums  whatever  income  after  paying  taxes.  Insurance  and  other  necessary  ex- 
penses may  be  received  from  No.  2  West  Twenty-Ninth  street,  and  I  authorize 
my  said  daughter  to  rent  said  premises  upon  such  terms  as  she  may  think 
best,  but  not  for  a  longer  period  than  Aye  years  after  my  death." 

The  fifth  clause  and  part  of  the  twenty-first  should  be  read  in 
connection  with  this. 
The  fifth  reads: 

*'I  give  and  devise  to  my  executors  and  trustees  hereinafter  named,  In  case 
the  said  Caroline  Lydia  Iselin  and  Frederic  Grosvenor  Goodridge  do  not  wish 
to  keep  the  said  premises  or  either  of  them,  the  power  and  authority  to  lease 
the  same  or  any  part  thereof  for  such  term  or  terms  and  upon  such  condi- 
tions as  to  my  said  executors  and  trustees  may  seem  desirable,  and  at  the 
expiration  of  said  respective  periods  of  five  and  twenty  years  or  upon  the 
death  of  the  survivor  of  my  said  grandchildren,  Gouvemeur  M,  CamochaD 
and  Charlotte  G.  Wyeth,  whichever  event  shall  first  happen,  I  give  the  fee  of 
the  said  properties  to  my  four  children  and  their  issue,  per  stirpes." 
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The  material  part  of  the  twenty-first  reads: 

*'I  authorize  and  empower  my  said  daughter^  Caroline  Lydia  Iselin,  to  rent 
the  place  known  as  The  Chestnuts'  at  Rlverdale  and  the  net  income  thereof 
to  be  received  by  her  In  addition  to  whatever  sums  may  be  heretofore  given 
to  her." 

• 

It  will  be  observed  that  the  fourth  clause  embraces  four  properties. 
"Springhurst"  was  the  testatrix's  summer  seat,  while  No.  260  Fifth 
avenue  was  her  city  residence.  Mrs.  Iselin  and  Dr.  Goodridge,  who 
was  unmarried  at  the  date  of  the  testatrix's  death,  made  their  home 
with  her.  Neither  of  the  other  two  pieces,  that  is  to  say,  "The  Chest- 
nuts," which  adjoined  "Springhurst,"  nor  No.  2.  West  Twenty- 
Ninth  street,  was  residential  property.  "The  Chestnuts"  consisted  of 
about  10  acres  of  land,  with  a  large  building  of  about  60  rooms  that 
had  been  used  as  a  school  or  boarding  house  for  many  years  before 
Mrs.  Goodridge's  death;  and  No.  2  West  Twenty-Ninth  street  had 
been  leased  for  business  purposes  since  about  the  year  1887.  Short- 
ly after  the  death  of  the  testatrix  Mrs.  Iselin  ceased  to  occupy  "Spring- 
hurst"  or  the  Fifth  avenue  house  as  places  of  residence. 

It  is  now  claimed  that  her  estate  in  these  properties  was  condition- 
al and  was  defeated  by  her  abandonment  of  them  for  residential 
purposes.  I  cannot  subscribe  to  this  view.  So  far  as  "The  Chest- 
nuts" and  No.  2  West  Twenty-Ninth  street  are  concerned,  there  is 
an  absolute  devise  for  a  term  of  years,  without  words  that  can  be 
construed  either  as  explanatory  or  creating  a  condition  subsequent. 
Although  mingled  in  the  formal  devise  with  the  two  other  properties, 
yet  in  law  they  stand  as  separate  as  if  made  the  subject  of  independent 
clauses.  They  could  not  be  kept  as  places  of  residence  to  the  knowl- 
edge of  the  testatrix,  because  neither  was  adapted  for  that  purpose. 
The  inclusion  of  the  properties  in  one  may  perhaps  be  explained  be- 
cause they  were  adjoining  properties,  and  because  the  testatrix  decid- 
ed to  include  them  conveniently  in  a  devise  over  provided  for  in  the 
fifth  clause.  Whatever  may  have  been  the  purpose,  there  is  nothing 
in  the  fourth  clause  in  an)nvise  limiting  the  absolute  devise  of  the 
respective  terms.  Nor  do  I  think  that  the  words  "to  be  kept  by  her 
as  a  place  of  residence  for  herself  and  my  son"  create  a  conditional 
limitation  either  precedent  or  subsequent  so  far  as  No.  250  Fifth 
avenue  and  "Springhurst"  are  concerned.  TKe  testatrix's  obvious  pur- 
pose was  to  provide  a  place  of  residence  for  the  two  children  who 
were  not  yet  so  provided,  but  I  do  not  think  that  the  absolute  formal 
devise  to  Mrs.  Iselin  was  cut  down  or  rendered  defeasible  by  the 
use  of  words  which  are  not  the  usual,  formal  words  appropriate  to 
the  creation  of  a  condition  and  which  are  explanatory  or  expressive 
of  a  purpose  of  the  testatrix  rather  than  limitational.  The  testatrix 
uses  the  same  form  of  devise  as  in  the  second  and  third  clauses, 
where  she  gives  life  estates  in  less  valuable  property  to  her  other 
daughters.  In  each  of  these  clauses  she  refers  to  the  fact,  by  way  of 
explanation,  that  the  daughter  "now  resides"  thereon.  She  wished 
to  provide  a  residence  for  her  son  and  daughter,  and,  therefore,  in 
the  fourth  clause  indicates  the  town  and  country  houses  as  for  pur- 
poses of  residence.    It  is  rather  an  expression  of  equality  of  bounty, 
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perhaps  a  precatory  expression,  but  hardly  equivalent  to  words  of  de- 
feasance. I  take  it  as  an  important  point  that  there  is  no  devise  to 
Dr.  Goodridge,  the  devise  is  to  Mrs.  Iselin,  with  an  expression  of 
purpose  that  the  property  be  kept  "by  her  as  a  place  of  residence  for 
herself  and  my  said  son."  The  property  iif  which  terms  of  years 
are  devised  to  Mrs.  Iselin  are  far  more  valuable,  as  appears  from  the 
appraisals  in  evidence,  than  those  given  for  life  to  the  other  daughters, 
and  the  lesser  term  to  Mrs.  Iselin  is  partially  thereby  explained. 

Conditional  estates  are,  of  course,  in  derogation  of  vested  rights, 
and  courts  should  not  be  astute  to  read  a  condition  into  a  devise  un- 
less necessary  to  carry  out  the  clearly  expressed  intent  of  the  testa- 
trix. The  words  hardly  rise  to  the  dignity  of  words  of  possible  de- 
feasance. There  is  no  devise  over;  there  are  no  words  of  forfeiture. 
There  is  not  the  precision  in  the  use  of  the  words  themselves  which 
would  enable  the  court  to  say  that  they  meant  only  one  thing.  On 
the  contrary,  the  very  mingling  of  the  four  properties,  and  Ae  ref- 
erence to  them  generally  of  the  words  "to  be  kept  as  a  residence" 
when  they  could  only  relate  to  the  properties  that  were  in  fact  resi- 
dential, would  indicate  that  there  was  not  a  very  great  clarity  in  the 
testatrix's  mind  as  to  the  use  of  the  term  beyond  that  she  wished  to  in- 
dicate a  home  to  two  children  who  had  not  yet  been  provided  for  in 
that  regard.  I  do  not  think  I  should  be  justified,  especially  in  view  of 
the  unsatisfactory  and  conflicting  state  of  the  authorities  (1  Under- 
bill, Wills,  §  515,  and  cases  cited),  in  holding  that  the  absolute  devise 
was  cut  down.  In  other  jurisdictions  very  shiiilar  language  has  been 
construed  as  not  limiting  the  alienability  of  an  estate  despite  the  aban- 
donment of  the  use  indicated  in  the  will.  McCalla's  Estate  (1901)  16 
Pa.  Super.  Ct.  202;  Talbott  v.  Hamill  (1899)  151  Mo.  292,  52  S.  W. 
203.  I  have  examined  the  cases  cited  by  one  of  the  guardians,  and  it 
may  suffice  to  say,  in  view  of  the  many  questions  that  must  necessarily 
be  referred  to  in  this  opinion,  that  I  find  them  all  distinguishable. 
Either  the  language  is  more  precise,  the  intent  more  clear,  or  there 
is  a  provision  for  forfeiture  or  a  devise  over.  But  while  I  am  of 
tlie  opinion  that  Mrs.  Iselin  has  an  indefeasible  estate  for  years  in 
the  several  properties,  I  do  not  think  that  the  respective  allowances 
of  $30,000  and  $18,000  should  be  treated  as  annuities.  They  are 
given  for  a  specific  purpose ;  and,  in  dealing  with  them  the  testatrix 
separates  the  otherwise  commingled  properties  of  the  fourth  clause. 
T'hey  are  given  for  maintaining  simply  the  residence  properties,  and 
these  having  lost  that  character,  it  would  be  inequitable,  as  well  as 
inconsistent  with  testamentary  purpose,  to  insist  on  their  payment. 
The  provisions  for  renting  in  the  fourth,  fifth,  and  twenty-first  clauses 
are  perhaps  slightly  confusing.  But  they  need  not  affect  the  general 
result.  The  powers  granted  to  Mrs.  Iselin  may  be  treated  as  merely 
additional,  while  that  given  to  the  executors,  if  valid,  is  not  incon- 
sistent with  her  right  to  the  rents  Durfee  v.  Pomeroy,  154  N.  Y. 
594,  695,  49  N.  E.  132. 

So  far  as  the  gift  of  the  fee  is  concerned,  I  am  of  the  opinion  that, 
despite  the  ingenious  and  forcible  argument  of  one  of  the  guardians, 
it  embraces  the  four  properties.    Four  properties  are  referred  to  in 
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the  fourth  clause,  and  when  the  testatrix  in  the  fifth  uses  the  words 
"said  properties"  the  ordinary  meaning  of  language  requires  that 
they  be  referred  to  the  four  parcels.  The  gift  of  the  fee  in  the  fifth 
clause  is  independent  of  the  power  to  lease  given  the  executors.  The 
power  to  lease  relates  to  "premises" ;  the  gift  of  the  fee  to  the  "prop- 
erties/' If  the  testatrix  had  used  the  same  word  in  both  parts  of 
the  clause  there  might  be  more  force  to  the  contention,  although  even 
then  the  grouping  of  the  residence  and  nonresidence  properties  in  the 
fourth  clause  seems  to  indicate  a  desire  to  keep  the  four  pieces  together 
for  the  very  purpose  of  the  grant  of  the  fee  in  the  fifth  clause.  Had 
the  testatrix  intended  to  limit  the  grant  of  the  fee  to  two  of  the  four 
parcels  she  would  have  indicated  her  intention  by  specific  words  rather 
than  leave  the  exclusion  of  two  valuable  pieces  to  inference  and 
analysis. 

There  remains  to  be  considered  what  was  included  in  the  devise 
of  the  real  estate  known  as  No.  250  Fifth  avenue.  Extrinsic  evi- 
dence is  admissible  to  show  what  property  was  "known  as"  No.  260 
Fifth  avenue.  There  is  a  latent  ambiguity  here,  the  explanation  of 
which  may  be  made  by  parol  evidence.  The  testimony  of  Mrs.  Iselin, 
I>r.  Goodridge,  and  Mrs.  Wyeth  should  be  stricken  out.  That  of  the 
other  witnesses  may  remain.  Mr.  Iselin  is  not  barred  from  testify- 
ing because  he  may  hereafter  have  an  estate  of  curtesy.  He  has  no 
interest  in  the  legal  sense.  Matter  of  Clark,  40  Hun,  233 ;  Bowen  v. 
Sweeney,  66  Hun,  42,  20  N.  Y.  Supp.  733,  734;  Hobart  v.  Hobart, 
62  N.  Y.  80.  On  the  record  as  it  thus  stands,  I  am  of  the  opinion 
that  the  stable  lot  in  the  rear,  and  which  seems  to  have  had  the  No. 
1  West  Twenty-Eighth  street,  was  included  in  the  devise  of  No. 
250  Fifth  avenue.  During  the  testatrix's  lifetime  the  two  had  been 
used  together  as  the  component  parts  of  a  city  mansion.  The  exten- 
sion of  the  bouse  covered  part  of  the  stable  lot.  It  seems  that  both 
lots  were  inclosed  as  one  property.  There  is  testimony  that  the  tes- 
tatrix spoke  of  the  stables  in  connection  with  No.  250  Fifth  avenue, 
but  never  apart  from  it  or  as  a  separate  property;  that  she  spoke  to 
the  "coachman  about  taking  the  horses  to  250  for  the  winter;"  that, 
referring  to  a  leak  in  the  stable,  she  inquired  whether  the  "leak  at 
250  had  been  repaired."  After  considering  the  whole  testimony,  I 
am  satisfied  that  the  two  pieces  were  used  and  treated  as  one  in  her 
lifetime,  and  that  she  meant  them  to  pass  as  one  in  her  will.  The 
fact  that  she  did  not  give  Mrs.  Iselin  all  her  horses  and  carriages, 
but  directed  them  to  be  divided  equally,  does  not  militate  against  the 
construction  adopted.  Whether  the  stable  was  to  have  several  horses 
or  many,  it  was  still  an  integral  part  of  the  town  house  and  dedicated 
to  a  use  similar  to  that  during  the  testatrix's  lifetime. 

A  question  is  also  raised  as  to  the  payment  of  the  mortgages.  By 
the  second  and  third  clauses  of  the  will,  the  residential  properties 
were  devised  to  Mrs.  Carnochan  and  Mrs.  Wyeth,  "subject  never- 
theless to  any  mortgages  thereon  existing  at  my  death."  Prior  to 
her  death,  the  testatrix  conveyed  these  propetties  to  her  daughters 
subject  to  the  mortgages.  By  the  first  clause  of  the  codicil,  there 
is  a  direction  that  the  two  properties  shall  belong  to  the  daughters 
lOON.T.S.— 58 
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"free  of  any  mortgages,"  and  by  the  fourth  clause  of  the  codicfl 
there  is  a  specific  direction  to  pay  off  these  mortgages  out  of  the 
personal  estate.  This  state  of  facts  requires  a  construction  that  calls 
upon  the  executors  to  discharge  the  mortgages  out  of  the  general 
estate.  De  Graaf  v.  Cochrane,  21  App.  Div.  381,  47  N.  Y.  Supp. 
602;  Sutherland  v.  Gesner,  27  Hun,  282;  Real  Prop.  Law,  Laws 
1896,  p.  594,  c.  547^  §  215. 

Otiier  questions  are  raised  by  the  will,  but  they  are  either  academic 
at  this  time  or  their  solution  flows  from  the  conclusions  already  stated. 


(51  Misc.  Rep.  224.) 

POLTS  V.  REMINGTON  et  aL 

(Supreme  0>art,  Special  Term,  Jefferson  County.     June,  1906L) 

Abatement  and  REvivAii— Death  of  Dsfbrdaitt— Substitution  of  Rkpkk- 

SENTATIVE. 

Where  an  action  was  brought  on  a  note,  and  there  was  great  delay  In 
Its  prosecution  because  of  the  acts  of  both  parties,  together  with  events 
which  neither  could  control,  a  motion  to  permit  the  action  to  proceed 
against  the  representative  of  one  of  the  def^idants,  who  died,  should  be 
granted. 

Action  by  George  P.  Folts  against  Hiram  Remington  and  Frederick 
H.  Remington.  Motion  to  obtain  order  in  action  to  proceed  as  against 
administrator  with  will  annexed  of  a  deceased  defendant.  Motion 
granted. 

Affirmed  on  appeal,  see  100  N.  Y.  S.  1116. 

Brown,  Carlisle  &  McCartin,  for  the  motion. 

Atwell  &  Rogers,  opposed. 

DEVENDORP,  J.  This  action  was  brought  against  the  defendant 
Hiram  Remington  to  recover  the  amount  of  a  promissory  note  alleged 
to  have  been  made  by  the  defendants  payable  to  the  order  of  the 
Remington  Paper  Company,  and  bearing  date  March  25,  1886.  The 
action  was  commenced  November  1,  1890,  and  a  copy  of  the  note 
mentioned  is  set  out  in  the  complaint.  Th'e  answer  of  the  said  de- 
fendant alleges  facts  which  if  established  would  probably  discharge 
the  defendant  Hiram  Remington  from  liability,  and  entitle  him  to 
a  judgment  herein  dismissing  the  complaint.  The  action  was  never 
brought  to  trial,  and  under  ordinary  conditions  this  motion  should 
be  denied.  There  has  been  great  delay,  but  I  think  the  plaintiff  has 
shown  facts  sufficient  to  remove  the  case  from  the  line  of  authorities 
cited,  and  to  justify  the  court  in  granting  the  order  asked  for,  reviv- 
ing the  action.  There  has  been  delay  indulged  in,  not  only  by  the 
attorneys,  but  by  the  parties  themselves;  and  I  do  not  think  the  de- 
ceased defendant,  Hiram  Remington,  was  in  all  respects  free  from 
acts  which  contributed  to  the  failure  to  prosecute  the  case.  It  ap- 
pears that  the  cause  was  placed  on  the  Jeiferson  county  calendar  for 
trial  in  March  and  again  in  May,  1891 ;  also  in  March,  1892,  when  it 
was  referred  by  stipulation  of  the  parties  to  Hannibal  Smith  as  ref- 
eree to  hear,  try,  and  determine;  also  that  negotiations  were  pending 
between  the  parties,  after  the  appointment  of  such  referee,   for  a 
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settlement  of  the  case,  and  that  Mr.  Dorwin,  plaintiff's  attorney,  was 
in  poor  health  for  a  number  of  years  prior  to  his  death,  which  occur- 
red April  4,  1896;  that  after  his  death  papers  and  important  letters 
relating  to  the  case  were  not  found  which  it  is  claimed  were  in  his 
possession;  that  the  referee  died  December  17,  1899.  After  the 
death  of  said  referee  nothing  further  appears  to  have  been  done  un- 
til in  1902,  when  a  motion  was  made  by  the  plaintiff  at  a  Special  Term 
of  tfie  Supreme  Court  for  the  appointment  of  another  referee.  That 
motion  was  opposed  by  Hon.  Watson  M.  Rogers,  the  attorney  repre- 
senting the  defendant  Hiram  Remington,  but  it  does  not  appear  that 
objection  was  made  on  account  of  the  delay  which  had  theretofore 
occurred  in  the  action,  and,  if  such  an  objection  were  raised,  pre- 
sumably it  was  overruled  by  the  court,  and,  no  appeal  having  been 
taken  from  that  order,  it  undoubtedly,  at  this  late  day,  should  stand, 
and  is  entitled  to  full  force.  After  the  substitution  of  the  present 
law  firm  representing  the  plaintiff  and  the  appointment  of  such  ref- 
eree, it  appears  that  said  attorney  for  the  defendant  was  nominated 
and  subsequently  elected  to  the  office  of  justice  of  the  Supreme 
Court,  and  took  his  place  as  such  January  1,  1903,  and  that  no  at- 
torney was  substituted  by  the  defendant  in  place  of  said  Rogers,  and 
none  has  been  down  to  the  date  of  the  hearing  on  this  motion.  It 
further  appears  that  in  the  spring  of  1903  the  defendant  Hiram  Rem- 
ington retained  the  firm  of  Brown,  Carlisle  &  Hugo,  who  had  been 
substituted  in  the  preceding  August  .as  the  attorneys  for  the  plain- 
tiflf  in  this  case,  as  his  attorneys  to  bring  an  action  against  the  Cen- 
tral Pacific  Railway  Company  to  recover  damages  for  fraudulent  rep- 
resentations in  regard  to  stock,  amounting  to  between  $300,000  and 
$400,000;  that  many  hearings  were  had  in  that  case,  and  such  litiga- 
tion was  not  terminated  finally  until  in  May,  1905.  It  further  ap- 
pears that  during  the  time  from  the  appointment  of  the  second  ref- 
eree, in  August,  1902,  the  said  defendant  was  more  or  less  out  of 
health,  and  during  said  period  was  occupying  the  position  of  a  client 
of  the  plaintiffs  attorneys,  and  I  think  he  is  justly  entitled  to  be 
charged,  for  that  reason,  with  some  of  the  delay  which  occurred  between 
August,  1902,  and  the  date  of  his  death,  March  23,  1905.  Since 
that  time  I  think  the  case  has  moved  without  any  improper  delay. 

As  stated  above,  I  think  the  said  defendant  and  his  attorney,,  as 
appears  by  the  papers  submitted,  contributed  in  one  way  or  another 
to  this  delay;  and  there  are  other  reasons  stated  which  necessarily 
brought  about  further  delay  to  which  neither  of  said  parties  contribut- 
ed. I  recognize  the  fact  that  a  long  time  has  elapsed  since  the  com- 
mencement of  this  action,  and  that  the  situation  has,  to  some  extent,, 
changed ;  but  if  I  have  a  discretion  in  this  matter,  I  believe  it  should 
be  exercised,  considering  all  the  facts  shown,  in  such  a  way  as  to 
give  the  parties  a  day  in  court,  which,  as  I  view  the  facts  shown» 
has  been  postponed  by  the  acts  of  both,  combining  with  events  which 
neither  could  control. 

The  motion  to  permit  the  action  herein  to  proceed  against  the  ad- 
ministrator with  the  will  annexed  is  therefore  granted;  $10  costs 
generally  to  abide  the  event  allowed. 

Motion  granted,  with  $10  costs  to  abide  event 
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(51  Misc.  Rep.  230.) 

ADAMS  y.  MASSBY. 

(Supreme  Oourt,  Special  Term,  Jefferson  Ck>nii1y.    Jone,  1906.) 

CJosTS— On  Apfkal. 

Defendant  ai^ealed  from  a  Judgment  against  him  to  the  Appellate  Divi- 
sion, where  the  Judgment  was  reversed,  with  costs  to  defendant  to  abide 
the  result  On  a  subsequent  trial  Judgment  was  rendered  for  defendant, 
*  and  the  Court  of  Appeals  reversed  that  ]adgm«it,  and  granted  a  new  trial, 
and  on  a  third  trial  plaintiff  recovered  Judgment  Held,  that  plaintiff  was 
not  entitled  to  tax  the  costs  of  appeal  from  the  first  Judgment 

Action  by  Jesse  M.  Adams  against  George  B.  Massey.  Judgment 
for  plaintiff  was  reversed  by  the  Appellate  Division,  and  on  retrial 
judgment  rendered  for  defendant.  Motion  by  plaintiff  to  retax  costs. 
Denied. 

Affirmed  on  appeal,  see  100  N.  Y.  Supp.  1103. 

E.  C.  Emerson,  for  the  motion. 
H.  W.  Steele,  opposed. 

DEVENDORF,  J.  Plaintiff  recovered  a  Judgment  at  Special  Term. 
Defendant  appealed  to  the  Appellate  Division,  the  judgment  was  re- 
versed, and  new  trial  ordered,  "with  costs  to  the  appellant  to  abide 
the  event."  The  case  was  retried,  and  judgment  rendered  in  favor  of 
defendant.  Plaintiff  appealed  to  Appellate  Division,  the  judgment  was 
affirmed,  and,  on  plaintiff's  appeal  therefrom  to  the  Court  of  Appeals, 
the  judgment  was  reversed,  and  a  new  trial  ordered,  "costs  to  abide 
event."  The  case  was  again  tried  at  Special  Term,  and  judgment  ren- 
dered therein  for  the  plaintiff.  Plaintiff  now  seeks  to  tax  costs  and  dis- 
bursements of  the  first  appeal  to  the  Appellate  Division. 

I  have  examined  the  authorities  submitted  by  the  respective  attorneys 
very  carefully,  and  have  come  to  the  conclusion  that  the  motion  for 
retaxation  should  be  denied.  I  do  not  regard  the  case  of  Franey  v. 
Smith,  126  N.  Y.  658,  27  N.  E.  853,  cited  by  plaintiff's  attorney  herein, 
as  being  in  point  or  controlling.  In  that  case  all  decisions  of  the  lower 
courts  were  overturned ;  that  is  not  so  in  the  case  under  consideration. 

The  appeal  by  the  defendant  from  the  first  judgment  resulted  in  his 
favor,  and  the  reversal  was  granted,  with  costs  to  the  appellant  to  abide 
the  event.  The  case  then  went  back  for  a  new  trial,  and  that  decision 
rendered  by  the  Appellate  Division,  containing  that  provision  as  to 
the  award  of  costs,  was  never  disturbed  or  reversed.  It  gave  costs 
of  that  appeal  to  the  appellant  to  abide  the  event  That  disposed  of 
that  question,  unless  set  aside  or  modified  by  further  decision. 

I  do  not  think  that,  because  the  plaintiff  obtains  a  decision  of  the 
Court  of  Appeals,  "with  costs  to  abide  the  event,"  resulting  finally  in  a 
judgment  in  his  favor,  he  is  entitled  any  more  to  costs  of  the  first 
appeal,  whereon  costs  to  abide  event  had  been  awarded  against  him, 
and  such  decision  remains  unreversed,  than  he  would  be  to  recover 
motion  costs  awarded  the  defendant  to  abide  the  event  at  Special  Term 
during  the  litigation  or  progress  of  the  suit.  The  plaintiff  did  not 
maintain  the  first  judgment  which  he  recovered,  and  the  decision  of  the 
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appellate  court  reversing  that  judgment  was  never  overturned;  and  I 
think  the  fact  that  it  awarded  to  the  defendant  the  costs  of  the  review 
of  the  first  trial,  if  he  finally  succeeded  in  the  action,  is  controlling, 
so  far  as  the  costs  of  that  appeal  are  concerned. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff  is  not  entitled,  under 
the  order  of  reversal  on  the  first  appeal,  to  tax  the  costs  thereof.  This 
disposition  of  the  question  is  sustained,  as  I  view  it,  by  the  following 
cases:  Howell  v.  Van  Siclen,  8  Hun,  524,  affirmed  70  N.  Y.  696; 
Smith  V.  Smith,  22  App.  Div.  319,  47  N.  Y.  Supp.  987;  Belt  v. 
American  Cent.  Ins.  Co.,  33  App.  Div.  239,  63  N.  Y.  Supp.  363. 

Motion  denied,  without  costs. 


(."iO  Misc.  Rep.  442.) 

LOCH  et  al.  v.  MAYER,  Atty.  GeiL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1008.) 

L  OhARITIES— iNSTBUCnONS  FROM  COUBT. 

Plaintiffs  had  been  appointed  a  committee  to  accept  donations  for  the 
relief  of  the  sufferers  by  the  General  Slocum  disaster  of  1904.  They  paid, 
without  instructions,  from  donations  received  from  unknown  sources  large 
sums  in  relief  of  the  sufferers,  and  an  amount  directed  by  the  donors  to 
be  paid  to  the  church  under  whose  auspices  the  excursion  that  resulted  in 
the  disaster  was  conducted,  and  after  extending  relief  as  far  as  possible 
in  accordance  with  their  trust  had  a  balance  of  $9,000,  and  sued  for  in- 
structions as  to  the  distribution  of  the  fund.  Held  that.  If  plaintiffs  were 
able  to  expend  all  the  funds  in  relief  of  Individual  sufferers.  Laws  1893, 
p.  1748,  c.  701,  as  amende^  by  Laws  1901,  p.  761,  c.  291,  regulating  au- 
thority of  courts  over  gifts  for  charitable  purpoees,  would  not  apply  to 
the  case. 

2.   SAKB— DiVEBSION  OF  FUND. 

Where  a  fund  was  raised  for  the  relief  of  sufferers  In  the  disaster  to 
the  excursion  steamer  General  Slocum,  which  excursion  was  conducted 
by  a  certain  church,  and  there  remained,  after  giving  relief  as  author- 
ized, a  balance,  the  giving  of  such  balance  to  the  church  giving  the  ex- 
.  cursion  would  be  a  diversion  from  the  original  purpose  of  the  trust,  and 
unjustifiable. 

[Ed.  Note.— For  cases  hi  point,  see  vol.  9,  Cent  Dig.  Charities,  SS  65, 
75-77.] 

9.  Samk— Accumulation  of  Trust  Fund— Directions  as  to  Use. 

Laws  1901,  p.  751,  c.  291,  provides  that  the  Supreme  Court  shall  have 
•  control  over  ^fts  in  all  cases  provided  for  by  section  1  of  the  act,  and 
when  it  appears  that  circumstances  shall  have  so  changed,  since  the  ex- 
ecution of  an  instrument  containing  a  gift  or  grant  to  religious,  charita- 
ble, or  benevolent  purposes,  as  to  render  a  literal  compliance  with  the 
terms  of  the  Instrument  impracticable,  the  court  may  direct  that  such 
gift  shall  be  administered  in  such  manner  as  will  most  effectively  accom- 
plish the  general  purposes  of  the  instrument,  but  that  no  such  order 
shall  be  made  until  after  25  years  from  the  execution  of  the  Instrument, 
or  without  the  consent  of  the  donor  or  grantor,  if  living.  Held,  that 
where  money  was  contributed  to  the  relief  of  the  sufferers  by  the  General 
Slocum  disaster,  and  after  distribution  of  the  same  a  balance  remained 
in  the  hands  of  the  trustees,  th^  should  continue  to  administer  the  fund 
for  the  relief  of  individuals  needing  financial  assistance,  and  moneys 
not  so  expended  should  be  added  to  the  fund  and  kept  until  the  expira- 
tion of  25  years,  when  an  application  for  instructions  as  to  the  disposi- 
tion of  the  fund  might  be  renewed. 
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Action  by  Jacob  Loch  and  others  against  Julius  M.  Mayer,  as  At- 
torney General,  for  instructions  as  to  moneys  remaining  in  their  pos- 
session as  trustees.    Referee  appointed  to  state  account. 

Decker,  Allen  &  Chatfield  (Charles  A.  Decker,  of  counsel),  for 
plaintiff. 

Miller,  Miller  &  Storm  (Jacob  F.  Miller,  of  counsel),  for  claimant. 

BLANCHARD,  J.  This  is  an  action  brought  by  the  plaintiffs,  who 
are  now  acting  as  trustees,  praying  that  their  account  be  taken  and  that 
they  be  instructed  how  to  dispose  of  the  moneys  remaining  in  their 
possession.  Immediately  after  the  burning  of  the  excursion  steamer 
General  Slocum,  on  June  15,  1904,  when  over  950  persons,  on  an  out- 
ing conducted  by  St.  Mark's  Lutheran  Church,  lost  their  lives,  measures 
of  relief  were  organized.  The  mayor  of  New  York  appointed  a  com- 
mittee, which  received  and  disbursed  about  $125,000.  The  plaintiffs 
were  appointed  at  a  meeting  of  the  ministers  of  the  Lutheran  Church 
at  large  to  serve  as  a  ministers'  committee  and  to  accept  donations  in 
relief  of  the  sufferers.  The  plaintiffs  received  in  donations  from  all 
sources  $20,313.67,  a  large  part  of  which  came  from  donors  unknown 
to  the  plaintiffs,  whose  identity  cannot  now  be  determined  and  who 
made  their  gifts  without  oral  or  written  instructions  as  to  their 
particular  disposition.  $7,691.27  was  directed  by  the  donors  to  be  for 
the  use  of  St.  Mark's  Church,  and  accordingly  the  plaintiffs  have  paid 
over  said  sum  to  the  church.  The  balance  was  given  without  express 
directions,  except  that  it  was  understood  that  the  committee  should 
apply  it  to  the  relief  of  the  sufferers  from  the  Slocum  disaster.  In  such 
relief  work  the  committee  has  expended  $3,390.04,  leaving  now  in 
its  hands  the  sum  of  $9,231.66.  The  plaintiffs  state  that  in  no  case  has 
an  applicant  worthy  of  relief  been  denied  assistance  commensurate 
with  his  or  her  loss,  where  such  loss  could  be  relieved  by  money.  Few 
requests  for  assistance  have  been  made  to  the  plaintiffs  during  the  year 
1906,  and  all  recent  relief,  though  in  some  degree  connected  with  the 
Slocum  disaster  and  its  consequences,  has  been  in  the  nature  of  pure 
charity.  The  plaintiffs  state  that  the  indefinite  bounds  set  about  the  use 
of  the  moneys  in  their  possession  have  now  come  to  be  more  of  a  peril 
tlmn  an  assistance,  and  accordingly  ask  that  the  court  direct  what  dis- 
position shall  be  made  of  the  fund.  St.  Mark's  Church  appears  in  this 
proceeding  as  a  claimant,  and  asks,  by  virtue  of  a  resolution  of  its 
congregation,  that  the  moneys  in  the  possession  of  the  committee  be 
turned  over  to  the  church. 

The  donors  gave  the  funds  now  in  the  possession  of  the  plaintiffs 
without  reservation  and  without  specific  instructions,  and  merely 
upon  the  understanding  that  in  the  exercise  of  good  faith  and  discretion 
the  plaintiffs  should  apply  the  donations  to  the  relief  of  suffering  in- 
cident to  the  Slocum  disaster.  The  expression  of  this  purpose,  by  oral 
and  written  declarations  and  by  conduct,  impressed  upon  the  funds  re- 
ceived by  the  plaintiffs  the  character  of  a  valid  trust  fop^the  benefit  of  an 
ascertainable  and  definite  class  of  beneficiaries.  Day  v.  Roth,  18  N. 
Y.  448,  453;  Gilman  v.  McArdle,  99  N.  Y.  451,  459-461,  2  N.  E. 
464,  52  Am.  Rep.  41 ;  Bork  v.  Martin,  132  N.  Y.  280,  284,  30  N.  E. 
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584,  28  Am.  St  Rep.  570;  Hirsh  v.  Auer,  146  N.  Y.  13,  19,  40  N.  E. 
397.  Since  the  trust  was  validly  created,  the  power  to  direct  the 
execution  thereof  would  seem  upon  general  principles  to  be  vested  in 
this  court.  The  trust,  at  the  time  of  its  creation,  was  for  the  benefit 
of  an  ascertainable  and  definite  class  of  beneficiaries.  It  clearly  came, 
therefore,  within  the  rule  as  to  definiteness  of  beneficiaries  laid  down 
in  Power  v.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep.  550,  and  in  succeeding 
decisions  discussing  that  case.  Matter  of  O'Hara,  95  N.  Y.  403,  418, 
47  Am.  Rep.  53;  Prichard  v.  Thompson,  95  N.  Y.  76,  82, 
47  Am.  Rep.  9 ;  Holland  v.  Alcock,  108  N.  Y.  312,  321,  16  N.  E. 
305,  2  Am.  St.  Rep.  420;  Fosdick  v.  Town  of  Hempstead,  125  N.  Y. 
581,  592,  26  N.  E.  801,  11  L.  R.  A.  715 ;  People,  etc.,  v.  Powers,  147 
N.  Y.  104,  111,  112,  41  N.  E.  432,  25  L.  R.  A.  502 ;  Read  v.  Williams, 
125  N.  Y.  560,  568,  569,  26  N.  E.  730,  21  Am.  St.  Rep.  748;  Holmes 
v.  Mead,  52  N.  Y.  332,  343 ;  Shipman  v.  Rollins,  98  N.  Y.  311,  328, 
329.  The  act  of  1893  (Laws  1893,  p.  1748,  c.  701),  providing  that 
charitable  gifts  otherwise  valid  shall  not  be  deemed  invalid  because  of 
indefiniteness  of  beneficiaries,  seems,  therefore,  inapplicable  to  the 
trust  in  the  present  case. 

The  validity  of  the  present  trust  rests,  not  upon  the  act  of  1893,  but 
upon  long-established  principles  of  equity  jurisprudence.  If  the  plain- 
tiffs were  able  to  expend  all  the  funds  in  their  possession  in  the 
relief  of  individual  sufferers  from  the  Slocum  disaster,  the  act  of  1893 
and  the  law  of  charitable  uses  would  not  have  been  suggested  as  ap- 
plicable to  the  present  case.  The  plaintiflfs,  being  convinced  that  the 
funds  cannot  thus  be  exhausted,  pray  that  the  court  apply  the  doctrine 
of  cy-pres  and  direct  for  what  other  purpose  the  fund  may  be  ex- 
pended. St.  Mark's  Church  contends  that  under  the  rule  of  cy-pres 
this  fund  should  be  paid  over  to  it.  All  parties  seem  to  appreciate  that 
giving  the  fund  to  St.  Mark's  Church  would  be  a  diversion  from  the 
original  purpose  of  the  trust.  The  sole  question,  therefore,  is  whether 
such  a  diversion  can  be  justified  by  the  doctrine  of  cy-pres,  as  it  exists 
in  the  law  of  this  state.  The  doctrine  of  cy-pres,  which  was  part 
of  the  law  of  charitable  uses  developed  by  common  law  and  stated  in 
St.  43  Eliz.  c.  4  (Williams  v.  Williams,  8  N.  Y.  525),  has  been  stated 
in  Pomeroy  on  Equity  Jurisprudence  (3d  Ed.)  §  1027,  as  follows: 

**Where  there  18  an  Intention  exhibited  to  devote  the  gift  to  charity,  and 
no  object  Is  mentioned,  or  the  particular  objects  falls,  the  court  will  execute 
the  trust  cy-pres,  and  will  apply  the  fund  to  some  charitable  purposes  similar 
to  those  (If  any)  mentioned  by  the  donor.  'If  the  donor  declare  his  inten- 
tion in  favor  of  charity  indefinitely,  without  any  specification  of  objects,  or  in 
favor  of  defined  objects  which  happen  to  faU  from  whatever  cause — even 
though  In  such  cases  the  particular  mode  of  operation  contemplated  by  the 
donor  is  uncertain  or  Impracticable — yet  the  general  purpose  being  charity, 
such  purpose  will,  notwithstanding  the  indefiniteness,  illegality,  or  failure  of 
its  immediate  objects,  be  carried  into  effect.' " 

At  one  time  this  doctrine  seems  to  have  been  considered  established 
in  New  York.  Shotwell  v.  Mott,  2  Sandf.  Ch.  46;  Williams  v. 
Williams,  8  N!  Y.  525.  Under  the  influence,  apparently,  of  the 
revision  of  the  statutes  of  New  York  in  1830,  which  abolished  all 
uses  and  trusts  in  realty  not  otherwise  authorized  (1  Rev.  St.  [1st  Ed.] 
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p.  727,  pt.  2,  c.  1,  tit.  2,  §  45),  and  which  failed  to  authorize  expressly 
all  trusts  for  charitable  purposes,  it  was  subsequently  declared  that  the 
doctrine  of  cy-pres  had  no  place  in  New  York  law.  Beekman  v. 
Bonson,  23  N.  Y.  298,  310,  80  Am.  Dec.  269;  Levy  v.  Levy,  33  N.  Y. 
97;  Bascom  v.  Albertson,  34  N.  Y.  684,  590;  Holland  v.  Alcock, 
108  N.  Y.  312,  333,  16  N.  E.  305,  2  Am.  St.  Rep.  420;  Cottman  v. 
Grace,  112  N.  Y.  299,  306,  19  N.  E.  839,  3  L.  R.  A.  145;  Fosdick  v. 
Town  of  Hempstead,  125  N.  Y.  581,  592,  26  N.  E.  801,  11  L.  R.  A. 
715;  Tilden  v.  Green,  130  N.  Y.  29,  45,  28  N.  E.  880,  14  L.  R.  A.  33, 
27  Am.  St.  Rep.  487;  People,  etc.,  v.  Powers,  147  N.  Y.  104, 109,  41  N. 
E.  432,  35  L.  R.  A.  502. 

It  must  be  noted,  however,  that  at  least  several  of  these  decisions 
went  no  further  than  denying  the  existence  in  New  York  of  that  branch 
of  the  English  doctrine  of  cy-pres  which  held  that,  where  gifts  are  given 
to  charitable  uses  which  are  illegal  in  nature,  or  upon  which  no 
particular  trusts  are  imposed,  a  court  of  equity  has  the  same  powers  of 
disposal  over  the  fund  that  the  crown  had  through  the  royal  prerogative 
of  the  sign  manual.  This  branch  of  the  doctrine  of  cy-pres,  except 
in  Rhode  Island  and  Massachusetts  (Rhode  Island  Hospital  Trust 
Co.  V.  Olney,  14  R.  I.  449;  Minot  v.  Baker,  147  Mass.  349,  17  N.  E. 
839,  9  Am.  St  Rep.  713),  has  been  pretty  generally  repudiated  in  the 
United  States.  Fontain  v.  Ravenel,  17  How.  (U.  S.)  369,  15  L.  Ed. 
80;  Pom.  Eq.  Juris.  (3d  Ed.)  §  1027. 

It  should  also  be  noted  that  as  to  trusts  of  personalty  it  was  frequent- 
ly stated  that  the  Revised  Statutes  of  1830  did  not  define  the  objects  for 
which  they  could  be  created,  and  consequently  that  such  trusts  would 
be  enforced,  when  not  against  public  policy  and  not  in  contravention 
of  provisions  of  law.  Van  Vechten  v.  Van  Vechten,  8  Paige,  104, 
128,  129,  affirmed  in  Thompson  v.  Carmichael's  Ex'rs,  1  Sandf.  Ch. 
395 ;  Bucklin  v.  Bucklin,  1  Abb.  Dec.  242,  249 ;  Gilman  v.  Redington, 
24  N.  Y.  9,  12 ;  Genet  v.  Beekman,  26  N.  Y.  35,  41 ;  Manice  v.  Manice, 
43  N.  Y.  303,  381 ;  Beardsley  v.  Hotchkiss,  96  N.  Y.  201,  216 ;  Gihnan 
v.  McArdle,  99  N.  Y.  451,  459-461,  2  N.  E.  464,  52  Am.  Rep.  41; 
Matter  of  Carpenter,  131  N.  Y.  86,  29  N.  E.  1005 ;  Hirsh  v.  Auer, 
146  N.  Y.  13,  19,  40  N.  E.  397.  Whether  these  cases  went  to  the  full 
extent  of  holding  that  the  law  of  charitable  uses,  as  applied  to  trusts 
of  personalty,  survived  the  statutory  revision  of  1830,  has  been 
seriously  questioned.  Chap.  Ex,  T.  &  P.  §§  508,  510;  Fowler, 
Charitable  Uses,  97,  98,  102.  According  to  some  authorities  the  eflFect 
of  the  statutory  revision  of  1830  was  to  place  an  express  trust  for 
charitable  uses  on  the  same  basis  at  least  as  regards  definiteness  of 
beneficiaries  and  limits  of  duration  as  trusts  for  noncharitable  objects. 
Chap.  Ex.  T.  &  P.  §§  507-510;  Fowler,  Real  Prop.  (3d  Ed.)  347. 

Statutory  enactment  upon  the  subject,  however,  makes  the  de- 
termination of  this  question  unnecessary.  By  the  act  of  1893  (Laws 
1893,  p.  1748,  c.  701),  of  which  mention  already  has  been  made,  the 
doctrine  of  cy-pres,  as  it  was  formerly  stated  to  exist  in  New  York, 
was,  according  to  some  authorities,  enacted  by  necessary  implication. 
Allen  V.  Stevens,  161  N.  Y.  122,  142,  147,  65  N.  E.  568 ;  Bowman  v. 
Domestic  &  Foreign  Missionary  Socy.,  182  N.  Y.  494,  498,  76  N.  E. 
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535;  Racine  v.  Gillet  (March  30,  1901)   101  N.  Y.  Supp.  .    All 

doubt,  however,  was  finally  removed  by  Laws  1901,  p.  761,  c.  291,  in 
which  it  was  provided : 

'The  Supreme  Court  shall  have  control  over  gifts,  grants,  bequests  and  de- 
vises in  all  cases  provided  for  by  section  1  of  this  act,  and  whenever  It  shall 
appear  to  the  court  that  circumstances  shall  have  so  changed  since  the  execu- 
tion of  an  Instrument  containing  a  gift,  grant,  bequest  or  devise  to  religious, 
educational,  charitable  or  benevolent  uses  as  to  render  Impracticable  or  im- 
possible a  literal  compliance  with  the  terms  of  such  instrument,  the  court  may. 
upon  the  application  of  the  trustee  or  of  the  person  or  corporation  having  the 
custody  of  the  property,  and  upon  such  notice  as  the  court  shall  direct,  make  an 
order  directing  that  such  gift,  grant,  bequest  or  devise  shall  be  administered  or 
expended  in  such  manner  as  In  the  judgment  of  the  court  will  most  effectively 
accomplish  the  general  purpose  of  the  Instrument,  without  regard  to  and  free 
from  any.  specific  restrictlo.n,  limitation  or  direction  contained  therein,  pro- 
vided, however,  that  no  such  order  shall  be  made  until  the  expiration  of  at 
least  twenty-five  years  after  the  execution  of  the  instrument  or  without  the- 
consent  of  the  donor  or  grantor  of  the  property,  if  he  is  living.  The  Attorney 
General  shall  represent  the  beneficiaries  in  all  such  cases,  and  it  shall  be  his 
duty  to  enforce  such  trusts  by  proper. proceedings  in  the  court." 

This  act  as  yet  seems  never  to  have  been  judicially  construed.  Upon 
the  authorities  above  mentioned,  however,  it  seems  to  enact  the  doctrine 
of  cy-pres  to  the  fullest  extent  that  it  has  ever  been  held  to  have 
existed  in  New  York,  and  to  warrant  its  application  to  trusts  for 
charitable  and  benevolent  purposes,  where  the  class  of  beneficiaries 
is  definite,  upon  the  condition,  however,  that  the  doctrine  be  applied 
only  after  "twenty-five  3rears  after  the  execution  of  the  instrument'" 
creating-  the  trust,  and  with  the  consent  of  the  donor,  "if  he  is  living." 
A  single  doubt  as  to  the  applicability  of  the  act  of  1901  to  the  trust 
in  the  present  case  is  perhaps  raised  by  some  of  the  language  of  the 
statute.  The  "execution  of  the  instrument"  is  the  date  from  which 
the  period  of  25  years  is  to  be  computed.  Departure  from  the  "literal 
compliance  of  the  terms  of  such  instrument"  and  the  eflfectuation  of 
"the  general  purposes  of  the  instrument"  are  the  objects  sought  to  be 
obtained  by  the  statute.  The  trust  in  the  present  case  was  created 
chiefly  by  tacit  conduct  and  oral  declarations.  Few  donations  were 
accompanied  with  writings  of  any  kind,  and  no  such  writing,  so  far  as 
the  evidence  shows,  states  with  any  attempt  at  precision  the  terms  of 
the  trust.  "An  instrument"  in  the  ordinary  accepted  sense  is  a  docu- 
ment or  writing.  Bouv.  Law  Diet.  (16th  £d.),  1064.  "In  the  law  of 
evidence  it  has  a  still  wider  meaning,  and  includes,  not  merely  docu- 
ments, but  witnesses  and  things,  animate  or  inanimate,  which  may  be 
presented  for  inspection."  16  Am.  &  Eng.  Ency.  of  Law,  824.  In 
Queen  v.  Riley,  1  Q.  B.  [1896]  309,  Hawkins,  J.,  said: 

"I  am  not  aware  of  any  authority  for  saying  that  in  law  the  term  "instru- 
ment' has  ever  been  confined  to  any  definite  kind  of  legal  documents.  In  the 
absence  of  such  authority  I  cannot  but  think  the  term  ought  to  be  Interpreted 
according  to  its  generally  understood  and  ordinary  meaning,  as  stated  in  the 
dictionaries  of  Dr.  Johnson  and  of  Webster.  ♦  ♦  ♦  When  used  generally 
Dr.  Johnson  speaks  of  it  as  'that  by  means  whereof  something  is  done.*  Web- 
Rter  as  'one  who,  or  that  which,  is  made  a  means,  or  caused  to  serve  a  purpose.' 
♦  ♦  ♦  Throughout  the  statute  it  is  evident  the  Legislature  attached  no  rigid 
definite  meaning  to  the  word,  for  it  is  used  in  a  variety  of  senses,  all  falling 
within  one  or  other  of  the  definitions  of  Dr.  Johnson  and  Webster,  to  which 
I  have  referred.    Thus  in  section  t  of  the  act  the  word  Is  used  to  signify  a 
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document  having  thereon  affixed  a  wunterfelt  of  the  great  seal.  In  sections 
^14  the  word  is  used  to  denote  the  tool  or  implement  to  be  used  for  making 
a  peculiar  kind  of  paper.  In  sections  16,  17,  18,  the  word  is  used  to  indicate 
tools  for  the  manufacture  of  paper,  plates,  or  implements  to  be  fused  for  carry- 
ing out  forgeries." 

No  intention  can  be  gathered  from  the  act  of  1901  that  the  Legisla- 
ture intended  to  distinguish  between  trusts  created  by  documents  and 
writings  and  trusts  created  by  oral  language  or  expressions  or  by  con- 
duct. The  intention  was  merely  to  describe  that  body  of  expressed 
intent  that  originally  created  and  defined  the  trust.  Considered  in  the 
light  of  this  intention,  the  use  of  the  word  "instrument"  presents  no 
obstacle  to  the  application  of  the  statute  to  the  present  case.  Since  the 
creation  of  the  present  trust  circumstances  have  changed.  The  bene- 
ficiaries for  whom  the  trust  was  intended  are  no  longer  in  that  need 
of  financial  assistance  which  inspired  the  donors  to  contribute  to  their 
relief.  Conceding  the  contention  of  the  plaintiffs  and  the  claimant 
that  literal  compliance  with  the  terms  of  the  trust  is  now  impracticable 
or  impossible,  and  that  the  general  purpose  of  the  trust  should  be 
effectuated  by  giving  the  fund  to  St.  Mark's  Church,  or  to  some 
object  other  than  an  individual  sufferer  of  the  Slocum  disaster,  there  is 
presented  precisely  the  situation  contemplated  by  the  act  of  1901.  It 
is  possible  that  another  object  than  St.  Mark's  Church  would  more 
clearly  come  within  the  requirements  of  the  doctrine.  This  question, 
however,  need  not  here  be  determined.  The  act  of  1901  controls  every 
application  of  the  doctrine  of  cy-pres,  and  by  the  clear  meaning  of  its 
language  the  act  governs  the  trust  in  the  present  case.  The  c£iim  of 
St.  Mark's  Church  cannot,  therefore,  now  be  considered. 

The  plaintiffs  are  directed,  as  trustees,  to  continue  to  administer  the 
fund  in  their  possession  for  the  relief  of  individuals  who,  in  the  honest 
discretion  of  the  plaintiffs,  need  financial  assistance  by  reason  of  the 
Slocum  disaster.  Moneys  not  expended  in  such  relief  must  be  added 
to  the  fund  and  be  kept  by  the  plaintiffs  and  their  successors  as  trustees 
until  the  expiration  of  the  period  fixed  by  the  act  of  1901,  when,  upon 
performance  of  the  conditions  contained  in  said  statute,  so  far  as  such 
performance  is  possible,  application  for  directions  as  to  the  disposal  of 
the  fund  may  be  renewed.  A  referee  will  be  appointed  to  take  and 
state  the  account  of  the  plaintiffs  as  trustees. 
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FEIST  T.  BLOCK. 
(Supreme  Court,  Appellate  Division,  First  Department     November  5,  1906.) 

1.  Vendob  and  Pubchaseb— Contract— Existing  Liens— Assumption. 

Where  a  contract  for  the  sale  of  land  provided  that  title  stiould  be 
taken  subject  to  an  existing  mortgage,  and  that  the  vendee  should  ex- 
ecute a  second  mortgage,  the  vendee  was  chargeable  with  notice  of  the 
terms  of  the  existing  mortgage  as  disclosed  by  the  record  thereon,  and 
was  not  entitled  to  refuse  performance  because  it  contained  a  clause  bind- 
ing the  mortgagor  to  pay  any  taxes  subsequently  assessed  on  the  mort- 
gage by  virtue  of  a  change  in  the  tax  laws  of  the  state,  provided  that 
such  taxes  and  Interest  did  not  exceed  legal  Interest,  otherwise  that  the 
mortgage  debt  should  immediately  matiu*e. 

2.  Same— Second  Mortgage— Execution— Clauses. 

Where  a  contract  for  the  sale  of  real  estate  provided  that  the  vendee 
should  execute  a  second  mortgage  to  secure  a  part  of  the  price  which 
should  contain  **all  usual  clauses  In  second  mortgages,"  the  vendee  was 
not  required  to  sign  a  mortgage  containing  an  unusual  clause  binding 
him  to  pay  taxes  which  might  subsequently  be  assessed  on  the  mortgage, 
apart  from  the  land,  by  a  change  in  the  laws  of  the  state,  provided  the 
amount  and  Interest  on  the  debt  should  not  exceed  legal  Interest,  other- 
wise that  the  mortgage  debt  should  immediately  mature. 

3.  Same— Tender  of  Performance— Waiver. 

Where  a  contract  for  the  sale  of  land  provided  that  the  vendee  should 
execute  a  second  mortgage  for  part  of  the  price  which  should  be  drawn  by 
the  vendors'  attorneys  at  the  expense  of  the  vendee,  and  the  vendee  re- 
fusing to  execute  the  mortgage  so  drawn  containing  a  clause  binding  the 
vendee  to  pay  taxes  which  might  be  subsequently  assessed  on  the  mort- 
gage, the  vendors*  attorneys  refused  to  accept  any  other  mortgage,  the 
vendee  was  not  bound  to  tender  a  mortgage  eliminating  such  clause  as  a 
condition  of  his  right  to  refuse  to  complete  the  sale  and  recover  the 
earnest  money. 

4.  Specific  Performance— Offer  to  Perform— Time. 

Where,  in  a  suit  for  specific  performance  of  a  land  contract,  the  vendor 
made  no  offer  in  his  complaint  to  accept  the  mortgage  in  accordance  with 
the  contract  In  the  place  of  a  mortgage  containing  an  objectionable  clause 
which  the  vendee  had  refused  to  execute  on  the  vendor's  demand,  the  ven- 
dor's offer  at  the  trial  to  accept  the  mortgage  eliminating  such  clause 
was  too  late. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Max  Feist  against  Louis  Block  for  specific  performance  of 
a  contract  to  convey  land.  From  a  judgment  dismissing  the  complaint, 
and  in  favor  of  defendant  for  a  recovery  of  the  earnest  money,  with 
interest,  and  for  the  expenses  of  examining  the  title,  and  for  costs, 
plaintiff  appeals.     Affirmed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Maxwell  Slade,  for  appellant. 
Jacob  Schiff,  for  respondent. 

LAUGHLIN,  J.  The  contract  was  executed  on  the  25th  day  of 
February,  1905.  The  purchase  price  of  the  premises  was  $32,000,  and 
the  contract  provided  that  $2,000  should  be  paid  on  signing  the  con- 
tract; that  title  should  be  taken  subject  to  an  existing  mortgage  for 
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$23,000 ;  that  the  vendee  should  execute  to  the  vendor  at  the  time  of  re- 
ceiving the  conveyance  a  bond  and  second  mortgage  on  the  premises^ 
to  secure  the  payment  of  $4,000,  and  interest  thereon  at  6  per  cent.^ 
"on  or  before  the  1st  day  of  May,  1906,  or  before  on  30  days'  written 
notice  of  intention  so  to  pay  off,"  and  the  balance  of  $4,000  in  cash  at 
'  the  time  of  closing  the  contract.  The  only  representation  concerning 
the  existing  mortgage  contained  in  the  contract  was  that  it  woukl 
be  "due  on  or  before  May  1,  1906,  with  interest  of  5  per  cent,  per  an- 
num." On  examining  the  record,  it  was  discovered  that  the  existing 
mortgage,  subject  to  which  the  conveyance  was  to  be  taken,  contained 
a  clause  affecting  the  amount  of  the  lien  thereof  and  the  time  of  pay- 
ment, as  follows,  to  wit: 

"That  if  at  any  time  or  times  before  said  bond  is  paid,  any  law  or  laws 
be  enacted  in  the  state  of  New  York,  reducing  the  taxable  value  of  land  by 
deducting  therefrom  any  lien  thereon,  or  changing  the  laws  in  relation  ta 
taxes  on  debts  secured  by  mortgages,  or  the  manner  of  collecting  such  taxes, 
the  party  of  the  first  part  agrees  to  pay  to  the  party  of  the  second  part  iri 
addition  to  the  interest  provided  for  in  said  bond,  a  sum  equal  to  the  tax  or 
burden  imposed  by  said  law  or  laws  on  the  holder  thereof  within  10  days 
after  said  tax  is  made  payable,  unless  the  apaount  of  said  tax  added  to  the 
amount  of  interest  provided  for  in  said  bond  exceed  legal  interest.  If  the 
amount  of  said  tax  and  the  interests  aforesaid  exceed  legal  interest,  then 
said  bond  and  this  mortgage  shall  become  due  and  payable  at  the  expiration 
of  30  days  after  the  enactment  of  any  such  law  or  laws.  The  additional 
amount  which  may  under  the  foregoing  provisions  become  due  and  payable 
shall  be  deemed  interest,  and,  in  the  event  of  default  in  the  payment  thereof,, 
shall  be  part  of  the  indebtedness  secured  by  said  bond  and  this  mortgage,  and 
all  the  provisions  therein  in  reference  to  default  in  payment  of  interest  shall 
apply  thereto." 

Among  other  objections  against  taking  title  interposed  by  the  vendee 
was  one  on  account  of  this  clause  in  the  existing  mortgage.  The 
trial  court  held,  doubtless  upon  the  theory  that  the  clause  was  not  usual 
or  customary,  that  the  objection  was  good.  On  this  point  the  decision 
was  erroneous.  The  rule  is  well  settled  that  as  to  incumbrances  of 
record  specified  in  the  contract,  the  vendee  is  chargeable  with  notice 
of  all  that  the  record  shows,  and  may  only  rely  upon  the  contract 
therefore  to  the  extent  that  it  contained  express  representations  concern- 
ing the  provisions  of  the  incumbrances.  Feltenstein  v.  Ernst  et  al.,. 
97  N.  Y.  Supp.  376,  affirmed  98  N.  Y.  Supp.  1101 ;  Acer  v.  Westcott,. 
46  N.  Y.  384,  7  Am.  Rep.  355 ;  Baker  v.  Bliss,  39  N.  Y.  70;  Cambridge 
V.  Delano,  48  N.  Y.  326;  McPherson  v.  Rollins,  107  N.  Y.  316,  14r 
N.  E.  411,  1  Am.  St.  Rep.  826 ;  Blanck  v.  Sadlier,  153  N.  Y.  561,  47 
N.  E.  920,  40  L.  R.  A.  666 ;  Moot  v.  Business  Men's  Investment  Ass'n,. 
157  N.  Y.  201,  52  N.  E.  1,  45  L.  R.  A.  666.  This  rule,  however,  doe& 
not  apply  to  an  agreement  or  mortgage  to  be  executed.  With  respect 
to  the  purchase-money  bond  and  mortgage  to  be  executed  by  the 
vendee,  the  contract  provided  that  it  should  contain  "all  usual  clauses 
in  second  mortgages,"  and  further  provided  as  follows: 

"Above  second  bond  and  mortgage  for  $4,000  to  be  drawn  by  the  attorneys 
at  the  expense  for  drawing  and  recording  of  the  party  of  the  second  part" 

The  attorneys  for  the  vendor  prepared  the  bond  and  second  mort- 
gage,  and  inserted  therein  a  clause  with  respect  to  the  effect  thereon 
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of  subsequent  legislation  similar  in  all  respects  to  that  contained  in  the 
iirst  mortgage.  The  vendee  declined  to  execute  the  bond  and  mort- 
f^ge,  upon  the  ground  that  such  a  clause  was  not  usually  contained 
in  second  mortgages-;  and  the  trial  court  sustained  this  objection,  and 
also  made  it  the  basis  of  the  decision. 

We  are  of  opinion  that  this  objection  was  well  taken.  It  was  shown 
hy  the  testimony  of  an  attorney  who  was  an  experienced  conveyancer, 
and  it  is  manifest,  that  this  was  an  unusual  provision  for  a  second 
mortgage.  The  parties  had  not  contracted  for  it,  and  therefore  the 
vendee  was  not  obliged  to  accept  it.  The  learned  counsel  for  the  ap- 
pellant contends,  however,  that  even  though  the  vendee  was  under  no 
obligation,  owing  to  this  objectionable  clause,  to  execute  the  bond  and 
mortgage  tendered  by  the  vendor,  yet  it  was  the  duty  of  the  vendee, 
as  a  condition  precedent  to  his  right  to  recover  the  down  payment 
and  expenses  of  examining  the  title,  to  execute  and  tender  a  bond  and 
mortgage  in  accordance  with  the  contract.  Ordinarily,  that  would  be 
the  duty  of  the  vendee.  Here,  however,  it  is  evident  that  the  parties 
contemplated  by  the  agreement  that  the  attorneys  for  the  vendor 
should  draw  the  paper,  and  that  the  vendee  should  pay  therefor ;  but  it 
is  not  necessary  that  we  should  decide  whether  that  alone  would  relieve 
the  vendee  from  executing  and  tendering  a  proper  bond  and  mortgage. 
The  evidence  shows  that  the  parties  and  their  attorneys  met  on  the 
25th  day  of  April,  1906,  at  the  hour  and  place  specified  in  the  contract 
ior  consummating  it.  The  attorney  for  the  vendor  tendered  a  deed 
of  the  premises  and  the  bond  and  mortgage  for  execution  by  the  vendee. 
The  attorney  for  the  vendee  testified,  and  his  evidence  is  not  controvert- 
ed, that  he  thereupon  stated  that  he  "refused  to  take  title  with  any  such 
tax  provision  as  is  contained  in  said  second  or  purchase-money  mort- 
gage, and  he  told  me  that  I  would  take  the  mortgage  as  he  had  drawn 
it  or  not  take  it  at  all."  The  vendor  demanded  the  execution  of  a 
"bond  and  mortgage  and  the  balance  of  the  purchase  price.  The  vendee 
stated  that  he  was  ready  to  pay  the  balance  of  the  purchase  price, 
^2,500,  by  a  certified  check,  which  he  presented  and  delivered  for  in- 
spection, and  the  balance  in  cash,  which  he  exhibited.  Neither  party 
receded  from  his  position,  and  the  negotiations,  therefore,  terminated. 
The  attorney  for  the  vendor,  having  drawn  the  bond  and  mortgage, 
and  having  stated  in  the  presence  of  his  client,  in  effect,  that  he  would 
accept  no  other  bond  or  mortgage,  the  vendee  was  relieved  of  any 
obligation  resting  upon  him  to  tender  a  bond  and  mortgage  without 
the  objectionable  tax  clause.  It  is  evident,  in  view  of  recent  legisla- 
tion, that  it  is  not  improbable  that  the  vendee  would  be  prejudiced  by 
accepting  the  clause.  The  precise  question  has  recently  received  ex- 
tended consideration  by  this  court  in  Oppenheim  v.  McGovem  (de- 
cided Oct.  19,  1906)  100  N.  Y.  Supp.  712,  and  needs  no  further  dis- 
cussion. 

Upon  the  trial,  the  vendor  for  the  first  time  offered  to  accept  a  bond 
and  mortgage  without  the  clause  to  which  objection  had  been  raised. 
He  made  no  such  offer  in  the  complaint.  The  case  was  tried  on  the 
13th  of  February,  1906,  nearly  10  months  after  the  time  fixed  by  the 
contract  for  performance.     In  the  absence  of  an  offer  in  the  complaint 


Digitized  by 


Google 


846  100  NEW  YORK  SUPPLEMENT  (County  Ct. 

and  134  New  York  State  Reporter 

to  accept  without  the  objectionable  clause,  there  was  no  issue  present- 
ing the  question  as  to  whether  the  situation  had  not  changed  to  the 
prejudice  of  the  vendee  in  the  meantime.  It  is  manifest  that  the 
offer  was  made  too  late. 

The  judgment  is  therefore  right,  and  it  should  be  affirmed,  with 
costs.    All  concur. 


STRATTON  v.  HUNT  SULLIVAN  C30. 
(Steuben  County  Court.    September  22,  1906.) 

AcooBD  AND  Satisfaction— Natubb  and  Requisites. 

Where  a  master  placed  In  a  servant's  pay  envelope  a  less  snm  tban 
was  due»  claiming  a  right  to  a  deduction  for  materials  broken  by  the 
servant,  and  on  the  servant's  request  for  the  balance  it  was  refused,  and 
he  stated  he  would  have  some  other  person  get  it  for  hitn,  and  the  master 
said,  "Go  ahead  and  do  so,"  and  the  servant  took  the  envelope  and  money 
and  left,  there  was  no  accord  and  satisfaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Accord  and  Satis- 
faction, §§  46,  57,  60,  61,  69,  78,  80-82.] 

Appeal  from  Justice  Court. 

Action  by  Charles  B.  Stratton  against  the  Hunt  Sullivan  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Heminway  &  Hausner,  for  appellant. 
Willard  S.  Reed,  for  respondent. 

BURRELL,  J.  This  action  was  brought  by  the  plaintiff,  Charles 
B.  Stratton,  against  the  defendant  company,  in  Justice  Court  in  the 
city  of  Corning,  to  recover  the  sum  of  $12.25  wages  due  him  as  an 
employe  of  the  defendant  as  a  glass  cutter,  less  the  sum  of  $8.25  paid 
thereon,  and  demanding  judgment  for  a  balance  of  $4.  At  the  close 
of  the  plaintiff's  case  the  defendant  moved  for  a  nonsuit  on  the  ground 
that  "the  plaintiff  had  failed  to  establish  a  cause  of  action,  and  that 
upon  the  plaintiff's  own  evidence  the  matter  of  controversy  was  adjust- 
ed, and  that  he  had  accepted  $8.25."  The  motion  was  granted,  and 
judgment  for  costs  was  rendered  against  the  plaintiff. 

The  undisputed  evidence  shows  that  the  usual  week's  work  was  60 
hours,  for  which  the  plaintiff  received  $13,  or  the  agreed  price  of  21^ 
cents  per  hour;  that  he  had  worked  56^  hours  during  the  week  in 
question,  amounting  to  $12.25 ;  that  the  custom  of  the  defendant  was  to 
pay  its  employes  at  stated  intervals,  by  envelopes  containing  the  amount 
due  each  man  and  handed  to  them  by  the  foreman  of  the  defendant. 
On  the  pay  day  in  question  a  sealed  envelope  was  handed  to  the  plain- 
tiff by  the  foreman,  and  on  it  was  written  the  plaintiff's  name,  56J4 
hours,  $12.25,  and  under  that  the  words,  "For  stone  $4.00,"  and  under 
those  figures  was  written  "8.25."  An  examination  of  the  contents  of 
the  envelope  found  it  to  contain  $8.25,  showing  that  the  sum  of  $4 
had  been  deducted  from  the  full  amount  of  $12.25.  The  plaintiff  states 
that  he  refused  to  accept  it,  and  went  to  Mr.  Hunt,  the  president  of  the 
company,  and  asked  him  to  pay  the  balance,  which  he  refused  to  do, 
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because  he  wanted  pay  for  the  broken  stone.  "So  I  told  Mr.  Hunt 
I  would  have  some  other  man  get  it  for  me,"  and  "he  told  me  to  go 
ahead  and  do  so."  The  plaintiff  took  the  envelope  and  the  $8.25,  and 
left  the  defendant's  place  of  business.  There  is  no  evidence  in  the 
case  that  the  plaintiff  broke  any  stone,  or  was  in  any  way  liable  to  the 
defendant  for  a  stone.  In  fact,  the  only  mention  of  "stone"  was  on  the 
envelope  handed  the  plaintiff  and  in  the  conversation  above  quoted. 

The  defendant's  counsel  urges  that  these  acts  and  declarations  on 
the  part  of  the  plaintiff  constitute  an  accord  and  satisfaction ;  that  he 
received  the  sum  of  $8.25  in  full  settlement  of  the  amount  of  wages 
due  him,  on  the  theory  that  it  was  a  disputed  or  unliquidated  claim. 
There  is  no  evidence  that  the  $8.25  was  offered  by  the  defendant  in  full 
settlement  of  the  claim,  or  received  under  those  conditions,  unless  the 
same  can  be  gathered  from  the  fact  that  only  $8.25  was  placed  in  the 
sealed  envelope  handed  to  the  plaintiff,  and  from  the  conversation  with 
the  president  of  defendant,  above  quoted.  **  To  constitute  an  accord 
and  satisfaction  it  is  necessary  that  the  money  should  be  offered  in  full 
satisfaction  of  the  demand,  and  be  accompanied  by  such  acts  and  dec- 
larations as  amount  to  a  condition  that  the  money,  if  accepted,  is  ac- 
cepted in  satisfaction  and  it  must  be  such  that  the  party  to  whom  it  is 
offered  is  bound  to  understand  therefrom  that,  if  he  takes  it,  he  is 
subject  to  such  conditions."  Harrison  v.  Henderson  (Kan.)  72  Pac. 
875,  62  L.  R.  A.  760, 100  Am.  St.  Rep.  386 ;  1  Cyc.  332.  The  mere  fact 
that  the  creditor  receives  less  than  the  amount  of  his  claim,  with 
knowledge  that  the  debtor  claims  to  be  indebted  to  him  only  to  extent 
of  the  payment  made,  does  not  necessarily  establish  an  accord  and  satis- 
faction.    1  Cyc.  333. 

The  evidence  showed  clearly  that  $12.25  was  due  the  plaintiff.  There 
was  no  dispute  as  to  the  number  of  hours  worked  or  price  per  hour, 
and  no  dispute  as  to  the  amount  of  wages  due  the  plaintiff.  The  pay- 
ment of  an  amount  less  than  that  for  which  the  debtor  is  liable  does  not 
constitue  a  valid  accord  and  satisfaction,  unless  there  is  a  bona  fide 
dispute  as  to  the  debtor's  liability,  or  as  to  the  amount  due  from  him 
(Laroe  v.  Sugar  Loaf  Dairy  Co.,  180  N.  Y.  367,  73  N.  E.  61;  Bunge 
V.  Kopp,  48  N.  Y.  225,  8  Am.  Rep.  546 ;  Komp  v.  Raymond,  175  N.  Y. 
102,  67  N.  E.  113),  or  unless  the  damages  are  unliquidated.  The  case 
at  bar  was  a  liquidated  claim,  tTie  amount  owing  the  plaintiff  was  ijot  in 
dispute  by  either  party,  the  defendant  attempted  to  pay  the  same  by 
forcing  the  plaintiff  to  take  $8.25  claiming  the  difference  due  them  for 
a  stone,  and  is  in  harmony  with  the  case  of  Elkan  et  al.  v.  Hitchcock  et 
al.,  15  Misc.  Rep.  218,  36  N.  Y.  S.upp.  788.  In  that  case  defendants 
owed  the  plaintiffs  $110.25  for  goods,  and  sent  their  checks  for  $74.25 
and  their  bill  against  a  third  person  for  $35.80  for  which  the  plaintiffs 
were  not  liable,  though  they  had  made  an  agreement,  void  under  the 
statute  of  frauds,  to  pay  any  bill  he  might  contract.  Plaintiffs  applied 
the  check  on  their  account,  and  wrote  defendants  that  they  had  credit- 
ed their  account  with  the  amount  thereof,  and  claimed  the  balance  as  still 
due.  Held,  that  there  was  no  accord  and  satisfaction,  plaintiffs  not 
having  accepted  the  bill  in  part  payment ;  and  the  court  there  says  the 
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^'plaintiffs'  claim  was  liquidated  at  $110.25/'  In  the  case  at  bar,  ihat 
plaintiff's  claim  was  liquidated  at  $12.25,  and  the  fact  that  defendant 
claimed  $4  for  a  stone,  and  deducted  that  amount  against  the  protest 
•of  the  plaintiff,  does  not  in  my  opinion  constitute  an  accord  and  satis- 
faction. If  anything  was  agreed  upon  in  the  conversation  above  quoted 
between  these  parties,  it  was  an  agreement  that  the  plaintiff  should  pro- 
ceed to  get  the  balance,  as  he  stated  he  would  have  some  one  do,  and 
to  which  the  defendant  consented,  and  told  him  to  "go  ahead  and  do  so." 

I  am  well  aware  of  the  rule  that,  where  the  claim  is  unliquidated  or 
in  dispute  as  to  the  amount  actually  due,  on  an  offer  of  a  certain  sum 
of  money  in  full  satisfaction,  which  the  creditor  accepts,  and  retains  the 
money,  his  claim  is  canceled.  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E. 
1034,  20  L.  R.  A.  786 ;  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E. 
715,  51  Am.  St.  Rep.  695 ;  St.  Regis  Paper  Co.  v.  Tonawanda  Co.,  107 
App.  Div.  90,  94  N.  Y.  Supp.  946.  "The  payment  by  a  debtor  and  the 
acceptance  by  a  creditor  of  a  smaller  sum  of  money  in  pa)mient  or  satis- 
faction of  a  larger  one,  which  is  just  and  actually  due,  is  not  a  valid  dis- 
<:harge,  either  as  a  payment  or  an  accord  and  satisfaction."  2  Wait's 
Law  and  Practice,  667.  The  case  of  Jaffray  v.  Davis,  124  N.  Y.  164, 
26  N.  E.  351,  11  L.  R.  A.  710,  discusses  many  of  the  cases  on  this 
proposition,  and  all  of  these  cases  hold  that  payment  of  a  lesser  sum  in 
satisfaction  of  a  greater  amount  cannot  be  in  satisfaction  for  the  whole. 
Miller  v.  Coates,  66  N.  Y.  609 ;  Luddington  v.  BeU,  77  N.  Y.  143,  33 
Am.  Rep.  601. 

If  the  theory  of  respondent's  counsel  is  correct,  then  it  would  be 
entirely  in  the  power  of  any  defendant  to  make  a  fixed,  exact  sum  ac- 
tually due  another  into  a  disputed  claim  by  merely  refusing  to  pay  only 
a  part  of  the  same,  and,  if  accepted  on  any  terms  at  all,  to  thus  force  an 
accord  and  satisfaction.  The  justice  erred  in  granting  the  motion  for  a 
nonsuit,  and  the  judgment  should  be  reversed,  with  costs. 

Judgment  is  ordered  accordingly,  reversing  tiie  same,  with  costs. 
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(61  Misc.  Rep.  150.) 

In  re  MILLER'S  WILL. 

(Snrrogate'8  Ck>iirt,  Rensselaer  Ck>ant7.    June,  1906.) 

Wills— Revocation— EviDBNCE. 

A  paper  offered  for  probate  as  the  will  of  a  decedent  came  from  his 
safe.  The  signature  had  been  canceled  by  pen  marks,  and  underneath,  in 
decedent's  handwriting,  were  the  words,  "Am  going  to  make  a  new  will. ' 
Important  changes  In  decedent's  family  had  occurred  since  the  making 
of  the  will.    Beld  to  show  revocation,  authorizing  a  denial  of  probate. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  §§  446. 
447,  732,  733.] 

In  the  matter  of  the  probate  of  the  will  of  James  H.  Miller.  Pro- 
bate denied. 

E.  L.  Boothby,  for  petitioner. 

Irving  Oliver,  special  guardian,  and  also  for  Josephine  Post 

E.  A.  Heffner,  for  next  of  kin. 

HEATON,  S.  This  will  was  found  in  the  safe  of  the  deceased 
at  his  place  of  business,  and  across  his  signature  thereon  were  five 
pen  marks  such  as  one  would  make  in  canceling  a  signature,  and  they 
were  so  distributed  that  they  affected  the  whole  signature,  even  to 
the  middle  initial  of  his  name.  Under  this  signature,  in  the  hand- 
writing of  the  deceased,  were  written  the  words,  "Am  going  to  make 
a  new  will."  This  paper  was  in  an  envelope  marked  as  the  will  of 
the  deceased,  which  had  been  sealed,  and  later  opened  at  the  end.  The 
son  of  the  deceased,  who  is  the  executor  named  in  the  will,  testifies 
that  he  took  the  will  from  the  safe  after  his  father's  death  in  its  pres- 
ent condition,  and  that  he  believes  no  one  had  access  to  the  safe  ex- 
cept his  father.  The  will  was  holographic,  and  made  in  1888,  and 
divided  his  property  among  his  children,  issue  of  a  deceased  child,  and 
his  wife.  Subsequently  his  Wife  died,  and  one  of  his  daughters  mar- 
ried and  died,  leaving  two  children. 

The  will  comes  directly  from  the  safe  of  the  testator  to  the  court 
with  not  the  least  suspicion  of  its  having  been  tampered  with  by  any 
person.  Furthermore  the  words,  "Am  going  to  make  a  new  will," 
written  by  the  deceased  below  his  canceled  signature,  indicate  that  he 
himself  canceled  the  signature.  We  have,  then,  these  undisputed 
facts :  A  will  18  years  old.  Several  important  changes  in  the  family 
of  testator  after  the  making  of  the  will.  From  these  facts  a  court 
is  allowed  to  draw  but  one  conclusion,  the  legal  conclusion  of  revoca- 
tion. Matter  of  Hopkins,  73  App.  Div.  559,  77  N.  Y.  Supp.  178 ;  Id., 
172  N.  Y.  360,  65  N.  E.  173,  65  L.  R.  A.  95,  92  Am.  St.  Rep.  746 ; 
Matter  of  Brookman,  11  Misc.  Rep.  675,  33  N.  Y.  Supp.  575 ;  Mat- 
ter of  Philp  (Sup.)  19  N.  Y.  Supp.  13;  Matter  of  Alger,  38  Misc. 
Rep.  143,  77  N.  Y.  Supp.  166.  The  fact  that  the  testator  was  ac- 
quainted with  the  law  of  wills  strengthens  the  presumption  of  revoca- 
tion by  cancellation,  since  the  method  adopted  by  him  has  long  been 
recognized  as  a  proper  and  legal  manner  of  revoking  a  will.  Let  a 
decree  be  prepared  denying  probate. 

Probate  denied. 
100  N.T.S.— 54 
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(51  Mlsc  Eep.  176.) 

In  re  WILLETS*  ESTATBL 

(SuiTogate'B  Court,  Westchester  County.    June,  1906.) 

1.  Taxation— Tbawspkb  Tax— Corbeotion  of  Brbob. 

Under  Tax  Law,  Laws  1896,  p.  870,  c  908,  §  225,  as  amended  by  Laws 
1901,  p.  382,  c.  173,  §  3,  where.  In  ilxing  a  transfer  tax  on  a  decedent's 
estate,  an  Item  is  included  for  a  tax  on  property  erroneously  supposed  tu 
have  passed  to  a  son,  the  error  may  be  corrected  within  two  years  frdm 
the  entry  of  the  order  fixing  the  tax,  and  the  tax  ordered  refunded. 

[Ed.  Note. — For  cases  in  point,  see  yoL  45,  Cent  Dig.  Taxation,  §  1727.] 

2.  Sake— B^BROB  or  Pact. 

The  error  of  the  surrogate.  In  assessing  a  transfer  tax,  in  Including  an 
item  for  a  tax  on  property  erroneously  assumed  to  have  passed  to  a 
son  is  an  error  of  fact,  and  not  one  of  law,  which  could  only  be  corrected 
by  ati  appeal  from  the  order. 

In  the  matter  of  the  estate  of  Robert  R.  Willets.  Motion  by  ex- 
ecutor to  modify  an  order  assessing  a  transfer  tax  and  to  direct  a 
refund  of  the  portion  of  the  transfer  tax  theretofore  paid.  Motion 
granted. 

Wilson  M.  Powell,  for  the  motion. 

Frank  M.  Buck,  for  State  Comptroller,  opposed. 

SILKMAN,  S.  This  is  a  motion  by  the  executor  of  Robert  R. 
Willets,  deceased,  to  modify  an  order  of  the  surrogate  of  Westchester 
county,  dated  April  30,  1904,  assessing  and  fixing  a  transfer  tax  upon 
the  estate  of  said  Willets,  and  to  direct  the  State  Comptroller  to  re- 
fund a  portion  of  the  transfer  tax  heretofore  paid.  From  the  moving 
papers  it  appears  that  Robert  R.  Willets  died  on  August  22,  1903, 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  surrogate  of  Westchester  county,  and  letters  testamentary^ 
thereunder  were  granted  to  this  petitioner.  Upon  his  application  an 
appraiser  was  appointed  to  appraise  the  estate  for  the  purpose  of  as- 
sessing and  fixing  th^  transfer  tax.  The  appraiser  filed  his  report 
on  April  29,  1904,  and  on  the  following  day  it  was  confirmed,  and  by 
decree  of  the  Surrogate's  Court  the  transfer  tax  was  assessed  and 
fixed  upon  the  estate  at  $4,026.60,  which  was  paid  by  the  executor. 

In  the  appraiser's  report,  as  thus  confirmed,  was  an  item  of  $33,000, 
being  the  appraised  value  of  an  undivided  one-fifth  interest  in  a  house 
and  lot  in  New  York  City,  owned  by  the  decedent's  father,  also  named 
Robert  R.  Willets,  at  the  time  of  his  death  in  1879.  By  the  will  of  the 
elder  Willets,  after  certain  specific  trusts  had  been  established,  it  was 
provided  that  the  remainder  of  his  estate,  both  real  and  personal, 
should  be  equally  divided  among  his  five  children,  one  of  whom  was 
Robert  R.  Willets,  the  younger.     The  will  also  contained  the  recital : 

"It  is  my  will  that  in  all  cases  of  the  death  of  any  of  my  children  before 
distribution,  leaving  issue  then  liTing,  such  issue  shall  represent  the  parent  and 
receive  what  shall  remain  of  his,  her,  or  their  portion." 

The  children  of  the  elder  Willets  agreed  that  his  widow  should 
occupy  the  house  and  lot  mentioned  as  her  home  and  residence  so 


Digitized  by 


Google 


Sur.  Ct.)  IN  RE  WILLETS'  ESTATE.  831 

long  as  she  should  live ;  and  this  agreement  was  carried  out,  the  widow 
occupying  the  premises  until  Her  death  on  February  9,  1903.  A  few 
months  thereafter,  and  on  August  22d,  as  already  stated,  Robert  R. 
Willets,  the  younger,  died,,  and  at  that  time  no  distribution  had  been 
made  of  that  portion  of  the  elder  Willets'  estate  represented  by  the 
said  house  and  Jot.  It  was  assumed,  however — but  not  litigated  or 
decided — ^in  appraising  the  estate  of  the  younger  Willets,  that  under 
the  will  of  his  father  the  house  and  lot,  together  with  the  other  resid- 
uary estate  of  the  elder  Willets,  passed  to  his  five  children,  each  of 
whom,  including  the  younger  Robert  R.  Willets,  thereupon  became 
possessed  of  an  undivided  one-fifth  interest  therein.  It  was  further 
assumed  that  upon  the  death  of  the  younger  Willets  his  undivided 
one-fifth  interest  in  the  house  and  lot  became  a  part  of  his  estate  and 
was  subject  to  a  transfer  tax. 

Nearly  a  year  after  the  order  fixing  the  transfer  tax  had  been  made, 
and  on  March  16,  1905,  th,e  house  and  lot  was  sold  under  a  power  of 
sale  contained  in  the  will  of  the  elder  Willets  for  $235,000;  and  on 
March  27th  following  an  action  was  begun  in  the  Supreme  Court 
by  his  sole  surviving  executor  to  construe  his  will  for  the  purpose  of 
determining,  among  oth^r  things,  whether  the  title  to  the  house  and 
lot  vested  in  the  younger  Willets  prior  to  his  death  so  as  to  become 
a  part  of  his  estate,  or  whether,  upon  his  death  prior  to  distribution, 
the  title  passed  from  the  father  directly  to  the  issue  of  the  younger 
Willets  without  vesting  in  the  latter.  To  this  action  tlie  State  Comp- 
troller was  not  a  party.  It  was  tried  before  Mr.  Justice  Keogh  at 
Special  Term,  and  upon  December  21,  1905,  judgment  was  rendered 
therein,  by  which  it  was  determined  as  matter  of  fact  that : 

'The  trae  intent  and  meaning  of  the  will  of  said  Robert  R.  Willets,  the 
elder,  concerning  the  proceeds  of  said  house  and  premises,  is  that  in  case  of 
the  death  of  either  of  his  five  children  before  the  distribution  of  said  proceeds, 
leaving  issue  then  living,  that  in  all  such  cases  such  issue  shall  represent  the 
parent  and  receive  his,  her,  or  their  portion." 

The  court  also  found  as  conclusion  of  law: 

•That  the  true  Intent  and  meaning  of  the  said  will  of  Robert  R.  Willets, 
the  elder,  concerning  said  proceeds  of  said  premises,  is  that  in  the  case  of 
the  respective  shares  of  his  children,  the  said  Cornelia  W.  Carle,  William  H. 
Willets,  and  Robert  R.  Willets,  Jr.,  who  severally  died  after  the  testator's 
denth  and  before  the  distribution  of  said  proceeds,  Is  that  the  said  respective 
shares  shall  be  paid  by  the  plaintiff  directly  to  the  respective  issue  of  the 
said  deceased  children." 

After  this  judgment  had  been  rendered,  and  on  March  7,  1906,  this 
motion  was  made  to  modify,  as  already  indicated,  the  order  of  April 
30,  1904,  by  striking*  therefrom  the  amount  of  transfer  tax  assessed 
and  fixed  upon  the  item  of  $33,000,  representing  the  value  of  the  un- 
divided one-fifth  interest  in  the  house  and  lot ;  the  petitioner  claiming 
that,  in  accordance  with  the  judgment  of  the  Supreme  Court,  no  in- 
terest in  this  property  was  at  any  time  vested  in  the  younger  Willets, 
and  it  was,  therefore,  not  a  part  of  his  estate,  for  which  reason  the 
surrogate  had  no  jurisdiction  to  assess  and  fix  a  transfer  tax  thereon. 
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The  petitioner  also  prays  that  the  State  Comptroller  be  directed  to 
refund  the  amount  of  transfer  tax  paid  upon  such  item. 

Section  226  of  the  tax  law  in  force  during  the  period  covered  by 
the  matters  now  before  me  (Laws  1901,  p.  382,  c.  173,  §  3),  and  under 
which  this  motion  is  made,  provides,  in  part,  that: 

"If  after  the  payment  of  any  ta*x  in  pursuance  of  an  order  flzlng  soch  tax, 
made  by  the  surrogate  haring  Jurisdiction,  such  order  be  modified  or  rerersed 
within  two  years  from  and  after  the  date  of  entry  of  the  order  fixing  the  tax, 
on  due  notice  to  the  Comptroller  of  the  State,  the  State  Ck)mptroller  shall,  if 
such  tax  was  paid  in  a  county  in  which  the  office  of  appraiser  is  not  salaried, 
by  order,  direct  and  allow  the  treasurer  of  the  county,  to  refund,  or  if  paid  in 
any  other  coun^,  he  shall  himself  refund  to  the  executor,  administrator, 
trustee,  person  or  persons,  by  whom  such  tax  has  been  paid,  the  amount  of 
any  moneys  paid  or  deposited  on  account  of  such  tax  in  excess  of  the  amount 
of  the  tax  fixed  by  the  order  modified  or  reversed.** 

As  the  order  assessing  and  fixing  the  transfer  tax  was  made  April 
30,  1904,  and  the  present  motion  to  modify  it  was  made  on  March  7, 
1906,  returnable  on  the  24th  of  that  month,  the  application  is  con- 
cededly  within  the  two-year  period  specified  in  the  statute.  Under  the 
facts  stated,  which  are  without  contradiction,  I  must  be  controlled  by 
the  decision  of  the  learned  justice  of  Special  Term  who  construed  the 
will  of  the  elder  Willets  to  the  effect  tfiat  the  undivided  one-fifth  in- 
terest in  the  house  and  lot  situated  in  the  city  of  New  York  passed 
directly  from  the  elder  Willets  to  the  children  of  the  younger  Willets, 
and  did  not  at  any  time  vest  in  the  latter  or  form  a  part  of  his  estate. 
It  was,  th"erefore,  not  property  over  which  the  transfer  tax  appraiser 
or  the  surrogate  had  jurisdiction  in  assessing  the  transfer  tax  on  that 
estate.  For  that  reason,  if  it  be  within  the  power  of  the  surrogate 
to  modify  that  order,  it  should  be  done  in  the  interest  of  justice,  as 
otherwise  the  legatees  and  devisees  of  the  younger  Willets  will  have 
been  required  to  pay  to  the  state  of  New  York  a  tax  upon  the  transfer 
of  property  which  their  testator  did  not  own,  and  which  did  not  pass 
to  them  from  him. 

The  State  Comptroller  contends,  however,  that  the  surrogate  has  no 
power  to  modify  the  order  of  April  30th,  as  the  error  there  contained 
in  assessing  and  fixing  a  transfer  tax  upon  the  undivided  one-fifth 
interest  in  the  house  and  lot  was  not  an  error  of  fact,  but  one  of  law, 
which  could  only  be  corrected  by  an  appeal  from  the  order  itself. 
Matter  of  Niven,  29  Misc.  Rep.  550,  61  N.  Y.  Supp.  956 ;  Morgan  v. 
Cowie,  49  App.  Div.  612,  63  N.  Y.  Supp.  608.  I  am  of  the  opinion, 
however,  that  it  can  hardly  be  said  that  the  error  was  solely  one  of 
law.  Matter  of  O'Berry,  91  App.  Div.  3,  86  N.  Y.  Supp.  269.  It 
is  true  that  the  item  of  $33,000,  representing  the  value  of  an  undivided 
one-fifth  interest  in  the  property  mentioned,  was  included  in  the  estate 
of  the  younger  Willets  through  an  erroneous  legal  construction  of 
the  will  of  his  father;  but  the  error  was  one  of  fact  in  including  in 
that  estate  property  which  the  testator  did  not  own.  The  ownership 
of  property  is  a  fact,  and  a  mistake  in  that  respect  is  one  of  fact.  If 
the  ownership  is  established,  and  a  mistake  is  made  as  to  the  taxability 
of  the  transfer,  then  the  error  would  be  one  of  law.  Both  the  transfer 
tax  appraiser  and  the  surrogate  assumed  as  a  fact  that  the  testator 
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owned  this  property.  No  question  as  to  title  was  raised  or  litigated 
or  was  specifically  passed  upon.  Ownership  was  assumed,  and  this 
fact,  then  assumed  as  the  basis  for  fixing  the  tax  complained  of,  has, 
since  the  making  of  the  order,  been  found  to  be  erroneous,  through 
the  judgment  of  the  Supreme  Court.  The  facts  here  presented  are 
in  legal  effect  the  same  as  those  passed  upon  by  the  courts  in  Matter 
of  Silliman,  38  Misc.  Rep.  226,  77  N.  Y.  Supp.  267,  reversed  79  App. 
Div.  98,  80  N.  Y.  Supp.  336,  affirmed  without  opinion  175  N.  Y.  513, 
67  N.  E.  1090;  and  tliat  case,  in  my  opinion,  is  authority  for  holding 
that  I  have  the  power  to  modify  the  order  in  the  respect  prayed  for. 

The  learned  attorney  for  the  State  Comptroller,  in  citing  the  Silli- 
man Case,  supra,  upon  his  brief,  quotes  at  length  from  the  opinion  of 
Surrogate  Church  (38  Misc.  Rep.  226,  77  N.  Y.  Supp.  267),  who 
originally  passed  upon  the  question  there  presented  and  denied  a 
motion  to  modify  the  order  fixing  the  transfer  tax.  Upon  his  brief 
it  is  stated  th^t  the  decision  of  the  learned  surrogate  was  affirmed, 
both  by  the  Appellate  Division  and  the  Court  of  Appeals;  but  an 
examination  of  the  decisions  of  the  two  courts  last  named  shows  that 
this  statement  is  erroneous.  The  same  error  appears  in  McElroy  on 
Transfer  Tax  Law,  §  465 ;  the  fact  being  that  the  decision  of  Surro- 
gate Church  was  reversed  by  the  Appellate  Division  and  that  the  Court 
of  Appeals  affirmed  the  latter  court.  The  quotation  from  the  opin- 
ion of  the  learned  surrogate  is,  therefore,  without  weight. 

In  the  Silliman  Case  the  executors  therein,  in  1901,  paid  to  the 
Comptroller  a  transfer  tax,  previously  assessed  and  fixed  upon  the 
estate  of  their  testator  by  the  Surrogate's  Court,  in  fixing  which  no 
deduction  was  made  from  the  estate  for  the  commissions  to  which  the 
trustees  under  the  will  were  entitled;  the  tax  on  those  commissions 
amounting  to  $1,072.74.  Subsequent  to  the  payment  of  the  transfer 
tax,  the  Court  of  Appeals,  in  an  entirelv  different  matter  (Matter  of 
Gihon's  Estate,  169  N.  Y.  443,  62  N.  E.  661),  decided  that  th^  ex- 
penses of  administration,  including  the  executors'  and  trustees'  com- 
missions, did  not  pass  to  the  legatees  or  next  of  kin,  and  therefore 
that  such  commissions  should  not  be  included  in  the  estate  for  the 
purpose  of  fixing  the  transfer  tax.  After  this  decision  had  been 
rendered,  the  executors  of  Silliman  moved  to  modify  the  prior  order 
assessing  and  fixing  the  transfer  tax  by  striking  therefrom  the  amount 
assessed  and  fixed  as  a  transfer  tax  upon  the  commissions.  This  mo- 
tion was  denied  by  the  surrogate  before  whom  it  was  made,  but  his 
decision,  as  already  indicated,  was  reversed  by  the  Appellate  Division, 
Mr.  Justice  Willard  Bartlett,  in  the  course  of  his  opinion,  saying: 

"It  would  seem,  therefore,  that  the  previous  assessment  of  the  tax,  so  far 
as  !t  Included  such  commissions,  was  without  jurisdiction,  and  that  the  Sur- 
rofijate's  Court  possessed  power  to  modify  Its  prior  decree,  so  as  to  exclude 
such  commissions  from  consideration,  as  any  part  of  the  sum  upon  which  the 
tax  was  to  be  assessed.  Matter  of  Googan,  27  Misc.  Rep.  563,  59  N.  Y.  Supp. 
Ill,  affirmed  by  Appellate  Division,  sub  nom.  People  ex  rel.  Coogan  v.  Mor- 
gan, 45  App.  Dlv.  628,  61  N.  Y.  Supp.  1144,  and  by  the  Court  of  Appeals,  162 
N.  Y.  613.  57  N.  E.  1107.  See,  also,  Morgan  v.  Cowle,  49  App.  Dlv.  612,  63 
N.  Y.  Supp.  608." 
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The  facts  presented  in  the  Silliman  Case  are  analogous  to  those 
now  before  me,  and  that  decision  I  regard  as  controlling.  In  the 
Silliman  Case  it  was  assumed,  when  the  original  taxing  order  was 
made,  that  the  commissions  formed  a  part  of  the  estiate ;  and  a  tax  was 
assessed  and  fixed  upon  them  in  accordance  with  this  assumption. 
Subsequently,  and  in  an  action  involving  a  different  estate,  it  was 
adjudged  otherwise;  and  the  Court  of  Appeals  then  declared  it  to  be 
not  only  within  the  power  of  the  surrogate  to  modify  the  order,  but 
that  it  was  his  duty  to  do  so.  In  the  present  case  it  was  assumed, 
when  the  original  taxing  order  was  made,  that  a  one-fifth  interest 
in  the  house  and  lot  belonged  to  the  younger  Willets  at  the  time  of 
his  death.  A  subsequent  decision  of  the  Supreme  Court  has  deter- 
mined that  he  had  no  interest  in  said  house  and  lot,  and  it  now  be- 
comes my  duty  to  modify  the  taxing  order  by  striking  from  it  the 
tax  assessed  and  fixed  upon  this  undivided  one-fifth  interest. 

In  Matter  of  Coogan,  supra,  a  transfer  tax  was  assessed  and  fixed 
upon  United  States  bonds  and  other  personal  property  of  a  testatrix. 
It  was  subsequently  held  by  the  Court  of  Appeals,  in  a  different  mat- 
ter, that  United  States  bonds  were  exempt  from  taxation  under 
the  transfer  tax  law  as  it  then  stood  (Matter  of  Sherman,  153  N.  Y. 
1,  46  N.  E.  1032 ;  Matter  of  Whiting,  160  N.  Y.  27,  44  N.  E.  715,  34 
L.  R.  A.  232,  55  Am.  St.  Rep.  640),  and  thereupon  a  proceeding  was 
instituted  to  modify  the  taxing  order  and  to  compel  a  refunding  of  the 
tax  paid.  It  was  held  at  Special  Term  (Chester,  J.,  27  Misc.  Rep. 
664,  59  N.  Y.  Supp.  Ill)  that: 

"The  surrogate  had  no  jurisdiction  to  asses  a  tax  on  the  transfer  of  these 
bonds,  and  the  tax  was  not  merely  an  erroneous  one,  but  illegal,  for  want  of 
any  Jurisdiction  to  impose  It" 

It  was  further  decided  (headnote)  that  the  surrogate  had  power 
"to  modify  his  order  and  direct  the  tax  to  be  refunded,  as  its  original 
imposition  was  without  jurisdiction."  To  the  same  effect  are  Matter 
of  Lansing,  31  Misc.  Rep.  148,  64  N.  Y.  Supp.  1125,  Matter  of  Scrim- 
geour's  Estate,  175  N.  Y.  607,  67  N.  E.  1089,  affirming  80  App.  Div. 
388,  80  N.  Y.  Supp.  636,  affirming  39  Misc.  Rep.  128,  78  N.  Y.  Supp. 
971,  and  Matter  of  O'Berry,  91  App.  Div.  3,  86  N.  Y.  Supp.  269, 
affirmed  179  N.  Y.  285,  72  N.  E.  109 ;  and,  although  I  have  carefully 
examined  all  the  cases  cited  by  the  learned  counsel  for  the  State 
Comptroller  in  opposition  to  this  motion,  I  have  failed  to  find  therein 
anything  which  negatives  the  conclusion  at  which  I  have  arrived. 

Ordinarily,  where  a  determination  is  set  aside  on  the  ground  of 
newly  discovered  evidence,  the  order  setting  it  aside  should  not  con- 
tain an  adjudication  contrary  to  the  former  determination,  but  should 
provide  for  a  new  hearing  upon  which  both  parties  may  be  heard. 
But  this  rule  does  not  make  it  improper  for  a  surrogate,  when  incon- 
trovertible evidence  is  presented  to  him,  as  it  is  in  this  case,  establish- 
ing that  a  transfer  is  not  subject  to  the  transfer  tax  which  has  been 
assessed  and  fixed  upon  it,  to  modify  the  order  in  respect  to  the  er- 
roneous tax,  without  remitting  the  matter  to  the  official  appraiser  for 
retaxation.     In  the  present  case,  the  facts  relied  upon  by  the  petition^ 
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€r  to  establish  the  exemption  of  the  property  in  question  from  a  trans- 
fer tax  are  not  disputed;  and,  under  such  circumstances,  it  would  be 
an  idle  ceremony  for  this  court  to  send  the  matter  back  to  the  official 
appraiser  for  a  reappraisal  of  the  estate.  Matter  of  Cameron,  97  App. 
Div.  436,  89  N.  Y.  Supp.  977.  As  already  stated,  the  error  complained 
of  was  disclosed  by  the  decision  of  the  Supreme  Court  in  the  action 
for  the  construction  of  the  will  of  the  elder  Willets.  The  State  Comp- 
troller contends  that  he  is  not  bound  by  the  decision,  as  he  was  not  a 
party  to  the  action.  That  is  true.  It  was  not  necessary  to  make  him 
a  party  to  that  action,  and  I  do  not  hold  that  the  decision  is  res  ad  ju- 
dicata as  to  him.  As  it  is,  however,  an  unreversed  decision  of  the 
Supreme  Court  upon  the  direct  question  presented  to  me  as  to  the  vest- 
ing of  the  undivided  one-fifth  interest  in  the  property  mentioned,  I 
feel  that  I  must  be  controlled  by  it  and  leave  it  to  the  respondent  here 
to  correct  any  error  by  a  review  of  the  decision  of  this  court. 

It  follows,  therefore,  that  the  order  assessing  and  fixing  the  transfer 
tax  was  erroneous  in  part,  and  should  be  modified  by  striking  from  it 
the  tax  assessed  and  fixed  upon  the  transfer  of  the  undivided  one-fifth 
interest  in  the  house  and  lot  mentioned,  and  thiat  the  tax  paid  upon 
its  transfer  should  be  refunded,  with  interest. 

Motion  granted,  with  costs. 
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(51  Misc.  Bep.  166.) 

In  re  FAILS  et  aL 

(Surrogate's  Oourt,  Westchester  (Dounty.    June,  1906.) 

1.  GONVERSKm— DiBEOnONB  IN  Wiix. 

Where  testator  gave  all  his  pK^>ert7  to  his  executors  in  trust  during 
the  life  of  his  wife,  with  power  to  sell  his  real  estate,  much  of  which  is 
unimproved,  it  shows  an  equitable  conyersion. 

[E3d.  Note. — ^For  cases  in  point,  see  vol.  11,  (}ent  Dig.  Oonyerslon,  SS 
39,  40.] 

2.  DowEB— Pbopebty  Subject. 

Where  testator  provides  that  on  the  death  of  his  wife  his  estate  shall  be 
divided  amon^  his  children,  and  gives  his  executors  power  to  sell  his 
real  estate,  and  orders  them  to  pay  over  to  each  son,  in  the  event  of 
the  wife's  death,  his  share,  if  he  shall  have  attained  the  age  of  21,  a 
son  during  the  life  of  his  mother  has  no  estate  in  testator's  lands  to  which 
a  dower  interest    will  attach  in  favor  of  his  wife. 

[Bd.  Note.— For  cases  in  point,  see  vx>l.  17,  Gent  Dig.  Dower,  SS  44,  45.] 

S.  BXECUTOBS— JUDIOIAIi   SETTLEMENT— JUBISDIOTION. 

On  the  judicial  settlement  of  the  account  of  exeaitors  and  trustees  of 
an  estate  held  by  them  for  the  benefit  of  testator's  wife,  after  her  death 
and  in  proceedings  for  the  distribution  of  the  estate,  the  Surrogate's 
Ck>urt  has  Jurisdiction  to  determine  whether  the  will  shows  an  intention 
to  equitably  convert  the  realty  into  personalty. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22,  Cent  Dig.  EzecutorB  and 
Administrators,  Sf  2003-2005.] 

4.  Wills— Constbuction—Residuaby  BbTATS. 

A  will  contained  ca/refully  drawn  provisions  creating  a  trust  of  testa- 
tor's residuary  estate,  and  directing  the  disposition  of  both  principal  and 
income,  but  made  no  final  disposition  of  certain  portions  thereof  on  cer- 
tain contingencies,  and  was  followed  by  a  provision  disposing  of  testa- 
tor's residuary  estate  without  restriction  or  qualification.  Held,  that  the 
latter  clause  should  be  restricted  in  its  application  to  the  portions  of  the 
residuary  estate  of  which,  under  the  prior  provisions,  final  disposition  had 
not  been  made. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  49,  (3ent  Dig.  Wills,  f  1279.] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Emma  S. 
Faile  and  another,  executors  of  Edward  Faile,  deceased,  and  of  Charles 
B.  Faile,  as  trustee  for  Adele  h.  Browning  under  the  will  of  said  Ed- 
ward Faile.    Decree  rendered. 

Brush  &  Crawford,  for  executors. 
John  J.  Crawford,  for  George  E.  Faile. 
Louis  C,  Van  Doren,  for  contestant 

SILKMAN,  S.  The  testator  died  a  resident  of  Westchester  coun- 
ty May  31,  1870,  leaving  him  surviving  a  widow,  Emma  S.  Faile,  and 
three  infant  children,  Adele  L.,  now  Mrs  Browning,  George  E.,  and 
William  H.,  his  only  heirs  at  law.  His  personal  estate  amounted  to 
about  $36,000,  while  his  real  estate  interests  improved  and  unim- 
proved were  large,  yielding  at  his  death  about  $12,000  annual  net 
income.  The  first  paragraph  of  his  will  provides  for  the  pa)mient  of 
debts,  the  second  paragraph  contains  a  bequest  to  his  wife  of  certain 
household  effects,  the  third  paragraph  devises  to  his  wife  a  piece  of 
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land  inclosed  with  the  grounds  about  one  house  at  Woodstock,  and 
then  follow  these  provisions: 

"Fourth.  I  do  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal  to  my  executors  hereinafter  named  to 
have  and  to  hold  the  same  during  the  natural  life  of  my  wife,  subject  to  such 
directions  and  changes  as  I  may  hereafter  make. 

"Fifth.  I  do  order  and  direct  my  said  executors  to  apply  to  the  use  of  my 
said  wife,  one-half  of  the  net  income  of  my  estate  during  her  natural  life. 

*'Sixth.  I  do  order  and  direct  my  said  executors  to  apply  one  half  of  the 
net  income  of  my  estate  to  the  support,  maintenance  and  education  of  my 
children  during  their  minority  and  In  case  that  there  shall  be  more  than  Is 
necessary  for  that  purpose,  then  to  ajpply  the  surplus  to  the  use  of  my  said 
wife  annually. 

"Seventh.  I  do  order  and  direct  that  as  each  of  my  children  shall  arrive  at 
the  age  of  twenty-one  years  that  my  said  executors  apply  to  his  or  her  use, 
his  or  her  proportionate  share  of  the  said  one-half  of  the  net  income  of  my 
estate  during  his  or  her  natural  life.  In  case  of  the  death  of  any  of  my 
children  leaving  children  them  surviving,  such  children  are  to  receive  the 
share  of  their  parent,  share  and  share  alike. 

"Eighth.  When  my  said  wife  shall  die,  then  I  do  order  and  direct  all  my 
estate  to  be  divided  into  as  many  shares  or  portions  as  there  shall  be  children 
of  mine  then  living,  or  who  Shall  have  died  leaving  a  child  or  children  then 
living.  And  I  do  further  order  and  direct  my  said  executors  to  apply  to  the 
use  of  each  of  my  daughters  who  shall  then  be  living,  the  interest  or  Income 
of  one  of  said  shares  or  portions  during  her  natural  life.  And  that  they  pay 
over  to  each  of  my  sons,  provided  he  shall  have  attained  the  age  of  twenty- 
one  years,  and  to  the  child  or  children  of  each  child  who  shall  then  have  died 
leaving  a  child  or  children  him  or  her  surviving,  and  then  living,  one  of  such 
shares  or  portions. 

"My  executors  are  to  divide  the  estate  according  to  the  above  provision  and 
hold  the  control  of  each  son's  share  until  he  arrives  at  the  age  of  twenty-one 
years.  Upon  the  death  of  my  daughters,  I  do  order  and  direct  her  share  or 
portion  to  be  divided  among  her  children,  share  and  share  alike.  In  case  any 
of  my  daughters  shall  die  after  the  death  of  my  wife,  leaving  no  children  her 
surviving  then  I  do  order  and  direct  that  her  share  or  portion  fall  Into  the 
residue  of  my  estate,  and  be  distributed  as  hereinafter  provided. 

"Ninth.  I  do  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  estate,  as  well  real  as  personal  to  such  of  my  children  as  shall  survive 
me,  and  to  the  children  of  such  of  my  children  as  may  then  have  died  leaving 
a  child  or  children,  the  same  to  be  divided  into  as  many  shares  as  I  shall 
leave  children  me  surviving  and  children  who  shall  have  died  leaving  a  child 
or  children  then  living,  each  child  to  receive  one  share  and  the  child  or  chil- 
dren of  each  deceased  child  to  receive  one  share. 

"Tenth.  I  authorize  and  empower  my  Executrix  and  Executors  hereinafter 
named  to  sell  and  dispose  of  all  or  any  of  my  real  estate  at  their  discretion 
and  good  and  sufficient  deeds  thereof.  In  the  law,  to  make,  seal  and  deliver," 

The  son  George  married  Stella  A.  Fullgraff  November  1,  1882,  but 
she  divorced  him  on  or  about  die  23d  of  January,  1893.  After  the 
divorce  she  married  again,  and  is  now  Stella  A.  Pringle ;  and,  having 
been  a  party  to  this  proceeding,  comes  into  court  contesting  the  dis- 
tribution of  the  estate.  Emma  S.  Faile,  widow  of  the  testator,  died 
November  22,  1901.  The  trust  for  her  life  having  terminated  by  her 
death,  the  executors  sold  the  real  estate  and  now  present  their  account 
and  seek  to  have  distribution  awarded. 

Mrs.  Pringle,  the  contestant,  claims  that  her  former  husband,  George 
E.  Faile,  was  seised  and  possessed  of  an  estate  of  inheritance  in  which 
she  is  entitled  to  an  inchoate  dower  right.    She  challenges  the  juris- 
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diction  of  the  Surrogate's  Court  to  construe  the  will  and  to  make 
distribution  of  the  moneys  in  the  hands  of  the  executors;  and  she 
also  demands  that  the  proceeding  be  dismissed  as  to  her,  upon  the 
ground  that  the  surrogate  is  without  authority  to  try  any  question 
affecting  her  alleged  dower  interest  The  position  of  the  contestant 
would  undoubtedly  be  correct  as  to  the  surrogate's  jurisdiction,  and 
she  would  not  be  a  necessary  party,  were  we  distributing  the  estate 
of  her  former  husband,  but  this  we  are  not  doing.  We  are  distribut- 
ing the  estate  of  the  father,  Edward  Faile,  in  which  his  son  George 
and  others  are  interested  parties  as  legatees.  The  contestant  takes 
no  interest  under  the  will  of  Edward  Faile,  nor  by  descent  or  inherit- 
ance from  him.  She  takes,  if  at  all,  by  virtue  of  the  former  marital 
relation  with  the  son,  who  is  a  legatee  under  the  will  of  the  father. 
She  stands  in  the  same  relation  as  a  grantee  or  assignee  or  judgment 
creditor  of  her  husband  would  stand.  It  needs  no  citation  of  authority 
for  the  proposition  that  the  Surrogate's  Court  cannot  in  any  way  de- 
termine the  rights  between  a  legatee  and  his  assignee.  Nevertheless, 
the  Surrogate's  Court  has  jurisdiction  upon  the  distribution  of  an  es- 
tate to  bring  into  court  all  those  who  may  make  claim  to  a  distributive 
share  or  interest,  so  that  the  amount  of  such  share  may  be  determined, 
set  part,  and  impounded,  to  the  end  that  the  claims  thereto  may  be 
litigated  and  adjudicated  in  a  court  of  competent  jurisdiction.  The 
account  discloses  that  the  fund  for  distribution  arises  from  moneys 
realized  from  personal  as  well  as  real  property.  Both  kinds  of  proper- 
ty are  mixed  in  a  common  trust  fund. 

This  court  is  not  asked  to  determine  interests  in  land.  It  is  called 
upon  to  adjudicate  the  distributive  shares  in  money,  the  proceeds  of 
land  sold  under  a  trust  power  contained  in  testator's  will,  and  the  au- 
thority to  do  this  is  yet  to  be  denied  to  the  Surrogate's  Court.  If, 
however,  there  are  claims  to  a  share  or  interest  of  one  who  would 
otherwise  be  entitled  to  take  under  the  testator's  will  and  by  virtue  of 
the  surrogate's  decree,  the  surrogate  must  halt  his  distribution  of  that 
particular  share  until  judicial  instructions  are  received  from  a  court 
of  competent  jurisdiction;  and  so  we  must  consider,  in  the  first  place, 
the  question  as  to  whether  the  claim  made  by  contestant  is  one  which 
in  any  wise  can  affect  the  distribution  or  require  the  distributive  share 
of  George  E.  Faile  to  be  withheld  from  him  pending  such  litigation 
as  the  former  may  desire  to  institute.  If  it  were  the  estate  of  (korge 
E.  Faile  that  was  being  distributed,  it  might  be  said  that,  if  an  inchoate 
right  of  dower  existed,  it  could  not  be  extinguished  except  by  consent 
of  the  doweress,  and  would  still  exist  in  the  property  itself.  In  other 
words,  the  contestant  would  have  to  look  to  the  property  itself,  and 
it  would  be  a  question  between  the  contestant  and  the  purchasers  of 
the  property  as  to  the  validity  of  her  claim. 

It  is  argued  on  behalf  of  George  E.  Faile  that  during  the  period  of 
his  marriage,  from  the  1st  dajr  of  November,  1882,  to  the  23d  day  of 
January,  1893,  he  was  not  seised  of  an  estate  of  inheritance  in  the 
land  left  by  his  father,  and  that  it  is  not  sufficient  that  he  had  a  vested 
remainder  expectant  upon  a  life  estate,  but  that  he  must  have  had 
either  the  actual  possession  or  the  immediate  right  of  possession  be- 
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fore  dower  would  attach  (citing  Durando  v.  Durando,  23  N.  Y.  331 ; 
Clark  V.  Clark,  84  Hun,  362,  32  N.  Y.  Supp.  326)  ;  that  by  the  terms 
of  his  will  the  testator  having  devised  and  bequeathed  all  the  residue 
of  his  estate  both  real  and  personal,  to  have  and  to  hold  the  same  dur- 
ing the  life  of  his  wife,  and  to  apply  one  half  of  the  net  income  to  her 
use,  and  the  other  half  to  the  use  of  his  children,  the  direction  to  ap- 
ply the  income  necessarily  implies  that  the  executors  shall  receive  the 
rents  and  profits  of  the  real  estate,  hence  they  must  have  been  entitled 
to  the  possession,  at  least  during  the  life  of  the  testator's  widow,  the 
trust  to  receive  and  apply  the  rents  and  profits  being  one  of  those  ex- 
pressly authorized  by  statute;  that  the  title  to  the  property  must  be 
as  the  statute  provides: 

"Every  express  trust  valid  as  such  in  its  creation  except  as  herein  otherwise 
provided,  shall  vest  the  whole  estate  in  the  trustees  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust.  The  persons  for  whose  benefit  the 
trust  is  created  shall  take  no  estate  or  interest  in  the  lands,  but  may  enforce 
the  performance  of  the  trust  in  equity.*'    1  Rev.  St  p.  729,  pt  2,  c.  1,  tit  2,  §  eo. 

This  argument  seems  to  be  sound. 

George  E.  Faile,  a  valid  express  trust  having  been  created  to  con- 
tinue during  the  life  of  his  mother  for  her  benefit,  as  well  as  for  his 
own  and  that  of  his  brother  and  sister,  by  the  clear  language  of  the 
statute,  took  no  estate  in  the  land,  but  only  a  right  to  enforce  the  trust 
in  equity.  Though  the  trust  estate  did  not  last  beyond  the  life  of 
testator's  widow,  it  was  valid  up  to  that  time,  and  the  estate  vested 
in  the  trustees  as  long  as  she  lived.  The  cases  Morse  v.  Morse,  85 
N.  Y.  53,  and  Robinson  v.  Adams,  81  App.  Div.  20,  80  N.  Y.  Supp. 
1098,  support  the  proposition  that  during  the  continuance  of  the  trust 
no  dower  could  attach  to  the  interest  of  the  remaindermen. 

If  we  were  to  contemplate  only  a  valid  express  trust  with  real  prop- 
erty the  subject  of  it,  I  am  inclined  to  the  opinion  that  the  surrogate 
would  be  without  jurisdiction  to  determine  the  question  raised,  no 
matter  how  simple  and  clear  the  solution  might  be ;  but  the  position 
of  the  executors  goes  further,  and  they  claim,  that,  correctly  con- 
struing the  provisions  of  testator's  will,  there  is  found  an  intention 
to  equitably  convert  the  realty  into  personalty.  The  Surrogate's 
Court  having  undoubted  jurisdiction  to  determine  all  questions  of 
construction  involving  personal  property,  it  follows  that  it  has  juris- 
diction to  decide  the  question  as  to  what  is  personalty,  and  so  this 
court  must  ascertain  whether  the  provisions  of  the  testator's  will  have 
worked  an  equitable  conversion  of  his  realty.  While  the  result  of  the 
consideration  of  this  question  may  in  eflfect  determine  the  claim  of 
the  contestant,  we  can  make  no  finding  in  reference  to  her  claim  of 
dower;  but  we  cannot,  however,  escape  the  jurisdiction  to  construe 
wills  which  this  court  has,  irrespective  of  the  indirect  results  of  our 
adjudication.  In  examining  the  provisions  of  the  will,  I  find  strong 
evidence,  viewed  in  the  light  of  the  authorities,  of  an  intention  to  con- 
vert the  real  into  personal  estate.  By  the  fourth  paragraph  of  the 
will  it  is  directed  that  both  real  and  personal  estate  is  to  be  held  in 
trust  during  the  natural  life  of  testator's  wife.  This  blending  of  real 
and  personal  property  in  a  trust  fund  is  indicative  of  an  intent  to 


Digitized  by 


Google 


860  100  NEW  YORK  SUPPLEMBNT  (Sur.   Ct* 

and  134  New  York  SUte  Reporter 

work  an  equitable  conversion.  Matter  of  Russell,  59  App.  Div.  242^ 
69  N.  Y.  Supp.  563.  The  gift  of  the  whole  residuary  estate  to  the 
executors,  accompanied  by  a  power  of  sale,  evinces  a  purpose  of  con- 
version. 

In  Morse  v.  Morse,  85  N.  Y.  53,  where  a  will  of  somewhat  similar 
character  was  under  consideration.  Judge  Andrews  says: 

**It  is  clear  that  the  power  of  sale  In  the  will  in  question  was  conferred  for 
the  purpose  of  conversion,  and  with  a  view  to  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  land  among  the  testator's  children*  This  is  not  ex- 
pressly declared,  but  the  prior  gift  of  the  whole  residuary  estate  to  them, 
followed  by  the  power  of  sale  to  the  executors,  permits  of  no  other  infereuce." 

The  case  of  Delafield  v.  Barlow,  107  N.  Y.  536,  14  N.  E.  498,'  is  one 
of  similar  aspect  to  the  one  at  bar,  and  there  the  court  denied  the  right 
to  partition  upon  the  ground  that  there  was  an  equitable  conversion- 
Salisbury  V.  Slade,  160  N.  Y.  278,  54  N.  E.  741,  is  also  in  the  same 
line.  So,  also,  are  the  cases  of  Power  v.  Cassidy,  79  N.  Y.  602,  3^ 
Am.  Rep.  550;  Matter  of  Russell,  59  App.  Div.  242,  69  N.  Y.  Supp. 
563;  Horsfield  v.  Black,  40  App.  Div.  264,  67  N.  Y.  Supp.  1006. 
From  these  authorities  it  may  be  said  that,  under  the  provisions  of  a 
will  similar  to  those  in  the  one  before  us,  the  question  of  equitable 
conversion  is  removed  from  the  realm  of  doubt.  And  it  may  be  stated 
as  a  general  proposition  that  where  a  testator  provides  that  the  use 
of  his  entire  property  shall  be  enjoyed  by  his  wife  and  children,  or 
either,  and  a  considerable  portion  of  his  estate  is  unimproved,  is  a 
burden,  and  from  which  no  use  can  be  obtained  except  by  a  sale  and 
an  investment  of  the  proceeds,  to  deny  the  doctrine  of  equitable  con- 
version as  applicable  would  destroy  and  nullify  the  very  object  which 
the  testator  had  in  mind,  namely,  the  support,  care,  and  maintenance 
of  his  family.  This  doctrine  would  seem  to  be  imperative;  for,  if 
it  were  otherwise  and  the  unproductive  property  is  carried  at  the  ex- 
pense of  the  productive,  the  indirect  result  would  be  the  accumulation 
of  income  in  the  nonproducing  real  estate,  thus  violating  the  statute 
against  accumulations  except  during  the  minority  of  infants.  What 
cannot  be  done  directly  cannot  be  done  indirectly.  Matter  of  Rogers,. 
22  App.  Div.  428,  48  N.  Y.  Supp.  175. 

While  in  the  case  at  bar  the  character  of  the  testator's  real  property 
is  not  clearly  set  forth,  nevertheless  there  is  sufficient  in  the  testimony 
and  accounts  in  evidence  to  show  that  a  large  portion  of  it  was  unim- 
proved, the  use  and  benefit  of  which  could  only  be  obtained  by  a  sale 
and  an  investment  of  the  proceeds.  The  fact  that  a  sale  was  not  ac- 
complished for  many  years  after  the  testator's  death  does  not  militate 
against  the  argument,  for  it  would  have  been  the  duty  of  a  court  of 
equity  or  the  surrogate,  upon  application,  to  have  ordered  a  sale  and 
made  the  trust  property  thereby  of  some  use  to  the  life  beneficiary. 
The  fact  that  such  life  beneficiary  willingly  suffered  the  delay  can 
make  no  difference  in  the  application  of  the  rule  of  law. 

The  only  argument  which  addresses  itself  to  the  court  against  the 
doctrine  of  equitable  conversion  being  applied  to  the  provisions  of 
Mr.  Faile's  will  is  the  language  of  its  ninth  clause,  which  in  its  terms 
seems  to  conflict  with  the  preceding  paragraphs  providing  for  a  trust 


Digitized  by 


Google 


:Sur.   Ct.)  IN  BE  FAILS.  861 

for  the  benefit  of  his  wife  and  children.  It  would  seem  to  be  an  abso- 
lute devise  and  bequest  of  the  rest,  residue,  and  remainder  of  the  estate, 
in  cotradiction  of  the  devise  and  bequest  of  the  rest,  residue,  and  re- 
mainder of  the  estate  as  found  in  the  fourth  paragraph  of  the  will. 
We  must  read  the  whole  testamentary  instrument  together,  and  give 
all  parts  effect,  if  possible.  It  would  do  violence  to  our  common  sense 
to  say  that  a  purpose  contained  in  a  will,  carefully  drawn,  with  its 
scheme  developed  in  several  numbered  paragraphs,  each  consistent 
with  and  depending  upon  the  other,  was  intended  to  be  abrogated 
by  the  sweeping  devise  and  bequest  contained  in  the  ninth  clause. 

We  must  seek  for  a  reason  for  the  latter  clause,  and  see  whether 
it  may  not  be  read  as  a  completioa  of  the  scheme  developed  in  the 
preceding  paragraphs,  rather  than  a  substitution  for  and  in  contradic- 
tion of  it.  Under  the  seventh  and  eighth  clauses  of  the  will  certain 
contingencies  are  provided  for  by  the  testator,  but  not  all,  such 
as  the  death  of  a  son  after  the  death  of  the  widow  without  having 
reached  21  years  of  age.  That  the  ninth  clause  was  meant  to  provide 
for  just  such  contingencies,  we  get  an  inkling  from  the  language  at 
the  end  of  the  eighth  clause,  where  it  is  provided : 

'*In  case  any  of  my  daughters  shall  die  after  the  death  of  my  wife  leaving 
no  children  her  surviving,  then  I  do  order  and  direct  her  share  or  x>ortion  to 
fall  into  the  residue  of  my  estate  and  be  distributed  as  hereinafter  provided." 

That  is  to  say,  the  testator  did  not  intend  the  ninth  clause  to  be  .a 
substitute  for  the  previous  clauses,  but  to  be  effective  after  all  the 
prior  clauses  had  been  fulfilled;  and  its  mission  was  to  provide  for 
that  which  might,  by  reason  of  some  contingency,  be  outside  of  the 
preceding  testamentary  provisions.  It  is  clear  that  the  draftsman 
did  not  appreciate  the  force  and  effect  of  the  words  used,  for  we  find 
the  language  of  the  eighth  clause  is  out  of  harmony  with  itself,  in 
that  it  directs  that  the  daughter's  share  of  the  residue  shall  fall  into 
the  residue.  This  inconsistency  would  seem  to  be  a  guide  to  a  testa- 
tor's intention  that  the  residue  referred  to  in  the  ninth  clause  is  to  be 
considered  a  contingent  residue,  made  up  by  a  failure  of  the  previous 
paragraphs  to  operate  by  reason  of  the  happening  of  some  contingency 
unprovided  for. 

The  case  of  McKinlay  v.  Van  Dusen,  76  App.  Div.  200,  78  N.  Y. 
Supp.  377,  while  not  altogether  in  point,  in  some  respects  is  strikingly 
similar.  There  the  testator  by  the  fifteenth  clause  of  his  will  devised 
and  bequeathed  all  his  property  to  15  different  persons  to  be  equally 
divided  between  them,  so  that  each  should  have  the  use  of  one-fifteenth 
part  thereof  for  and  during  the  term  of  his  or  her  natural  life  only, 
and  on  the  death  of  either  his  or  her  share  was  given  to  his  or  her 
l^;al  heirs.  The  executors  were  then  directed  to  collect  and  pay 
over  the  income  to  the  beneficiaries  and  the  distributive  shares  of  the 
several  beneficiaries  were  devised  and  bequeathed  to  the  executors 
in  trust,  and  the  executors  were  given  full  power  to  sell  all  or  any 
portion  of  the  real  estate.  By  the  sixteenth  clause  all  the  rest,  residue, 
and  remainder  of  the  testator's  property  and  estate  of  every  name 
-and  nature  was  devised  and  bequeathed  to  the  persons  previously 
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named  as  beneficiaries,  to  be  equally  divided  between  them.  The 
court  held  that  the  sixteenth  clause  was  not  intended  to  abrogate  or 
as  a  substitute  for,  or  as  a  qualification  of,  the  fifteenth  clause,  and 
that,  if  it  was  not  wholly  superfluous,  its  apparent  office  was  to  cover 
anything  omitted  by  the  language  used  in  the  fifteenth  clause. 

A  decree  of  distribution  may  be  entered  distributing  the  property 
of  the  testator  as  if  same  were  personalty.  If  the  result  at  which  I 
have  arrived  is  correct,  then  it  follows  that  the  contestant  is  not  a 
necessary  party  to  the  proceeding,  and  she  may  have  a  finding  to  that 
effect,  and  have  costs  payable  out  of  the  estate.  No  part  of  the  fund 
can  be  impounded  to  meet  any  claim  made  by  her.  The  finding  that 
the  estate  is  personalty  is  wholly-  inconsistent  with  any  claim  that  she 
may  make  as  doweress.  If,  however,  it  is  desired  to  review  the  de- 
termination of  this  court,  a  stay  of  distribution  of  George  E.  Failc's 
share  may  be  had,  so  that  the  fund  will  not  be  beyond  reach  in  case 
the  Appellate  Court  arrives  at  a  different  result. 

Decreed  accordingly. 


(51  Misc.  Rep.  162.) 

In  re  FARMERS*  LOAN  &  TRUST  CO. 

(Surrogate's  CJourt,  Suffolk  CJoimty.    June,  1906.) 

1.  Wills— Construction— Nature  of  Estate. 

Testator  devised  certain  property  to  a  trustee,  the  income  to  be  paid 
to  a  person  named  for  life,  and  the  fund  then  to  another,  with  the  pro- 
vision that,  in  the  event  of  the  latter's  death  without  issue  after  the 
death  of  the  life  beneficiary,  the  fund  should  go  to  a  third  person.  Held, 
that  the  first  remainderman,  on  the  death  of  the  life  beneficiary,  took  a 
vested  remainder  in  fee,  subject  to  be  devested  by  his  death  without  Is- 
sue, when  the  fee  would  vest  in  the  third  person. 

2.  Trusts— Testamentary  Trust— Duties  of  Trustee. 

Where,  on  the  death  of  a  life  beneficiary  in  a  trust  fund,  the  first  re- 
mainderman takes  a  vested  remainder  in  fee,  subject  to  be  devested  by 
his  death  without  issue,  the  trustee  should  continue  to  hold  the  fund,  un- 
less the  first  remainderman  elects  to  take  it  on  giving  security. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  §  406.1 

In  the  matter  of  the  settlement  of  the  account  of  the  Fanners'  Loan 
&  Trust  Company,  trustee  under  the  will  of  Israel  Corse.  Decree 
rendered. 

Turner,  Rolston  &  Horan,  for  Farmers'  Loan  &  Trust  Company. 
Pinney,  Thayer  &  Van  Slyke,  for  Israel  Corse,  Jr. 
Philip  H.  Adee,  for  Katharine  Corse  IngersoU. 
Stimson  &  Williams,  for  Edwin  Thome. 

BELFORD,  S.  The  third  clause  of  the  will  of  Israel  Corse,  who 
died  in  the  month  of  July,  1885,  provides  as  follows : 

"I  do  give  and  bequeath  to  the  Farmers*  Loan  &  Trust  Company  of  New 
York  City,  in  trust  nevertheless,  ten  first  mortgage  bonds  of  one  thousand  dol- 
lars each,  and  which  are  a  lien  on  any  division  or  branch  road  of  the  Chicago. 
Milwaukee  &  St.  Paul  Railway  Company,  bearing  six  per  cent  interest,  for 
the  following  nahied  persons,  uses,  and  purposes,  viz. :    To  pay  said  interest 
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or  income  thereof  to  my  niece  Eliza  L.  Saunders  of  Flushing,  Long  Island, 
during  the  period  of  her  life,  and  at  her  demise  with  respect  to  the  principal 
of  this  fund  and  accrued  interest  thereon,  if  any,  I  do  give  and  bequeath  the 
same  to  my  namesake,  Israel  Corse,  Jr.,  the  son  of  the  late  Frederick  Corse, 
of  Flushing,  Long  Island.  In  event  of  the  death  of  said  Israel  Corse,  Jr., 
without  leaving  issue  after  the  demise  of  said  Eliza  L.  Saunders,  then  I  do 
give  and  bequeath  this  trust  fund  to  my  grandniece  Katharine  Corse  Saun- 
ders." 

Eliza  L.  Saunders,  the  life  beneficiary,  died  on  or  about  the  11th 
day  of  November,  1905,  and  the  Farmers'  Loan  &  Trust  Company,  the 
trustee  named  in  the  will,  now  prays  for  a  judicial  settlement  of  its 
account  and  for  a  construction  of  the  clause  of  the  will  above  recited. 
There  is  no  dispute  as  to  the  facts  in  the  case.  The  sole  issue  raised 
is  as  to  the  present  disposition  of  the  fund  held  by  the  trustee;  the 
counsel  for  Israel  Corse,  Jr.,  contending  that  the  words  "in  the  event 
of  the  death  of  said  Israel  Corse,  Jr.,"  refer  to  a  death  in  the  lifetime 
of  the  life  beneficiary  and  that  he,  having  survived  Eliza  L.  Saunders, 
is  now  entitled  to  receive  the  principal  of  the  trust,  with  accumulated 
interest  thereon,  free  from  any  claim  whatever  on  behalf  of  Katharine 
Corse  IngersoU ;  while  counsel  for  Katharine  Corse  IngersoU  contend 
that  the  estate  of  Israel  Corse,  Jr.,  with  respect  to  the  principal  of  the 
trust  is  a  conditional  or  defeasible  fee,  liable  to  be  divested  by  his  death 
hereafter  without  issue  surviving  him,  and  that  Katharine  Corse  Inger- 
soU now  has  a  contingent  interest,  or  estate  in  expectancy,  in  the  prin- 
cipal, which  will  ripen  into  an  absolute  estate  in  the  event  of  the  death 
of  Israel  Corse,  Jr.,  without  issue. 

Had  the  language  of  the  will  been  "in  the  event  of  the  death  of 
Israel  Corse,  Jr.,  without  leaving  issue,"  the  case  would  present  little 
or  no  difficulty;  for,  under  these  circumstances,  the  well-settled  rule 
of  construction  that  where  there  is  a  devise  or  bequest  to  one  person  in 
fee,  followed  by  a  gift  over  in  the  event  of  the  death  without  issue 
of  the  first  devisee  or  legatee,  the  death  referred  to  will  be  presumed 
to  be  a  death  in  the  lifetime  of  the  testator  would  apply.  But  this 
testator  goes  further.  He  adds  to  this  provision  the  very  significant 
words,  "after  the  demise  of  Eliza  L.  Saunders,"  so  that  the  entire  pro- 
vision is  made  to  read: 

"In  event  of  the  death  of  said  Israel  Corse,  Jr.,  without  leavlug  issue 
after  the  demise  of  Eliza  L.  Saunders,  then  I  do  give  and  bequeath  this  trust 
fond  to  my  grandniece  Katharine  Corse  IngersoU." 

It  is  quite  apparent  that  testator  intended  to  make  some  provision 
for  Katharine  Corse  IngersoU  upon  the  happening  of  the  death  of  Israel 
Corse,  Jr.,  without  issue.  And  the  plain  obvious  language  of  the  will 
fixes  the  time  at  which  this  contingency  may  arise  as  "after  the  demise 
of  Eliza  L.  Saunders."  No  statutory  rule  of  construction  should  be  in- 
voked when  the  language  of  the  will  itself  is  clear  and  unambiguous. 
It  is  far  safer,  in  the  construction  of  testamentary  instruments,  to  give 
to  words  their  plain,  obvious,  and  universally  accepted  meaning,  than 
to  embark  upon  a  sea  of  speculation  as  to  the  probable  sense  in  which 
the  testator  used  the  words.  I  am  unable  to  understand  how  by  any 
refinement  of  construction  "after"  the  demise  of  Eliza  L.  Saunders 


Digitized  by 


Google 


864  100  NBW  TOBK  SUPPLEMENT  (SuF.  Ct 

and  184  New  York  State  Reporter 

can  come  to  mean  "before"  her  demise.  And  yet  that  is  practically 
what  I  must  hold,  if  the  contention  that  Israel  Corse,  Jr.,  now  takes 
an  absolute  estate  in  this  fund  is  to  prevail.  The  cases  of  Avery  v. 
Everett,  110  N.  Y.  317,  18  N.  E.  148,  1  L.  R.  A.  264,  6  Am.  St  Rep. 
368,  and  Matter  of  Cramer,  170  N.  Y.  271,  63  N.  E.  279,  seem  to  me 
to  be  controlling  in  this  case.  In  the  latter  case  Judge  Bartlett,  after 
referring  to  the  well-established  rule  of  construction  that,  "where  there 
is  a  devise  to  one  person  in  fee  and  in  case  of  his  death  to  another, 
the  contingency  referred  to  is  the  death  of  the  first-named  devisee 
during  the  lifetime  of  the  testator,  and  that,  if  such  devisee  survives 
the  testator,  he  takes  an  absolute  fee,"  goes  on  to  say : 

"This  rale  is,  however,  sabject  to  several  important  exceptions,  one  of  whicb 
19  that  it  has  no  application  if  the  will  contains  language  from  which  a  con- 
trary intention  on  the  part  of  the  testator  can  be  ascertained." 

Nothing  could  be  clearer  than  the  language  in  the  case  at  bar.  It 
certainly  requires  no  strained  effort  of  construction  to  interpret  these 
words.  He  says  a  death  without  issue  "after  the  demise  of  Eliza  L. 
Saunders."  Why  not  construe  this  that  testator  meant  what  he  said? 
Why  construe  it  to  mean  something  which  he  did  not  say?  I  therefore 
decide  that  Israel  Corse,  Jr.,  took,  upon  the  testator's  death,  a  vested 
remainder  in  fee,  limited  upon  the  life  estate  of  Eliza  L.  Saunders 
in  the  fund,  subject,  however,  to  be  defeated  by  a  condition  subsequent, 
viz.,  the  death  of  Israel  Corse,  Jr.,  without  issue,  at  any  time  atfer 
the  death  of  Eliza  L.  Saunders,  in  which  event  the  substituted  remain- 
der given  in  that  contingency  to  Katharine  Corse  IngersoU  will  vest 
in  possession. 

The  decree  should  direct  that  the  Farmers'  Loan  &  Trust  Com- 
pany continue  to  hold  the  fund  and  pay  the  income  therefrom  to  Israel 
Corse,  Jr. ;  or,  if  Israel  Corse,  Jr.,  elects  to  take  the  fund,  he  should 
be  permitted  to  do  so  upon  giving  security  in  the  shape  of  a  bond, 
with  sureties  to  be  approved  by  the  surrogate,  conditioned  for  the 
payment  of  the  fund  to  Katharine  Corse  IngersoU  upon  his  death  with- 
out issue.  I  further  decide  that  such  interest  as  accrued  between  the 
last  payment  of  interest  to  Eliza  L.  Saunders  on  July  1,  1905,  and  the 
date  of  her  death  November  11,  1906,  is  properly  payable  to  Edwin 
Thome,  the  executor  of  her  wilL 

Decreed  accordingly. 
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WOOLWORTH  V.  WOOLWORTH. 
(Supreme  Ck)urt,  Appellate  Division,  First  Department     NoTember  5,  1006.) 

1.  DivoBOE  —  Action   fob    Sbpabation  ^  Jubisdiction  —  Hubbaiu)    Lbaving 

State. 

Where  a  husband,  having  failed  to  obtain  a  divorce,  went  to  another 
state  to  seek  the  aid  of  Its  courts  for  such  purpose,  an  action  for  sepa- 
ration, commenced  by  the  wife  about  a  month  thereafter,  was  properly 
brought  in  the  court  of  the  original  domicile. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Divorce,  U  218- 
220,  208,  211.] 

2.  Same— Obdeb  to  Pay  Alimony— Seb vice— Contempt. 

Proper  service  in  an  action  for  separation  properly  commenced  within 
the  state  was  had  on  the  husband  without  the  state.  An  order  provid- 
ing for  temporary  alimony  and  attorney's  fees  was  also  properly  served 
on  him  without  the  state,  and  on  his  attorney  of  record,  who  had  pre- 
sented a  defense  for  him.  Similar  personal  service  by  certified  copies 
was  also  made  on  him  without  the  state,  and  on  his  attorney,  of  an  or- 
der to  show  cause  why  he  should  not  be  punished  for  contempt  in  fail- 
ing to  pay  the  alimony  and  attorney's  fees  for  which  proper  demand  had 
been  made.  Held  sufficient  to  give  the  court  Jurisdiction  to  punish  for 
contempt  by  an  order  for  a  fine,  and  imprisonment  in  case  the  fine  was  not 
paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Divorce,  §{  591- 
593.] 

8.  Same— Punishment— Demand  fob  Payment. 

A  fine  for  failure  to  pay  a  weekly  sum  ordered  as  alimony  in  separa- 
tion proceedings,  and  an  attorney's  fee,  must  be  limited  to  the  attorney's 
fee  and  the  amount  of  alimony  due  under  the  order  when  demand  was 
made  therefor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17,  Cent  Dig.  Divorce,  {  758.] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  separation  by  Martha  G.  Woolworth  against  Herbert  G. 
Woolworth.  From  an  order  adjudging  defendant  guilty  of  contempt 
of  court  for  the  nonpayment  of  temporary  alimony  and  counsel  fee, 
defendant  appeals.    Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Arnold  L.  Davis,  for  appellant. 
Alexander  S.  Bacon,  for  respondent. 

CLARKE,  J.  The  plaintiff  and  the  defendant  intermarried  at  the 
city  of  Troy,  in  the  state  of  New  York,  on  the  27th  day  of  May, 
1897.  Both  of  the  parties  were  born  in  the  state  of  New  York  and 
resided  and  were  domiciled  in  the  city  of  New  York.  In  January, 
1903,  the  defendant  brought  an  action  in  the  Supreme  Court  in  the 
county  of  New  York  against  his  wife,  the  plaintiff  herein,  for  an 
absolute  divorce.  In  said  action  a  verdict  was  rendered  by  the  jury 
in  favor  of  the  wife  on  March  16,  1904,  and  judgment  was  entered 
thereon  on  April  7,  1904.  On  the  day  on  which  said  verdict  was 
rendered,  the  defendant  herein  left  the  city  of  New  York,  where 
he  had  theretofore  resided,  and  went  to  the  state  of  South  Dakota. 
This  action  for  a  separation  was  begun  by  the  plaintiff  herein  on 
100  N.Y.S.-55 


Digitized  by 


Google 


866  100  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  134  New  York  SUte  Reporter 

May  7,  1904,  by  the  issuance  of  a  summons  and  complaint,  and  an 
attempt  was  made  to  serve  the  defendant  in  the  state  of  New  York, 
but  he  could  not  be  found;  but  good  service  of  the  summons,  com- 
plaint, order  of  publication,  and  order  of  filing  required  by  law  was 
made  upon  the  defendant  at  Sioux  Falls,  S.  D.,  on  September  17, 
1904,  two  days  before  the  defendant  had  been  six  months  in  South 
Dakota.  On  or  about  September  21,  1904,  the  defendant  began  an 
action  against  his  wife  in  the  state  of  South  Dakota  for  an  absolute 
divorce  on  the  ground  of  desertion,  and  obtained  therein  a  judg- 
ment by  default,  and  set  up  the  said  South  Dakota  decree  as  a  de- 
fense in  this  action.  On  the  26th  day  of  January,  1905,  an  order 
was  made  at  Special  Term  in  the  county  of  New  York  in  the  ac- 
tion at  bar,  the  defendant  having  appeared  in  such  proceeding  by  an 
attorney  and  having  filed  affidavits  in  opposition,  which  order  direct- 
ed the  defendant  to  pay  to  the  attorney  for  the  plaintiff,  within  20 
days  after  a  service  of  a  copy  of  the  order,  a  counsel  fee  of  $150, 
and  to  the  plaintiff,  through  her  attorney,  the  sum  of  $10  per  week 
as  alimony  pending  this  litigation  from  the  17th  day  of  September, 
1904.  A  certified  copy  of  this  order  was  served  on  the  defendant 
at  Sioux  Falls,  S.  D.,  and  another  certified  copy  of  the  same  order 
was  served  on  him  at  Boston,  Mass.,  on  August  16,  1905,  and  another 
duly  certified  copy  of  the  same  order  was  served  on  the  defendant 
at  Boston,  Mass.,  on  the  21st  day  of  September,  1905. 

It  appears  by  the  affidavit  of  the  attorney  for  the  plaintiff,  through 
whom  the  said  order  of  January  26,  1905,  directed  the  defendant 
to  pay  the  sum  of  $10  per  week  as  alimony  to  the  plaintiff,  that  on 
the  21st  day  of  September,  1905,  at  the  city  of  Boston,  Mass.,  he 
demanded  from  the  defendant  payment  of  the  alimony  and  counsel 
fee  under  said  order,  and  defendant  declared  that  he  would  not 
pay  the  same  in  any  circumstances  whatever ;  that  the  defendant  fur- 
ther declared  to  him  at  said  time  that  his  headquarters  were  then 
in  Boston,  and  •that  it  was  not  his  purpose  to  return  to  New  York 
as  long  as  these  matters  were  pending,  and  that  he  had  no  property 
in  New  York,  and  that  it  would  do  plaintiff  no  good  to  get  a  judg- 
ment therein.  Thereafter  the  trial  of  the  separation  action  came  on, 
the  defendant  appearing  by  his  attorney,  and  resulted  in  a  decree  of 
the  Special  Term  of  tiiis  court  in  favor  of  the  plaintiff  against  the 
defendant.  From  said  decree  the  defendant  took  an  appeal  to  this 
court  by  the  same  attorney  who  represented  him  upon  th'e  trial, 
and  in  the  proceedings  leading  up  to  the  granting  of  the  order  for 
alimony  pendente  lite,  and  in  the  proceedings  thereafter  leading  "up 
to  the  order  here  appealed  from,  and  in  the  proceedings  in  this 
court,  which  appeal  is  still  pending.  After  the  entry  of  said  decree, 
and  on  the  25th)  day  of  May,  1906,  an  order  to  show  cause  was  grant- 
ed by  the  Special  Term,  returnable  on  the  31st  day  of  May,  1906, 
why  the  defendant  should  not  be  punished  for  his  contempt  in  re- 
fusing after  demand  to  pay  the  alimony  and  counsel  fee  required 
by  the  said  order  of  January  26,  1905,  and  in  said  order  it  was  pro- 
vided that  service  of  a  copy  of  said  order  on  the  defendant  without 
the  state  and  on  defendant's  attorney  should  be  sufficient     Said  or- 
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der  to  show  cause  was  served  on  thie  defendant  personally  at  Boston, 
Mass.,  on  the  26th  day  of  May,  1906,  and  upon  the  return  of  said 
order  the  defendant  submitted  in  opposition  thereto  the  affidavit  of 
his  attorney  and  his  own  affidavit,  in  which  he  states,  inter  alia : 

"That  he  has  read  the  motion  papers  on  a  motion  for  allowance  of  counsel 
fee  herein,  and  on  a  motion  brought  on  by  an  order  to  show  cause  to  punish 
the  defendant  for  contempt  herein,  heretofore  served  upon  the  defendant's  at- 
torney in  New  York  City." 

He  does  not,  in  said  papers,  deny  the  service  upon  him  either  in 
South  Dakota  or  in  Massachusetts  of  the  three  certified  copies  of 
the  order  providing  for  the  payment  of  alimony  pendente  lite,  nor 
does  he  anywhere  deny  the  averments  in  the  affidavit  of  the  plain- 
tiff's attorney  of  a  demand  made  upon  him  on  the  21st  day  of  Sepr 
tember,  1905,  for  the  payment  of  alimony  and  counsel  fee  under 
said  order,  nor  does  he  deny  that  to  said  demand  he  declared  that  he 
would  not  pay  the  same  in  any  circumstances  whatever.  Thereafter 
the  order  appealed  from  herein  was  made  on  the  30th  day  of  July, 
1906,  by  which  it  was  adjudged : 

"That  the  defendant  has  been  guilty  of  contempt  of  this  court  in  having  re- 
fused and  neglected  to  pay  to  the  plaintiff  $10  per  week  alimony  from  Septem- 
ber 17,  1904,  to  January  17i  190C,  awarded  by  the  order  filed  as  aforesaid  on 
January  26,  1905,  to  wit,  $700,  being  70  weeks,  at  $10  per  week,  and  having 
refused  and  further  neglected  to  pay  plaintiff's  attorney  $150  counsel  fee  as 
awarded  by  the  aforesaid  order.** 

And,  the  court  having  ascertained  and  determined  that  the  de- 
fendant had  "failed  to  pay  the  said  alimony  and  counsel  fee  as 
aforesaid,  and  sequestration  proceedings  would  prove  futile  and  that 
such  misconduct  so  complained  of  has  defeated,  impaired,  impeded, 
and  prejudiced  the  rights  and  remedies  of  the  plaintiff  in  this  ac- 
tion," it  was  ordered : 

"That  the  defendant  is  guilty  of  a  contempt  of  court,  and  for  the  contempt 
aforesaid  be,  and  he  is  hereby,  fined  in  the  sum  of  $Sn0,  which  said  sum  he 
is  hereby  ordered  and  directed  to  pay  to  the  plaintiff,  or  her  attorney  of 
record,  for  her  use  and  benefit,  within  ten  days  after  service  upon  said  defend- 
ant, or  his  attorney  of  record,  of  a  copy  of  this  order,  with  notice  of  entry 
thereon,** 

It  was  further  ordered  that,  in  default  of  said  payment,  plaintiff 
should  be  entitled,  upon  proof  thereof,  to  an  order  directing  the  de- 
fendant to  be  imprisoned  by  the  sheriff  until  the  said  sum  should  be 
paid.  From  so  much  of  said  order  as  adjudges  the  defendant  in 
contempt,  and  provides  punishment  therefor,  the  defendant  appeals. 

It  is  claimed  by  the  appellant  that,  in  order  to  give  the  court  jur- 
isdiction, it  was  essential  that  the  order  to  show  cause  should  be 
served  upon  the  defendant  personally  within  this  state.  The  point  is 
not  well  taken.  At  the  commencement  of  this  matrimonial  litiga- 
tion it  is  conceded  that  the  state  of  New  York  was  the  state  of  ma- 
trimonial domicile,  and  that  both  parties  actually  resided  and  were 
domiciled  within  the  county  of  New  York,  and  the  defendant  in  his 
action  against  his  wife  asserted  such  facts  and  invoked  the  jurisdic- 
tion of  the  courts  of  this  state.     Immediately  upon  the  rendition  of 
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an  adverse  verdict,  and  before  judgment  was  entered  thereon,  he 
left  the  state,  as  it  appears  from  the  papers  herein,  for  the  deliberate 
purpose  of  seeking  tiie  courts  of  another  jurisdiction  wherein  he 
might  succeed,  alAough  defeated  here.  He  did  not,  by  such  fictitious 
residence,  destroy  the  jurisdiction  of  the  courts  of  this  state  over  the 
matrimonial  status,  and  the  action  of  the  wife  was  therefore  properly 
begun  in  the  same  tribunal  whose  jurisdiction  the  husband  had  in- 
voked as  against  her.  The  courts  of  this  state  obtained  jurisdiction 
over  him  in  the  suit  for  separation  by  publication  and  service  with- 
out the  state  in  tiie  manner  provided  by  law.  The  personal  service 
of  the  certified  copies  of  the  order  providing  for  temporary  alimony 
and  the  order  to  show  cause  made  upon  him,  together  with  the  serv- 
ice upon  his  attorney  of  record,  who  was  still  invoking  on  his  be- 
half the  appellate  jurisdiction  of  this  court  in  the  action  in  which  he 
had  appeared  and  presented  a  defense,  conferred  upon  the  court  at 
Special  Term  jurisdiction  to  make  the  order  appealed  from.  He 
had  his  day  in  court,  there  was  no  judgment  by  default,  he  filed  his 
own  affidavit  in  opposition,  and  was  represented  by  counsel. 

None  of  the  cases  cited  presented  such  questions  of  fact  as  are  in 
the  matter  at  bar.  It  cannot  be  that  a  party  to  a  proceeding  will  be 
considered  to  be  in  court  for  the  purposes  of  an  appeal,  and  for  the  pur- 
pose of  reversing  and  vacating  the  orders  and  judgments  of  this 
court,  and  at  the  same  time  not  be  amenable  to  the  orders  of  the 
court  made  as  a  necessary  incident  to  the  very  judgments  and  de- 
crees which  he  is  seeking  to  review.  In  our  view  his  rights  have  been 
fully  protected.  He  has  been  duly  served  with  the  original  order, 
with  proper  demand,  with  the  order  to  show  cause,  and  has  had  his 
day  in  court.  We  think,  however,  that  tiie  order  should  be  modified. 
The  original  order  granting  alimony  pendente  lite  provided  that  $10 
per  week  should  be  paid  from  the  17th  day  of  September,  1904.  The 
demand  for  payment  thereunder  was  made  on  the  26th  day  of  Sep- 
tember, 1905,  a  period  of  63  weeks,  which  at  $10  per  week  would 
amount  to  $530,  and  the  counsel  fee  provided  for  in  said  original 
order  was  $150.  We  think  that  the  fine  adjudged  in  this  case  must 
be  limited  to  the  amount  due  at  the  time  that  the  demand  was  made, 
as  a  demand  is  a  necessary  prerequisite  in  such  contempt  proceedings. 

The  order,  therefore,  should  be  modified,  by  changing  the  date  in 
the  order  appealed  from  down  to  which  the  defendant  refused  and 
neglected  to  pay,  from  January  17,  1906,  to  September  26,  1906,  and 
the  amount  of  the  fine  imposed  from  $850  to  $680,  and,  as  so  modified, 
affirmed,  with  $10  costs  and  disbursements  to  the  respondent  upon 
this  appeal.  All  concur. 


WOOLWORTH  ▼.   WOOLWORTH. 
(Supreme  Court,  Appellate  Diyislon,  First  Department     November  5,  1906.) 

Appeal  from  Special  Term,  New  York  County. 

Action  for  separation  by  Martha  G.  Woolworth  against  Herbert  G. 
Woolworth.  From  a  decree  in  favor  of  plaintiff,  defendant  appeals. 
On  motion  to  dismiss  appeal.    Motion  denied,  with  conditions. 
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Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ, 
Arnold  L.  Divis,  for  appellant. 
Alexander  S.  Bacon,  for  respondent 

PER  CURIAM.  The  motion  to  dismiss  the  appeal  will  be  denied, 
upon  condition  that  the  appellant  shall  purge  himself  of  contempt  by 
paying  all  of  the  moneys  required  under  the  order  of  the  Special  Term 
made  and  entered  the  30th  day  of  July,  1906,  as  modified  by  this  court, 
and  $10  costs  of  this  motion,  and,  within  five  days  after  entry  and 
service  of  the  order  made  hereon,  obtain  the  signature  of  the  trial 
justice  ordering  the  case  to  be  settled  and  filed. 

Upon  failure  to  comply  with  these  conditions,  motion  to  dismiss 
granted,  with  $10  costs. 


BUCKLEY  V.  DOIG  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    November  6,  1006.) 

Pabtrebship-^Rbal  Estate— Equitable  Convbbsion. 

Plaintiff  and  defendants'  intestate  entered  into  a  partnership  agree- 
ment to  purchase  certain  lots,  improve  them  by  the  erection  of  build- 
ings, sell  them  as  favorable  opportunity  offered,  and  divide  the  profits, 
taking  the  profits  to  purchase  more  lots  for  improvement  and  sale;  and, 
in  the  event  of  a  disagreement  or  dissolution,  all  the  partnership  hold- 
ings should  be  converted  into  cash,  and  the  money  divided.  As  each  par- 
cel of  land  was  purchased,  a  separate  account  was  opened,  the  property 
being  charged  with  the  purchase  price,  cost  of  improvement,  interest  on 
mortgage,  and  expenses  of  maintenance,  and  credited  with  the  amount 
raised  by  the  mortgage,  if  any,  rents,  and  selling  price;  the  balance  rep- 
resenting profit  or  loss,  which  was  charged  or  credited  to  that  account. 
No  partner  was  ever  charged  with  the  purchase  price  of  any  land,  nor 
with  the  expense  of  improvement  or  maintenance,  nor  with  any  portion 
of  the  proceeds  of  land  sold,  and,  the  title  to  certain  parcels  having  been 
taken  in  the  name  of  both  partners  separately,  deeds  were  executed  con- 
veying the  property  to  plaintiff  and  Intestate,  as  tenants  in  common. 
Held  that,  on  the  dissolution  of  the  firm  by  the  death  of  intestate,  the 
remaining  parcels  of  real  estate  should  be  treated  as  personalty  as  be- 
tween intestate's  widow  and  personal  representatives  and  his  heirs  at 
law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  38,  Cent  Dig.  Partnership,  H 
108,  522.  523.] 

Ingrahani,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Richard  W.  Buckley  against  Calvin  G.  Doig  and  another, 
as  administrators  of  the  estate  of  Robert  McCafferty,  deceased.  From 
a  judgment  on  a  referee's  report  in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed,  on  opinion  of  Parker,  Referee,  whidi  is  as  follows: 

Beginning  with  1877,  the  plaintiff.  Buckley,  and  the  defendant's  intestate, 
McCafferty,  began  the  purchase  of  lots  in  the  city  of  New  York,  the  erection  of 
buildings  thereon,  their  sale,  the  repurchase  of  other  lands  with  a  portion  of 
the  profits,  and  a  division  of  the  rest  of  the  profits  between  them,  which 
course  of  business  was  continued  until  the  death  of  McCafferty  in  1905.  Dur- 
ing that  time  the  firm,  which  was  designated  by  the  members  as  McCafferty  & 
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Bnckley,  nsed  !n  the  purchase  of  lots  $1,686,189,  and  in  the  Improyement  there- 
of the  sum  of  $2,232,903;  In  all,  $3,918,092.  At  the  time  of  Mr.  McCafferty's 
decease  all  of  these  lands  had  been  disposed  of  except  21  parcels,  haying  a 
▼alue  of  $241,844.44.  The  defendant  left,  him  surviving,  no  descendants,  but 
did  leave,  him  surviving,  a  widow,  brothers,  sisters,  nephews,  and  nieces  as 
his  heirs  at  law  and  next  of  kin.  He  was  seised  of  other  real  estate  at  the 
time  of  his  death  of  the  net  value  of  $249,850,  and  had  personal  property  of 
the  value  of  $30,684.84,  and  personal  debts  approximating  $53,859.61.  In  his 
individual  estate,  therefore,  his  widow  has  but  a  dower  interest  in  so  much 
of  the  real  estate  as  shall  remain  after  the  payment  of  his  debts,  which  exceed 
the  amount  of  his  personal  estate,  and  the  controversy  in  this  litigation  is  be- 
tween the  widow  and  the  personal  representatives  of  the  deceased  and  the  heirs 
at  law.  The  share  or  interest  which  McCafferty  had  in  the  firm  property  at 
the  time  of  his  death,  the  former  claim,  not  only  for  the  purposes  of  the 
partnership,  but  also  for  all  and  every  purpose,  must  be  deemed  to  be  personal 
property ;  while  the  latter  insist  that,  although  in  equity  so  much  of  the  prop- 
erty as  may  be  required  to  pay  the  partnership  debts  will  be  treated  as  per- 
sonalty, the  residue  of  the  property  will  pass  under  the  statute  of  descents. 
The  firm  had  personalty  amounting  to  $30,684.84  and  some  debts.  It  is  con- 
ceded on  all  sides  that.  If  the  personalty  should  prove  insuflicient  to  pay  the 
debts,  which  at  the  time  of  McCaflPerty's  death  exceeded  $33,000,  the  real 
estate  must  be  treated  In  equity  as  converted  into  personalty  for  the  purpose 
of  satisfying  the  firm  obligations  and  adjusting  the  accounts  between  the  part- 
ners. As  to  the  remainder,  the  inquiry  is  whether,  under  the  evidence  intro- 
duced at  the  trial,  it  Is  to  be  treated  as  real  estate  for  all  purposes,  or  as  per- 
sonalty for  all  purposes.  Under  the  English  rule  there  would  be  no  opix>r- 
tunity  for  debate  whatever,  as  under  it  partnership  lands  become  Ipso  facto,  in 
the  view  of  a  court  of  equity,  converted  into  personalty  for  all  purposes,  as 
well  as  for  the  purpose  of  the  adjustment  of  partnership  debts  and  the  claims 
of  the  partners  inter  se,  as  for  the  purpose  of  determining  the  succession  as 
between  the  personal  representatives  of  a  deceased  partner  and  heirs  at  law. 
But  the  American  rule,  or,  at  least,  it  may  be  said  the  rule  adopted  by  a  great 
majority  of  the  states,  is  very  different  In  effect  it  is  that  partnership  real 
estate,  unless  otherwise  expressly  or  Impliedly  agreed,  retains  its  character  as 
realty  between  the  partners  themselves  and  also  between  the  surviving  partner 
and  the  personal  representatives  of  the  deceased  partner,  except  to  the  extent 
that  It  may  be  required  to  pay  partnership  obligations,  or  to  pay  any  balance 
found  due  from  one  partner  to  another.  To  the  extent  that  partnership  real 
estate  is  required  for  these  purposes,  the  share  of  each  is  embraced  in  a  trust 
implied  by  law,  which  equity  in  enforcing  treats  as  converted  into  personalty. 
The  reason  for  the  difference  in  the  rule  of  the  two  countries  is  pointed  out  in 
a  most  interesting  way  by  Chief  Judge  Andrews  in  Darrow  v.  Calkins,  154 
N.  Y.  503,  49  N.  E.  61,  48  L.  R.  A.  299,  61  Am.  St  Rep.  637,  who  in  that 
case  found  in  a  deed  and  surrounding  circumstances  evidence  of  an  intention 
to  have  an  "out  and  out"  conversion  of  the  partnership  realty  into  personalty 
for  all  purposes.  In  the  course  of  the  opinion,  the  exception  to  the  general 
rule  was  referred  to  as  follows :  "But  the  general  principles  to  which  we  have 
adverted  are  these  applied  by  courts  of  equity  in  determining  the  character 
and  incidents  of  partnership  real  estate,  in  the  absence  of  any  agreement  ex- 
press or  implied,  between  the  partners  on  the  subject  It  is,  however,  gener- 
ally conceded  that  the  question  whether  partnership  real  estate  shall  be  deemed 
absolutly  converted  into  personalty  for  all  purposes,  or  only  converted  pro 
tanto  for  the  purpose  of  partnership  equities,  may  be  controlled  by  the  ex- 
press or  implied  agreement  of  the  parties  themselves ;  and  that  where  by  such 
agreement  It  appears  that  it  was  the  intention  of  the  partners  that  the  lands 
should  be  treated  and  administered  as  personalty  for  all  purposes,  effect  will  be 
given  thereto."  This  is  the  latest  utterance  of  the  Court  of  Appeals  on  this 
subject,  and  upon  it  was  rested  the  decision  of  the  court  It  therefore  states 
the  rule  as  it  Is  in  this  State.  In  that  case  the  partners  did  not  agree  in  terms 
that  the  deed  should  operate  to  convert  the  partnership  lands  into  a  personalty 
"out  and  out"  for  all  purposes,  but  the  court  found  from  the  language  em- 
ployed In  the  deed,  as  construed  in  the  light  of  circumstances  surrounding  the 
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transaction,  an  Intention  on  the  part  of  the  partners  to  substitute  In  the  place 
of  Darrow's  prior  interest  in  the  lands  an  Interest  in  him  and  his  representa- 
tives in  any  surplus  which  would  remain. after  the  sale  by  his  partner  and  the 
adjustment  of  the  partnership  affairs. 

The  question,  therefore,  in  this  case  is  whether,  under  the  terms  of  the  part- 
nership as  construed,  not  only  In  the  light  of  the  circumstances  surrounding 
it,  but  also  aided  by  the  construction  placed  upon  it  by  the  partners  themselves. 
It  is  clear  that  the  parties  intended  that  their  dealings  in  real  estate  should 
be  treated  as  personalty  for  all  purposes.  If  that  intention  be  found,  then  it 
must  follow  that  McCafferty's  interest  l^  the  real  estate,  as  well  as  that  of 
Buckley,  must  be  treated  as  personalty  for  all  purposes;  for  distribution  as 
well  as  for  adjustment  of  the  partnership  equities.  Since  the  decision  In  the 
Darrow  Case,  supra,  the  Appellate  Division  of  this  Department  has  had  before 
It  a  case  in  which  it  has  held  certain  valuable  partnership  real  estate  to  have 
been  by  the  intention  of  the  parties  converted  into  personalty  for  all  purposes, 
and  hence  decreed  its  distribution  to  the  next  of  kin.  Barney  v.  Pike,  94  App. 
Div.  199,  87  N.  Y.  Supp.  1038.  The  facts  of  that  case  are  so  nearly  on  all 
fours  with  the  facts  of  this  one  that  it  should,  in  my  judgment,  be  treated  as 
a  controlling  authority.  But  were  I  not  commanded  by  that  authority  tohoia 
that  the  parties  intended  that  these  lands  should  be  treated  as  personalty  for 
all  purposes,  the  facts  of  this  case  would  seem  to  me  to  require  the  inference 
that  it  was  the  intention  of  the  parties  that  the  lands  which  ^bey  were  to  hold 
should  be  treated  as  personalty.  Now.  it  is  true  tiiat  Buckley  and  McCafferty 
did  not  say,  in  so  many  words,  that  the  lands  which  they  sb^^^^d  buy  and  Im- 
prove and  sell,  and  then  divide  such  of  the  profits  as  they  did  not  s^  At  to 
Sse  in  the  purchase  of  more  lots  for  improvement  and  sa^^v  ^^^^^^  „^f^* /" 
toes  treated  as  personalty ;  but  that  they  so  ^"tended  seems  to  me  a^^^ 
conclusion  from  the  agreement  which  they  ^ade  and  their  after  cand^^^^^^^  Th^ 
aCTeement  was  not  in  writing,  but  was  oral.  It  was  made  in  the  latter  part 
ofo^S  Tr  the  be^nning  of  November,  1877.  One  of  the  parties  to  t  Mr^ 
BuST  wa^wi  arSitec^  sW         in  the  preparation  of  plans  for  building^ 

nprshin  and  its  boundaries  took  place  in  the  immediate  vicinity  of  the  four 
?  *    -IL^^  ^  Fif^  Fif^  street   which  constituted  their  first  purcliase.    In 

"»°u^et  r."?rt^rKve  the  .conversation  ^etween  the^X^d^d^! 

we  were  to  divide  the  profits  at  the  end  of  the  job,  and  if  we  felt  like  it  the 
monev  to  reinvest  it  in  more  land,  which  we  did,  and  have  been  doing  for  the 
Ss^^irty  years  I  said  to  Mr.  McCafferty,  or  Robert  (he  was  my  brother-ln- 
liwO  'N^o^,  what  if  any  disagreement  occurs  between  us?  We  ought  to  have 
flSme  distkicrunderstanding  what  to  do.'  'Well.'  he  says,  ;we  will  sell  every. 
S,  and  divide  the  monly  between  us.'"  And  it  ^as  further  agreed  that 
upon  the  dissolution  of  the  partnership  the  partoers  should  sell  all  their  h^ 
!£gs,  and  divide  the  proceeds  of  the  property  between  th«n  In  Pf <>P^rtion  to 
th^r  respective  inter^ts  as  partners,  which  was  half  and  half.  Briefly,  thai. 
the  agreement  between  them  was  for  the  purchase  of  lots,  improving  them  by 
the  erection  of  buildings,  their  suhflp^uent  sale  as  favorable  opportunity  of- 
fered, the  division  of  the  profits,  taking  such  of  the  profits  as  they  thought  best 
to  purchase  more  lots  for  Improvement  and  sale,  and,  in  the  event  of  a  dis- 
agreement between  the  partners  or  dissolution  of  the  partnership,  sell  all  the 
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partnerahip  holdings,  convert  the  proceeds  into  cash,  and  divide  th^  money. 
Thus,  it  appears  that  their  purpose  was  to  deal  with  the  lands  as  the  manu- 
facturer does  with  raw  materials— put  them  into  condition  for  use  and  sell 
them.  They  purchased  a  lot,  not  to  hold  it  as  an  investment,  but  to  improve 
it,  and  sell  it  for  a  reasonable  profit  as  speedily  as  possible,  and  with  the  pro- 
ceeds buy  more  lots  and  erect  more  buildings.  This  process  resulted  in  the 
acquisition  of  property  and  its  Improvement  during  the  existence  of  the 
partnership  to  an  extent  equaling  nearly  $4,000,000,  and  yet  at  the  time  of  the 
dissolution  of  the  partnership  by  the  death  of  McCafferty  the  partnership  prop- 
erty remaining  unsold  was  of  the  value  of  less  than  $242,000.  Thus  the  agree- 
ment that  their  profits  should  be  divided  went  on  for  many  years,  until  the 
dissolution  of  the  partnership  by  the  death  of  one  of  them  left  nothing  to  do 
under  their  agreement  except  to  sell  the  comparatively  small  amount  of  prop- 
erty remaining,  and  divide  the  money  after  adjusting  the  partnership  equities. 

Now,  it  is  suggested  by  the  learned  counsel  for  the  heirs  at  law  that  this 
partnership  agreement  had  to  do  with  the  purchase  of  the  first  four  lots  only, 
and  that  the  subsequent  transactions,  aggregating  several  million  dollars,  were 
not  under  that  agreement  The  facts  do  not  seem  to  me  to  Justify  that  plea. 
The  evidence  of  the  plaintiff,  Buckley,  considered  as  a  whole,  requires  the  con- 
clusion that  the  conversation  was  intended  by  the  parties  to  cover,  not  only  the 
purchase  of  those  lots,  but  any  further  dealings  in  real  estate  that  they  might 
engage  in.  The  answers  of  the  witness  on  direct  and  cross-examination  show 
that  at  times  he  was  either  confused  in  his  answers,  or  did  not  clearly  com- 
prehend the  question  put  to  him ;  but  the  witness  was  undoubtedly  a  conscioi- 
tious  man,  and  the  necessary  inference  from  his  whole  testimony  is  that  both 
parties  intended  that  the  oral  agreement  which  they  were  making  should  cover 
all  their  firm  transactions  In  real  estate,  whether  it  should  happen  to  cover 
only  the  four  lots  or  embrace  many  more,  and  his  testimony  in  that  respect 
is  supported  by  several  circumstances.  The  plaintiff's  testimony,  being  unccMi- 
tradicted  as  to  the  details  of  the  oral  agreement  creating  the  partnership,  must 
be  accepted  as  conclusive.  Hull  v.  Littauer,  162  N.  Y.  569,  57  N.  E.  102 ;  Second 
Nat  Bank  of  Morgantown  v.  Weston,  172  N.  Y.  250,  64  N.  E.  949. 

But  the  plaintiff's  testimony  has  very  substantial  support  in  the  conduct  of 
the  parties  during  all  the  28  years  which  follow  the  making  of  the  oral  agree- 
ment, and  closed  with  the  death  of  McCafferty.  The  parties  adopted  the  firm 
name  of  McCafferty  &  Buckley,  and  at  once  a  set  of  books  was  opened  under 
Mr.  McCafferty's  instructions,  containing  a  profit  and  loss  account,  which  con- 
tinued uninterruptedly  from  that  day  until  now.  Correspondence  was  at  once 
opened  with  other  parties  by  the  firm  under  the  name  of  McCafferty  &  Buckley, 
and  has  so  continued  from  that  day  until  the  death  of  McCafferty.  About  four 
months  after  the  first  transaction  was  concluded,  which  resulted  In  a  profit  of 
over  $30,000  to  the  firm,  j^^lthout  the  contribution  of  a  dollar  of  personal 
capital  by  either,  the  purchase  of  the  lots  constituting  a  second  transaction  took 
place,  which  in  turn  was  followed  by  another  purchase,  and  still  others,  until 
the  aggregate  purchase  price  of  the  lots  and  the  cost  of  the  buildings  erected 
thereon  was  about  $4,000,000.  Again,  the  manner  in  which  they  kept  their 
books  supports  Mr.  Buckley's  testimony.  When  a  parcel  of  land  was  pur- 
chased, a  separate  account  of  that  land  was  opened  in  a  book  by  Itself,  and  in 
that  account  was  entered  on  one  side  the  purchase  price,'  the  cost  of  improve- 
ment, interest  on  mortgage,  and  expenses  of  maintenance,  while  on  the  other 
side  was  entered  the  amount  raised  by  the  mortgage,  if  any,  rents  collected,  and 
selling  price ;  balance  represented  by  profit  or  loss.  Neither  partner  was  ever 
charged  with  the  purchase  price  of  any  lands,  nor  with  the  expense  of  improve- 
ment or  maintenance,  or  with  any  portion  of  the  proceeds  of  land  sold.  Their 
respective  personal  accounts  contained  simply  credits  for  cash  contributed  and 
charges  for  cash  drawn  from  the  firm  account,  or  personal  bills  paid  by  the 
firm  for  their  use.  The  respective  interests  of  the  partners  In  the  several  par- 
cels of  land  were  never  fixed  and  never  appeared  on  the  books  in  any  account 
whatever.  Even  the  profits  upon  sales  were  not  credited  to  them  as  individuals, 
but  went  Into  the  profit  and  loss  account,  so  that  losses  on  one  transaction 
were  offset  proportionately  by  profits  on  another.  So,  too,  in  the  annual  trial 
balance  submitted  to  each  of  the  partners,  the  real  and  personal  properties 
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were  set  forth  together,  as  if  they  were  so  many  items  of  cash ;  none  of  them 
being  credited,  in  whole  or  in  part,  to  the  respective  partners. 

In  this  ccmnection  it  should  be  observed  that  in  Barney  v.  Pike,  supra,  the 
court  said:  "The  investment  for  improvement,  it  will  be  noticed,  was  vastly 
greater  than  the  Investment  in  the  land  itself,  and  there  is  force  in  the  sug- 
gestion that  an  intention  to  convert  might  be  implied  even  in  the  absence  of 
an  express  agreement  to  that  effect.  It  is  unnecessary,  however,  for  us  to  have 
the  decision  of  the  case  turn  upon  an  intention  to  be  implied  from  the  fact 
of  the  larger  investment  made  in  the  improvements,  because  we  think  the  facts 
establish  the  existence  of  an  express  agreement  between  the  parties  that  the 
lands  should  be  held  and  treated  for  all  purposes  as  personal  property."  The 
value  of  the  inference  of  intention  is  not  different  in  this  case  from  that  of 
Barney  v.  Pike,  for  in  that  case  the  purchase  price  of  the  lands  was  $262,576.- 
25,  and  for  Improvements  |444,048.42,  while  in  this  case  the  purchase  price  of  the 
lots  was  $1,686,189,  and  the  amount  expended  for  improvements  was  $2,232,903 ; 
that  is,  McOafferty  &  Buckley  invested  $2,232,903  in  the  purchase  of  lumber, 
stone,  iron,  plaster,  brick,  and  pther  materials,  all  of  which  were  used  in  the 
erection  of  houses  upon  the  lots  purchased,  and  thus  became  so  attached  to 
the  land  itself  as  to  be  of  small  value  when  separated — a  situation  which 
would  seem  to  be  covered  by  the  language  of  the  court  in  Darrow  v.  Calkins, 
supra,  in  which  the  court  said,  at  page  516  of  154  N.  Y.,  at  page  64  of  49  N.  E. : 
"The  investment  of  partnership  funds  in  lands  and  chattels  for  the  purpose  of 
a  partnership  business,  *  *  *  so  commingled  that  they  cannot  be  separated 
without  impairing  the  value  of  each,  has  been  deemed  to  Justify  the  Inference 
that  under  such  circumstances  the  lands  as  well  as  the  chattels  were  intended 
by  the  partners  to  constitute  a  part  of  the  partnership  stock,  and  that  both 
together  should  take  the  character  of  personalty  for  all  purposes." 

While  in  my  Judgment  the  inference  to  be  deduced  from  the  fact  of  the 
expenditure  of  so  much  larger  a  sum  in  improvements  than  is  paid  for  the 
land  is  not  of  sufficient  force,  standing  alone,  to  authorize  a  determination  that 
it  was  the  intention  of  the  parties  that  the  land  should  be  treated  as  personalty, 
nevertheless,  it  is  a  circumstance  to  he  considered,  in  connection  with  other 
facts  tending  to  support  the  view,  that  such  an  intention  is  to  be  found  in  the 
oral  agreement  of  the  partners.  On  the  othei<  hand,  there  is  a  circumstance 
which  it  is  strongly  urged  tends  to  show  that  on  November  12,  1902,  McCafferty 
regarded  their  respective  interests  as  real  estate,  not  personalty.  On  that  date 
parcels  Nos.  1,  3,  7,  8,  9,  and  20,  as  described  in  the  complaint,  stood  in  the 
names  of  Robert  McCafferty  and  Richard  W.  Buckley  as  grantees,  while  parcels 
Nos.  4,  5,  and  6  stood  in  the  name  of  Richard  W.  Buckley  as  grantee,  and  the 
property  described  in  the  complaint  as  parcels  Nos.  2,  10,  11,  12,  13,  14,  15,  16, 
17,  18,  19,  and  21  stood  in  the  name  of  Robert  McCafferty  as  grantee.  Some 
time  prior  to  that  date,  McCafferty  requested  the  bookkeeper  to  prepare  deeds 
from  Buckley  and  his  wife  to  himself  for  an  undivided  half  interest  in  the 
parcels  the  title  to  which  was  on  the  record  in  Buckley's  name,  and  also  deeds 
from  McCafferty  and  wife  to  Buckley  for  undivided  half  interest  In  each  of 
the  parcels  the  title  to  which  stood  In  McCafferty's  name,  and  on  the  12th 
day  of  November  all  of  those  deeds  were  executed.  After  that  date  the  title 
to  all  the  real  property  which  had  been  purchased  and  improved  by  the  firm 
stood  on  the  record  in  the  names  of  Buckley  and  McCafferty  as  tenants  In 
common,  with  the  exception  of  parcels  15  and  16,  of  which  McCafferty  and  his 
wife  conveyed  to  the  plaintiff  an  undivided  Interest  on  May  23,  1903.  It 
does  not  appear  that  McCafferty  consulted  any  lawyer  upon  the  subject,  but  the 
bookkeeper  does  testify  that  McCafferty  said  that  his  object  was  to  divide  the 
property,  and  give  to  each  party  a  half  Interest  In  each  parcel;  and  further 
that  he  said :  "I  am  In  very  poor  health,  indeed,  and  cannot  tell  what  will  hap- 
pen, and  would  like  to  have  these  titles  straightened,  so  that  each  will  have  a 
half  interest  on  the  records."  Now  it  seems  that  in  the  course  6f  the  firm 
dealings  title  was  occasionally  taken  by  Buckley  and  on  other  occasions  by 
McCafferty,  but  they  were  at  all  times  treated  as  purchases  by  the  firm.  The 
account  as  to  each  purchase  was  opened  In  a  separate  book,  and  the  profit  or 
loss  after  sale  was  carried  to  the  profit  and  loss  account  of  the  firm.  It  may 
well  be  that  Mr.  McCafferty  thought  that  the  execution  of  these  deeds  would 
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prevent  possible  controversy  after  his  death,  inasmuch  as  th^  would  show  that 
on  the  record  each  had  a  one-half  interest  in  all  the  properties,  for  that  was 
practically  the  situation.  The  record  does  not  show  exactly  the  state  of  the 
accounts  at  that  date,  but  it  is  clear  from  the  evidence  that  the  partners  had 
drawn  from  the  profit  and  loss  account  in  substantially  equal  amounts.  At 
the  time  of  tlie  death  of  McOafferty,  he  had  drawn  about  $11,000  more  than  his 
partner,  Buckley.  His  purpose  could  not  have  been  to  have  brought  about  a 
settlement  of  their  affairs  and  the  division  of  the  property,  because  no  such 
suggestion  was  made  by  either  to  the  other.  There  was  no  attempt  to  divide 
the  mortgages  held  by  the  firm,  nor  were  similar  deeds  made  of  all  the  firm 
realty  on  November  12th,  for,  as  we  have  seen,  Mr.  McCafferty  still  retained 
title  in  a  large  tract  of  land,  known  as  parcels  Nos.  15  and  16,  until  May  23. 
1903 ;  and  on  still  another  occasion  after  November  12,  1902,  Mr.  McCafferty 
conveyed  his  title  to  the  Eighty-Second  street  house  to  his  partner,  Buckley. 
for  the  purx)ose  of  enabling  him  to  effect  a  sale,  which  was  one  of  the  objects 
of  the  partnership.  Not  only  was  no  adjustment  of  tbe  interest  of  the  re- 
spective partners  made  or  attempted,  but  none  would  have  been  made  con- 
veniently at  that  time,  for  the  reason  that  building  operations  were  still  in 
progress  and  uncompleted,  and  the  firm  debts  exceeded  the  personal  property, 
for  which  excess  the  lands  were  still  chargeable  in  any  event.  No  attempt  was 
made  to  adjust  the  profit  and  loss  account,  and  thereafter  the  business  of  the 
firm  continued  as  before ;  the  firm  holdings  being  carried  on  the  firm  books,  tbe 
rents  being  collected  by  the  firm,  and  expenses  of  administration  paid.  Indeed. 
no  change  whatever  in  the  conduct  of  the  partnership  affairs  occurred,  each 
of  the  partners  continuing  to  transact  the  business  of  the  firm  as  before. 

All  of  the  facts,  considered  together,  incline  me  to  the  view  that  McCafferty 
had  no  other  purpose  In  bringing  about  these  conveyances  than  to  cause  !t 
to  appear  upon  the  records  that  each  party  had  an  undivided  half  interest  in 
the  properties  to  prevent  future  controversy.  If  he  had  any  other  purpose,  the 
plaintiff,  Buckley,  did  not  know  of  it.  They  entered  into  no  agreement  between 
themselves  which  operated  to  modify  in  any  degree  whatever  the  original  part- 
nership agreement,  and  that  oral  partnership  agreement  provided,  as  we  have 
already  seen,  that  all  lands  should  be  sold,  and  the  moneys  divided  between 
the  partners.  Nor  did  they  make  any  attempt  to  settle  up  the  firm  businesB  or 
adjust  their  accounts,  and  it  necessarily  follows  that  the  original  agreement 
stood  unaffected.  The  conveyances,  therefore,  of  November  12tii  did  not  affect 
in  any  wise  the  original  agreement  of  the  parties,  and  as  a  circumstance  it  has 
no  value,  except  in  so  far  as  it  bears  upon  the  question  whether  it  was  the 
original  intention  of  the  parties  that  the  lands  should  be  treated  as  personalty 
for  all  purposes,  never  to  be  held  as  a  permanent  investment,  but  to  be  dis- 
posed of  as  soon  as  a  reasonable  profit  could  be  obtained,  and  the  proceeds  in 
the  lands  divided  between  the  partners.  And  it  has  not  in  my  Judgment  suflS- 
clent  probative  force  to  overcome  the  evidence  to  be  found  in  the  agreement 
of  the  parties,  and  the  practical  construction  of  that  agreement,  placed  upon 
it  by  a  long  course  of  dealing,  together  with  the  other  circumstances  to  which  I 
have  referred,  all  of  which,  taken  together,  satisfy  me  that  it  was  the  inten- 
tion of  the  parties  to  the  agreement  that  the  lots  to  be  purchased  and  improTed 
by  them  should  be  treated  as  personalty  for  all  purposes. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN,  and 
CLARKE,  JJ. 

Albert  B.  Boardman,  for  appellants. 

Henry  A.  Forster,  for  respondent  Buckley. 

Amasa  R.  Angell,  for  respondents  Doig  and  others. 

PER  CURIAM.    Affirmed  on  opinion  of  referee. 

INGRAHAM,  J.  (dissenting).  I  am  unable  to  concur  in  the  af- 
firmance of  this  judgment.  The  action  was  brought  for  a  final  settle- 
ment of  the  accounts  of  the  firm  of  McCafferty  &  Buckley,  composed  of 
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the  plaintiff  and  Robert  McCaflFerty,  who  died  on  the  11th  of  February, 
1905.  The  question  on  this  appeal  is  between  the  heirs  at  law  ^nd  the 
administrators  of  the  estate  of  Robert  McCafferty,  as  to  whether  certain 
real  property  which  was  vested  in  Robert  McCafferty  is  to  be  treated  as 
personalty,  and  goes  to  his  personal  representatives,  or  as  real  estate, 
descending  to  his  heirs  at  law.  The  referee  found  that  the  plaintiff 
and  McCafferty  formed  a  copartnership  in  the  month  of  November, 
1887,  for  the  purpose  of  buying  real  property  and  the  improvement  and 
sale  thereof,  and  such  was  the  business  carried  on  by  said  firm  from 
the  time  of  inception  to  the  date  of  Robert  McCafferty's  death ;  that 
this  agreement  was  verbal,  and  was  never  modified  after  it  was  original- 
fy  made  in  the  year  1887 ;  that  by  the  terms  of  the  agreement  between 
the  partners  the  firm  was  to  purchase  real  property  for  their  joint  and 
equal  benefit;  that  the  lands  so  purchased  should  be  improved  and  sold, 
and  the  proceeds  should  be  employed  in  the  further  purchase  of  lands 
in  like  manner,  which  should  be  sold,  and  that  the  partners  should  be 
entitled  to  receive  one-half  of  the  profits  arising  from  the  transactions ; 
that  it  was  further  agreed  that,  upon  the  dissolution  of  the  firm,  or  in 
case  of  any  disagreement  between  the  partners,  all  real  property  then 
remaining  on  hand  should  be  sold,  and  the  proceeds  thereof  divided 
among  the  partners;  that  pursuant  to  said  agreement,  the  said  firm 
from  the  time  of  its  formation  to  the  date  of  McCafferty's  death 
bought,  improved,  and  sold  large  quantities  of  real  property  in  the  city 
of  New  York  and  elsewhere,  and  the  profits  arising  from  such  sales 
were  either  reinvested  in  lands  or  personal  property,  or  divided 
between  the  several  partners ;  "that  the  title  to  the  lands  purchased  by 
Ihfe  firm  was  taken,  as  a  matter  of  convenience,  sometimes  in  the  name 
of  the  firm,  and  sometimes  in  the  name  of  one  or  other  of  the  partners." 
In  relation  to  this  finding,  an  examination  of  the  record  shows  that 
some  of  the  conveyances  of  the  real  property  were  to  Robert  Mc- 
Cafferty and  Richard  W.  Buckley,  but,  so  far  as  appears,  the  name 
of  the  firm  was  not  expressly  used ;  the  conveyances  being  to  the  two 
individuals,  who  thereby  became  tenants  in  common  of  the  property 
so  conveyed.  Other  conveyances  were  taken  either  to  the  plaintiff  or  to 
McCafferty  individually. 

The  referee  found  as  a  conclusion  of  law  that  the  plaintiff,  as  surviv- 
ing partner  of  the  firm  of  McCafferty  &  Buckley,  upon  the  death  of 
Robert  McCafferty  held  title  to  all  the  partnership  lands  in  the  first 
instance  as  trustee  for  the  creditors  of  said  firm,  and,  after  the  satis- 
faction of  debts,  as  trustee  for  those  entitled  to  participate  in  the 
estate  of  Robert  McCafferty,  deceased ;  that  the  lands  described  in  the 
complaint  were  copartnership  property  belonging  to  the  firm  of  Mc- 
Cafferty &  Buckley,  which  at  the  time  of  the  death  of  McCafferty 
should  be  deemed  to  be  equitably  converted  into  personalty,  and  that 
the  share  thereof  to  which  McCafferty  would  have  been  entitled  should 
be  paid  to  his  administrators,  to  be  by  them  administered  upon  and  dis- 
tributed in  accordance  with  the  statute  of  distributions.  Upon  the 
trial  it  was  proved  that  McCafferty  was  taken  sick  about  two  years 
prior  to  1902;  that  after  November  12,  1902,  there  were  no  new  co- 
partnership enterprises  undertaken,  and  the  last  conveyance  of  prop- 
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crty  to  either  of  these  copartners  seems  to  have  been  on  June  16, 1899* 
This  was  the  Eighty-Second  street  property.  The  work  of  con- 
struction on  that  property  was  practically  finished  in  1902,  and  all  that 
was  done  after  that  was  some  alterations  in  the  houses  erected  thereon. 
In  the  year  1902  some  of  the  real  property  which  had  been  purchased 
by  the  parties  to  this  copartnership  stood  in  the  name  of  McCafferty 
and  Buckley,  some  in  the  name  of  Buckley,  and  some  in  the  name  of 
McCafferty.  At  that  time  McCafferty  called  the  defendant  Doig,  wha 
was  the  bookkeeper  and  confidential  man  of  the  firm,  and  requested 
him  to  have  deeds  prepared  so  that  the  interests  of  himself  and  Buckley 
could  be  divided.  "He  said  he  wanted  the  interest  divided,  and  his 
half  interest  conveyed  from  him  to  Mr.  Buckley  and  from  Mr.  Buckley 
to  him,  where  necessary,  in  order  that  each  party  might  have  one-half 
mterest  in  each  piece  of  the  property.  *  *  *  I  am  in  very  poor 
health,  indeed,  and  can't  tell  what  will  happen,  and  would  like  to 
have  these  titles  straightened,  so  that  each  will  have  a  half  interest 
on  the  records."  At  this  time  the  buildings  upon  all  the  property  were 
substantially  completed,  and  after  that  date  the  joint  operations  consisted 
in  getting  what  rents  could  be  obtained  from  the  properties  in  hand^ 
and  selling  properties  from  time  to  time,  as  opportunities  offered,  tak- 
ing care  of  the  properties,  paying  taxes  and  other  carrying  charges,  and 
paying  debts. 

I  entirely  concur  with  the  learned  referee  in  his  statement  of  the  law. 
He  says  the  American  rule  is : 

"That  partnership  real  estate  [unless  otherwise  expressly  or  Impliedly 
agreed]  retains  its  character  as  realty  between  the  partners  themselves,  and 
also  between  the  surviving  partner  and  the  personal  representatives  of  the 
deceased  partner,  except  to  the  extent  that  it  may  be  required  to  pay  partner- 
ship obligations,  or  to  pay  any  balance  found  due  from  one  partner  to  another. 
To  the  extent  that  partnership  real  estate  Is  required  for  these  purposes,  the- 
share  of  each  is  embraced  in  a  trust  implied  by  law,  which  equity  in  enforcing 
treats  as  converted  into  personalty." 

And  he  then  cites  from  the  opinion  of  Judge  Andrews  in  Darrow  v. 
Calkins,  154  N.  Y.  603,  49  N.  E.  61,  48  L.  R.  A.  299,  61  Am.  St.  Rep. 
637,  as  follows: 

"It  is,  however,  generally  conceded  that  the  question  whether  partnership* 
real  estate  shall  be  deemed  absolutely  converted  Into  personalty  for  all  pur- 
l)oses,  or  only  converted  pro  tanto  for  the  purpose  of  partnership  equities,  may 
be  controlled  by  the  express  or  implied  agreement  of  the  parties  themselves; 
and  that  where  by  such  agreement  it  appears  that  it  was  the  intention  of 
the  partners  that  the  lands  should  be  treated  and  administered  as  personalty 
for  all  purposes,  effect  will  be  given  thereto." 

The  referee  then  cites  Barney  v.  Pike,  94  App.  Div.  199,  87  N.  Y. 
Supp.  1038,  as  decisive  of  the  case  at  bar  in  favor  of  the  proposition 
that  the  partners  did  intend  that  the  real  estate  owned  in  common 
should  be  treated  as  personalty  for  all  purposes.  In  that  case,  after 
an  examination  of  the  authorities,  it  was  held  that : 

"The  authorities  of  this  state,  therefore,  go  to  the  extent  of  holding  that  the 
question  of  whether  partnership  real  estate  shall  be  deemed  absolutely  con- 
verted into  personalty  for  all  purposes,  or  only  converted  pro  tanto,  may  be 
controlled  by  the  express  or  implied  agreement  of  the  partners  themselves ;  and 
it  remains  for  us  to  determine  whether,  upon  the  submitted  facts,  an  agree- 
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ment,  express  or  Implied,  has  been  shown  under  which  the  lands  purchased  by 
the  partners  were  to  be  deemed  personal  property,  because,  in  the  absence  of 
such  an  agreement,  under  the  general  rule,  they  would  preserve  their  Incidents 
and  characteristics  (except  for  partnership  purposes)  of  real  estate." 

Whatever  the  understanding  between  these  partners  as  to  the  way 
that  this  real  property  should  be  treated  prior  to  the  year  1902,  I  sup- 
pose the  question  here  is  to  be  determined  upon  the  understanding 
between  the  partners  at  or  immediately  prior  to  the  death  of  Mc- 
Cafferty.  It  is  true  that  from  the  time  the  business  was  commenced, 
down  to  the  year  1902,  the  property  purchased  on  the  joint  account  of 
these  partners,  whether  the  title  was  taken  as  tenants  in  common  or 
in  the  name  of  one  of  the  individual  partners,  was  treated  as  copartner- 
ship property.  The  property  was  not  purchased  for  investment,  nor 
intended  to  be  used  in  any  way  except  for  the  purposes  of  improvement 
and  sale,  and  when  sold  the  profits  realized  were  equally  divided.  If 
the  property  had  continued  in  this  condition,  without  further  action  by 
the  partners,  I  should  be  quite  willing  to  concur  in  the  conclusion  of 
the  referee.  But  it  seems  to  me  that  an  entirely  different  situation  was 
created  by  the  act  of  the  parties  in  dividing  among  themselves  the  co- 
partnership real  property  in  the  year  1902.  McCafferty  had  been  sick 
for  about  two  years.  He  then  instructed  the  bookkeeper  of  the  firm  to 
prepare  deeds  of  the  property,  so  that  there  should  vest  in  each  partner 
an  undivided  half  of  the  real  property  belonging  to  the  firm,  and  deeds 
to  carry  out  this  intention  were  prepared  and  executed  by  the  partners. 
After  that  time,  each  partner  was  the  owner  of  an  undivided  half  of  the 
firm  realty.  This,  it  seems  to  me,  worked  a  change  in  the  nature  of 
the  holding  of  each  partner,  so  that  the  real  property  which  had  before 
belonged  to  the  firm  was  divided,  and  thenceforth  each  partner  held, 
tiot  an  undivided  interest  in  the  property  as  firm  property,  but  an  un- 
divided interest  in  this  realty  that  had  belonged  to  the  firm  as  a  tenant 
in  common;  in  other  words,  the  status  of  the  property  was  changed 
from  firm  property  to  the  individual  property  of  the  respective  partners. 
Prior  to  that  time,  it  might  have  been  said  that  all  of  the  property  was 
held  as  property  of  the  firm,  and  thus,  under  the  rule  to  which  attention 
has  been  called,  all  the  realty  being  property  of  the  firm,  the  interest  of 
•each  partner  was  an  interest  in  the  assets  of  the  firm,  and  therefore  the 
interest  of  each  individual  was  to  be  deemed  personalty.  But  after 
this  significant  transfer,  by  which  all  of  the  firm  real  property  was  vest- 
<?d  in  the  members  of  the  firm  as  tenants  in  common,  it  seems  to  me  that 
it  was  the  intention  of  the  partners  that  the  property  was  to  lose  its 
character  as  firm  property,  and  vest  in  the  individuals  as  tenants  in 
common.  In  equity  the  interest  of  both  partners  would  be  subject  to 
have  the  property  charged  with  the  payment  of  the  firm  indebtedness, 
or  the  interest  of  either  partner  charged  with  the  payment  of  any 
amount  due  from  him  to  the  other  partner.  But  the  debts  of  the  firm 
having  been  paid,  and  the  balance  from  one  partner  to  the  other  settled, 
the  real  property  would  preserve  its  characteristics  of  real  estate. 
McCafferty  said,  when  instructing  his  bookkeeper  to  prepare  these 
deeds,  that  his  object  was  to  divide  the  property,  and  to  g^ve  to  each 
partner  a  half  interest  in  each  parcel.    This  would  have  been  unneces- 
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sary  if  it  had  been  the  intention  of  the  parties  to  continue  to  treat  the 
property  as  partnership  property,  so  that  each  partner's  interest  should 
be  an  interest  in  the  assets  of  the  firm,  instead  of  an  interest  in  the 
specific  property  in  which  the  assets  of  the  firm  were  invested;  and 
when  we  see  the  partners,  in  pursuance  of  this  agreement,  dividing  the 
property  among  themselves,  so  that  each  shall  have  his  specific  interest 
in  these  firm  assets,  instead  of  an  interest  in  the  firm  assets,  it  seems  to 
me  that  the  conclusion  is  irresistible  that  it  was  the  intention  to  make  a 
division  as  to  the  real  property  by  dividing  it  among  the  partners, 
so  that  the  interest  of  each  in  these  particular  pieces  of  real  property 
should  become  an  interest  in  specific  real  estate.  I  agree  with  the 
referee  that  there  was  no  intent  to  dissolve  the  firm,  or  to  settle  its  af- 
fairs, or  to  divide  all  of  the  firm  property ;  but  I  think  the  intent  was 
to  vest  these  specific  pieces  of  real  estate  in  the  members  of  the  firm 
as  an  individual  interest.  All  of  the  property  not  thus  distributed  re- 
mained firm  property,  which  included  the  mortgages  and  other  personal 
property. 

For  these  reasons,  I  think  the  judgment  should  be  modified  by  direct- 
ing that  the  title  of  McCafferty  in  the  real  property  held  in  common 
with  the  plaintiff  descended  to  his  heirs  at  law,  and  that  all  provisions 
in  relation  to  the  sale  of  such  property  and  the  distribution  of  the 
proceeds  thereof  should  be  eliminated  from  the  judgment 


MORRIS  V.  WUCHBR. 
(Supreme  CJourt,  Appellate  Division,  First  Department     November  5,  1906L) 

Executors— Assets  op  EJstate. 

Plaintiff's  testator  gave  a  priest  of  his  church  a  sum  of  money  on  an 
understanding  that  the  priest  should  pay  interest  to  testator  during  his 
lifetime,  and  dispose  of  the  money  after  testaor's  death,  according  to  In- 
structions which  testator  would  leave  in  a  letter  with  bis  wife.  After 
testator's  death  a  letter  addressed  to  the  priest  was  found  among  testator's 
effects,  which  letter  requested  the  priest  to  make  a  certain  distribution  of 
the  fund.  Held,  that  whether  the  priest's  relation  to  the  fund  was  strictly 
that  of  a  trustee  or  not  tlie  executor  was  not  entitled  to  recover  the  fund. 

[Ed.  Note. — For  cases  in  point  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §  308.] 

Laughlln,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frances  Morris  and  another,  as  executors  of  the  will  of 
Joachim  De  Comps,  deceased,  against  Theophilus  Wucher.  From  a 
judgment  in  favor  of  defendant,  plaintiffs  appeal.     Affirmed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHUN,  and 
HOUGHTON,  JJ. 

Simon  Sultan,  for  appellants. 
Frederic  R.  Coudert,  for  respondent 

INGRAHAM,  J.  The  plaintiffs'  testator  died  in  the  year  1905, 
leaving  a  last  will  and  testament  of  which  the  plaintiffs  were  executors. 
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He  was  a  member  of  the  church  of  St.  Vincent  de  Paul,  in  the  city 
of  New  York.  In  the  year  1896  he  paid  to  the  defendant,  one  of  the 
clergymen  connected  with  that  church,  $4,000.  The  defendant  paid 
to  the  testator  during  his  lifetime  interest  upon  that  sum  at  4  per  cent. 
The  only  testimony  as  to  the  circumstances  under  which  that  money 
was  paid  was  the  evidence  of  the  defendant,  who  testified: 

"Mr.  De  Comps  gave  me  the  $4,000  In  1896,  when  I  needed  the  money  for 
church  decorations.  He  said  to  pay  him  interest  during  his  lifetime  to  dis- 
pose of  afterwards  according  to  his  instructions  which  he  would  leave  in  a 
private  letter." 

This  evidence  was  read  by  the  plaintiff  from  a  deposition  of  the  de- 
fendant Wucher  before  the  surrogate. 

I  think  the  effect  of  this  transaction  was  that  there  was  paid  to  the 
defendant  a  sum  of  money  upon  a  contract  by  which  the  defendant 
agreed  to  pay  to  the  testator  interest  upon  the  amount  during  his  life ; 
the  principal  to  be  disposed  of  by  the  defendant  as  the  testator  should 
thereafter  direct.  Certainly,  under  this  agreement,  whether  it  could 
be  called  a  trust  or  contract,  or  obligation,  the  money  was  given  to  the 
defendant  to  dispose  of  in  accordance  with  the  understanding  between 
the  parties.  There  was  no  obligation  of  the  defendant  to  repay  the 
money  to  the  testator  at  any  time.  The  title  to  the  money  vested  in  the 
defendant,  and  whether  the  defendant's  relation  to  the  fund  was  strictly 
trustee  or  not,  the  testator  could  not  have  compelled  the  defendant  to 
repay  him  the  money.  Oilman  v.  McArdle,  99  N.  Y.  451,  2  N.  E. 
464,  52  Am.  Rep.  41.  Nor  have  the  plaintiffs  as  the  testator's  per- 
sonal representatives  the  right  to  compel  the  defendant  to  account  to 
them  for  the  money  after  the  testator's  death.  Under  the  terms  of  the 
contract  the  only  obligation  of  the  defendant  to  the  testator  was  the 
obligation  to  pay  to  him  interest  on  the  amount  during  his  life,  and  it 
was  never  contemplated  by  the  parties  that  either  the  plaintiffs'  testator 
or  his  personal  representatives  should  be  entitled  to  recover  the  money 
that  had  been  paid  to  the  defendant.  Haintiff 's  testator  had  the  right 
to  pay  his  money  to  the  defendant  upon  such  terms  as  he  thought 
best,  and  I  do  not  think  his  personal  representatives  can  question  such 
a  payment  or  recover  back  the  money  in  violation  of  the  terms  of  the 
contract  under  which  it  was  paid  to  the  defendant.  Nothing  that  sub- 
sequently happened  in  any  way  changed  the  relation  of  the  defendant 
to  this  sum  of  money.  It  appeared  that  subsequent  to  the  delivery 
of  the  money  the  plaintiff's  testator  gave  to  the  defendant  a  letter, 
the  contents  of  which  did  not  appear;  but  it  may  be  assumed  that  it 
related  to  the  disposition  that  the  defendant  should  make  of  the  money 
after  the  testator's  death.  In  the  year  1904,  however,  the  testator  de- 
manded a  return  of  this  letter,  stating  that  he  wished  to  make  a  change 
in  the  disposition  of  the  money  to  be  made  by  the  defendant,  and,  in 
consequence  of  that  request,  the  defendant  returned  to  the  testator  the 
letter.  At  that  time  the  plaintiff's  testator  told  the  defendant  to  call, 
after  his  death,  upon  his  wife  for  a  letter  in  relation  to  this  fund. 
Subsequent  to  the  death  of  the  testator  the  defendant  wrote  a  letter 
to  the  plaintiff's  testator's  wife  stating  that  the  plaintiff's  testator  had 
requested  him  to  ask  her  for  an  envelope,  sealed,  which  he  would  leave 
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amongst  his  papers  to  the  defendant's  address,  or  to  the  address  of 
the  church.  She  discovered  a  letter  addressed  to  the  defendant  which 
she  caused  to  be  delivered  to  him.  This  letter  is  undated,  signed  by  the 
plaintiff's  testator,  and  is  as  follows: 

••New  York  City. 
"To  the  Very  Dear  Father,  Th.  Wucher :  When  yon  receive  this  note  I  shall 
t)e  no  more.  I  want  to  h^  you  by  the  present  to  have  the  charitable  kindness 
to  make  the  following  distribntlon  for  me  of  the  four  thousand  dollars  yon 
will  owe  no  accoimt  of  it  to  any  one  after  my  death  and  if  you  will  kindly 
make  the  distribution  of  it  which  I  shall  point  out  to  you,  I  should  leave  in 
peace  and  satisfied  and  would  be  grateful  to  you.  I  know  that  all  those  who 
will  receive  those  little  gifts  are  worthy  and  deserving  of  it,  and  I  recom- 
mend myself  to  your  good  and  pious  pra^-ers. 

"Yours  with  all  my  heart,  J.  L.  De  Comps." 

Then  follows  a  direction  to  distribute  $3,900  to  various  individuals 
or  corporations,  and  providing  for  $100  "which  shall  remain  in  your 
hands  for  masses  for  the  repose  of  the  souls  of  my  family  and  my- 
self," and  this  memorandum  closes : 

"Very  dear  Father  Wucher  these  are  my  last  wishes,  counting  on  your  kind- 
ness to  execute  them,  pardon  me  the  trouble  I  give  you." 

Subsequent  to  the  receipt  of  these  letters  the  defendant  expended 
$100  for  masses  and  distributed  a  portion  of  the  $4,000  among  those 
indicated  by  the  testator;  there  remaining  at  the  time  of  the  trial  in 
his  hands  the  sum  of  $3,650.  If  my  conclusion  above  stated  is  cor- 
rect, that,  under  the  agreement  under  which  the  money  was  paid  to  the 
defendant,  there  was  no  obligation  on  the  part  of  the  defendant  to  re- 
pay the  money  to  the  plaintiff's  testator,  or  to  his  personal  represen- 
tatives after  his  death,  the  action  cannot  be  maintained. 

This  was  the  opinion  of  Mr.  Justice  SCOTT,  before  whom  the  ac- 
tion was  tried  at  Special  Term;  and  the  judgment  should  therefpre 
be  affirmed,  with  costs. 

PATTERSON  and  HOUGHTON,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  think  that  the  judgment  should  be 
reversed.  The  defendant  admits  that  he  received  $4,000  from  the 
testator  in  the  year  1896,  and  the  evidence  upon  which  he  claims  the 
fight  to  retain  it  is  the  letter  referred  to  in  the  prevailing  opinion,  which 
was  not  delivered  to  him  until  after  the  death  of  the  testator,  and  his 
own  testimony  as  to  what  transpired  between  him  and  the  testator 
at  the  time  he  received  the  money,  which  is  as  follows : 

•*He  made  me  a  donation  the  sum  of  $4,000  In  ISOe.  I  paid  Interest  thereon 
during  his  lifetime  at  4  per  cent  twice  a  year,  during  the  months  of  December 
and  June  in  each  year.  Mr.  De  Comps  gave  me  the  $4,000  in  1896,  when  J 
needed  money  for  church  decorations.  He  said  to  pay  him  interest  during 
his  lifetime— to  dispose  of  afterwards  according  to  his  instructions  which  he 
would  leave  in  a  private  letter.  In  case  he  should  not  have  time  to  do  that 
the  money  should  be  given  to  the  church." 

The  fair  and  reasonable  inference  from  this  evidence  is  that  the 
money  was  loaned  to  defendant  during  the  life  of  De  Comps.  It  was 
not  a  gift  either  inter  vivos  or  causa  mortis.    De  Comps  was  not  ill, 
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•  and  he  lived  many  years  thereafter.  He  reserved  semiannual  interest 
to  himself,  and  the  right  to  dispose  of  the  principal.  He  contemplat- 
ed disposing  of  the  principal  by  letter  instead  of  by  will,  and  he  attempt- 
ed to  carry  such  intention  into  effect.  That  attempt  destroyed  the 
condition  upon  which  defendant  was  to  give  the  fund  to  the  church. 
Without  regard  to  this,  however,  the  only  theory  upon  which  the  judg- 
ment can  be  satisfied  is  that  it  was  a  gift  in  praesenti  to  the  defendant, 
individually.  The  learned  father  makes  no  such  claim  as  that.  He 
does  not  seek  to  hold  it  for  himself,  nor  could  he  lawfully  on  his 
own  evidence.  He  claims  the  fund  for  the  beneficiaries  named  in  the 
letter.  The  difficulty  with  that  contention,  and  with  any  claim  that 
the  church  is  entitled  to  it,  is  that  there  was  to  be  and  was  no  gift  to 
him  as  trustee,  or  to  the  beneficiaries  until  the  death  of  the  testator, 
and  a  gift,  then,  could  only  be  valid  when  evidenced  by  an  instrument 
executed  as  a  will,  which  concededly  this  was  not 
I  therefore  vote  for  reversal. 


PERRY  V.  BATES. 
(Supreme  Ck)iirt,  Appellate  Division,  First  Department     November  5,  1006.) 

1.  BBOKEBB— GONTBAOT  FOB   OolOaSSIONS— MODHIOATION. 

Where  defendant  employed  plaintiff  to  find  some  one  who  would  agree 
to  make  a  building  loan  of  $900,000,  and  agreed  to  pay  plaintiff  for  his 
service  the  fixed  sum  of  $4,600,  payment  to  be  made  when  the  title  to  the 
real  estate  on  which  the  money  was  to  be  expended,  passed,  plaintiff's 
commissions  were  earned  when  the  agreement  for  the  advances  was  ex- 
ecuted, and  his  right  thereto  could  not  be  affected  by  the  refusal  of  either 
party  to  the  lending  contract  to  comply  with  its  terms. 

[Ed.  Note.— For  cases  in  point  see  vol.  8,  Cent  Dig.  Brokers,  $$  91-98.] 

2.  Evidence— Parol  Bvidencb— Letters. 

Where  a  letter  did  not  purport  to  be  a  complete  contract,  but  on  Its 
face  professed  merely  to  be  a  recitation  and  confirmation  of  an  oral  agree- 
ment made  between  plaintiff  and  defendant's  agent  on  the  same  day,  the 
oral  agreement,  and  not  the  letter,  constituted  the  real  contract  between 
the  parties,  and  it  was  therefore  error  to  exclude  parol  evidence  of  such 
contract 

[Ed.  Note.— For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  §§  1758, 
1846-1854.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alvan  W.  Perry  against  Benjamin  L.  M.  Bates.  From 
a  judgment  in  favor  of  plaintiff,  entered  on  the  direction  of  a  verdict, 
and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  both  parties  appeal.    Reversed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Howard  Taylor,  for  plaintiff. 
J.  Delahunty,  for  defendant 

SCOTT,  J.  Plaintiff  sues  to  recover  the  sum  of  $4,500  which,  as 
he  alleges,  was  agreed  to  be  paid  to  him  by  defendant  for  procuring 
lOON.Y.S.— 66 
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the  execution  of  an  agreement  by  the  Central  Realty  Bond  &  Trust 
Company  to  purchase  a  parcel  of  real  estate  in  the  city  of  New 
York,  and  to  erect  thereon  a  hotel,  and  after  completion  to  convey 
the  property  to  defendant  or  to  a  company  to  be  organized  by  him. 
The  facts  are  undisputed.  The  evidence  shows  that  on  March,.  1901, 
the  defendant  desired  to  find  capital  to  purchase  a  plot  of  land  on  the 
northwest  corner  of  Park  avenue  and  Forty-First  street  in  the  dty 
of  New  York,  and  to  erect  thereon  a  12-story  hotel,  and  he  employ- 
ed plaintiff  to  find  some  one  who  would  advance  the  amount  requi- 
site, which  was  estimated  at  $900,000.  Plaintiff  opened  negotiations 
in  this  behalf  with  the  Central  Realty,  Bond  &  Trust  Company,  a 
corporation  which  agreed  to  make  the  required  advances.  On  March 
7,  1901,  plaintiff  wrote  to  one  Brundage,  who  is  conceded  to  have 
acted  as  defendant's  agent,  stating  that  he  had  procured  a  company 
ready  to  make  the  advance,  and  then  said : 

'*Our  charges  for  tbls  service  will  be  the  usual  1  per  cent  of  the  amount 
Involved  in  addition  to  the  company's  charges.  Please  acknowledge  the  re- 
ceipt of  this  letter  and  state  that  you  agree — on  behalf  of  Mr.  Bates  and  Mr. 
Weel^es  and  the  others  whom  you  represent — to  the  terms." 

Brundage  at  once,  and  on  the  same  day,  replied,  acknowledging  the 
receipt  of  the  letter  and  saying: 

"Your  charge  of  1  per  cent  for  the  services  will  be  entirely  satisfactory  to 
me,  and  I  agree  on  behalf  of  my  principals  in  the  matter  of  your  making  this 
charge  in  addition  to  the  company's  charge." 

A  few  days  later,  on  March  11th,  the  plaintiff  again  wrote  Brund- 
age as  follows : 

"In  the  matter  of  your  application  to  me  for  funds  to  carry  out  Mr.  Bates' 
Chatham  Hotel  scheme,  and  our  preliminary  agreement  as  to  my  commission 
in  case  the  funds  are  procured  upon  my  introduction,  I  would  like  to  have 
our  agreement  to  cover  in  form  as  well  as  in  fact;  my  commission  to  be 
one  per  cent  (1%)  of  the  amount  involved  whatever  ultimate  form  the 
scheme  may  take — ^whether  building  loan,  agreement  to  build  for  or  lease 
to  Mr.  Bates,  or  otherwise  on  the  proposed  site  or  elsewhere,  such  commis- 
sion to  be  payable  by  Mr.  Bates  upon  the  signing  of  any  contract  between  him 
and  his  friends  and  parties  introduced  by  me.  Please  confirm  on  behalf  of 
Mr.  Bates  and  the  others  whom  you  represent,  my  understanding  in  this 
matter." 

To  this  Brundage  at  once  replied : 

"The  arrangement  is  entirely  satisfactory  to  me,  and  Mr.  Bates  conditioned 
upon  the  following  understanding,  to  wit:  That  should  the  negotiations  now 
under  way  result  in  undertaking  on  the  part  of  your  parties  to  erect  an  hotel 
for  Mr.  Bates,  advancing  all  the  funds  necessary  and  turn  It  over  to  him 
completed  on  the  payment  by  Mr.  Bates  of  a  given  sum  of  money,  your  com- 
mission shall  be  based  on  the  advances  of  your  parties  less  the  amount  of 
money  that  they  may  require  Mr.  Bates  to  provide." 

It  is  to  be  observed  that  Brundage  did  not  literally  agree  to  the 
terms  proposed  by  plaintiff.  The  latter  stated  that  his  commission 
would  be  1  per  cent,  upon  the  "amount  involved,"  while  Brundage 
agreed  that  the  commission  should  be  estimated  upon  "the  advances 
of  your  parties."  This  latter  phrase  standing  by  itself  might  be 
deemed  to  indicate  that  the  commission  was  to  be  calculated  upon 
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the  amount  actually  advanced,  as  contradistinguished  from  the  amount 
agreed  to  be  advanced.  Against  this  construction  however,  is  the 
condition  in  plaintiff's  letter,  characterized  as  "entirely  satisfactory" 
by  Brundage  that  the  commission  should  be  payable  upon  the  sign- 
ing of  the  contract  for  the  advances  by  the  lending  company.  It  is 
not  important  however  to  determine  just  what  the  rights  of  the  par- 
ties would  have  been  if  the  matter  had  rested  here,  for  the  agreement 
between  them  was  materially  modified  on  March  16th,  when  plain- 
tiff and  defendant  had  an  interview,  at  which  Bates  objected  to  pay- 
ing so  much  as  plaintiff  deemed  himself  entitled  to,  and  which  finally 
resulted  in  an  agreement  that  defendant  should  pay  plaintiff  $4,600 
for  his  services  in  procuring  the  contract  then  about  to  be  executed 
between  defendant  and  the  lending  company,  and  it  was  agreed  that 
the  sum  should  be  paid  when  that  company  took  title  to  the  property. 
In  confirmation  of  this  agreement  Brundage  on  the  same  day  (March 
16th)  wrote  referring  to  the  conversation  between  plaintiff  and  de- 
fendant and  said : 

"I  beg  to  repeat  the  understanding  hereat  arrived  at,  to  wit:  that  your 
oommiseion  providing  the  deal  is  closed  with  the  Central  Realty,  Bond  and 
Trust  CJompany  is  to  be  one  half  of  one  per  cent  on  the  net  advances  made 
by  that  company  for  account  of  Mr.  Bates,  the  same  to  be  paid  to  you  at 
passage  of  the  title  to  the  real  estate." 

This  letter  is  stated  to  be  written  in  confirmation  of  the  previous  con- 
versation, as  testified  to  by  plaintiff,  and  substantially  accords  with  it. 
It  is  true  that  the  evidence  as  to  the  oral  agreement  is  that  Bates  agreed 
to  pay  the  precise  sum  of  $4,500,  whereas  Brundage  speaks  of  the 
amount  to  be  paid  as  one-half  of  1  per  cent,  of  the  net  advances,  but 
since  it  was  assumed  throughout  the  trial  that  the  sum  to  be  advanced 
was  estimated  at  $900,000,  there  is  no  real  difference  in  the  amount 
referred  to.  Again,  as  in  his  former  letter,  Brundage  speaks  of  the 
commission  as  being  calculated  on  the  advances,  which,  taken  by  it- 
self, might  be  construed  to  mean  only  the  amount  actually  advanced, 
but  he  also  specifies  the  time  for  paying  the  commission  as  the  occasion 
of  passing  the  title,  at  which  time,  in  the  nature  of  things,  only  a  por- 
tion of  the  amount  would  be  actually  advanced. 

Taking  the  whole  transaction  as  disclosed  upon  the  trial,  including 
the  conversation  as  well  as  the  letters,  we  are  of  opinion  that  the  fair 
construction  of  the  agreement  between  the  parties  was  that  plaintiff 
was  to  find  some  one  who  would  agree  to  make  the  desired  ad- 
vances, estimated  at  $900,000;  that  his  compensation  for  doing  this 
was  fixed  at  $4,500 ;  that  this  compensation  would  be  earned  when  the 
agreement  for  the  advance  was  executed,  the  time  of  payment  only 
being  postponed,  for  the  convenience  of  defendant,  until  the  title  to 
the  real  estate  should  pass,  and,  the  agreement  between  Bates  and  the 
lending  company  once  having  been  made,  no  abrogation  of  it  by  con- 
sent of  the  parties  or  refusal  to  comply  by  one  of  them  could  affect 
plaintiff's  right  to  recover  his  agreed  compensation.  The  agreement 
between  defendant  and  the  Central  Realty,  Bond  &  Trust  Company 
was  executed  on  March  18th,  and  that  company  then  agreed  to  ad- 
vance $350,000  for  the  purchase  of  the  land,  and  to  erect  a  12-story 
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building  thereon,  and  after  erection  to  transfer  the  property  to  a  cor- 
poration to  be  organized  by  defendant.  The  realty  company  carried 
out  this  contract  so  far  as  to  take  title  to  the  property,  paying  there- 
upon the  $360,000  agreed  upon;  but,  for  some  reason,  not  disclosed 
by  the  evidence,  did  not  advance  any  further  moneys  under  the  contract. 
It  is  not  made  quite  clear  by  the  record  whether  the  court  below  actual- 
ly struck  out  the  evidence  as  to  the  conversation  between  plaintiff  and 
defendant,  resulting  in  a  promise  to  pay  the  fixed  sum  of  $4,600 ;  but  it 
repeatedly  ruled  tfeit  such  evidence  could  not  be  considered,  and  that 
the  rights  of  the  parties  must  be  determined  by  the  written  contract  as 
evidenced  by  the  letters,  and  accordingly  directed  a  verdict  in  plaintiffs 
favor  for  one-half  of  1  per  cent,  upon  tiie  amount  actually  advanced 
by  the  realty  company.  In  arriving  at  that  figure  the  court  must 
have  accepted  Brundage's  letter  of  March  16th,  as  the  fimal  embodi- 
ment of  the  agreement,  since  that  was  the  only  letter  in  which  one-half 
of  1  per  cent,  was  mentioned  as  the  rate  of  commission  to  be  paid. 
In  this  respect  we  think  that  the  court  erred.  The  letter  of  March  16th 
docs  not  purport  or  profess  to  be  a  complete  contract.  On  its  face, 
it  professes  merely  to  be  recitation  and  confirmation  of  the  oral  agree- 
ment made  between  plaintiff  and  Bates  on  the  same  day.  It  is  a  com- 
mon experience  in  ordinary  business  life,  that  parties  come  to  an  oral 
agreement,  and  that,  subsequently,  one  or  both  of  the  parties  acknowl- 
edge it  with  confirmatory  letters. 

In  such  cases,  it  is  considered  that  the  oral  agreement  constitutes 
the  real  contract  between  the  parties,  and  that  the  letters  are  to  be 
treated  merely  as  evidence  of  what  had  previously  been  orally  agreed 
upon,  and  the  rule  is  that  the  parties  are  not  to  be  held  bound  by  the 
statement  of  the  terms  of  the  contract  as  stated  in  the  written  con- 
firmatory letter  or  memorandum,  but  may  show  what  the  real  contract 
was,  even  if,  in  so  doing,  it  may  be  necessary  to  supplement  or  apparent- 
ly contradict  the  written  paper  (Brigg  v.  Hilton,  99  N.  Y.  617,  3  N.  E. 
61,  62  Am.  Rep.  63 ;  Lichtenstein  v.  Rabolinsky,  75  App.  Div.  66,  77 
N.  Y.  Supp.  792;  Leary  v.  Moore,  48  Misc.  Rep.  651,  96  N.  Y.  Supp. 
266).  In  the  present  case,  as  the  evidence  stood,  the  final  agreement 
between  plaintiff  and  defendant  respecting  plaintiff's  compensation  was 
that  which  was  arrived  at  during  the  conversation  on  March  16th, 
and  the  evidence  as  to  the  terms  then  agreed  upon  was  competent,  and 
should  neither  have  been  stricken  out  nor  disregarded.  The  result 
arrived  at,  however,  could  not  have  been  readied  unless  the  court  did 
disregard  this  evidence,  and  the  direction  of  a  verdict  only  for  one- 
half  of  1  per  cent,  on  the  amount  actually  advanced  was  therefore  er- 
roneous. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  plaintiflF, 
appellant  to  abide  the  event    All  concur. 
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BONN  T.  KENNEDY. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1900.) 

1.  Pabtition—Saub— Rights  of  Bidder— Doubtful  Titub. 

In  partition,  the  heirs  at  law  of  one  M.,  entitled  to  undlyided  inter- 
ests in  the  premises,  were  alleged  by  a  purchaser  at  the  sale  not  to  have 
been  made  parties  to  the  action.  Four  persons  alleged  to  be  the  children 
of  one  W.,  claimed  to  have  been  an  uncle  of  M.,  but  found  by  the  referee 
not  related  to  her,  had  been  made  parties.  W.  had  brothers  and  sisters, 
who,  if  he  had  been  related  to  M.*s  uncle,  would  have  been  interested  in 
the  premises,  but  were  not  parties.  Held,  that  the  burden  was  on  the 
purchaser  to  show  the  title  doubtful,  and,  in  the  absence  of  any  evidence 
of  relationship  between  the  issue  of  M.  and  the  issue  of  W.,  no  reasonable 
doubt  as  to  the  title  was  raised. 

2.  Same— Pabtiss. 

Under  a  will  a  trust  was  created,  and  the  executors  and  trustees  were 
unable  to  carry  out  Its  provisions  without  selling  the  property.  Held  to 
create  an  equitable  conversion,  so  that  the  life  tenants  and  remaindermen 
were  not  necessary  parties  to  a  suit  to  partition  the  property. 

8.  Same— Sauj-^itlb. 

In  partition,  two  of  the  defendants,  who  had  been  adjudged  incompe- 
tent and  for  whom  a  guardian  had  been  appointed,  were  in  an  asylum  in 
another  state.  The  order  of  publication  did  not  provide  for  any  service 
on  the  guardian  or  other  person  on  behalf  of  such  defendants.  Held,  that 
service  thereunder  was  insufficient  to  confer  Jurisdiction,  and  rendered  the 
title  at  the  sale  unmarketable  so  as  to  relieve  the  purchaser  of  his  bid. 

Action  by  one  Sonn  against  one  Kennedy  for  partition.  Order 
relieving  petitioner  from  his  bid  on  sale  of  the  land. 

F.  W.  &  A.  E.  Hinrichs,  for  purchasers. 
Wolf,  Kohn  &  UUman,  for  plaintiff. 
Joseph  C.  Levi,  referee. 

LEVENTRITT,  J.  The  purchaser  upon  the  partition  sale  objects 
to  the  title  upon  three  grounds :  First,  that  there  are  persons  in  being, 
not  bound  by  the  judgment  in  partition,  who  may  prove  to  be  heirs  at 
law  of  Mary  Stuart,  deceased,  the  owner  at  her  death  of  a  life  estate 
in  an  undivided  half  of  the  premises,  with  remainder  to  her  heirs,  sec- 
ond, that  the  life  tenants  and  remaindermen  under  the  will  of  one 
Sarah  Halstead  Palmer,  deceased,  the  owner  of  an  undivided  inter- 
est in  the  premises,  were  necessary  parties  to  the  action,  but  were  not 
joined;  third,  that  the  summons  was  not  properly  served  upon  two 
adjudged  incompetent  defendants. 

The  first  objection  is  untenable.  One  Robert  McCrea  died  seised 
of  the  premises  in  question,  leaving  among  other  children,  a  daughter, 
Mary  Stuart,  to  whom  by  his  will  he  devised  an  undivided  one-half 
of  the  premises  for  life,  with  remainder  over  to  her  heirs.  The  referee 
before  whom  this  action  was  tried  found  that  this  remainder  passed 
under  the  will  of  Robert  McCrea  to  the  paternal  and  maternal  heirs  at 
law  of  Mary  Stuart,  deceased,  as  purchasers.  Four  persons  were 
joined  as  defendants,  and  they  were  alleged  in  the  complaint  on  informa- 
tion and  belief,  to  be  children  of  one  William  McCrea,  the  only  son  of 
one  John  McCrea,  who,  in  turn,  was  the  only  brother  of  Robert 
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McCrea,  Mary  Stuart's  father.  The  referee  found  that  these  defend- 
ants were  not  related  to  Mary  Stuart,  and  were  not,  therefore, 
entitled  to  share  in  the  premises.  It  developed  on  the  trial,  however, 
that  William  was  not  the  only  brother  of  Robert  McCrea,  and  that 
there  were  several  sisters.  The  point  made  by  the  petitioner,  although 
somewhat  involved,  resolves  itself  into  the  statement  that  there  are  per- 
sons in  existence,  brothers  and  sisters  of  William  McCrea,  and  their 
heirs,  who  have  an  equal  right  to  claim  an  interest  in  the  premises 
as  had  the  four  defendant  children  of  William  McCrea;  that  there- 
fore the  title  rests  upon  a  presumption  of  fact  of  such  a  nature  that, 
if  the  question  should  come  before  a  jury,  the  court  could  not  direct 
a  verdict  as  a  matter  of  law,  but  would  be  required  to  submit  the 
question  of  fact  to  the  jury.  To  support  this  position  the  petitioner 
has  the  burden  of  showing  that  facts  exist  which  make  the  title  doubt- 
ful. He  presents  a  letter  from  a  nephew  of  William  McCrea  in  which 
the  only  material  statement  is:  "Of  Robert  McCrea  to  whom  you 
refer  I  know  absolutely  nothing."  This  certainly  does  not  tend  to 
show  relationship  to  Robert  McCrea.  The  petitioner  has  presented  no 
proof  of  any  fact  showing  the  existence  of  any  heirs  of  Mary  Stuart, 
not  parties  to  the  action,  who  could  make  claim  of  title  to  or  interest 
in  the  property  sold.  Whether  there  be  such  heirs  is  the  merest  con- 
jecture. It  is  suspicion  ending  in  suspicion ;  possibility  based  on  pos- 
sibility. In  Ruff  v.  Gerhardt,  73  App.  Div.  246,  76  N.  Y.  Supp.  743, 
it  was  said: 

"A  mere  possibility  that  there  are  heirs  or  any  person  in  existence  who 
could  make  claim  of  title  to  the  land  is  insufficient  upon  which  to  base  an 
infirmity  of  title  in  the  land  sought  to  be  conveyed.  If  reUance  is  placed  npon 
such  fact,  it  devolves  npon  the  defendant  to  show  it  by  proof  sufficient  to 
raise  a  reasonable  doubt" 

See,  also,  Greenblatt  v.  Hermann,  144  N.  Y.  13,  38  N.  E.  966. 

The  purchaser  is  entitled  to  a  title  free  from  probable  claim,  "The 
court,"  said  Lord  Hardwicke,  in  Lyddall  v.  Weston,  2  Atk.  19,  "must 
govern  itself  by  a  moral  certainty,  for  it  is  impossible  in  the  nature  of 
things  that  there  should  be  a  mathematical  certainty  of  a  good  title." 

The  second  objection  is  also  without  merit.  Under  the  will  of  Sarah 
Halstead  Palmer  the  corpus  of  the  estate  was  divided  into  eight  equal 
parts,  six  of  which  were  disposed  of  absolutely  and  at  once,  and  the 
remaining  two  were  to  be  held  in  trust,  subject  to  life  estates  which 
might  fall  in  at  different  times.  It  was  impossible  for  the  executors 
and  trustees  to  carry  out  the  provisions  of  this  will  without  selling 
the  property,  to  do  which  they  were  given  "full  power  and  authority." 
Equitable  conversion  was  thereby  created  and  the  trustees  represented 
the  entire  interest  of  the  life  tenants  and  the  remaindermen.  Salisburv 
V.  Slade,  160  N.  Y.  278,  64  N.  E.  741;  Real  Prop.  Law,  Laws  1896\ 
p.  572,  c.  547,  §  80.  In  considering  this  subject  it  is  not  possible  to  lay 
down  any  "hard  and  fast  rule."  Salisbury  v.  Slade,  supra.  Nor  is 
it  of  any  advantage  to  compare  cases.  The  object  in  the  construc- 
tion of  wills  is  to  ascertain  and  effectuate  the  testator's  intention,  and 
the  facts  and  circumstances  of  each  case  must,  therefore,  of  necessity' 
furnish   the   sole   g^ide   to  interpretation.     It   follows   that  the  life 
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tenants  and  remaindermen  under  the  will  in  question  were  neither  nec- 
essary nor  proper  parties  to  the  action. 

The  third  objection  presents  a  more  serious  question.  At  the  time  the 
action  was  commenced  two  of  the  defendacnts  were  adjudged  incom- 
petents, were  inmates  of  an  asylum  for  the  insane  in  Michigan,  and  a 
guardian  had  been  duly  appointed  for  them.  The  order  of  publica- 
tion directed  the  mailing  of  copies  of  the  summons  and  orders  to  the 
incompetents  at  the  asylum  in  which  they  were  confined,  but  contained 
no  provision  for  service  upon  the  guardian  or  upon  any  other  person 
in  their  behalf.  The  affidavit  of  service  shows  literal  compliance  with 
the  order.  No  special  guardian  was  appointed  in  this  action  for  the 
incompetents,  and  they  were  not  represented.  I  am  of  the  opinion  that 
the  court  never  acquired  jurisdiction  of  these  defendants.  Section 
426  of  the  Code  provides,  in  part: 

"(I)  Personal  service  of  the  summons  upon  a  defendant,  being  a  natural 
person,  must  l>e  made  by  delivering  a  copy  thereof  within  the  state  as  fol- 
lows: *  *  *  (2)  If  the  defendant  is  a  person  judicially  declared  to  be  in- 
competent to  manage  his  affairs,  in  consequence  of  lunacy*  idiocy  or  habitual 
drunl^enness,  and  for  whom  a  committee  has  been  appointed,  to  the  conmiit- 
tee,  and  also  to  the  defendant  in  person." 

The  obvious  purpose  of  this  section  was  to  continue  the  rule  which 
existed  under  the  common-law  and  equity  practice,  and  which  required 
service  upon  a  person  other  than  the  incompetent  of  sufficient  under- 
standing to  appreciate  the  nature  of  and  to  heed  the  process.  Section 
438  of  the  Code  provides  for  cases  where  the  summons  may  be  served 
by  publication  as  follows: 

'*An  order  directing  the  service  of  a  summons  upon  a  defendant,  without 
the  state,  or  by  publication,  may  be  made  in  either  of  the  following  cases: 
<1)  Where  the  defendant  to  be  served  •  •  ♦  being  a  natural  person,  is  not 
A  resident  of  the  state ;  ♦  ♦  ♦  (7)  When  a  copy  of  the  summons  is  required 
by  subdivision  first  or  subdivision  second  of  section  four  hundred  and  twenty- 
six  of  this  act,  ♦  ♦  ♦  to  be  delivered  to  a  person  other  than  the  defendant, 
an  order,  directing  the  service  of  a  copy  of  the  summons  upon  such  person 
without  the  state,  or  by  publication,  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action." 

Although  it  may  be  argued  that  this  language  indicates  that  the 
method  of  service  is  discretionary,  I  believe  that  it  is  mandatory  and 
prescribes  the  sole  method.  It  provides,  in  effect,  that  service  of  a 
summons  without  the  state,  or  by  publication,  where  the  defendant  is 
a  person  judicially  declared  incompetent,  may  be  made,  pursuant  to  an 
order,  as  if  the  person  on  whom  service  would  have  to  be  made  was 
the  defendant.  No  other  construction,  is  in  harmony  with  the  policy 
of  the  statute  regulating  the  service  of  a  summons.  That  policy  is 
to  apprise  a  defendant  of  the  commencement  of  an  action.  The  inter- 
ests of  an  adjudged  incompetent  within  the  state  are  protected  by  and 
notice  is  brought  to  him  through  his  committee.  It  cannot  be  said 
that  the  Legislature  intended  to  afford  less  protection  to  an  adjudged 
nonresident  incompetent  merely  because  of  his  nonresidence  or  because 
bis  guardian  or  committee  was  not  appointed  under  our  laws.  The 
same  requirements  are  to  be  exacted  as  in  the  case  of  a  resident  in- 
competent before  jurisdiction  can  be  acquired.    Jurisdiction  cannot 
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be  founded  upon  such  service  as  was  effected  in  this  case.  It  follows 
that  the  petitioner's  third  objection  is  well  taken.  The  service  upon 
the  incompetents  was  insufficient.  The  court  never  acquired  juris- 
diction over  them.  Their  interests  in  the  premises  are  not  aflFected 
by  the  judgnient  of  partition.  The  title  is,  therefore,  unmarketable, 
and  the  petitioner  should  be  relieved  from  his  bid. 

This  conclusion  leads  to  a  denial  of  the  motion  to  compel  him  to  com- 
plete the  purchase.    Ten  dollars  costs  to  the  petitioner. 


PORTER  ▼.  MAGNETIC  SEPARATOR  CO. 
(Supreme  Court,  Appellate  Diyislon,  First  Department    November  S,  1906.) 

1.  Money  Lent— Bvidenob— Sufpicienot. 

In  an  action  for  money  loaned  to  a  company,  evidence  examined,  and 
held  to  show  that  there  was  a  loan  to  the  company  to  be  repaid  when 
it  was  able  to  do  so. 

2.  Limitation  of  Actions— Defense— Burden  of  Proof. 

A  defendant,  in  an  action  for  money  loaned  to  be  repaid  when  be  is 
able  to  do  so,  who  sets  up  limitations  as  an  affirmative  defense,  has  the 
burden  of  showing  that  he  had  the  financial  ability  to  pay  more  than 
six  years  before  the  commencement  of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  Cent  Dig.  Limitation  of  Ac- 
tions, §§  711-716.] 

8.  Sams— Accrual  of  Cause  of  Aotion— Evidence. 

In  an  action  against  a  company  for  money  loaned  under  an  agreement 
to  repay  when  able  to  do  so,  the  company  pleaded  limitations,  and  intro- 
duced in  evidence  the  annual  reports  of  its  directors,  including  the  cred- 
itor, for  more  than  six  years  before  the  action,  showing  that  the  company 
had  assets  worth  $230,000  and  debts  amounting  to  $15,000.  Held,  that 
the  creditor  was  entitled  to  show  the  condition  of  the  company  at  the 
time  the  reports  were  made  and  prove  that  the  assets  of  the  company 
were  not  available  to  pay  debts. 

4.  Appeal— Erroneous  Admission  of  Evidenob— Haricless  Error. 

Where,  in  an  action  for  money  loaned  to  a  company  under  an  agree- 
ment to  repay  the  same  when  able,  it  failed  to  show  its  ability  to  repay 
more  than  six  years  before  the  commencement  of  the  suit,  the  error  in 
admitting  letters  of  the  company's  treasurer  written  within  six  years  of 
the  commencement  of  the  action  showing  that  the  company  was  unable  to 
pay  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
§§  4153-4161.] 

5»  Money  Lent— Set-Off  and  Counterclaim— Proof  of  Counterolaix. 

In  an  action  for  money  loaned,  evidence  held  to  sustaUi  a  finding 
against  a  counterclaim  set  up  by  defendant 
Laughlin  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alexander  T.  Porter  against  the  Magnetic  Separator 
Company.  From  a  judgment  entered  on  a  verdict  for  plaintiff  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 
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H.  D.  Bailey,  for  appellant. 
F.  E.  HoUoway,  for  respondent, 

PATTERSON,  J.  In  an  action  for  money  loaned  by  one  Clinton 
M.  Ball,  the  plaintiff's  assignor,  to  the  defendant,  the  plaintiff  recover- 
ed a  judgment ;  and  from  that  judgment,  and  from  an  order  denying  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  the  defendant  appeals. 

It  is  alleged  in  the  complaint  that  the  loan  was  made  on  the  10th  day 
of  January,  1890,  and  it  is  conceded  in  the  record  that  the  action  was 
not  brought  until  the  5th  day  of  January,  1904.  It  is  further  alleged 
in  the  complaint  that  the  loan  was  made  upon  an  agreement  that  it 
was  to  be  used  as  working  capital  by  the  defendant,  which  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  New  York,  and  was  to 
be  repaid,  either  upon  demand  or  as  soon  before  demand  as  the  finances 
of  the  defendant  would  permit  of  the  payment  of  the  same.  The  de- 
fendant, in  answering,  set  up  the  six-year  statute  of  limitations,  and 
then,  as  a  second  separate  defense,  it  averred  that  the  amount  mention- 
ed in  the  complaint  was  not  a  loan  to  the  defendant,  but  was  a  pay- 
ment made  by  the  plaintiff's  assignor  in  fulfillment  of  a  contract  which 
he  had  made  with  one  Ide,  by  which  Ide  was  to  purchase  stock  from 
Ball,  and  $1,000  of  the  purchase  money  paid  therefor  was  to  be  given 
by  Ball  to  the  defendant.  For  a  further  partial  defense  and  as  a 
counterclaim,  the  defendant  also  set  up  that  on  or  about  January  10, 
1890,  the  defendant  purchased  from  Ball,  the  plaintiff,  and  a  third 
party  certain  articles  of  personal  property,  including  a  machine  made  by 
W.  H.  Tollhurst  &  Son,  of  Troy,  N.  Y. ;  that  by  the  contract  of  pur- 
chase the  plaintiff.  Ball,  and  the  other  party  undertook  and  agreed  to 
deliver  the  property  so  purchased  without  further  cost  to  the  defend- 
ant ;  that  that  agreement  was  not  performed ;  that  at  the  time  of  the  pur- 
chase Ball  and  the  plaintiff  knew  that  there  was  owing  to  Tollhurst 
$849  on  account  of  the  construction  of  the  machine ;  that  the  defend- 
ant was  compelled  to  pay  that  sum  in  order  to  get  possession  of  it^ 
and  the  counterclaim  is  for  that  amount  thus  paid.  It  was  also  alleged 
in  the  answer  that  within  six  years  after  that  payment  Ball  removed 
from  the  state  of  New  York  and  has  been  a  nonresident  ever  since, 
and  those  facts  were  proven  at  the  trial. 

On  the  issue  concerning  the  nature  of  the  transaction,  there  was 
evidence  to  support  the  allegations  of  the  complaint.  At  the  time 
the  money  was  paid  in  to  the  defendant  its  treasurer  gave  a  receipt 
therefor  in  the  following  words: 

"Troy,  N.  Y.  January  10,  1800.  Received  from  Clinton  M.  Ball,  one  thon- 
Rand  dollars,  being  amount  loaned  to  this  company  for  working  capital.  The 
Magnetic  Separator  Ck>mpany,  John  H.  Tupper,  Treas." 

That  receipt  has  been  referred  to  as  a  note,  and  the  defendant  claims 
that  the  action  is  based  upon  it.  That  is  not  so.  The  paper  is  only  an 
acknowledgment  of  the  receipt  of  the  money  and  a  statement  of  the 
]  urpose  to  which  it  was  to  be  applied.  The  testimony  of  the  plaintiff 
and  of  Ball  is  to  the  effect  that  at  a  meeting  of  the  directors  of  the  de- 
fendant held  at  about  the  time  the  money  was  advanced  it  was  agreed 
that  the  three  parties  should  each  loan  $1,000  to  the  company,  and 
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there  is  evidence  to  the  effect  that  it  was  part  of  the  agreement  "that 
the  money  would  be  repaid  as  soon  as  the  company  was  in  a  condition 
of  financial  ability  to  repay  it."  The  evidence  established  that  there 
was  a  loan  of  money  to  be  repaid  when  the  company  was  cible  to  do  so. 

Such  being  the  nature  of  the  transaction,  and  the  defendant  having 
set  up  the  statue  of  limitations  as  an  affirmative  defense,  it  was  incum- 
bent upon  it  to  show  that  the  statutory  bar  applied,  and  that  could 
be  done  by  proving,  at  least,  that  it  had  the  financial  ability  to  pay 
more  than  six  years  before  the  commencement  of  the  action.  By 
the  terms  of  the  contract  the  loan  was  continued  indefinitely  until 
the  company  had  sufficient  ability  to  pay,  and  the  defendant  was  under 
the  obligation  to  show  everything  necessary  to  set  the  statute  running. 
The  defendant  sought  to  make  such  proof  by  introducing  in  evidence 
annual  reports  made  by  the  directors  of  the  defendant,  including  Ball, 
tor  the  years  1893  and  1894,  in  which  they  reported  that  the  company 
was  possessed  of  assets  of  the  value  of  $230,000,  and  that  it  had  $15,- 
000  debts.  The  plaintiff  showed  the  real  condition  of  the  company 
at  the  time  those  reports  were  made  and  the  items  of  which  such  as- 
sets consisted,  namely,  patent  rights  which  had  been  assigned  to  the 
company  for  a  consideration  of  $200,000  and  various  contracts,  and 
facts  from  which  the  inference  is  deducible  that  such  assets  were  not 
available  for  the  purpose  of  paying  debts.  The  introduction  of  that 
proof  was  objected  to,  but  was  admissible  under  the  authority  of  Tebo 
V.  Robinson,  100  N.  Y.  27,  2  N.  E.  383,  which  was  an  action  upon  a 
promise  to  pay  a  debt  when  the  debtor  was  able.  The  statute  of  limi- 
tations was  pleaded,  and  the  court  said,  among  other  things :  *'It  may 
be  assumed  that  the  case  made  by  the  defendant  prima  facie  establish- 
ed the  fact  of  his  ability  to  pay  the  plaintiff's  debt  prior  to  November, 
1876" — when  the  action  was  commenced.  The  defendant  in  that 
case  had  kept  a  bank  account  which  fluctuated,  and  he  also  was  the 
owner  of  a  seat  on  the  Stock  Exchange,  which  was  worth  $5,000,  but 
the  court  held  that  the  bank  account  and  the  ownership  of  the  seat  in  the 
Stock  Exchange  was  not  inconsistent  with  an  inability  to  pay  the  debt 
prior  to  November,  1875 ;  and  that  a  question  of  fact  for  fiie  jury  was 
presented.  Hence  the  reports  in  evidence  in  the  case  at  bar  were  not 
conclusive. 

There  is  no  other  affirmative  evidence  on  the  part  of  the  defendant  to 
show  that  it  was  in  a  condition  to  pay  this  debt  unil  1897.  Ball  was 
connected  with  the  company  until  1897,  and  his  testimony  is  to  the 
effect  that  the  company  was  not  able  to  pay  up  to  that  time.  The  de- 
fendant was  bound  to,  but  did  not  show  its  ability  to,  pay  at  any  time, 
which  would  have  set  the  statute  running.  At  the  triad  there  were  ad- 
mitted in  evidence,  under  objection  and  exception,  certain  letters  writ- 
ten in  1893,  1896,  and  1900  by  the  treasurer  of  the  defendant  tending 
to  show  that  company  was  not  able  to  pay  its  debts  in  the  course  of 
business,  and  it  does  not  appear  anywhere  that  Tupper  had  authority 
to  make  declarations  or  statements  to  bind  the  company.  But  the  er- 
ror, if  any  exists,  in  allowing  those  letters  to  be  read,  is  harmless, 
in  view  of  the  obligation  resting  upon  the  defendant  to  show  affirma- 
tively its  ability  to  pay  and  its  failure  to  do  so. 
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As  to  the  counterclaim,  it  appears  in  evidence  that  Porter  inde- 
pendently and  personally  advanced  to  the  company  $1,000  as  a  loan  and 
received  therefor  a  receipt  similar  in  its  terms  to  that  given  to  Ball, 
upon  which  this  action  is  founded.  It  was  proven  that  if  any  one  was 
responsible  for  the  amount  of  this  counterclaim  it  was  Porter,  but 
he  testifies  that,  when  he  advanced  his  $1,000  to  the  company,  he  asked 
the  president,  Mr.  Ide,  for  a  receipt,  and  Ide  stated  that  he  could  not 
give  it,  inasmuch  as  there  was  the  indebtedness  of  $849  due  to  Toll- 
hurst;  but  in  a  subsequent  conversation  upon  the  subject  Porter  told 
Ide  that  it  must  be  clear  to  his  mind  that  previous  to  the  organiza- 
tion of  the  company  he,  Porter,  had  told  them  that  the  indebtedness 
existed  and  that  it  was  agreed  between  them  that  the  company  should 
pay  that  bill  and  assume  that  indebtedness,  to  which  Mr.  Ide  respond- 
ed that  he  failed  to  remember  that.  However,  a  receipt  wes  subse- 
quently given,  and  thereafter  the  amount  of  the  loan  was  paid  to  Por- 
ter by  the  company  in  full,  with  interest,  and  nothing  was  claimed 
and  nothing  deducted  for  the  indebtedness  which  was  alleged  to  be 
due  to  ToUhurst.  The  court  instructed  the  jury  that  it  was  for  them  to 
determine  from  the  evidence  whether  or  not  the  understanding  was 
that  the  machinery  was  to  be  free  and  clear  from  incumbrance;  and 
there  was  no  exception  taken  to  that  instruction. 

We  have  examined  the  exceptions  and  do  not  find  that  any  of  them 
is  of  such  a  character  as  to  require  a  reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur,  except  LAUGHLIN  and  HOUGHTON,  JJ.,  who 
dissent 


GORDON  V.  MAAS. 

(Supreme  Court  Appellate  Division,  First  Department    November  5,  1906.) 

Cancellation   of  Instruments  —  Assignment  —  Accountino  —  Complaint- 
Statement  OP  Cause  of  Action. 

A  complaint  alleged  that  plaintiff  delivered  coal  to  a  certain  corpora- 
tion at  defendant's  request  and  that  subsequently  defendant  intending  to 
defraud  plaintiff,  fraudulently,  and  falsely  represented  that  the  corpora- 
tion and  defendant  were  insolvent,  but  that  he  could  procure  for  plaintiff 
60  per  cent  of  the  amount  due  on  the  coal  if  plaintiff  would  discharge  the 
•claim ;  that  plaintiff,  relying  on  such  statements,  accepted  50  per  cent  of 
the  amount  due,  and  thereupon  defendant  induced  plaintiff  to  deliver  to 
defendant  an  assignment  of  plaintiff's  claim  against  the  corporation; 
that  in  fact  the  corporation  had  prior  thereto  delivered  to  defendant  suf- 
ficient property  to  pay  plaintiff's  claim  in  full,  and  for  that  purpose. 
Judgment  was  demanded  that  the  assignment  be  canceled  and  set  aside, 
and  that  plaintiff  have  an  accounting  of  the  property  received  by  defend- 
ant of  the  corporation  to  pay  plaintiff's  claim,  and  that  plaintiff  recover 
the  balance  of  the  account  Held,  that  a  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  a  cause  of  action  was  properly  sustained, 
as  the  complaint  showed  that  the  plaintiff  had  no  claim  against  the  cor- 
poration, and  hence  the  assignment  of  any  such  claim  was  no  bar  to  an 
action  which  he  might  have  against  the  defendant  on  the  original  deliv- 
ery of  the  goods,  and  the  facts  did  not  show  plaintiff  entitled  to  an  ac- 
counting. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Gordon  against  Bernard  J.  Maas.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN,. 
CLARKE,  and  HOUGHTON,  JJ, 

William  P.  Maloney,  for  appellant 
Walter  J.  Rosenstein,  for  respondent 

CLARKE,  J.  The  complaint  alleges  that  the  plaintiff  delivered 
to  the  Gallatin  Hotel,  at  the  instance  and  request  of  the  defendant,, 
coal  at  the  agreed  price  and  at  the  reasonable  worth  and  value  of  $253^ 
which  amount  was  due  and  owing,  on  or  about  the  15th  day  of  Novem- 
ber, 1904 ;  that  the  said  hotel  was  owned  by  the  Gallatin  Hotel  Compa- 
ny, and  the  said  coal  was  delivered  to  said  company  at  the  defendant's 
request,  and  said  coal  was  used  by  the  said  Gallatin  Hotel,  and  the 
defendant  promised  and  agreed  to  pay  therefor;  that  the  defendant,, 
intending  to  cheat  and  defraud  this  plaintiff  of  and  from  a  part  of 
said  sum  so  due  as  aforesaid,  fraudulently  and  falsely  represented  and 
pretended  to  the  plaintiff  that  the  said  Gallatin  Hotel  Company  and 
the  defendant  were  insolvent,  but  that  he  could  procure  for  the  plain- 
tiff 60  per  cent,  of  the  amount  due  the  plaintiflf  as  aforesaid,  if  plaintiff 
would  satisfy  and  discharge  the  said  claim ;  that  plaintiff,  relying  upon 
said  statements  and  believing  them,  consented  to  accept  50  per  cent 
of  the  amount  due  him  as  aforesaid,  and  thereupon  the  defendant  paid 
the  plaintiff  the  sum  of  $126.60  on  or  about  August  12,  1905,  and  jn-^ 
duced  the  plaintiff  to  deliver  to  defendant  an  assignment  of  the  plain- 
tiff's claim  against  the  Gallatin  Hotel  Company,  which'  said  assignment 
was  dated  on  or  about  the  said  12th  day  of  August,  1905;  that  in  fact 
the  Gallatin  Hotel  Company  had  prior  thereto  transferred  and  deliv- 
ered to  the  said  Maas  funds  and  property  sufficient  to  pay  the  claim 
of  the  plaintiff  in  full,  and  for  that  purpose,  and  the  said  Maas,  intend- 
ing to  cheat,  deceive,  and  defraud  the  plaintiff  of  and  from  a  part  of 
plaintiff's  claim  as  aforesaid,  and  fraudulently  and  deceitfully  con- 
cealing from  the  plaintiff  the  true  situation  and  facts,  intending  there- 
by to  defraud  the  plaintiff  of  and  from  50  per  cent,  of  his  claim  as- 
aforesaid,  made  the  statements  and  representations  hereinbefore  refer- 
red to,  and  induced  the  plaintiff  to  deliver  an  assignment  to  said  de- 
fendant for  plaintiff's  claim  as  aforesaid,  upon  all  of  which  statements 
and  representations,  and  in  ignorance  of  the  true  facts,  plaintiff  relied 
— ^all  to  the  damage  of  the  plaintiff  in  the  sum  of  $126.50.  Wherefore 
the  plaintiff  demands  judgment  that  the  said  assignment  be  canceled 
and  set  aside,  that  plaintiff  may  have  an  accounting  of  the  said  amounts 
of  moneys  and  property  received  by  the  said  Maas  from  the  Gallatin 
Hotel  Company  for  the  payment  of  plaintiff's  claim,  that  plaintiff  re- 
cover the  said  $126.60,  and  that,  in  case  the  said  amount  is  not  paid,, 
plaintiff  may  have  orders  of  arrest  and  execution  against  the  said 
defendant,  and  such  other  and  further  relief  as  to  the  court  may  seem 
just  and  proper. 
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There  is  no  allegation  in  this  complaint  that  the  Gallatin  Hotel 
-Company  made  any  contract  with  the  plaintiff,  bought  anything  from 
him,  or  owes  anything  to  him.  The  allegation  is  as  plain  as  language 
<:an  make  it  that  the  plaintiflF  furnished  coal  to  the  hotel  at  the  request 
of  the  defendant,  and  upon  his  promise  to  pay  therefor,  not  as  guaran- 
tor, but  as  an  original  promisor.  If  the  plaintiff  had  no  claim  against 
the  Gallatin  Hotel  Company,  as  it  is  evident  under  these  allegations 
that  he  did  not,  the  assignment  of  such  claim  to  the  defendant  is  no 
bar  to  any  action  which  he  might  have  against  the  defendant  upon  the 
original  delivery  of  the  goods  at  his  request  and  upon  his  promise  to 
pay ;  and  therefore  there  is  no  necessity  for  an  equitable  action  to  set 
aside  the  said  assignment  upon  the  ground  of  fraud.  If,  in  a  direct 
action  upon  the  original  promise,  said  assignment  should  be  set  up 
or  introduced  as  a  defense,  it  could  be  attacked,  and  would  be  of  no 
.avail.  Nor  does  there  seem  to  be  any  necessity  for  an  accounting; 
for,  if  the  Gallatin  Hotel  Company  was  not  indebted  to  the  plaintiff, 
I  do  not  see  that  the  plaintiff  has  a  right  to  this  accounting  for  any 
sums  of  money  which  the  Gallatin  Hotel  Company  may  have  paid  the 
<iefendant.  Pleading,  under  the  liberal  rules  of  the  Code,  has  reached 
a  deplorable  condition  of  ineptitude  and  uncertainty.  But  I  do  not 
think  that  a  trial  court  should  be  called  upon  to  spell  out  from  this 
complaint  a  cause  of  action,  or  determine  whether  it  should  be  tried 
before  a  jury  or  before  the  court  at  Special  Term. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  in  this 
court  and  the  court  below,  with  leave  to  the  plaintiff,  within  20  days, 
upon  the  pa3mient  thereof,  to  serve  an  amended  complaint    All  concur. 


HOBSON  V.  KOCH. 

♦(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

.1.  Malicious  Pbosegution— Probable  Cause. 

A  forged  check  was  tendered  to  defendant  in  payment  of  certain  goods. 
It  was  discovered  that  the  check  had  been  lost,  and  that  the  indorse- 
ment was  a  forgery.  The  president  of  the  drawer  called  defendant's  at- 
tention to  the  fact  that  the  forged  indorsement  was  similar  in  handwrit- 
ing to  that  of  the  mail  carrier  who  delivered  letters  at  the  drawer's  place 
of  business,  whereupon  an  investigation  was  instituted  by  a  post  office 
Inspector,  who  reported  that  the  writing  corresponded  with  that  of  an- 
other carrier  who  was  a  friend  of  the  one  first  indicated.  Defendant 
was  requested  to  identify  the  man  who  presented  the  check,  and,  after 
looking  at  several  carriers,  announced  that  none  of  them  was  the  man, 
but  later  identified  plaintiff,  who  came  in  with  a  later  squad  of  car- 
riers. Plaintiff  was  also  Identified  by  certain  of  defendant's  salespeople, 
both  while  in  uniform,  and  while  in  citizens'  clothes,  and  after  the  post 
office  inspector  had  refused  to  proceed  further  In  the  matter  and  sug- 
gested the  police  department,  the  sergeant  of  the  police  reported  that 
plaintiff  was  off  duty  on  the  day  in  question  without  assigned  cause,  and 
that  no  one  could  tell  why  he  was  absent,  whereupon  defendant  at  the 
sergeant's  solicitation,  swore  out  a  complaint  on  which  plaintiff  was  ar- 
rested. On  being  arrested,  plaintiff  stated  that  he  could  not  tell  where 
he  was  on  the  day  in  question,  but  on  his  preliminary  examination  proved 
an  alibi,  and  was  discharged.  Held,  that  defendant  had  probable  cause 
for  plaintiff's  arrest  as  a  matter  of  law. 
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2.  Same— Questions  op  Law  ob  Pact. 

Where,  in  an  action  for  malicious  prosecution,  the  facts  are  nndlsputed, 
the  question  of  the  existence  of  probable  cause  is  one  of  law  for  the  court.  - 

[Ed.  Note.— For  cases  in  point,  see  vol.  33,  Cent  Dig.  Malicious  Prose- 
cution, §  161.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Benjamin  W.  Hobson  against  William  T.  Koch.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
HOUGHTON,  and- SCOTT,  JJ. 

E.  J.  Myers,  for  appellant. 
Herbert  R.  Linburg,  for  respondent 

HOUGHTON,  J.  The  action  is  for  malicious  prosecution.  The 
facts  and  circumstances  leading  to  plaintiff's  arrest  are  as  follows: 

On  the  28th  of  January,  1902,  at  about  1  o'clock  p.  m.,  a  man,  whose 
identity  is  still  unknown,  tendered  to  the  drygoods  firm  of  H.  C.  Koch 
&  Co.,  in  payment  for  a  lady's  coat  which  he  bargained  for,  a  check 
of  James  Everard's  Breweries,  drawn  by  its  president,  payable  to  and 
purporting  to  be  indorsed  by  J.  Waitzfelder.  The  defendant  is  a  mem- 
ber of  the  drygoods  firm,  and  the  saleswoman  consulted  him  as  to  ac- 
cepting the  check,  and  delivering  the  coat  and  paying  the  difference  in 
cash,  which  defendant  directed  to  be  done.  Shortly  afterwards  it  was 
ascertained  that  the  check  had  been  lost,  presumably  in  the  mail,  and 
that  the  indorsement  was  a  forgery.  The  defendant  instituted  inquiries 
to  endeavor  to  ascertain  who  committed  the  larceny,  and  to  that  end  con- 
sulted the  officers  of  the  drawers  of  the  check,  and  the  indorser,  and 
ascertained  that  the  check  had  been  mailed  but  never  delivered.  The 
president  of  the  brewing  company  called  defendant's  attention  to  the 
fact  that  the  forged  indorsement  was  similar  in  handwriting  to  that  of 
a  mail  carrier  who  delivered  letters  at  the  brewery  company's  office, 
and  suggested  that  the  letter  might  have  been  abstracted  from  the 
mails.  Defendant  notified  the  post  office  department  of  the  crime, 
and  requested  an  investigation,  and  an  inspector  was  detailed  to  in- 
vestigate the  matter,  and  a  description  of  the  man  who  had  uttered 
the  check  was  given  to  him.  The  inspector  reported  to  defendant  that 
the  description  did  not  correspond  to  the  carrier  on  the  Everard's 
Breweries  route,  but  that  it  did  correspond  with  the  appearance  of  an- 
other carrier  who  was  a  friend  of  his,  and  requested  that  defendant 
come  to  the  post  office  and  see  if  he  could  identify  the  man.  The 
defendant  did  so,  and  was  given  opportunity  to  look  at  several  car- 
riers, and  announced  that  none  of  them  was  the  man.  On  being  told 
to  wait  until  other  carriers  came  in  from  their  routes,  he  did  so,  and 
identified  this  plaintiff,  who  was  then  in  his  uniform.  To  make 
sure  of  no  mistake,  the  defendant  requested  that  he  be  permitted  to  see 
the  plaintiff  in  citizens'  clothes  such  as  he  wore  on  the  day  the  check 
was  cashed.  The  inspector  arranged  that  this  be  done,  and  defendant 
positively  identified  the  plaintiff.  Thereupon  the  inspector  arranged 
that  the  saleswoman  and  cashier  who  had  cashed  the  check,  should 
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see  the  various  mail  carriers;  and  they  identified  the  plaintiff  while 
in  his  uniform,  and  were  confirmed  in  their  identification  when  he  was 
in  citizens'  clothes.  The  inspector  notified  the  defendant  that  he  would 
continue  his  investigation  as  to  whether  or  not  the  letter  containing 
the  check  had  been  abstracted  from  the  mails.  After  a  delay  of  several 
months  the  inspector  informed  the  defendant  that  it  was  impossible 
for  him  to  connect  the  plaintiff,  or  any  other  letter  carrier  or  postal  em- 
ploye, with  the  cashing  of  the  check,  offering  however,  to  submit  to  the 
police  department  any  facts  in  his  possession.  The  defendant  then 
consulted  the  sergeant  of  police  in  his  precinct,  and  laid  the  facts  be- 
fore him,  and  he  said  he  would  make  further  investigation;  and  final- 
ly reported  to  the  defendant  that  he  had  found  that  the  plaintiff  was 
off  duty  on  the  28th  day  of  January,  without  assigned  cause,  and  that 
no  one  could  tell  why  he  was  absent,  and  that  plaintiff  was  the  man, 
and  asked  that  defendant  make  complaint.  This  the  defendant  did 
and  the  plaintiff  was  arrested.  On  his  arrest  the  officer  told  him  that 
the  crime  charged  against  him  was  committed  on  the  28th  day  of 
January,  and  asked  him  where  he  was  on  that  day,  and  plaintiff  replied 
that  he  could  not  tell,  and  the  officer  remarked  that  plaintiff  better  find 
out  if  he  wanted  to  clear  himself  from  the  charge. 

The  preliminary  hearing  was  had,  and  in  behalf  of  the  people  the 
presentationand  cashing  of  the  check,  and  delivery  of  the  merchandise  ob- 
tained thereon,  and  the  forgery  of  the  indorsement  were  proved,  and  the 
plaintiff  was  identified  as  the  man,  by  the  defendant  and  the  saleswoman 
and  cashier,  and  another  saleswoman  who  was  present  and  tried  on  the 
coat  by  request.  In  defense  the  plaintiff  proved  by  himself  and  other 
witnesses  that  he  was  in  attendance  at  the  funeral  of  a  relative  in  New 
Jersey  on  the  day  and  hour  in  question,  and  he  was  thereupon  dis- 
charged. In  addition,  the  defendant  testified  that  he  had  no  personal 
acquaintance  with  plaintiff,  and  had  no  motive  in  charging  him  with 
the  crime  other  than  that  he  deemed  it  his  duty  as  a  citizen  and  as  a 
merchant  to  prosecute  a  man  who  had  passed  a  forged  check  and  ob- 
tained money  and  goods  thereon ;  and  that  he  believed  when  he  entered 
complaint,  not  only  from  his  own  identification,  but  from  that  of  his 
employes,  that  the  plaintiff  was  in  fact  the  man  who  had  committed  the 
crime,  and  that  he  knew  nothing  of  the  plaintiff's  defense  of.  alibi 
until  it  was  developed  on  the  hearing  before  the  magistrate. 

All  of  the  above  facts  were  undisputed,  except  that  the  plaintiff 
denied  that  on  his  arrest  the  police  officer  asked  him  where  he  was  on 
the  28th  of  January,  and  that  he  replied  that  he  did  not  know.  This 
occurred,  however,  after  the  complaint  had  been  made  and  the  warrant 
for  plaintiff's  arrest  issued.  On  the  undisputed  facts  existing  at  the 
time  plaintiff  was  arrested,  we  think  the  defendant  showed  as  matter 
of  law  that  probable  cause  existed,  and  that  the  plaintiff's  complaint 
should  have  been  dismissed. 

The  investigation  which  defendant  instituted  was  cautious  and  pains- 
taking. That  a  crime  had  been  committed  by  some  one  was  beyond 
controversy.  The  identification  of  plaintiff  as  the  man  who  had  com- 
mitted it  was  far  from  reckless.  He  was  not  pointed  out  as  the  man 
who  was  suspected,  but  the  witnesses  were  compelled  to  pick  him  out 
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from  many  other  letter  carriers  in  similar  uniforms.  Even  then, 
to  make  assurance  doubly  sure,  the  witnesses  asked  opportunity  to 
see  the  plaintiff  in  citizens'  clothes;  and  dressed  in  that  manner,  not 
only  the  defendant  but  his  employes  positively  identified  him.  To  sub- 
stantiate this  identification  the  defendant  was  informed  by  the  sergeant 
of  police  that  the  plaintiff  was  off  duty  on  the  day  the  crime  was  com- 
mitted, and  that  his  superiors  did  not  know  why,  or  where  he  was. 
These  facts  constituted  reasonable  grounds  for  the  prosecution  of  plain- 
tiff and  furnished  probable  cause  for  his  arrest.  "Probable  cause  does 
not  necessarily  depend  upon  the  actual  guilt  of  the  person  prosecuted, 
but  may  rest  upon  the  prosecutor's  belief  in  his  guilt  when  based  on 
reasonable  grounds.  One  may  act  upon  what  appears  to  be  true,  even 
if  it  turns  out  to  be  false,  provided  he  believes  it  to  be  true,  and  the  ap- 
pearances are  sufficient  to  justify  the  belief  as  reasonable."  Burt  v. 
Smith,  181  N.  Y.  1,  6,  73  N.  E.  495,  496.  When  the  facts  are  un- 
disputed the  question  of  the  existence  of  probable  cause  is  one  of  law 
rather  than  of  fact  for  the  jury.  Rawson  v.  Leggett,  184  N.  Y.  604, 
77  N.  E.  662. 

It  is  urged  that  the  fact  that  the  post  office  inspector  reported  to  the 
defendant  that  he  could  not  connect  the  cashing  of  the  check  with  the  mail 
carrier  suspected,  or  with  any  man  connected  with  the  post  office  depart- 
ment, showed  the  subsequent  prosecution  malicious,  and  without  prob- 
able cause.  This  same  inspector,  inferentially,  advised  consulting 
the  police  force.  He  communicated  to  the  defendant  no  new  facts 
which  tend  to  put  him  upon  further  inquiry  or  to  shake  his  belief 
in  his  own  and  his  employes'  identification  of  the  plaintiff.  On  the  con- 
trary that  identification  was  strengthened  by  the  report  of  the  sergeant 
of  police  as  to  absence  from  duty  of  the  plaintiff  on  the  day  the 
crime  was  committed.  The  fact  that  the  post  office  department  was 
unwilling  to  take  action  did  not  under  the  circumstances,  destroy  the 
probable  cause  which  existed,  or  make  defendant  liable  if  he  proceeded 
independently. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event  .  All  concur. 


(51  Misc.  Rep.  221.) 

CULLINAN,  State  CJom'r,  v.  DWIQHT  et  al. 

(Supreme  Ck>urt,  Special  Term,  Oneida  (bounty.    June,  1906.) 

Depositions— Objection  to  GomnssioN. 

The  state  commisfiioner  of  excise  sued  the  holders  of  a  liquor  tax  cer- 
tificate, who  were  authorized  to  sell  liquors  only  on  written  prescription 
of  a  physician,  and  their  surety,  to  recover  on  the  hond  given  on  issuing 
the  certificate  for  having  sold  an  article  called  Penina,  which  was  claimed 
to  be  a  liquor,  within  the  meaning  of  the  Liquor  Tax  Law  (Laws  1896.  p. 
45,  c.  112).  Plaintiff  asked  for  a  commission  to  take  testimony  of  wit- 
nesses in  Ohio  as  to  the  Ingredients  of  the  article.  Held,  that  it  would 
not  be  denied  on  the  ground  that  the  formula  was  a  trade  secret  and  the 
relation  of  the  witnesses  to  the  manufacturer  was  confidential,  but  it 
should  be  left  for  the  witnesses  to  plead  their  privilege,  and  the  question 
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Of  their  rights,  and  pririlegeB,  and  what  evidence  may  be  suppressed  or 
deemed  privileged  must  be  passed  upon  In  some  other  proceeding. 
[Ed.  Note.— For  cases  in  point,  see  yoL  16,  Gent.  Dig.  Depositions,  t  52.] 

Action  by  Patrick  W.  CuUinan,  state  commissioner  of  excise  against 
Henry  D.  Dwight  and  others.  Motion  by  plaintiff  for  commission  to 
examine  nonresident  witnesses.  Motion  on  written  interrogatories 
allowed. 

Herbert  H.  Kellogg  (William  Vanamee,  of  counsel),  for  the  motion. 
Barnum,  Spicer  &  Wells,  opposed. 

DEVENDORF,  J.  This  motion  is  made  1^  the  plaintiff  to  obtain 
an  open  commission,  under  section  894  of  the  Code  of  Civil  Procedure, 
to  examine  certain  witnesses  in  the  city  of  Columbus,  O.  The  notice 
of  motion,  however,  is  in  the  alternative  for  a  commission  upon  in-' 
terrogatories,  if  an  open  commission  is  refused. 

The  action  is  brought  under  section  18  of  the  liquor  tax  law  (Laws 
1896,  p.  61,  c  112),  against  Dwight  &  Nye,  pharmacists  or  druggists 
of  Syracuse,  N.  Y.,  and  the  defendant  guarantee  company  as  surety 
to  recover  the  penalty  of  $500  on  the  bond  filed  by  said  druggists  when 
they  applied  for  and  obtained  a  liquor  tax  certificate,  to  traffic  under 
subdivision  3  of  section  11  of  the  liquor  tax  law,  as  a  pharmacist;  that 
is,  to  sell  liquors  only  upon  the  written  prescription  of  a  regularly 
licensed  physician. 

It  is  alleged  in  the  complaint  that  the  defendants  aforesaid,  while 
operating  under  their  liquor  tax  certificate  as  pharmacists,  sold  liquor 
which  was  commercially  known  as  "Peruna,"  in  violation  of  the  liquor 
tax  law.  The  defendants  admit  the  sale  of  Peruna,  but  deny  that  it 
is  a  liquor,  and  claim  that  it  is  a  medicine  and  has  been  compounded 
and  sold  as  such  and  is  manufactured  according  to  a  medical  formula 
and  was  sold  in  good  faith  for  the  cure  of  diseases  and  as  a  medicine. 
That,  I  think,  briefly  states  the  nature  of  the  defense  interposed; 
hence,  the  issue  which  will  necessarily  be  tried  will  be  whether  Peruna, 
alleged  and  admitted  to  have  been  sold,  was  a  liquor  within  the  definition 
of  section  2  of  the  liquor  tax  law,  which  defines  the  term  "liquor" 
as  used  in  said  act,  to  include  and  mean  all  distilled  or  ratified  spirits, 
wine,  fermented  or  malt  liquors. 

The  defendants  interposed  a  preliminary  objection  to  the  hearing  of 
the  motion,  to  the  effect  that  a  sufficient  affidavit  of  merits  was  not 
contained  in  the  moving  papers.  I  think  the  affidavit  in  the  moving 
papers  complies,  in  that  regard,  fully  with  the  requirements  of  sec- 
tions 888  and  894  of  the  Code  of  Civil  Procedure ;  it  avers  facts  suffi- 
cient with  reference  to  the  merits  of  the  action  and  the  materiality  of 
the  evidence  sought.  The  preliminary  objections  are,  therefore,  over- 
ruled. 

The  plaintiff  asks  that  a  commission  issue  from  this  court,  for  the 
purpose  of  examining  witnesses,  in  plaintiff's  behalf  herein,  in  the 
state  of  Ohio.  Five  witnesses  are  named  and  it  is  stated  in  the  moving 
papers  that  there  are  others  whose  names  are  at  this  time  unknown  to 
plaintiff,  but  the  testimony  sought  is  apparently  upon  one  line  of  proof, 
namely,  to  show  the  ingredients  contained  in  Peruna.  The  defendants 
lOON.Y.S.— 57 
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Strenuously  urge  that  the  plaintifPs  motion  should  be  denied,  for  the 
reason  that  the  witnesses  sought  to  be  examined  should  not  and  cannot 
be  compelled  to  divulge  the  formula  under  which  Peruna  is  manu- 
factured, and  that  such  formula  is  a  trade  secret,  and  that  the  relation 
of  the  witnesses  to  the  manufacturer  is  of  a  confidential  nature,  and 
that  the  court  should  not  lend  its  aid  to  compel  the  manufacturer  or 
those  in  his  employ  to  divulge  the  secrets  of  his  business. 

The  court  at  this  time  is  not  called  upon  to  say  whether  that  posi- 
tion taken  by  the  defendants  is  tenable  or  otherwise.  This  is  simply 
a  motion  for  a  commission,  made  under  certain  provisions  of  the  Code 
of  Civil  Procedure ;  and  the  only  question  which  this  court  passes  up- 
on and  determines  at  this  time  is  whether  the  allegations  and  showing 
contained  in  the  moving  affidavits  are  sufficient  to  entitle  the  plaintiff 
to  examine  certain  witnesses  by  means  of  a  commission  in  the  state  of 
Ohio.  The  witnesses  named  as  necessary  and  material  are  not  par- 
ties to  this  action.  We  cannot  presume  as  a  fact  that  they  will  plead 
their  privilege  even  if  justified  in  so  doing.  The  manufacturer  of  this 
medicine  or  compound  who  is  named  as  a  witness  may  be  willing, 
when  the  commission  is  prepared  to  take  the  evidence,  to  state  as  to 
the  ingredients  contained  in  Peruna ;  hence,  I  have  come  to  the  con- 
clusion that  the  plaintiff  is  entitled  to  a  commission.  Subsequent  ques- 
tions with  reference  to  the  rights  and  privileges  of  the  witnesses  called 
and  sworn  thereunder  as  well  as  what  evidence  may  be  suppressed  or 
deemed  privileged  must  be  determined  and  passed  upon  later  and  in 
some  other  proceeding. 

The  fact  that  the  defendants  say  or  show  that  the  evidence  sought 
from  these  witnesses  is  privileged  should  not  prevent  the  granting  of 
a  commission.  I  do  not  think,  however,  that  an  open  commission 
should  be  allowed.  It  would,  I  believe,  place  a  great  hardship  upon 
the  defendants,  and  there  are  other  reasons  which  bring  me  to  this 
conclusion ;  therefore,  the  application  for  an  open  commission  is  denied, 
and  a  commission  upon  written  interrogatories  will  issue.  The  com- 
missioner will  be  designated  by  the  court,  if  not  agreed  upon  by  the 
counsel,  at  the  time  of  settlement  of  the  form  of  the  order  to  be  entered 
hereon.    Ten  dollars  costs  are  allowed,  generally,  to  abide  the  event. 

Ordered  actordingly. 


CROCE  V.  BUCKLEY. 

(Supreme  Court,  Appellate  Division,  First  Department     November  5,  1906l> 

L  Master  and  Servant  —  Injuries  to  Servant  —  Sufficient  Afpuanogs  — 
Statutory  Requirements— Scaffoldings. 

A  freight  elevator  used  by  workmen  as  a  place  on  which  to  stand  while 
cutting  a  hole  in  a  wall  is  a  scaffold,  within  the  meaning  of  Laws  1897, 
p.  467,  a  416,  §  18,  providing  that  an  employer  shall  not  furnish  a  scaf- 
folding which  is  unsafe  or  improper. 

[Ed«  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, §  207.1 
2.  Same— Sufficiency. 

A  freight  elevator  having  an  entrance  from  four  floors,  which  is  in 
charge  of  no  particular  person,  and  Is  so  arranged  that  it  can  be  started 
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In  motion  from  any  floor  by  pnlling  a  rope  reached  through  the  entrance 
from  the  outside  of  the  shaft,  though  It  may  be  a  saltable  freight  elevator, 
Is  not  a  safe  scaffolding  on  which  to  place  men  to  work  at  cutting  a  hole 
through  the  wall,  within  the  meaning  of  Liaws  1897,  p.  467,  c.  416,  §  18, 
providing  that  an  employer  shall  not  ftimlsh  a  scaffolding  which  is  unsafe 
or  improper. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, §S  207,  208.] 

8.  8A]^!^— Sajvouardino  Dangebous  Appliancb— Abbangxkeitt  with  Others. 
An  arrangement  by  a  contractor  with  the  superintendent  of  a  build- 
ing, that  a  freight  elevator  on  which  the  contractor  placed  men  to  work 
at  cutting  a  hole  through  a  wall,  and  which  was  liable  to  be  moved  by 
others,  should  be  used  exclusively  by  such  workmen,  does  not  constitute 
a  discharge  of  the  duty  imposed  by  Laws  1887,  p.  467,  c.  415,  $  18,  provid- 
ing that  an  employer  shall  not  furnish  a  scaffolding  which  is  unsafe  or 
improper. 

4.  Same— Actions— BuBDEN  of  Pboof. 

Under  Laws  1897,  p.  467,  c.  415,  §  18»  providing  that  an  employer  shall 
not  furnish  scaffolding  which  is  unsafe  or  improper,  one  suing  to  recover 
for  injuries  sustained  by  her  intestate  through  the  unexpected  starting 
in  motion  of  a  freight  elevator  used  as  a  scaffold,  and  which  was  liable 
to  be  set  in  motion  by  others  than  those  working  thereon,  is  not  required 
to  prove  as  part  of  her  case  the  cause  of  such  sudden  starting. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34,  Gent  Dig.  Master  and  Serv- 
ant §§  894-000.] 

5.  Same— Evidence— SuFFiciENCT. 

Plaintiff's  intestate,  having  been  placed  with  another  on  a  freight  ele- 
vator to  cut  a  hole  through  the  wall,  was  injured  by  the  sudden  starting 
of  the  elevator  to  the  top  of  the  building,  and  the  breaking  of  the  sup- 
porting rope.  The  elevator  was  so  arranged  that  It  could  be  started 
from  any  floor  without  going  upon  it.  A  contractor  had  arranged  for 
the  exclusive  use  of  the  elevator  by  his  men,  but,  without  his  knowledge, 
his  agreement  was  not  entirely  carried  out  Nothing  appeared  as  to  the 
cause  of  the  elevator's  sudden  start  beyond  the  fact  that  it  was  not  started 
by  those  upon  it.  Held  sufficient  to  present  a  question  as  to  whether  the 
contractor  had  fulfilled  the  duty  of  furnishing  a  safe  scaffold,  imposed  by 
Laws  1897,  p.  467,  c.  415,  §  18,  providing  that  an  employer  shall  not  fur- 
nish a  scaffolding  which  is  unsafe  or  improper. 

[Ed.  Note. — For  cases  in  point,  see  vol  84,  Cent  Dig.  Master  and  Serv- 
ant, §§  1010-1025.] 

Scott,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Mary  Croce,  as  executrix  of  Andrew  Croce,  deceased. 
From  a  judgment  entered  upon  dismissal  of  the  complaint,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Richard  J.  Donovan,  for  appellant 
Theodore  H.  Lord,  for  respondent 

O'BRIEN,  P.  J.  From  the  facts,  as  stated  in  the  opinion  of  Mr. 
Justice  SCOTT,  it  is  evident  that  the  elevator  was  a  scaffold  within 
section  18  of  the  labor  law  (chapter  415,  p.  467,  Laws  1897),  which  is 
as  follows: 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure, 
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shall  not  famish  or  erect,  or  cause  to  be  furnished  or  erected  tor  the  perform- 
ance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical  con- 
trirances  which  are  unsafe,  unsuitable  or  improper,  and  which  are  not  so  con- 
structed, placed  or  operated  as  to  give  proper  protection  to  the  life  and  limb 
of  a  person  so  employed  or  engaged." 

As  tlie  elevator  could  be  set  in  motion  from  any  one  of  the  four 
floors  of  the  building  by  simply  pulling  a  rope,  it  was  not,  I  think,  a 
safe  and  proper  scaflFold,  within  the  contemplation  of  the  above  statute, 
even  though  it  be  admitted  that  it  was  in  sound  condition  as  an  eleva- 
tor, and  that,  while  at  rest,  it  was  suitable  for  the  use  to  which  it  was 
put,  because,  unless  the  power  were  shut  off,  it  was  liable  to  be  moved. 
Nor  was  the  arrangement  made  by  the  defendant  with  the  superintend- 
ent of  the  building  for  its  exclusive  use,  to  which  defendant  testified, 
but  which  it  was  established  was  not  observed,  a  sufficient  discharge 
of  the  duty  imposed  upon  the  defendant  by  the  statute.  It  was  un- 
suitable, as  a  scaffold,  by  reason  of  its  motnlity,  and  this  was  the  im- 
mediate cause  of  the  accident.  It  was  not  essential  to  the  plaintiff's 
cause  of  action  to  show  the  cause  of  the  sudden  starting  of  the  elevator ; 
her  case  was  established  by  showing  that  the  scaffold,  as  such,  was 
defective  or  improper,  and  that  the  accident  resulted  therefrom. 

Upon  the  evidence  there  was  a  question  as  to  whether  or  not  the 
defendant  fulfilled  his  duty  by  safeguards  which  would  prevent  the 
elevator  being  set  in  motion.  It  iFoUows,  therefore,  that  the  judgment 
dismissing  the  complaint  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event 

INGRAHAM,  CLARKE,  and  HOUGHTON,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  defendant  was  a  contractor  en- 
gaged in  doing  work  upon  a  building  in  the  city  of  New  York.  Plain- 
tiff's intestate  was  a  laborer  employed  by  him  in  the  course  of  the  work. 
Two  buildings  standing  side  by  side  were  known,  respectively,  as  "Nos. 
310  and  312  West  Thirty-Ninth  street"  No.  310  was  four  stories 
in  height,  and  No.  312  was  only  three  stories.  The  work  upon  which 
defendant  was  engaged  was  the  erection  of  an  additional  story  on  No. 
312 ;  and,  in  the  course  of  this  work  it  became  necessary  to  cut  a  hole 
through  the  brick  wall  between  the  two  buildings.  No.  310  was  used 
as  a  furniture  warehouse,  and  in  it  was  a  freight  elevator  running  to 
the  top  of  the  building,  and  which  was  commonly  used  for  carrying 
furniture  up  and  down,  and  was  apparently  used  at  will  for  this  pur- 
pose by  the  employes  in  both  buildings.  It  ran  to  the  top  of  the  higher 
building,  and  on  each  floor  below  the  fourth  there  were  entrances  to 
it  from  both  buildings.  There  was  no  conductor  or  other  person 
especially  charged  with  running  the  elevator,  but  any  one  could  start 
it  up  or  down,  and  stop  it  by  pulling  on  a  wire  rope ;  and  to  do  this 
it  was  not  necessary  that  the  person  operating  it  should  go  on  to 
the  elevator,  since  the  rope  controlling  it  could  be  reached  from  the 
outside. 

The  opening  through  the  wall  was  to  be  made  into  the  elevator  shaft, 
and  defendant  employed  one  Wigmore,  a  mason,  and  plaintiff's  de- 
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cedent,  who  was  Wigmore's  helper,  to  do  this  work.  The  defendant 
directed  his  workmen  to  stand  upon  this  elevator  while  cutting  the 
hole.  He  had  previously  seen  the  employes  in  the  building  using  the 
elevator  to  carry  the  goods  up  and  down,  but,  before  directing  the  men 
to  use  it,  he  had  obtained  an  agreement  from  the  superintendent  of 
the  building  that  the  workmen  were  to  use  it ;  the  understanding  being 
that  the  workmen  were  to  have  the  absolute  use  of  the  elevator  when 
they  got  ready  to  use  it  for  the  purpose  of  cutting  the  hole.  Defend- 
ant also  made  inquiries  as  to  the  capacity  of  the  elevator,  and  found 
that  it  was  capable  of  upholding  many  times  the  weight  that  would  be 
put  upon  it  by  reason  of  its  use  by  his  workmen.  The  men  were  ready 
to  go  to  work  at  cutting  the  hole  on  a  Friday  morning,  and  at  that 
time,  in  accordance  with  the  arrangement  between  defendant  and  the 
superintendent  of  the  building  the  elevator  was  run  up  to  the  top  floor, 
and  the  workmen  went  upon  it  .and  began  to  cut  the  hole  in  the  wall. 
They  continued  to  so  work  safely  during  all  of  Friday,  and  for  some 
hours  on  Saturday.  During  this  time,  apparently  in  violation  of  the 
agreement  between  the  defendant  and  the  superintendent  of  the  build- 
ing, the  elevator  was  occasionally  used  by  employes  of  the  building  for 
carrying  furniture  from  floor  to  floor.  Whenever  it  was  so  desired  to 
use  the  elevator  the  employe  using  it  would  first  give  warning  to  de- 
fendant's workmen  by  calling  out,  and  the  workmen  would  suspend 
their  work  while  the  elevator  was  being  used,  sometimes  remaining 
on  it,  and  sometimes  stepping  oflF.  -No  injury  occurred  to  either  of  the 
workmen  on  any  occasion  when  the  elevator  was  so  used.  The  defend- 
ant visited  the  work  from  time  to  time  while  it  was  in  progress,  but  did 
not  see  any  one  use  the  elevator  while  his  men  were  working  on  it, 
and  did  not  know  prior  to  the  accident  that  any  one  did  use  it  while 
his  men  were  working  on  it.  On  Saturday  morning,  while  the  men 
were  working  in  the  elevator  it  suddenly  started  upwards,  the  car 
hit  the  wheel  or  the  beam  supporting  the  wheel  upon  which  the  rope 
ran  which  elevated  and  lowered  the  car ;  that  rope  broke,  and  the  car 
fell  to  the  bottom  of  the  building  inflicting  upon  plaintiff's  decedent 
the  injuries  from  which  he  afterwards  died. 

The  evidence  suggests  no  explanation  whatever  as  to  the  cause  of  the 
accident.  No  defect  in  the  elevator  or  any  of  its  appliances  is  shown, 
and  indeed  it  was  expressly  conceded  on  the  trial,  by  plaintiff,  that  the 
elevator,  considered  with  reference  to  its  use  as  an  elevator  was  in 
sound  condition.  Nor  does  it  appear,  who,  if  any  one,  was  instrumental 
in  setting  it  in  motion,  except  that  it  was  testified  that  neither  of  de- 
fendant's workmen  started  it.  Upon  this  state  of  facts  the  court  dis- 
missed the  complaint.  It  is  now  urged  upon  behalf  of  the  plaintiff 
that,  although  safe,  suitable,  and  proper,  when  used  as  an  elevator,  the 
car  became  and  was  unsafe,  unsuitable,  and  improper,  and  not  so  con- 
structed, placed,  or  operated,  as  to  give  proper  protection  to  life  and 
limb  when  used  as  a  place  to  stand  upon  when  working,  at  which 
time  as  it  is  insisted,  it  became  in  effect  a  scaffold  within  the  meaning 
of  section  18  of  the  labor  law  (chapter  416,  p.  467,  Laws  1897),  With 
this  last  contention  we  are  disposed  to  agree,  and  to  hold  that  when 
hoisted  up  to  the  top  story,  and  there  used  as  a  place  upon  which  the 
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workmen  were  to  stand  while  cutting  the  wall,  the  elevator  became, 
and  must  be  considered  as  a  scaffolding  or  other  mechanical  contrivance 
furnished  by  defendant  for  the  performance  of  the  work.  So  consider- 
ed, it  was  defendant's  duty  to  exercise  reasonable  care  and  diligence 
to  see  to  it  that  it  was  safe,  suitable,  and  proper  for  the  use  to  which 
it  was  to  be  put,  and  that  it  was  so  constructed,  placed,  and  operated 
as  to  give  proper  protection  to  the  life  and  limbs  of  his  workmen,  whom 
he  directed  so  to  use  it ;  and  the  question  is,  whether  or  not  he  failed  in 
the  fulfillment  of  this  duty.  It  seems  to  be  quite  obvious  that,  so  long 
as  it  was  permitted  to  remain,  and  did  remain,  stationary,  it  was  entire- 
ly safe  and  suitable  for  the  purpose  for  which  it  was  used.  It  was 
capable  of  sustaining  the  necessary  weight,  and  there  is  nothing  to  in- 
dicate that  it  was  liable  to  sudden  or  other  movement,  without  the 
intervention  of  any  active  agency.  So  far  as  can  be  seen  it  was  as  safe, 
when  used  as  a  scaffold,  and  so  long  as  it  remained  stationary,  as  any 
other  suspended  scaffold  would  be.  The  only  apparent  danger  at- 
tending its  use,  if  any,  was  that  which  resulted  from  its  mobilit>% 
and  the  possibility  that  some  one  might  set  it  in  motion  while  the 
workmen  were  using  it.  Undoubtedly  there  was,  as  we  think,  a  certain 
danger  to  the  workmen,  if  the  elevator  continued  to  be  used  as  an  ele- 
vator, while  they  were  standing  upon  it  and  using  it  as  a  scaffold. 
This  danger  defendant  undertook  to  guard  against  by  obtaining  the 
promise  of  the  superintendent  of  the  building  that  the  workmen  should 
have  the  absolute  use  of  the  elevator  while  they  had  occasion  to  use  it. 
It  may  be  that  he  was  not  justified  in  relying  solely  upon  this  precau- 
tion, and  if  the  accident  had  happened  in  the  course  of  the  usual  and 
customary  use  of  the  elevator  by  the  employes  in  the  building,  a  ques- 
tion  might  have  been  presented  for  the  jury,  whether  or  not  the  de- 
fendant should  not  have  foreseen  the  possibility  of  such  usie,  and 
taken  more  effective  measures  to  guard  against  it  than  merely  to  rely 
upon  the  promise  of  the  superintendent. 

The  defendant,  however,  even  under  the  terms  of  the  labor  law,  was 
not  an  absolute  insurer  of  the  safety  of  his  workmen  while  working 
in  the  elevator,  and  was  not  called  upon  to  foresee  and  guard  against 
every  possible  contingency,  however  remote  and  improbable.  He  was 
not,  therefore,  bound  to  guard  against  every  unexplained  and  unex- 
plainable  accident,  such  as  that  which  did  occur.  At  most,  he  can 
be  held  bound  only  to  foresee  that,  notwithstanding  the  promise  of  the 
superintendent,  the  elevator  might  be  used  in  the  way  in  which  it  was 
obvious  it  might  be  used  if  no  precaution  were  taken;  that  is,  for 
running  up  and  down  by  the  employes  of  the  building  in  the  course  of 
their  business.  Although  he  did  not  guard  absolutely  against  this 
contingency,  the  accident  did  not  occur,  so  far  as  the  evidence  shows, 
from  any  such  use.  True,  the  elevator  was  used  by  the  employfe  in 
the  building,  and  thereby,  perhaps,  the  workmen  were  put  in  peril ;  but 
the  peril  from  that  cause  never  ripened  into  injury.  What  produced 
the  accident  was  the  sudden  jerking  of  the  elevator  up  against  the 
beams;  but  what  produced  that  sudden  jerking  up  nowhere  appears, 
and  it  is  indulgence  in  the  merest  conjecture,  without  evidence  to 
support  it,  to  presume  that  it  resulted  from  the  act  of  some  employe 
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in  the  buHding,  or  would  not  have  occurred  just  the  same  if  the  most 
effective  precaution  had  been  taken  to  prevent  the  employes  from 
using  it.  There  is  nothing  in  the  case,  therefore,  to  justify  the  pre- 
sumption that  the  accident  resulted  from  any  cause  which  the  defend- 
ant should  have  foreseen,  and  have  guarded  against  The  mere  fact 
that  the  accident  happened  does  not  impute  negligence  to  the  defend- 
ant, since  he  neither  constructed  nor  maintained  the  elevator.  He  made 
proper  inquiry  as  to  its  weight  sustaining  capacity.  The  elevator,  as 
an  elevator,  is  conceded  to  have  been  safe  and  suitable,  and,  obviously, 
was  equally  safe  and  suitable  for  use  as  a  scaffold,  if  permitted  to  re- 
main stationary.  Its  mobility  indicated  perhaps  a  danger,  in  case  it 
was  used ;  but  the  accident  did  not  result  from  such  use.  Therefore, 
if  we  assume  that  defendant  was  negligent  in  not  taking  more  effective 
steps  to  prevent  the  use  of  the  elevator,  that  is  the  only  negligence  of 
which  he  was  guilty,  and  that  negligence  did  not  result  in  injury. 
Undoubtedly  the  defendant  might  have  taken  precautions  which  would 
have  rendered  the  elevator  immovable  under  any  conceivable  circum- 
stances; but  to  hold  him  to  this  degree  of  responsibility  would  be  to 
charge  him,  in  effect,  as  an  insurer.  The  safer  and  better  rule  is  to  re- 
quire him  to  exercise  only  such  a  degree  of  care  as  should  be  reasonably 
expected  from  a  careful,  prudent,  and  vigilant  man.  So  far  as  appears, 
no  man  however  careful,  prudent,  and  vigilant  could  have  foreseen  the 
particular  cause  which  led  to  the  accident  herein  involved,  because  we 
do  not  even  yet  know  what  that  cause  was. 
The  judgment  should  be  affirmed,  with  costs* 


GBIFFEN  et  al.  ▼.  KEESE  et  aL 
(Supreme  Gonrt^  Appellate  Diylslon,  First  Department    November  5,  1006w) 

1.  JuDoicEivT—StnmoGATB's  Decree— Res  Judioilta. 

On  the  settlement  of  the  accounts  of  certain  execators,  the  surrogate 
directed  them  to  pay  to  themselves  as  trustees  $400,000  as  an  annuity 
fund  under  the  provision  of  the  will  directing  that  a  sufficient  amount  be 
set  aside  from  which  to  pay  the  annuities.  No  appeal  was  taken  from 
this  determination,  which  was  subsequently  recognized  by  the  Court  of 
Appeals  in  a  different  proceeding.  Held,  that  the  surrogate's  order  was 
res  judicata  of  the  issue  as  to  the  amount  necessary  to  obtain  the  annui- 
ties, as  against  all  persons  interested  who  were  either  parties  or  rep- 
resented in  the  proceedings  before  the  surrogate. 

2.  Tbubtb— Execution  by  TBUfirrEB—FuwD  fob  Payment  of  Annuities. 

Where  a  will  directed  testator's  trustees  to  set  apart  a  sum  sufficient  to 
furnish  an  income  to  pay  certain  annuities,  and  on  the  death  of  the 
annuitantB  to  divide  so  much  of  the  property  among  testator's  grandchil- 
dren as  was  not  required  to  pay  the  annuities  remaining,  the  trustees 
were  required  to  set  apart  a  sum  sufficient  to  pay  the  annuities  without 
applying  any  part  of  the  principal  for  that  purpose^  regardless  of  the 
present  value  of  the  annuities. 

Appeal  from  Special  Term,  New  York  County. 
Judicial  accounting  by  Charles  Griffen  and  others  as  surviving  trus- 
tees under  the  will  of  Samuel  Willets,  deceased,  to  which  William  L. 
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Kecse  and  another  filed  objections.  From  a  judgment  in  favor  of  de- 
fendants, plaintiffs  appeal.     Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
LAUGHUN,  and  CLARKE,  JJ. 

Wilson  M.  Powell,  for  appellants  Griffen  and  others, 

Charles  F.  Brown,  for  appellant  Mary  W.  Pell  Haggerty. 

Henry  A,  Forster,  for  respondents  Edward  and  Walter  R.  Willets  and 
Caroline  W.  Frame. 

Edward  E.  Sprague,  for  respondent  Amelia  W.  Leavitt 

INGRAHAM,  J.  The  question  presented  here  arose  under  the  will 
of  Samuel  Willets,  deceased.  The  testator  died  on  the  6th  day  of 
February,  1883,  and  his  will  was  admitted  to  probate  on  the  28th  of 
February,  1883.  The  provision  of  the  will  under  which  this  question 
arose  provides  for  certain  annuities  as  follows: 

"I  give  and  bequeath  the  foUowing  annuities  to  be  paid  annually,  and  erery 
year  during  the  lives  of  the  respective  parties— the  first  payment  to  be  made 
one  year  after  the  probate  of  this  wUl." 

Then  following  the  annuities  granted,  aggregating  $10,000,  the 
clause  continues: 

"And  I  direct  my  executors  to  set  apart  and  Invest  a  fnnd  sufficient  to  pro- 
duce the  above  annultiefi,  or  a  sufficient  amount  of  stocks  to  be  held  for  that 
purpose,  or  a  part  of  each,  which  fund,  and  the  unappropriated  Income  thereof 
is,  on  the  decease  of  the  annuitants  as  they  respectively  die,  to  be  divided 
among  my  grandchildren  who  shall  be  living  at  the  time  of  the  death  of  the 
respective  annuitants,  per  capita  and  not  per  stirpes,  only  retaining  an 
amount  sufficient  to  produce  the  required  amount  of  the  remaining  annui- 
tants." 

To  carry  into. effect  this  provision  of  the  will  the  executors  set 
apart  the  sum  of  $400,000,  the  income  to  be  applied  to  the  payment  of 
these  annuities.  Upon  the  accounting  of  the  executors,  the  residuary 
legatees  insisted  before  the  surrogate  that  this  was  in  excess  of  the 
amount  required  to  pay  the  annuities.  The  surrogate,  however,  af- 
firmed the  action  of  the  executors  in  setting  apart  the  sum  of  $400,- 
000  for  this  purpose,  and  a  decree  of  the  surrogate  was  entered  on  the 
29th  day  of  April,  1895,  approving  such  accounts.  In  that  decree 
it  is  provided: 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  said  executors,  out 
of  the  said  balance  of  principal,  pay  to  themselves  as  trustees  the  sum  of 
$400,000  as  a  fund  sufficient  to  produce  the  several  annuities  provided  for  in 
said  will  *  *  *  to  be  held  and  applied  by  them  under  the  provisions  of 
said  will  relating  to  said  fund." 

This  decree  was  not  appealed  from,  and  it  thereby  became  binding 
upon  all  those  interested  in  the  estate  as  an  adjudication  that  they  held 
this  fund  as  trustees  "as  a  fund  sufficient  to  purchase  the  several  an- 
nuities provided  for  in  said  will,  to  be  applied  under  the  provisions 
of  the  will  relating  to  said  fund."  In  pursuance  of  this  decree,  the 
executors  retained,  as  trustees,  the  sum  of  $400,000,  and  received  the 
income  thereof  and  paid  the  annuities  therefrom.  The  balance  of  the 
income  npt  being  necessary  to  provide  for  these  annuities  was  paid 
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over  to  the  trustees'  grandchildren  under  the  clause  of  the  will,  which 
provides  that : 

"The  fund  and  the  nnappropriated  Income  thereof  is,  on  the  decease  of  the 
annuitants,  as  they  respectively  die,  to  be  divided  among  my  grandchildren 
who  shall  be  living  at  the  time  of  the  death  of  the  respective  annuitants,  per 
capita,  and  not  per  stirpes." 

In  1886  the  trustees  commenced  a  proceeding  in  the  Surrogate's 
Court  for  an  accounting,  which  included  an  accounting  of  the  annuity 
fund.  The  residuary  legatees  again  interposed  objections  to  that  ac- 
counting, repeating  the  objection  that  the  sum  of  $400,000  was  in 
excess  of  that  necessary  to  pay  the  annuities.  This  contention  was 
overruled  by  the  surrogate,  from  which  an  appeal  was  taken  to  the 
General  Term  of  the  Supreme  Court  (In  re  Willets'  Estate,  42  Hun, 
658),  where  the  decree  of  the  surrogate  was  affirmed.  Whereupon  the 
residuary  legatees  appealed  to  the  Court  of  Appeals,  where  the  decree 
was  affirmed  (112  N.  Y.  289,  19  N.  E.  690).  In  speaking  of  this 
annuity  fund,  the  Court  of  Appeals  said : 

**It  is  further  claimed  that  the  $400,000  set  apart  to  raise  the  annuities  Is 
too  large  a  sum,  and  that  a  portion  of  it  should  be  restored  to  the  residuary 
fund.  It  was  the  duty  of  the  trustees  to  set  apart  a  sufficient  sum  to  produce 
the  annuities,  and  the  fund  should  be  so  large  as  to  provide  against  all  rea- 
sonable contingencies,  and  to  make  sure  that  it  would  produce  a  sufficient 
sum  to  pay  the  annuities.  The  surrogate,  on  the  accounting  of  the  executors, 
determined  that  the  $400,000  should  be  set  aside  for  that  purpose.-  That  de- 
termination has  never  been  appealed  from,  and  cannot  now  be  reviewed  or  re- 
versed upon  this  appeal.  But,  even  if  it  should  be,  we  would  feel  indisposed 
to  interfere  with  it  If  experience  shall  in  the  future  demonstrate  that  the 
fund  Is  more  than  sufficient  to  produce  the  annuities,  the  trustees  are  still 
under  the  control  of  the  courts,  and  may  by  proper  action  of  the  surrogate  or 
of  some  other  court  be  compelled  to  reduce  the  amount,  and  restore  a  portion 
thereof  to  the  residuary  fund." 

Subsequent  to  this  accounting,  as  the  annuitants  died,  the  trustees 
distributed  the  surplus  income  and  the  proportionate  amount  of  the 
sum  among  the  grandchildren  of  the  decedept  living  at  the  time  the 
annuitants  died.  Subsequently,  and  in  the  year  1890,  the  trustees 
commenced  an  action  in  the  Supreme  Court  for  an  accounting.  This 
resulted  in  a  judgment  entered  on  the  9th  of  February,  1891.  In  that 
judgment  it  was  determined: 

"That  the  balance  of  the  principal  of  the  annuity  trust  fund,  shown  by 
said  account  to  be  still  in  the  hands  of  the  plaintiffs,  as  trustees  of  said  fund, 
to  wit,  $284,673.54,  consisting  of  bonds  and  mortgages  and  cash,  as  shown  by 
said  account,  be  held  by  them  subject  and  pursuant  to  the  terms  of  said  will, 
and  subject  to  the  future  direction  of  any  competent  court  Since  the  entry 
of  this  decree  other  of  the  annuitants  have  died,  and  at  the  time  of  the  com- 
mencement of  this  action  the  surviving  annuitants  were  entitled  to  receive  the 
sum  of  $5,200  per  year.  To  furnish  this  amount  the  trustees  hold  as  princi- 
pal the  sum  of  $272,557.67 ;  $263,621.04  having  been  the  amount  directed  to 
be  held  by  them  under  the  judgment  to  which  attention  has  been  called,  and 
$8,986.63,  being  the  increase  in  the  value  of  the  securities  In  which  that  fund 
is  invested." 

A  descendant  of  one  of  the  surviving  grandchildren  of  the  testator 
claimed  before  the  court  below  that  this  sum  of  $400,0fl0  was  proved 
by  the  subsequent  development  to  have  been  in  excess  of  the  amount 
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required  to  pay  these  annuities ;  and  demanded  that  the  amount  in  ex- 
cess of  that  actually  required  be  returned  to  the  residuary  estate  of 
the  testator,  and  distributed  among  those  entitled  to  a  distributive  share 
of  tilt  residuary  estate.  The  surviving  grandchildren  of  the  testator 
claim  that  the  amount  in  excess  of  that  required, to  be  held  by  the 
trustees  to  provide  for  the  remaining  annuities  should  be  distributed 
among  the  grandchildren  of  the  testator.  This  question  becomes  im- 
portant, because  it  appears  that  since  the  death  of  the  testator  one  of 
the  testator's  grandchildren  has  died  leaving  issue,  and  if  the 
amount  in  excess  of  that  required  to  provide  for  the  annuities  is  treated 
as  a  part  of  the  fund  set  apart  to  provide  these  annuities,  and  is  dis- 
tributed under  the  clause  of  the  will  providing  for  the  annuities,  the 
issue  of  the  deceased  grandchildren  would  not  be  entitled  to  partici- 
pate. If  this  excess  was  treated  as  a  part  of  the  residuary  estate,  the 
children  of  the  testator's  grandchild  would  be  entitled  to  participate. 
I  agree  with  the  court  below  that  the  question  as  to  the  necessity  of 
setting  aside  this  sum  of  $400,000  to  provide  for  these  annuities  is  res 
judicata,  and,  as  between  those  entitled  to  the  residuary  estate,  and 
those  entitled  to  a  distribution  of  the  fund  held  to  provide  for  these 
annuities,  the  question  has  been  judicially  settled  that  the  sum  of 
$400,000  was,  at  the  time  of  the  action  of  the  trustees,  necessary  to 
provide  for  these  annuities.  The  question  as  to  that  amount  was  be- 
fore the  surrogate  upon  the  executors'  accounting.  The  amount 
necessary  for  that  purpose  had,  then,  to  be  determined.  The  testator 
directed  his  executors  to  set  apart  and  invest  a  sum  sufficient  to  pro- 
duce the  annuities,  or  a  sufficient  amount  of  stock  for  that  purpose. 
This  required  immediate  action  by  the  executors,  and  they  were  to 
determine  what  sum  was  sufficient  for  that  purpose.  That  sum  they 
determined  to  be  $400,000.  That  action,  of  course,  was  subject  to 
review  on  the  settlement  of  the  executor's  accounts ;  and  on  such  set- 
tlement the  court  determined  that  that  amount  was  necessary  to  carry 
this  direction  of  the  testator  out,  and  directed  the  executors  to  hold  and 
apply  it  under  the  provision  of  the  will  relating  to  said  fund,  and, 
from  that  judicial  determination  which  involved  the  ascertainment  of 
the  proper  amount,  no  appeal  was  taken.  All  the  parties  to  this  action 
were  parties  to  that  proceeding  except  the  descendant  of  the  deceased 
grandchild,  whose  parent  was  a  party  and  bound  by  the  decree  of  the 
surrogate.  That  the  sum  of  $400,000  was  a  proper  amount  for  that 
purpose  was  thus  judicially  determined  in  that  proceeding,  and  that 
judicial  determination  became  binding  upon  all  the  parties  to  the  pro- 
ceeding, and  was  not  thereafter  subject  to  review,  except  by  an  appeal 
from  that  decree,  and  no  appeal  was  taken.  This  was  recognized  by 
the  Court  of  Appeals,  where  the  court  said : 

"The  surrogate,  on  the  accounting  of  the  executors,  determined  that  the 
$400,000  should  be  set  aside  for  that  purpose.  That  determination  has  never 
been  appealed  from,  and  cannot  now  be  reviewed  or  reversed  upon  this  ap- 
peal." 

The  same  claim  was  made  on  that  appeal  as  is  made  now,  and  I 
think  this  determination  prevents  our  reviewing  the  decree  of  the  sur- 
rogate in  this  action.    I  think,  however,  that  the  court  should  have 
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directed  the  trustee  to  set  apart  a  sum  sufficient  to  furnish  an  income 
to  pay  the  annuities  without  applying  any  of  the  principal  for  that  pur- 
pose. The  present  value  of  the  annuities  has  no  bearing  on  that 
question.  The  direction  in  the  will  is  that  the  fund  set  apart  and  in- 
vested is  to  be  sufficient  to  produce  the  annuities.  Upon  the  death  of 
the  annuitants  the  fund  is  to  be  divided  among  the  testator's  grand- 
children, only  retaining  an  amount  sufficient  to  produce  the  required 
amount  for  the  remaining;  annuitants.  To  produce  the  required  amount 
for  the  remaining  annuitants  would  require,  at  least,  $150,000,  and  I 
think  the  judgment  should  be  modified,  so  as  to  direct  the  trustees  to 
retain  that  amount.  Costs  to  the  plaintiffs  and  to  the  respondents 
to  be  paid  out  of  the  principal  of  the  trust.    All  concur. 


HOLLISTER  v.  WOHLFEIL. 
<Supreme  Court,  Appellate  Division,  First  Department     November  5,  1906.) 

1.  QnisTTNO  TiTLi>— Estate  op  Defendant. 

One  having  rights  only  as  assignee  of  or  subtenant  under  a  lease  ex- 
piring in  five  years  is  not  one  against  whom  action  may  be  brought  un- 
der Code  Civ.  Proc.  §  1638  et  seq.,  authorizing  an  action  to  determine  an 
adverse  claim  to  real  estate  to  be  brought  against  one  making  a  claim 
to  an  estate  therein  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  10. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41,  Cent  Dig.  Quieting  Title, 
151.] 

2.  Injunction— Pendente  Litb. 

Plaintiff  not  setting  forth  a  cause  of  action  entitling  her  to  judgment 
is  not  entitled  to  an  injunction  pendente  lite. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27,  Cent  Dig.  Injunction,  §§ 
30a-306.] 

3.  Courts— JuBisDionoN— Title  to  Real  Estate. 

The  municipal  court  is  not  ousted  of  jurisdiction  of  summary  proceed- 
ings to  recover  possession  of  subtenants  by  their  answer,  raising  the  ques- 
tion whether  plaintiff's  lease  has  been  forfeited  and  terminated. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Georgia  T.  HoUister  against  Samuel  D.  Wohlfeil.  From 
an  order  continuing  an  injunction  restraining  the  prosecution  by  de- 
fendant in  the  Municipal  Court  of  summary  proceeding  to  recover 
possession  of  real  estate,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Edward  Hymes,  for  appellant. 

James  W.  Prendergast,  for  respondent. 

SCOTT,  J.  In  1886  the  plaintiff  acquired  two  lots  of  land  upon 
which  buildings  were  erected,  situated  on  avenue  A  of  this  city.  When 
she  acquired  the  proper^  it  was  subject  to  a  lease  which  expired  in 
1890.  Upon  the  expiration  of  that  lease  she  made  a  new  lease  of  the 
premises  to  one  Althea  Mackey,  for  a  term  of  21.  years  from  May  1, 
1890.    This  lease  contained  a  covenant  against  assignment  thereof 
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without  consent  of  the  lessor,  and  provision  that  in  case  of  the  breach 
of  sudi  covenant  the  lessor  might  re-enter.  The  complaint  alleges 
that  in  March,  1906,  Althea  Mackey,  the  lessee,  without  plaintiffs 
consent  assigned  the  lease  and  the  unexpired  term  thereof  to  the  de- 
fendant, thereby  violating  the  covenant  above  referred  to,  and  that 
plaintiff  thereafter  made  an  entry  in  and  upon  the  demised  premises^ 
and  that  such  re-entry  for  conditions  broken  operated  to  bring  about 
an  immediate  termination  of  the  lease  and  the  term  of  years  granted 
thereby.  The  defendant  denies  that  there  was  any  attempt  to  assign 
the  lease  to  him,  but  alleges  that  all  that  he  received  was  a  sublease 
for  a  term  expiring  one  month  earlier  than  the  expiration  of  the  lease 
to  Mackey.  There  is  included  in  the  motion  papers  certain  evidence 
given  in  another  proceeding  by  persons  who  had  seen  and  examined 
the  instrument  executed  by  Mackey,  who  describe  it  as  an  assignment 
of  the  lease ;  and,  as  the  defendant  had  it  within  his  power  to  definite- 
ly settle  the  question  by  producing  the  instrument  or  a  copy  thereof 
upon  the  hearing  of  the  motion,  and  did  not  see  fit  to  do  so,  we  shall 
assume  for  the  purposes  of  this  appeal  that  the  instrument  was  an 
assignment,  and  not  merely  a  sublease.  There  were  a  number  of  sub- 
tenants upon  the  property  when  Mackey  assigned  the  lease  to  de- 
fendant, of  whom  a  considerable  majority  have  undertaken  to  attont 
to  plainiff,  and  have  paid  rent  to  her.  Against  two  of  these  subtenants 
the  defendant  instituted  summary  proceedings  in  the  Municipal  Court. 
Of  these  proceedings  the  plaintiff  appears  to  have  assumed  the  active 
defense  on  the  part  of  the  tenants.  In  each  case  a  final  order  was 
made  in  favor  of  defendant  as  landlord,  and,  the  execution  of  the 
order  having  been  stayed,  appeals  were  taken  and  are  now  pending 
before  the  Appellate  Term.  The  defendant  has  instituted  some  18 
other  proceedings  against  as  many  subtenants,  and  the  order  ap- 
pealed from  restrains,  pendente  lite,  the  prosecution  of  these  proceed- 
ings, and  likewise  restrains  the  deifendant  generally  from  attempting 
to  collect  rents,  or  from  interfering  in  any  way  with  plaintiff's  peace- 
able possession  of  the  premises. 

The  action  is  avowedly  brought  under  chapter  14,  tit.  1,  art  5,  § 
1638,  Code  Civ.  Proc.  et  seq.,  which  authorizes,  in  certain  cases,  an 
action  by  a  party  in  possession  to  determine  an  adverse  claim  to  real 
property.  Such  an  action  may  be  brought  against  a  defendant  who 
makes  or  might  make  a  claim  to  an  "estate  in  the  property  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  10,  in  possession,  rever- 
sion or  remainder,  or  to  any  interest  in  that  property  including  any 
claim  in  the  nature  of  an  easement  therein,  whether  appurtenant  to 
any  other  estate  or  lands,  or  not,  and  also  including  any  lien  or  incum- 
brance upon  said  property  of  the  amount  or  value  of  not  less  than 
$250."  The  utmost  claim  that  defendant  can  assert,  assuming:  that 
he  is  assignee  of  the  lease,  is  the  unexpired  term  of  Althea  Mackey 
which  runs  only  until  May  1,  1911.  He  cannot  therefore  be  said  to 
claim  an  estate  for  a  term  of  years,  not  less  than  10.  His  claim, 
therefore,  whether  a  subtenant,  or  as  assignee,  is  not  one  of  those 
concerning  which  an  action  for  determination  may  be  brought  under 
the  sections  of  the.  Code  above  cited.    It  appears  therefore  that  this 
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action  cannot  be  successfully  maintained  If  the  plaintiflF  does  not 
set  forth  a  cause  of  action,  entitling  her  to  a  judgment,  she  is  not 
entitled  to  an  injunction  pendente  lite.  In  order  to  justify  such  an 
injunction,  it  must  appear  presumptively  that  the  plaintiff  is  entitled 
to  a  judgment,  and  that  does  not  so  appear  in  the  present  case.  If 
the  tenants  against  whom  the  defendant  is  proceeding  have  just  and 
valid  defenses,  no  reason  is  disclosed  why  they  may  not  success- 
fully assert  them  in  the  summary  proceedings.  If  they  have  no  such 
defenses  the  prosecution  of  the  proceedings  should  not  be  enjoined. 
The  plaintiff  is  in  error  in  assuming  that,  because  the  answers  of 
the  tenants  may  seek  to  raise  the  question  as  to  whether  the  lease  has 
been  forfeited  and  terminated,  the  Municipal  Court  will  thereby  be 
ousted  of  jurisdiction.  Quinn  v,  Quinn,  46  App.  Div.  241,  61  N. 
Y.  Supp.  684. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
"$10  costs  and  disbursements,  and  the  temporary  injunction  vacated, 
and  the  motion  to  continue  it  pendente  lite  denied,  with  $10  costs.  AH 
concur. 


HIRTBNSTEIN  v.  INTERURBAN  ST.  BY.  CO. 
XSupreme  Court,  Appellate  Diylslon,  First  Department    Noyember  6,  1906.) 

^TBKST  RAILBOADS— INJT7BIE8— ACTION^lNSTBUOnONS. 

Where,  in  an  action  against  a  street  railroad  for  the  death  of  a  child 
three  years  and  nine  months  old,  run  over  by  a  ear,  the  court  left  to  the 
jury  the  question  whether  the  child  was  sul  juris,  defendant  was  entitled 
to  an  Instruction  that  if  the  child  was  sul  juris,  he  was  bound  to  exercise 
such  care  and  caution  as  was  to  be  expected  of  a  child  of  his  age  under 
the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
I  268;   vol.  87,  Gent  Dig.  Negligence,  §§  121-129,  893.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Aaron  Hirtenstein,  as  administrator  of  the  estate  of  Louis 
"Hirtenstein,  deceased,  against  the  Interurban  Street  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Charles  F.  Brown,  for  appellant 
Max  D.  Steuer,  for  respondent. 

INGRAHAM,  J.  The  plaintiff's  intestate  was  three  years  and  nine 
months  old.  He  was  struck  by  one  of  the  defendant's  cars  while  at- 
tempting to  cross  Houston  street  in  the  city  of  New  York,  and  sus- 
tained injuries  which  resulted  in  his  death.  The  charge  of  the  learn- 
ed trial  judge  was  very  concise  as  to  the  rules  of  law  which  should 
l^overn  the  jury  in  determining  the  questions  presented  to  them.  The 
jury  were  not  instructed  as  to  whether  the  plaintiff's  intestate  was 
required  to  exercise  any  care  in  the  use  of  the  street. 

The  court,  however,  instructed  the  jury  that: 
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"The  boy  was  of  such  tender  years  that  he  is  called,  In  the  phraseology  of 
the  law,  non  sui  Juris,  which  may  be  taken  to  mean  here  that  he  was  not 
of  that  age  and  capacity  to  be  capable  of  contributory  negligence  himself. 
*  *  *  So  it  comes  to  you  to  determine,  practically,  In  the  first  instance, 
whether  the  parents  were  at  fault  at  all  in  allowing  this  child  to  be  in  the 
street,  or  in  not  taking  such  care  of  him  that  he  should  not  be  in  the  street 
unattended  on  this  occasion.  If  you  find  that  they  were  not  at  fault,  you  will 
then  determine  whether  the  driver  acted  with  the  reasonable  care  of  a  person 
of  ordinary  prudence  under  the  circumstances." 

The  court,  then,  at  the  request  of  the  plaintiff,  charged: 

**A  child  three  years  and  nine  months  of  age  is  in  the  law  considered  ncMi 
sui  juris,  meaning  that  the  child  is  not  of  sufficient  discretion  to  be  responsi- 
ble for  Its  own  acts,  and  cannot,  therefore,  be  guilty  of  negligence. 

To  this  charge  the  defendant  excepted.  The  defendant  then  re- 
quested the  court  to  charge : 

"Second.  The  Jury  must  determine  from  the  evidence  whether  or  not  the 
plaintiff  was  sui  Juris,  and  the  burden  of  satisfying  their  minds  in  this  regard 
is  upon  the  plaintiff." 

Counsel  for  the  plaintiff  said : 

"I  consent  to  the  charging  of  the  second  request  in  the  language  requested.** 

Whereupon  the  court  stated: 

"Upon  the  consent  of  the  plaintiff,  and  on  the  request  of  the  defendant,  the 
court  charges  you." 

The  court  then  repeating  to  the  jury  the  second  request.  The  court 
having  charged  the  jury  as  a  matter  of  law  that  the  child  was  non 
sui  juris,  at  the  request  of  both  parties,  left  to  the  jury  the  ques- 
tion whether  or  not  the  child  was  sui  juris.  The  counsel  for  the 
defendant  then  requested  the  court  to  charge : 

"Fifth.  If  the  Jury  find  that  the  plaintiff  was  sui  Juris,  then  they  must  de- 
termine from  the  evidence  whether  he  observed  the  degree  of  care  proper  to 
his  age  and  condition ;  and  if  they  believe  that  the  plaintiff  has  not  proven 
by  a  prei)onderance  of  evidence  that  he  did  exercise  such  care  and  caution, 
then  their  verdict  must  be  for  the  defendant 

"Sixth.  Even  if  the  Jury  find  that  the  child  was  non  sui  Juris,  still  before 
they  can  find  a  verdict  for  the  plaintiff,  they  must  find  that  the  child  exer- 
cised the  care  and  caution  of  an  ordinary  prudent  child  of  the  same  age  and 
circumstances." 

These  requests  the  court  refused,  and  the  defendant  excepted.  If 
it  was  a  question  for  the  jury  as  to  whether  or  not  the  child  was  sui 
juris  and  the  last  instruction  to  the  jury  was  that  that  was  a  question 
for  the  jury  to  determine,  then  the  defendant  was  entitled  to  have  the 
jury  instructed  that  if  they  found  that  the  child  was  sui  juris,  he  was 
bound  to  exercise  such  care  and  caution  as  could  be  expected  of  a 
child  of  his  age  under  the  circumstances  existing  at  the  time  of  the 
accident.  At  the  time  of  the  accident  the  child  was  in  good  health. 
His  father  testified  that  he  was  a  vigorous  boy,  in  good  spirits,  a 
lively  boy,  and  would  run  around  with  boys  of  his  age. 

From  the  evidence  it  would  appear  that  when  this  boy  started  to 
cross  the  track  the  car  was  about  46  feet  away,  that  the  boy  ran  rapidlv 
from  the  sidewalk,  that,  when  he  reached  the  middle  track,  he  dropped 
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something,  and  then  stooped  to  pick  it  up,  or  fell  down,  and  the  car 
came  upon  him.  One  witness  testified  that  he  saw  the  boy  as  he  was 
trying  to  cross  the  street ;  that  he  stooped  down,  and  was  looking  to 
pick  up  something,  and  just  then  the  car  came  down  at  full  speed. 
A  police  officer  on  the  platform  of  the  car  testified  that  he  saw  the 
boy  leave  the  sidewalk,  clear  the  first  track,  and  stumble  as  he  got 
on  the  second  track  and  fell  downward,  when  the  horses  were  six 
feet  from  the  boy;  that  as  soon  as  the  boy  started  to  leave  the  curb 
the  driver  commenced  to  put  on  the  brake,  and,  as  soon  as  it  became 
apparent  that  the  boy  was  on  the  track,  the  driver  tried  to  stop  the 
car;  that,  from  the  time  the  driver  started  to  stop  the  car  until  it  came 
to  a  stop,  it  went  about  20  feet.  This  witness  was  corroborated  by 
another  passenger  who  was  upon  the  front  platform,  by  the  driver 
of  the  car,  and  by  an  employe  of  the  street  cleaning  department  in 
the  immediate  neighborhood,  who  testified  that  he  saw  the  boy  run 
across  the  north  rail,  and  that  he  slipped  between  the  two  rails  and 
fell  across  the  south  rail.  Upon  this  testimony  there  is  serious  doubt 
whether  the  evidence  is  sufficient  to  sustain  a  finding  that  the  de- 
fendant was  negligent;  but,  having  left  it  to  the  jury  to  say  whether 
the  child  was  sui  juris,  the  jury  should  have  been  instructed  as  to 
the  duty  of  the  child,  and  that  negligence  on  his  part  would  bar  a 
recovery.  I  think,  considering  the  method  in  which  this  case  was 
submitted  to  the  jury,  that  there  should  be  a  new  trial. 

Judgment  and  order  reversed,  and  new   trial  directed;  costs  to 
appellant  to  abide  event.    All  concur. 


GOLDSTROM  ▼.  INTBRBOROUGH   RAPID  TRANSIT  CO.  et  al. 
(Supreme  Ck)urt,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  Easements— AcQxnsrrioN  bt  Pbesobiftion. 

An  elevated  railroad  may  acquire  by  prescription  the  easements  of 
abutting  owners. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  17»  Cent  Dig.  Easements,  §  84.] 

2.  LiinTATioN  OF  Actions— CoinfENOEUSNT  of  Action— Effect— Persons  not 

Pabties. 

An  action  by  a  tenant  of  an  abutting  owner  against  an  elevated  railroad 
for  injuries  to  easements,  brought  within  20  years  after  the  commence- 
ment of  the  operation  of  the  railroad,  does  not  interrupt  the  nmning  of 
limitations  against  the  owner,  and  he  cannot  after  the  expiration  of  more 
than  20  years  from  the  commencement  of  the  operation  of  the  railroad 
maintain  an  action  for  injury  to  easements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  Cent  Dig.  Limitation  of  Ac- 
tions, H  548-550.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Katie  Goldstrom  against  the  Interborough  Rapid  Transit 
Company  and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
LAUGHUN,  and  CLARKE,  JJ. 
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Theodore  L.  Waugh,  for  appellants. 
Edwin  M.  Felt,  for  respondent 

O'BRIEN,  P.  J.  This  action  was  commenced  January  28,  1901,  by 
the  plaintiff  as  owner  of  the  fee  against  the  elevated  railroad.  By  stipu- 
lation the  Interborough  Rapid  Transit  Company  was  joined  as  a  party 
defendant.  It  was  shown  that  the  operation  of  the  railroad  and  the 
running  of  the  first  train  in  front  of  the  property  occurred  on  March 
1,  1880,  so  that  this  action  was  commenced  20  years  after  the  above 
entry. 

The  main  question  upon  this  appeal  is  as  to  whether  the  defendants 
have  acquired  the  right  to  maintain  and  operate  their  railroad  by  pre- 
scription. This  question  was  directly  presented  in  Hindley  v.  Man- 
hattan Railway  Co.,  103  App.  Div.  604,  93  N.  Y.  Supp.  53,  and  in  fol- 
lowing it  the  learned  judge  at  Special  Term  decided  in  favor  of  the 
plaintiff.  Subsequently  the  Hindley  Case  was  appealed,  and  has  been 
decided  by  the  Court  of  Appeals  reversing  this  court  (185  N.  Y.  335, 
78  N.  E.  276),  and  finally  settling  this  long  mooted  question  by  hold- 
ing that  the  elevated  railroad  may  acquire  easements  of  abutting  own- 
ers by  prescription.  There  is  no  distinction  in  principle  between  the 
Hindley  and  the  case  at  bar.  We  are  therefore  bound  by  the  decision 
of  the  Court  of  Appeals,  unless  there  are  facts  in  the  present  case  call- 
ing for  the  application  of  a.  different  rule. 

It  is  insisted  that  the  cases  are  distinguishable  because  of  a  suit 
brought  by  a  tenant  wjthin  the  20  years  against  the  railroad  company, 
which  as  contended,  interrupted  the  running  of  the  statute  against  the 
owner  of  the  fee.  This  necessarily  requires  a  determination  of  whether 
or  not  the  tenant  can  be  said  lejgally  to  have  represented  the  landlord 
in  bringing  the  action,  or,  in  oSier  words,  did  the  action  brought  by 
the  tenant  inure  to  the  benefit  of  the  landlord.  The  solution,  we  think, 
depends  upon  the  answer  to  be  given  as  to  whether  different  prescrip- 
tions may  exist  in  favor  of  different  persons  in  respect  to  tiie  same 
land,  or,  differently  expressed,  are  the  interests  of  a  landlord  and  ten- 
ant so  identified  and  similar  as  to  have  the  rights  of  one  affected  by 
the  course  or  conduct  of  the  other?  Washburn,  in  his  work  on  the  Law 
of  Easements  and  Servitudes  (4th  Ed.  p.  165),  states  what  the  deci- 
sions confirm  that : 

"Different  prescriptions  may  exist  in  favor  of  different  personii  in  respect  to 
the  same  land.  That  is,  one  may  have  a  prescriptive  rlglit  for  one  purpose  and 
another  may  have  a  lilse  right  for  another  purpose." 

Moreover,  we  find  in  this  elevated  railroad  litigation  a  number  of 
cases  which  hold  that  the  right  of  action  as  between  the  landlord  and 
tenant  is  separate  and  distinct,  being  based  upon  the  separate  and  dis- 
tinct estate  which  each  enjoys.  Storms  v.  Man.  Ry.  Co.,  178  N.  Y. 
493,  71  N.  E.  3,  66  L.  R.  A.  625 ;  Kearney  v.  Met.  El.  Ry.  Co.,  129  N. 
Y.  76,  29  N.  E.  70;  Witmark  v.  N.  Y.  El.  R.  R.  Co.,  149  N.  Y.  393. 
44  N.  E.  78.  In  Kemochan  v.  Manhattan  Ry.  Co.,  161  N.  Y.  345,  55 
N.  E.  906,  Judge  Gray  thus  clearly  expresses  the  opinion  of  the  Court 
of  Appeals: 
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"There  Is  no  principle  of  law  that  limits  the  number  of  actions  which  may 
be  brought  against  a  wrongdoer  by  those  who  have  suffered  from  his  acts.  If 
the  wrong  is  one  committed  upon  the  rights  of  thei  lessor  of  property  by  an 
Injury  done  to  the  reversion,  he  may  have  his  remedy.  If  It  is  one  which 
diminishes  the  enjoyment  by  the  tenant  of  the  possession  of  the  premises 
leased,  he,  also,  may  have  his  remedy.  As  it  was  said  In  the  Hlne*8  Case,  128 
N.  Y.  571,  29  N.  E.  60 :  'In  either  case  it  Is  a  master  of  proof  as  to  the  dam- 
age sustained  by  the  particular  complainant  and  neither  litigant  Is  the  rep- 
resentative of  the  other  in  an  action  of  trespass.' " 

As  correctly  urged  by  the  appellant,  therefore,  to  each,  separately, 
is  open  and  available  a  protection  from  wrong  and  a  remedy  for  in- 
jury, and  each  may  both  actually  grant  and  be  presumed  to  grant  a 
separate  right.  They  are  not  privies  in  title  for  **the  term,  ^privity'  de- 
notes mutual  or  successive  relationship  to  the  same  right  of  property." 
1  Greenleaf  on  Evidence  (16th  Ed.)  §  633.  And  the  same  author  (sec- 
tion 645)  thus  states  the  law: 

"The  claim  of  a  prescriptive  right  may  be  defeated  by  evidence,  showing 
that  it  has  been  interrupted  within  the  legal  period ;  but  thi^  must  be  an  in- 
terruption of  the  right,  and  not  simply  an  interruption  of  the  use  or  posses- 
sion." 

And  again  he  says: 

"The  acquiescence  of  the  owner,  however,  may  be  Inferred  from  drcnm- 
stances,  and,  where  the  time  has  once  begun  to  run  against  him,  the  inter- 
position of  a  particular  estate  does  not  stop  it"  See,  also»  Washburn's  Law  «f 
Easements  and  Servitudes  (4th  Ed.)  p.  148 ;  Wood  on  Limitations  (4th  Bd.)  § 
270 ;  Freeman  on  Ck)-Tenancy  and  Partition  (2d  Ed.)  i  106. 

Without  attempting  to  quote  at  length  from  text-writers  or  the  de- 
cisions in  other  jurisdictions,  it  is  sufficient  to  say  that  upon  the  ques- 
tion of  what  does  and  does  not  stop  the  running  of  the  statute,  that 
as  between  the  landlord  and  tenant,  though  the  cause  of  action  in 
favor  of  the  landlord,  and  that  in  favor  of  the  tenant  may  be  for  the 
same  wrong  and  for  similar  relief,  an  action  by  the  latter  cannot  be 
held  legally  to  stop  or  interrupt  the  statute  when  it  has  once  been  set 
running  as  against  the  landlord. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


PEOPLE  ex  rel.  DUNN  v.  METZ,  Comptroller,  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     November  5,  1006.) 

1.  Municipal  Corporations— Building  Department— Authobity— Statutes. 

The  Building  Code,  enacted  under  Greater  New  York  Charter,  Laws 
1901,  p.  208,  c.  466,  S  470,  providing  that  in  case  of  danger  arising  from 
the  falling  of  any  building  the  department  of  buildings  shall  cause  the 
necessary  work  to  be  done  to  render  the  same  temporarily  safe,  and  may 
employ  laborers  necessary  to  perform  the  work,  does  not  give  to  the  de- 
partment the  power  to  make  a  contract  for  the  storage  of  materials  taken 
from  an  owner's  collapsed  building  nor  to  employ  "watchmen  to  protect 
such  materials. 

2.  Mandamus— Peremptory  Writ— Condition  Precedent  to  Granting. 

A  peremptory  writ  of  mandamus  should  not  be  allowed  where  a  ques- 
tion of  fact  must  be  disposed  of  before  the  granting  of  relief  by  manda- 
lOON.Y.S.— 58 
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mns  and  the  relator  In  such  a  case  can  only  demand  an  altemattye  writ, 
so  that  the  question  of  fact  may  be  disposed  of. 

[Ed.  Note. — For  cases  in  point,  see  toI.  83,  Gent  Dig*  Mandamus,  f  405.] 
8.  Same— CoMPEixiNG  Payment  or  Unliquidated  Claims. 

Where  a  claim  against  a  city  involves  charges,  not  based  on  any  spe- 
cific contract,  for  the  rental  value  of  land  and  for  services  of  watchmen 
protecting  property  stored  thereon,  mandamus  to  compel  the  city  to  allow 
and  pay  the  claim  does  not  He,  and  the  proper  remedy  is  to  sue  the  dty 
In  an  action  at  law. 

[Ed.  Note.— For  cases  In  point,  see  voL  83,  Cent  Dig.  Mandamus,  U 
235-237.] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people  on  the  relation  of  Bartholwncw  Dunn, 
as  executor  of  Thomas  J.  Dunn,  deceased,  against  Henry  A.  Metz, 
as  comptroller  of  the  city  of  New  York,  and  another.  From  an  or- 
der granting  a  peremptory  writ,  defendants  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHLIN, 
CLARKE  and.  SCOTT,  JJ. 

Theodore  Connoly,  for  appellants. 
George  H.  D.  Foster,  for  respondent 

INGRAHAM,  J.  This  proceeding  was  commenced  on  the  relation 
of  Thomas  J.  Dunn  for  a  peremptory  writ  of  mandamus  requiring 
tKe  auditor  of  accounts  in  the  office  of  comptroller  of  the  city  of 
New  York  to  audit  the  account  of  the  petitioner  and  directing  the 
comptroller  to  pay  the  claim,  thus  audited.  A  peremptory  writ  of 
mandamus  was  granted  as  prayed  for,  and  from  the  order  granting 
it  the  comptroller  appeals.  The  petition  upon  which  this  writ  was 
granted  alleges  that  on  March  2,  1904,  the  Darlington  Hotel  which 
was  in  process  of  erection  collapsed,  leaving  within  the  debris  arising 
therefrom  a  number  of  persons,  destroying  life,  and  causing  great 
confusion,  and  creating  an  emergency  such  as  is  contemplated  by 
section  167  of  the  Building  Code  of  the  city  of  New  York ;  that  on 
March  2,  1904,'  the  relator  was  instructed  by  the  department  of 
buildings  to  send  200  or  more  men  to  the  said  Darlington  Hotel  to 
demolish,  raze,  and  remove  the  debris  so  that  the  fire  and  other  de- 
partments and  the  hospitals  might  co-operate  and  assist  in  the  re- 
covery of  the  bodies  of  the  killed  and  injured,  and  to  save  and  pro- 
tect the  lives  of  the  public,  and  to  remove  the  actual  and  immediate 
danger  of  the  falling  of*  the  said  buildings  or  parts  thereof,  and  the 
petitioner  was  at  that  time  designated  by  the  building  department  or 
the  superintendent  of  buildings  to  undertake  the  removal  from  the 
premises  of  the  debris,  and  to  do  the  necessary  work  to  render  said 
buildings  and  its  parts  temporarily  safe,  and  that  he  was  ordered 
by  the  superintendent  of  buildings  to  do  said  work;  and  the  peti- 
tioner was  further  ordered  to  find  and  provide  a  suitable  place  upon 
which  to  store  the  iron  and  steel  of  the  said  hotel  until  it  should  be 
called  for  by  the  '  superintendent  of  buildings  or  building  depart- 
ment, and  to  preserve  it  from  bfeing  stolen,  tampered  with,  destroy- 
ed, or  mutilated;  all  of  which  was  directed,  ordered,  and  required 
by  the  said  building  department  or  acting  superintendent  of  build- 
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ings;  that  pursuant  to  said  orders,  direction,  and  request,  the  peti- 
tioner did  cart,  carry,  pile,  and  store  the  steel  or  iron  floor  beams, 
columns,  girders,  etc.,  comprising  a  part  of  the  said  hotel  to  and 
at  avenue  A,  on  lots  occupying  the  block  from  Sixty-Seventh  to 
Sixty-Eighth  streets,  comprising  eight  house  lots,  which  were  devoted 
and  used  solely  for  the  purpose  of  storing  the  said  iron  and  steel; 
that  the  petitioner  did  also  provide,  keep,  and  maintain  watchmen 
to  preserve,  protect,  and  guard  the  said  iron  and  steel,  as  required 
by  the  said  building  department  or  superintendent  of  buildings ;  that 
said  iron  and  steel  was  removed,  carted,  stored,  watched,  and  guard- 
ed for  a  long  period  of  time,  viz.,  from  March  2,  1904,  to  June  3, 
1905,  when  the  relator  was  directed  by  the  department  of  buildings  to 
deliver  to  Abraham  Solomon  the  building  material  claimed  by  him 
as  taken  from  the  said  hotel,  and  that  pursuant  to  that  order  the 
petitioner  delivered  to  the  said  Solomon  the  said  materials.  On 
May  3,  1905,  the  relator  submitted  to  the  superintendent  of  buildings 
a  bill  or  statement  of  the  charges  which  was: 

*rro  three  watchmen,  61  weeks,  each  at  $17.50 |S,202  50 

To  use  of  8  lots  at  $50  per  month  each  for  14  months 5,600  00 

$8,802  50 

This  bill  was  received  by  the  superintendent  of  buildings  and  in- 
dorsed by  William  H.  Class,  chief  clerk.  There  was  submitted  a 
further  bill  from  May  3d  to  June  3d,  aggregating  $702.60. 

In  opposition  to  this  motion  there  was  presented  an  affidavit  of  the 
district  attorney,  in  which  he  stated  that  at  no  time  did  he  order  or 
request  the  storage  of  steel  or  other  part  of  the  structure  of  the  Dar- 
lington Hotel,  and  that  he  declined  to  certify  to  any  expenditure  in 
connection  therewith.  It  is  a  little  difficult  to  see  what  business  the 
department  of  buildings  or  the  relator  had  with  the  iron  and  steel 
belonging  to  this  hotel.  It  was  not  an  obstruction  in  the  street  or 
highway,  nor  was  it  property  of  the  city,  and  neither  the  health  nor 
safety  of  the  city  required  that  the  city  of  New  York  should  store 
and  care  for  it  for  15  months.  No  emergency  was  created  so  far 
as  storing  this  steel  was  concerned,  which  justified  the  department 
of  buildings  in  incurring  an  expense  of  upwards  of  $8,000.  It  is 
also  a  little  difficult  to  see  upon  what  principle  the  city  should  be  put 
to  an  expense  of  upwards  of  $3,000  for  hiring  watchmen  to  guard 
these  iron  and  steel  beams.  I  imagine  from  their  character  that 
they  were  in  no  immediate  danger  of  being  stolen,  and  it  was  the 
duty  of  the  owners  to  protect  them,  and  not  the  city.  The  whole 
charge  is  unreasonable  and  unauthorized,  and  certainly  should  not 
be  allowed  unless  there  is  some  statute  which  imposes  a  liability  upon 
the  city  for  the  costs  of  caring  for  their  material.  The  Building 
Code  was  enacted  by  the  board  of  aldermen  under  the  provisions  of 
section  470  of  the  Charter  (chapter  466,  p.  2081,  Laws  1901).  As- 
suming that  this  Code  has  the  effect  of  a  statute,  I  do  not  think 
hat  the  superintendent  of  buildings  has  any  power  to  make  such  a 
contract  as  that  made  by  him  with  the  relator,  or  that  a  charge  un- 
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der  such  a  contract  was  an  obligation  of  the  city  of  New  York.    The 
only  provision  which  applies  to  such  a  case  is  as  follows : 

"In  case  of  the  falling  of  any  building  or  part  thereof  in  the  city  of  New 
York,  where  persons  are  known  or  believed  to  be  burled  under  the  ruins  there- 
of. It  shnll  be  the  duty  of  the  fire  department  to  cause  an  examination  of  the 
premises  to  be  made  for  the  recovery  of  the  bodies  of  the  killed  and  injured. 
Whenever  in  making  such  examination  It  shall  be  necessary  to  remove  from 
the  premises  any  debris,  it  shall  be  the  duty  of  the  commissioners  of  the 
department  of  docks,  of  the  department  of  parks,  of  the  departm^it  of  high- 
ways, and  of  the  department  of  street  cleaning,  when  called  upon  by  the  de- 
partment of  buildings  to  co-operate  to  provide  a  suitable  and  convenient  dump- 
ing place  for  the  deposit  of  such  debris.  In  case  there  shall  be,  in  the  opin- 
ion of  the  department  of  buildings,  actual  and  immediate  danger  of  the  fall- 
ing of  any  building  or  part  thereof  so  as  to  endanger  life  or  property,  said 
department  shall  cause  the  necessary  work  to  be  done  to  r^der  said  build- 
ing or  part  thereof  temporarily  safe  until  the  proper  proceedings  can  be 
taken,  as  in  the  case  of  an  unsafe  building,  as  provided  for  in  this  Code. 
♦  ♦  ♦  For  the  aforesaid  purposes,  the  said  fire  department  or  department 
of  buildings,  as  the  case  may  be,  shall  employ  such  laborers  and  materials  as 
may  be  necessary  to  perform  said  work  as  speedily  as  possible." 

There  is  certainly  no  express  power  given  to  the  department  of 
buildings  to  store  for  the  owner  of  the  building  any  property,  or 
make  a  contract  for  the  storage  of  any  materials  taken  from  such'  a 
collapsed  building.  The  only  authority  for  the  department  to  em- 
ploy laborers  is  that  contained  in  the  last  clause  of  the  section  which 
authorizes  the  fire  department  or  the  department  of  buildings  to 
employ  "such  laborers  and  materials  as  may  be  necessary  to  per- 
form said  work  as  speedily  as  possible."  If  it  became  necessary  to 
remove  these  beams  from  the  premises  it  was  the  duty  of  other  city 
departments  to  provide  a  suitable  and  convenient  dumping  place.  It 
does  not  appear  that  these  departments  were  called  on  or  acted  in 
the  matter.  Here  were  certain  iron  beams,  the  property  of  the  owner 
of  this  building  that  had  to  be  temporarily  removed  for  the  recovery 
of  the  bodies  of  those  buried  under  the  wreck.  After  the  recovery 
of  such  bodies  there  was  no  necessity  for  storing  these  beams  on  the 
property  of  this  petitioner  or  of  the  city.  They  could  have  been  re- 
turned to  the  property  or  delivered  to  the  owner;  but  there  is  noth- 
ing in  this  Building  Code  which  contemplates  the  storage  of  property 
removed  from  such  a  collapsed  building.  If,  however,  there  was 
any  basis  at  all  for  the  charge,  a  peremptory  writ  of  mandamus 
should  not  have  been  allowed.  The  utmost  that  the  relator  could 
have  demanded  was  an  alternative  writ,  when  the  questions  of  fact 
could  have  been  properly  disposed  of.  I  do  not  think,  however, 
this  mandamus  was  the  proper  remedy.  There  was  involved  in 
this  claim  a  charge  for  the  value  of  the  use  of  those  lots  and  for 
the  services  of  watchmen.  The  city  should  not  have  been  required 
to  pay  the  amount  of  the  charge  without  evidence  that  it  was  reason- 
able, and  that  the  rental  value  of  the  lots  was  as  claimed.  For  each 
of  these  lots  the  relator  seeks  to  obtain  the  sum  of  $50  per  month. 
It  may  be  that  such  charge  is  reasonable,  but  there  is  no  allegation 
in  the  petition  that  it  was;  or  that  $50  per  month  was  the  rental 
value  of  the  property.  Without  some  evidence  of  that  kind  before 
the  court,  certainly  a  peremptory  writ  was  not  justified.     I  have  al- 
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SO  serious  doubts  as  to  whether  the  plaintiff  could  obtain  payment 
of  his  claim  by  mandamus.  The  proper  remedy  was  to  sue  the  city 
and  recover  in  an  action  at  law.  Here  the  amount  was  not  based 
upon  any  specific  contract.  The  reasonableness  of  employing  three 
watchmen  to  prevent  large  iron  beams  from  disappearing  is  certainly 
open  to  question,  and,  as  before  stated,  the  value  of  the  use  and  oc- 
cupation of  these  lots  is  not  at  all  established.  A  different  question 
presented  is  where  the  amount  of  the  claims  is  liquidated,  the  only 
question  being  a  question  of  law  as  to  whether  or  not  the  city  was 
responsible,  as  under  a  specific  contract  a  specific  amount  is  due; 
but  where  the  right  of  the  relator  to  recover  and  the  amount  of  his 
recovery,  if  the  city  is  liable  at  all,  depends  upon  evidence,  the  court 
should  not  upon  an  application  for  a  mandamus  determine  the  ques- 
tion, but  should  leave  the  relator  to  his  action  at  law. 

I  think  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  a  mandamus  denied,  with 
$10  costs.    All  concur. 

O'BRIEN,  P.  J.  I  concur  in  result  on  ground  that  mandamus  is 
not  the  proper  remedy. 


In  re  KIDD'S  BSTATB. 
(Supreme  Conrt,  Appellate  Division,  First  Department    November  6,  1906.) 

1.  Taxation— Transfer  Taxes— CoMPBwnsB—SxATXJTKS. 

Where  the  court  had  not  decided  that  the  amount  of  the  transfer  tax 
on  remainders  created  by  a  will  could  not  be  ascertained,  the  executor 
in  the  will  and  the  State  Ck>mptroller  could  not  compromise  the  amount 
of  the  taxes  under  Tax  Laws,  as  amended  by  Laws  1901,  p.  388,  a  173, 
S  2.30a,  authorizing  the  composition  of  the  transfer  tax  on  estates  where 
the  interests  of  legatees  or  devisees  are  not  ascertainable,  etc. 

2.  Same. 

Where  it  had  been  judicially  determined  that  the  estate  of  a  decedent 
on  which  the  executor  undertook  to  compromise  the  transfer  tax  did 
not  pass  under  the  will  of  the  decedent,  the  executor  had  no  jurisdiction 
over  it 

8.  Same— Liability  to  Tbansfeb  Tax— Estoppel. 

The  fact  that  a  person  as  a  devisee  in  a  will  was  made  a  party  to  the 
appraisal  proceedings  for  the  ascertainment  of  the  transfer  tax,  which 
was  subsequently  discontinued,  and  thus  had  notice  that  a  compromise 
of  the  amount  of  the  transfer  tax  was  made,  did  not  estop  him  from  as- 
serting rights  under  a  decree  for  the  specific  performance  of  testator's 
antenuptial  agreement,  whereby  the  property  passed  to  him  freed  from 
a  transfer  tax. 

4,   SaifE— JUBISDICTION  OF  GOURT. 

Under  Tax  Law,  §f  228-230  (Laws  1806,  pp.  872,  874,  c.  908),  confer^ 
ring  on  the  Surrogate's  Court  jurisdiction  to  determine  questions  aris- 
ing under  the  statute,  and  providing  that  it  shall  direct  the  appointment 
of  an  appraiser  to  fix  the  market  value  of  the  property  of  persons  whose 
estates  shall  be  subject  to  the  payment  of  any  transfer  tax,  etc.,  the  Sur- 
rogate's Court  has  jurisdiction  to  determine  whether  property  which 
came  into  the  hands  of  an  executor  of  a  testator,  but  to  which  a  third 
person  was  entitled  under  testator's  antenuptial  contract,  was  subject 
to  a  transfer  tax. 
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6.  Sake. 

A  person  acquiring  property  under  the  antenuptial  contract  of  a  testa- 
tor, disposing  of  his  property  by  will  contrary  to  the  provisions  thereof, 
and  the  executors  of  the  testator  are  entitled  to  invoke  the  Jurisdiction  of 
the  Surrogate's  Court  to  determine  whether  the  property  acquired  under 
the  antenuptial  contract  is  subject  to  a  transfer  tax. 

«.  Same— Pboperty  Subject  to  Transfer  Tax. 

Property  acquired  by  one  under  an  antenuptial  contract  of  a  decedent, 
antedating  the  transfer  tax  law,  is  not  subject  to  a  transfer  tax. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  S  1076.] 

7.  Same— Suit  to  DEXERMnvs  Ltabiuty  to  Transfer  Tax— Parties. 

In  a  suit  for  the  specific  performance  of  an  antenuptial  contract,  made 
before  the  transfer  tax  act,  of  a  testator  leai^ing  a  will  di^[>osing  of  his 
estate  contrary  to  the  contract,  the  State  Comptroller  is  not  a  necessary 
party,  under  Code  Civ.  Proc  §  447,  providing  that  in  an  action  affecting 
property  on  which  the  state  has  a  claim  under  the  transfer  tax  act  the 
people  may  be  made  a  par^  defendant,  though  the  decree  granting  spe- 
cific performance  will  deprive  the  state  of  a  right  to  a  transfer  tax. 

Clark  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  George  W.  Kidd, 
deceased.  From  a  decree  of  the  Surrogate's  Court  adjudging  that 
the  estate  of  the  decedent  was  exempt  from  taxation  under  the  act  im- 
posing a  transfer  tax,  William  O.  Wilson,  acting  Comptroller  of  the 
State,  appeals.     Affirmed. 

Ar^ed  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

Jabish  Holmes,  Jr.  (Robert  C.  Gumming,  on  the  brief),  for  appel- 
lant. 

Henry  Hirschberg  (Thomas  B.  Casey  and  Joseph  F.  McCloy,  on 
the  brief),  for  respondents. 

LAUGHLIN,  J.  The  order  was  made  on  the  2d  day  of  July,  1906, 
on  the  joint  application  of  the  executors  of  said  estate  and  of  Grace 
Georgette  Dickinson.  The  application  was  opposed  by  the  appellant, 
upon  the  ground  that  the  executor  and  Comptroller  of  the  State,  on  the 
25th  day  of  March,  1905,  duly  compromised  the  tax  payable  by  the  es- 
tate, pursuant  to  the  provisions  of  section  230a  of  the  tax  law,  added  by 
chapter  173,  p.  388,  Laws  1901. 

The  decedent  died  on  the  3d  day  of  December,  1901,  leaving  person- 
al property  worth  about  $600,000  and  real  estate  worth  about  $350,000, 
and  debts  aggregating  less  tlian  $50,000.  He  left  a  will  purporting  to 
devise  and  bequeath  all  of  his  estate,  and  it  was  duly  admitted  to  pro- 
bate as  a  will  of  both  personal  and  real  property  on  the  6th  day  of  April, 
1903.  In  July,  1903,  the  respondent  Grace  Georgette  Dickinson  com- 
menced an  action  in  the  Supreme  Court  against  the  executor,  the  heirs 
and  next  of  kin,  the  legatees  and  devisees,  of  the  decedent  for  the 
specific  performance  of  an  antenuptial  contract  made  by  the  decedent, 
her  stepfather,  with  her  mother,  in  and  by  which  he  agreed,  in  con- 
sideration for  her  mother's  marrying  him  on  the  19th  day  of  November, 
1875,  and  advancing  to  him  for  use  in  his  business  the  sum  of  $40,000, 
among  other  things,  that  he  would  adopt  said  Grace  Georgette  Dick- 
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inson,  and  give  her  his  name  and  make  her  his  heir,  and  in  the  event 
that  he  died  without  issue  of  said  marriage,  which  event  in  fact  trans- 
pired, he  would  will,  bequeath,  and  devise  to  her  all  of  his  property. 
The  issues  in  said  action  were  duly  tried,  and  on  the  16th  day  of  May, 
1905,  a  decree  was  duly  entered  therein,  establishing  the  validity  of 
said  antenuptial  contract,  and  decreeing  that  the  defendants  specifical- 
ly perform  the  same  by  assigning,  transferring,  and  delivering  to  her 
any  and  all  property  of  the  estate  remaining  in  their  hands,  and  to  ac- 
count to  her  for  any  thereof  received  by  them  which  for  any  reason 
they  are  unable  to  turn  over  to  her.  No  appeal  has  been  taken  from 
the  decree,  and  as  the  time  to  appeal  therefrom  has  expired,  it  has  be- 
come final  and  conclusive  on  all  parties  to  the  action.  In  the  mean- 
time, and  on  the  18th  day  of  January,  1904,  on  the  petition  of  the  State 
Comptroller,  an  appraiser  of  the  estate  had  been  duly  appointed.  On 
the  25th  day  of  March,  1905,  and  before  the  appraiser  made  a  report, 
the  executor  and  Comptroller  made  an  agreement,  purporting  to  be 
pursuant  to  the  provisions  of  section  230a  of  the  tax  law  (chapter  908, 
Laws  1896),  added  by  chapter  173,  p.  388,  Laws  1901,  compromising 
the  tax  at  $10,000,  upon  the  theory  that  the  entire  estate,  after  paying 
debts  and  devising  real  estate  of  the  value  of  $200,000  to  his  widow 
(rendering  that  part  thereof  exempt  from  taxation),  was  left  in  trust, 
and  that  it  was  impossible  to  ascertain  the  duration  of  the  trusts,  or 
the  persons  who  would  ultimately  become  entitled  to  the  remainder, 
or  the  amount  of  tax  that  should  be  paid  thereon.  Thereafter,  and 
on  the  11th  day  of  May,  1906,  on  the  affidavit  of  the  executor,  showing 
the  compromise  and  the  consent  of  the  Comptroller,  the  Surrogate's 
Court  made  an  order  vacating  the  order  appointing  the  appraiser. 

The  application  to  have  the  estate  declared  exempt  from  transfer 
tax  was  opposed  upon  the  ground  that,  the  tax  having  been  compro- 
mised under  the  statute,  the  Surrogate's  Court  was  without  jurisdic- 
tion in  the  premises.  The  first  answer  to  this  objection  suggested  by 
the  respondents  is  that  the  compromise  agreement  was  void  because 
it  had  not  been  previously  decided  by  the  court  that  the  amount  of  the 
tax  on  the  remainders  could  not  be  ascertained.  As  already  observed, 
the  statute  in  force  at  the  time  the  agreement  compromising  the  taxes 
was  made,  and  applicable  thereto,  was  section  230a  of  the  tax  law 
(added  by  chapter  173,  p.  388,  Laws  1901),  and  it  provided  as  follows: 

"The  county  treasurer  of  any  county  in  which  the  office  of  appraiser  is  not 
salaried,  by  and  with  the  consent  of  the  Comptroller  of  the  state  of  New  York, 
expressed  in  writing,  and  the  State  Comptroller  in  any  other  county,  by  and 
with  the  consent  of  the  Attorney  General  expressed  in  writing,  is  hereby  em- 
powered and  authorized  in  a  county  in  which  they  receive  payments  on  ac- 
coimt  of  transfer  tax,  to  enter  into  an  agreement  with  the  trustee  pt  any  estate 
therein  situate,  in  which  remainders  or  expectant  estates  have  been  of  such  a 
nature,  or  so  disposed  and  circumstanced,  that  the  taxes  therein  were  held  not 
presently  payable,  or  where  the  Interests  of  the  legatees  or  devisees  were  not 
ascertainable  under  the  provisions  of  chapter  four  hundred  and  eighty-three 
of  the  laws  of  eighteen  hundred  and  eighty-five;  chapter  three  hundred  and 
ninety-nine  of  the  laws  of  eighteen  hundred  and  ninety-two,  or  chapter  nine 
hundred  and  eight  of  the  laws  of  eighteen  hundred  and  ninety-six,  and  the 
several  acts  amendatory  thereof  and  supplemental  thereto;  and  to  compound 
such  taxes  upon  such  terms  as  may  be  deemed  equitable  and  expedient;  and 
to  grant  discharge  to  said  trustees  upon  the  payment  of  the  taxes  provided 
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for  in  such  composition ;  provided,  however,  that  no  such  composition  shall  be 
conclnsive  in  favor  of  said  trustees  as  against  the  interests  of  such  cestuis 
que  trust,  as  may  possess  either  present  rights  of  enjoyment,  or  fixed,  absolute 
or  indefeasible  rights  of  future  enjoym^it,  or  of  such  as  would  possess  such 
rights  in  the  event  of 'the  immediate  termination  of  particular  estates,  unless 
they  consent  thereto,  either  personally,  when  competent,  or  by  guardian  or 
committee.  Composition  or  settlement  made  or  effected  under  the  provisions 
of  this  section  shall  be  executed  in  triplicate,  and  one  copy  shall  be  fiied  in  the 
ofllce  of  the  State  Ck>mptroller,  one  co^^y  in  the  ofilce  of  the  surrogate  of  the 
county  in  which  the  tax  was  paid,  and  one  copy  to  be  delivered  to  the  exec- 
utors, administrators  or  trustees  who  shall  be  parties  thereto." 

The  objection  suggested,  and  others  which  suggest  themselves, 
namely,  whether  the  statute  authorizing  compromises  is  not  confined 
to  cases  where  the  decedent  died  prior  to  the  amendment  of  section 
230  of  the  tax  law  enacted  by  chapter  76  of  the  Laws  of  1899,  design- 
ed to  require  the  immediate  payment  of  taxes  upon  "property 
transferred  in  trust  or  otherwise,"  where  "the  rights,  interests, 
or  estates  of  the  transferees  are  dependent  upon  the  contingencies 
or  conditions  whereby  they  may  be  wholly  or  in  part  creat- 
ed, defeated,  extended,  or  abridged,"  and  in  other  cases  specified 
in  that  or  subsequent  amendments,  and  whether  it  would  be  appli- 
cable to  this  estate  if  it  passed  under  the  will  of  the  decedent,  and 
whether  the  compromise  would  be  binding  on  one  claiming  under 
the  will,  need  not  be  passed  upon  at  present.  Here  it  has  been 
judically  determined  that  the  estate  upon  which  the  executor  under- 
took to  compromise  the  tax  did  not  pass  under  the  will  at  all,  and 
therefore  the  executor  had  no  jurisdiction  over  it  The  person  de- 
creed to  be  the  owner  of  the  property  by  virtue  of  the  antenuptial 
agreement  was  not  a  party  to  the  compromise  agreement.  The  ex- 
ecutor, so  far  as  appears,  did  not  assume  to,  and  was  not  authorized 
to,  represent  her.  The  fact  that  she,  as  a  devisee  or  legatee  under 
the  will,  was  made  a  party  to  the  appraisal  proceeding,  which  was 
subsequently  discontinued,  and  thus  may  have  had  notice  that  the  com- 
promise was  made,  does  not  estop  her  from  now  asserting  her  rights 
under  the  decree  for  a  specific  performance,  which  she  could  not 
then  have  asserted  as  a  valid  objection  to  the  appointment  of  an  ap- 
praiser or  to  the  discontinuance  of  the  appraisal  proceeding,  which, 
as  has  been  seen,  was  based  on  the  compromise  agreement.  It  now 
clearly  appears  that  the  estate  left  by  the  decedent  to  pass  under  his 
will,  or,  in  other  words,  not  lawfully  disposed  of  in  his  lifetime, 
was  not  such  as  in  any  view  of  the  statute  could  confer  jurisdiction 
upon  the  executor  and  Comptroller  to  compromise  the  tax.  On  the 
uncontroverted  facts,  there  was  no  taxable  transfer. 

The  remaining  question  is,  whether  the  Surrogate's  Court  was  au- 
thorized to"  make  the  order,  assuming,  as  we  hold,  that  the  compro- 
mise agreement  was  no  obstacle.  That  question  must  be  answered  in 
the  affirmative.  Section  230  of  the  tax  law  (Laws  1896,  p.  874,  c. 
908)  provides  that  the  surrogate  shall,  either  on  his  own  motion  or  on 
the  application  of  "any  interested  person,  including  the  State  Comp- 
troller," direct  a  salaried  appraise,  appointed  pursuant  to  the  pro- 
visions of  section  229  thereof,  or,  in  counties  where  there  is  no  sala- 
ried appraiser,  the  county  treasurer,  "to  fix  the  fair  market  value  of 
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property  of  persons  whose  estates  shall  be  subject  to  the  payment  of 
any  tax  imposed  by  this  article." 

Section  228  of  the  tax  law  (Laws  1896,  p.  872,  c-  908)  provides, 
among  other  things,  as  follows : 

"The  Surrogate's  CJourt  ♦  ♦  ♦  shall  have  jurisdiction  to  hear  and  deter- 
mine all  questions  arising  nnder  the  provisions  of  this  article,  and  tD  do  any 
act  in  relation  thereto  authorized  by  law  to  be  done  by  a  surrogate  In  other 
matters  or  proceedings  coming  within  his  jurisdiction." 

It  thus  appears  that  the  Surrogate's  Court  is  given  express  authority 
to  determine  the  taxability  of  property  under  the  transfer  tax  law,  so 
called.  It  necessarily  follows  that  it  had  jurisdiction,  if  properly  in- 
voked, to  determine  whether  this  property  which  came  into' the  hands 
of  the  executor,  but  to  which  said  Grace  Georgette  Dickinson  was 
entitled  under  the  antenuptial  contract  made  by  the  decedent  with  her 
mother,  was  taxable.  Both  she  and  the  executor  were  interested  par- 
ties, who  had  a  right  to  invoke  the  jurisdiction  of  the  court  on  no- 
tice to  the  State  Comptroller,  which  was  given.  The  facts  being  un- 
controverted  and  not  capable  of  successful  challenge,  there  was  no 
necessity  of  appointing  an  appraiser.  The  beneficiary  acquired  vested 
rights  under  the  antenuptial  contract,  which  antedated  the  collateral 
inheritance  and  transfer  tax  laws  so  called,  and  the  property  to  which 
she  was  entitled  thereunder  was  not  subject  to  the  transfer  tax.  Mat- 
ter of  Pell's  Estate,  171  N.  Y.  48,  63  N.  E.  789,  57  L.  R.  A.  640 ; 
Matter  of  Craig's  Estate,  97  App.  Div.  289,  89  N.  Y.  Supp.  971, 
affirmed  181  N.  Y.  551,  74  N.  E.  1116;  Matter  of  Baker's  Estate,  83 
App.  Div.  530,  82  N.  Y.  Supp.  390,  affirmed  178  N.  Y.  575,  70  N. 
E,  1094;  Matter  of  Miller's  Estate,  77  App.  Div.  473,  78  N.  Y. 
Supp.  930. 

The  Comptroller  was  not  a  necessary  party  to  the  action  for  specific 
performance  of  the  antenuptial  contract.  Section  447  of  the  Code 
of  Civil  Procedure  should  not  receive  a  construction  which  would  au- 
thorize the  Comptroller  to  obstruct  such  a  litigation,  commenced  and 
prosecuted  in  good  faith.  The  right  of  the  people  of  the  state  to 
tax  a  transfer  to  the  heirs,  devisees,  legatees,  or  next  of  kin  depends 
upon  whether  or  not  there  was  a  transfer  to  them.  I  am  of 
opinion  that  where  in  an  action  against  them  and  the  executor  it 
has  been  decided  by  a  court  of  competent  jurisdiction  that  there 
was  no  transfer,  such  adjudication,  in  the  absence  of  fraud  or  col- 
lusion, should  be  deemed  binding  in  a  proceeding  to  determine  wheth- 
er or  not  there  has  been  a  transfer  of  the  property  which  subjects 
it  to  taxation.  The  direct  effect  of  the  decision  was  an  adjudication 
that  there  was  no  transfer  under  the  will,  and  the  indirect  effect  fol- 
lowed that,  no  interest  having:  been  transferred,  nothing  passed  to 
which  the  tax  could  attach.  The  interests  of  the  people  only  attach- 
ed after  the  interests  of  the  claimant  under  the  will  were  conceded 
or  established.  It  would  seem,  therefore,  at  least  in  the  absence  of 
fraud  or  collusion,  that  the  decision  between  the  real  parties  in  inter- 
est, which  adjude:es  that  nothing  passed  under  the  will,  would  pre- 
clude the  state  from  imposing  a  tax  which  would  only  be  assessed 
against  an  interest  transferred  by  the  will.    However,  in  the  case  at 
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bar,  no  attempt  was  made  to  impeach  the  decree  for  specific  perform- 
ance, and  therefore  it  is  not  necessary  to  decide  to  what  extent,  if 
any,  it  would  be  open  to  attack  before  the  Surrogate's  Court.  It 
was  taken  and  followed  as  prima  facie  evidence  of  the  right  of  Grace 
Georgette  EHckinson  to  the  property,  and  in  this  I  deem  it  quite  clear 
that  no  error  was  committed. 

It  follows  that  the  order  should  be  affirmed,  with  costs. 

O'BRIEN,   P.  J.,  and   SCOTT,  J.,  concur.     INGRAHAM   and 
CLARKE,  JJ.,  dissent 

(51  Misc.  Rep.  244.) 

SMITH  V.  CITY  OP  BUFFALO  et  aL 

(Supreme  Ooort,  Special  Term,  Erie  Oonnty.     June,  1906.) 

1.  Statutes— Title  of  Act. 

Act  March  18, 1892  (Laws  1882,  p.  811,  e.  151),  entitled  "An  act  to  ratify 
a  certain  contract  entered  Into  by  and  between  the  city  of  Buffalo,  and 
the  Buffalo  Railway  Company,  the  Crosstown  Street  Railway  Company  of 
Buffalo  and  the  West  Side  Street  Railway  Company,  and  to  carry  the  same 
into  full  force  and  effect,"  does  not  violate  Const  art  8,  (  1^  proTiding 
that  no  private  or  local  act  shall  embrace  more  than  one  subj^^  which 
shall  be  expressed  In  Its  title. 

[Ed.  Note.— For  cases  in  point  see  vol.  44,  Cent  Dig.  Statutes,  U  124, 
136,  139.] 

2.  Stbsbt  Railboads— Extension— Sajle  of  Fbanohisb. 

Three  street  railways  entered  into  a  contract  with  the  city  of  Buffalo, 
which  was  ratified  by  Act  March  18, 1892  (Laws  1892,  p.  811,  c  151).  The 
contract  provided  that  the  parties  might  extend  its  operation  to  any  ex- 
tension of  their  railroads.  The  successor  of  two  of  the  companies  which 
were  parties  to  the  agreement  asked  leave  to  construct  a  railway  along 
certain  streets  of  the  city,  and  the  common  council  consented  thereto. 
Before  the  mayor  had  given  his  consent,  the  railroad  company  filed  a  state- 
ment that  it  intended  to  extend  Its  railroad  by  constructing  a  branch  or 
extension  thereof,  and  accepted  the  consent  of  the  common  council  to  the 
original  application.  The  third  railroad  company  which  was  a  party  to 
the  agreement  also  consented.  The  board  of  park  commissioners  there- 
after consented  to  the  construction  of  so  much  of  the  projected  road 
as  was  within  the  streets  within  the  control  of  such  board,  which  con- 
sent the  applicant  duly  accepted.  In  all  the  proceedings  all  the  parties 
referred  to  the  projected  railroad  as  a  street  railroad,  and  not  as  an  ex- 
tension of  an  existing  road,  except  in  the  first  recital  in  the  application. 
Held,  that  the  projected  road  was  an  extension  within  the  terms  of  the 
agreement  and  not  within  the  railroad  law,  requiring  that  a  franchise 
be  sold  at  public  auction. 

[Ed.  Note. — For  cases  in  point  see  voL  44,  Cent  Dig.  Street  Railroads. 
§§  d5,  36.] 

3.  Statutes— Local  and  Special  Act. 

Tlie  right  given  a  street  railway  company  to  extend  its  lines  under  an 
agreement  between  a  city  and  the  railroad  company,  which  agreement 
was  ratified  by  Act  March  18,  1892  (Laws  1892,  p.  311,  c.  151),  is  not  in 
violation  of  Const  art  3,  9  18,  providing  that  no  private  or  local  act  shall 
be  passed  granting  to  any  corporation  or  Individual  the  right  to  lay  down 
railroad  tracks,  though  the  right  to  construct  such  extension  rests  on 
such  act 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44,  Cent  Dig.  Statutes,  9  85.] 
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Action  by  William  F.  Smith  against  the  city  of  Buffalo  and  others 
to  have  a  franchise  to  construct  a  street  surface  railway  in  the  city 
declared  illegal.    Complaint  dismissed.     See  99  N.  Y.  Supp.  986. 

Frank  C.  Ferguson  and  Lewis  Stockton,  for  plaintiff. 

Louis  E.  Desbecker  and  Samuel  F.  Moran,  for  ihe  city  of  Buffalo. 

Porter  Norton,  Charles  B.  Sears,  and  Simon  Fleischmann,  for  the 
International  Railway  Company. 

WHITE,  J.  On  January  1, 1892,  there  existed  the  Buffalo  Railway 
Company,  the  Crosstown  Street  Railway  Company  of  Buffalo,  and  the 
West  Side  Street  Railway  Company,  independent  street  railroad  cor- 
porations, all  engaged  and  interested  in  the  maintenance  and  opera- 
tion of  street  surface  railroads  in  the  city  of  Buffalo.  On  that  day 
the  city  of  Buffalo  and  said  three  street  railroad  companies  made  and 
entered  into  a  contract  known  as  the  "Milburn  Agreement,"  in  and  by 
which  the  terms  and  conditions  of  certain  franchises  theretofore  grant- 
ed by  the  city  to  said  railroad  corporations  were  changed  and  modified 
to  the  benefit  and  advantage  of  aJl  the  parties  thereto,  and  in  and  by 
which  the  said  railroads  agree^i  to  abolish  all  transfer  charges,  as  the 
same  had  theretofore  been  made,  and  that  thereafter  they  would  charge 
but  a  single  fare  for  a  continuous  trip  over  any  or  all  of  their  lines 
of  railroad,  and  that  there  should  be  a  uniform  fare  of  five  cents  for 
a  continuous  trip  over  any  portion  of  the  entire  railroad  system  owned 
by  the  three  companies.  In  consideration  of  the  abolition  of  such 
transfer  charges,  the  city  of  Buffalo  agreed  to  relieve  and  release  the 
railroad  companies  from  their  obligation  to  pay  to  it  any  portion  of 
their  gross  receipts,  pursuant  to  section  95,  c.  565,  p.  1111,  of  the  Laws 
of  1890,  which  was  3  per  cent,  for  the  first  five  years  and  5  per  cent, 
thereof  thereafter.  The  city  also  released  the  said  Crosstown  Street 
Railway  Company  of  Buffalo  from  its  obligation  to  pay  to  said  city 
ll}i  per  cent,  of  its  gross  receipts,  which  it  was  then  obligated  to  pay 
by  the  terms  of  its  grant  or  franchise  from  the  city  of  Buffalo.  The 
said  city  also  released  the  said  West  Side  Street  Railway  Company 
from  its  obligation  to  pay  to  it  36  per  cent,  of  its  gross  receipts,  which 
it  was  obligated  to  pay  by  the  terms  of  one  of  its  franchises  from  the 
said  city,  and  also  from  its  obligation  to  pay  to  the  city  one-sixteenth 
of  1  per  cent.,  which  it  was  obligated  to  pay  by  the  terms  of  another 
of  Its  franchises  from  the  said  city.  Said  releases,  however,  were 
given  and  to  become  effectual  on  condition  that  there  should  be  paid 
to  the  said  city  thereafter  2  per  cent,  of  the  gross  receipts  of  said  three 
companies  when  such  receipts  should  be  less  than  $1,500,000;  2J/$ 
per  cent,  when  such  receipts  are  under  $2,000,000  and  over  $1,500,000, 
^ind  3  per  cent,  when  such  receipts  should  be  $2,000,000  and  over.  The 
operation  of  said  contract  was,  in  terms,  confined  to  the  railroads  then 
owned  by  said  street  railroad  companies,  and  then  built  or  authorized 
to  be  built,  except  that  the  parties  thereto  might  thereafter  extend  its 
operation,  terms,  and  provisions  to  any  extensions  of  their  said  rail- 
roads by  mutual  consent,  to  be  expressed  in  the  form  of  a  resolution 
of  the  common  council  of  the  said  city,  approved  by  its  mayor,  as  to 
any  particular  extension,  and  a  written  consent  of  the  companies. 
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It  IS  conceded  that  the  Milburn  agreement  had  and  could  have  no 
legality,  force,  or  effect  unless  and  until  it  should  be  ratified  and  con- 
firmed by  the  Legislature.  On  March  18,  1892,  the  Legislature  passed 
an  act  (Laws  1892,  p.  311,  "c.  151)  the  title  of  which  was  and  is  as 
follows : 

"An  act  to  ratify  a  certain  contract  entered  Into  by  and  between  the  city  of 
Buffalo,  and  the  Buffalo  Railway  Company,  the  Crosstown  Street  Railway  Com- 
pany, of  Buffalo  and  the  West  Side  Street  Railway  Company,  and  to  carry  the 
same  Into  full  force  and  effect" 

The  defendant  International  Railway  Company  is  a  domestic  street 
surface  railroad  corporation.  Prior  to  the  20th  day  of  February,  1902, 
the  West  Side  Street  Railway  Company  was  merged  into  said  BufFala 
Railway  Company,  which  latter  company  was,  on  or  about  February 
20,  1902,  merged  into  the  said  International  Railway  Company,  one  of 
the  defendants  herein.  Said  International  Railway  Company  is  the  suc- 
cessor and  assignee  of  the  Buffalo  Railway  Company  and  the  West 
Side  Street  Railway  Company,  two  of  the  parties  to  tl\e  Milburn  agree- 
ment. Said  International  Railway  Company,  as  such  successor  and 
assignee  of  said  Buffalo  Railway  Company  and  said  West  Side  Street 
Railway  Company,  is  entitled  to  posr^ss  and  enjoy,  all  and  singular, 
the  rights,  franchises,  privileges,  and  immunities  which  were  possessed 
by  said  Buffalo  Railway  Company  and  said  West  Side  Street  Railway 
Company  at  the  time  of  such  merger.  At  the  time  of  the  application 
by  the  International  Railway  Company  for  the  franchise  attacked  in 
this  suit,  Buffalo  was,  and  for  a  long  time  prior  thereto  had  been,  a 
city  of  the  first  class,  and  the  railroad  law  at  that  time  provided,  in 
substance,  that  in  cities  of  the  first  class  the  consent  of  the  local  au- 
thorities to  the  construction  of  a  street  surface  railroad  in  a  public 
street  must  contain  the  condition  that  the  franchise  be  sold  at  public 
auction  to  the  bidder  who  will  agree  to  give  to  the  city  the  largest  per 
centage  per  annum  of  the  gross  receipts  of  such  corporation,  with  a 
bond  or  tmdertaking,  in  such  form  and  amount  and  with  such  condi- 
tions and  sureties  as  may  be  required  and  approved  by  the  comptroller 
or  other  chief  fiscal  officer  of  the  city,  for  the  fulfillment  of  such  agree- 
ment, and  for  the  commencement  and  completion  of  its  railroad  with- 
in the  time  designated  by  law,  and  for  the  performance  of  such  addi- 
tional conditions  as  the  local  authorities  in  their  discretion  may  pre- 
scribe. The  said  law  further  provides  that  nothing  therein  contained 
shall  be  construed  as  modifying  or  affecting  the  terms  of  a  certain 
contract  bearing  date  January  1,  1892,  entered  into  by  and  between 
the  city  of  Buffalo  and  the  street  surface  railroad  corporations  named 
in  such  contract,  except  that  the  provisions  of  said  law  which  continue 
and  confirm  the  consents  of  local  authorities  shall  apply  to  street  sur- 
face  railroads  in  the  city  of  Buffalo,  as  well  as  other  cities  of  the  first 
class ;  which  seems  to  make  it  plain  that  the  Legislature  intended  that 
the  law  should  embrace  the  city  of  Buffalo  as  a  city  of  the  first  class,, 
and  intended  to  make  its  provisions  applicable  thereto,  and  at  the  same 
time  to  protect  the  International  Railway  Company,  as  the  successor 
of  the  then  roads  that  were  parties  to  the  Milburn  agreement,  in  the 
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continued  enjoyment  of  any  rights,  if  any,  conferred  upon  them  and 
it  thereby. 

At  the  time  the  Milburn  agreement  was  made,  Buffalo  was  subject 
to  those  provisions  of  the  railroad  law  which  require  a  street  surface 
lailroad  franchise  to  be  sold  at  public  auction  by  virtue  of  the  pro- 
visions of  the  general  railroad  law  as  enacted  in  1890.  By  virtue  of 
an  amendment  made  in  1892,  subsequent  to  the  making  of  that  agree- 
ment, Buffalo  was  relieved  from  the  operation  of  that  law  as  to  sales 
of  such  franchises  at  auction,  and  again  made  subject  to  them  by 
chapter  494,  p.  1229,  of  the  Laws  of  1901,  and  has  so  remained  to 
this  time.  On  or  about  November  15,  1905,  the  defendant  Interna- 
tional Railway  Company  made  an  application  to  the  common  council 
of  the  city  of  Buffalo  for  its  consent  and  permission  to  allow  it,  the 
said  International  Railway  Company,  its  successors,  lessees,  and  as- 
signs, to  construct,  maintain,  and  operate  a  street  surface  railroad  in 
and  along  Fillmore  avenue  and  other  public  streets  of  the  city  of 
Buffalo.  The  consent  of  the  said  common  council  in  the  form  re- 
quested by  the  applicant  was  given  and  approved  by  the  then  mayor 
on  December  29,  1905.  On  the  last-mentioned  day,  and  prior  to  the 
said  approval  of  said  mayor,  the  said  International  Railway  Company 
had  made  and  filed,  in  each  of  the  offices  in  which  its  certificate  of 
incorporation  was  then  filed,  a  statement,  in  substance,  that  it  then 
proposed  to  extend  its  railroad,  as  the  same  then  existed,  by  construct- 
ing a  branch  or  extension  thereof,  which  should  be  the  same  and 
•cover  the  same  route  as  that  called  a  street  surface  railroad,  as  dis- 
tinguished from  a  branch  or  an  extension  of  the  railroads  then  in 
existence.  On  January  3,  1906,  the  said  International  Railway  Com- 
pany filed  with  the  city  clerk  of  the  city  of  Buffalo  its  acceptance  of 
the  aforesaid  consent  granted  by  the  common  council  of  the  city  of 
Buffalo,  and  on  January  20,  1906,  the  Crosstown  Street  Railway  Com- 
pany of  Buffalo  filed  in  said  clerk's  office  its  consent  to  said  grant 
In  all  of  such  proceedings  the  Milburn  agreement  was  referred  to 
and  treated  as  valid  and  of  binding  force  and  effect.  On  or  about 
the  17th  day  of  January,  1906,  the  said  defendant,  the  Board  of  Park 
Commissioners,  consented  that  the  said  International  Railway  Company 
Tiiight  construct,  maintain,  and  operate  that  part  of  its  said  Fillmore 
avenue  line  which  was  under  the  control  of  said  board,  to  be  operated 
l^y  the  overhead  trolley  system,  "in  connection  with  a  railroad  to  be 
-constructed  by  it  in  Fillmore  avenue,  north  of  Humboldt  parkway"; 
and  in  due  time  thereafter  the  said  International  Railway  Company 
filed  with  said  park  commissioners  its  acceptance  of  such  consent.  In 
these  proceedings  by  and  between  the  applicant  and  the  board  of  park 
commissioners,  both  parties  always  referred  to  the  Fillmore  avenue 
line  as  a  street  railroad,  and  not  as  an  extension  or  branch  of  an  exist- 
ing railroad,  except  in  the  first  recital  in  the  application,  where  that 
part  of  it  crossing  park  lands  is  called  a  "branch"  or  "extension." 

There  are  several  interesting  questions  of  law  involved  in  this  case, 
which  have  been  thoroughly  argued  by  counsel,  besides  those  which 
seem  to  me  to  be  controlling,  and  which,  for  that  reason,  will  not  be 
4>asscd  upon  or  further  discussed  at  this  time. 
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The  plaintiff  contends  that  the  proposed  Fillmore  avenue  line  is 
not  in  fact  a  "branch"  nor  an  "extension"  of  the  railroad  system  of 
the  International  Railway  Company,  but  that  it  is  in  fact  an  inde- 
pendent street  surface  railroad,  as  distinguished  from  a  branch  or  ex- 
tension of  one.  The  argument  advanced  in  support  of  that  contention 
is,  in  substance  and  briefly  stated,  that  in  the  proceedings  to  acquire 
the  franchise  the  applicant  and  the  local  authorities  of  the  city  of 
Buffalo  have  uniformly  called  it  a  railroad,  and  have  never  in  an 
official  way  designated  it  a  branch  or  extension  of  an  existing  road ; 
that  its  ultimate  purpose  is  to  connect  two  independent  lines  owned 
by  an  independent  corporation,  namely,  the  Crosstown  Street  Rail- 
way Company  of  Buffalo,  six  miles  distant  from  each  other,  though,  in- 
cidentally, the  Fillmore  avenue  line  does  intersect  and  cross  lines  owned 
and  operated  by  the  International  Railway  Company  on  its  route  across 
the  city  from  Main  street  to  Abbott  road ;  that  the  lines  of  the  Cross- 
town  Street  Railway  Company  of  Buffalo  are  not  so  situate  that  it 
could  connect  its  said  two  lines  by  laying  lines  of  railroad  along  the 
streets  and  places  in  which  the  International  Railway  Company  pro- 
poses to  lay  such  lines  of  railroad  in  order  to  make  the  connection 
which  it  now  seeks  to  make;  that  the  case  of  Bohmer  v.  Haffen,  35 
App.  Div.  381,  64  N.  Y.  Supp.  1030,  is  not  applicable,  because  in 
that  case  it  was  held  only  that  a  railroad  corporation  may  make  an 
extension  under  a  special  franchise  held  by  it  as  to  its  own  lines, 
and  not  that  it  could  make  such  extension  as  to  lines  which  it  does 
not  own  but  operates.  In  the  case  at  bar  the  facts  show  that  the 
lines  on  Main  street  and  on  Abbott  road,  in  the  city  of  Buffalo,  are 
owned  by  the  Crosstown  Street  Railway  Company  of  Buffalo,  and 
are  not  owned  by  the  defendant  International  Railway  Company ;  that 
the  Bohmer  Case  does  not  apply,  for  the  further  reason  that,  as  the 
International  Railway  Company  has  applied  for  an  "extension,"  its 
rights  are  limited  by  its  own  initiatory  act ;  that  the  Fillmore  avenue 
line,  being  a  street  surface  railroad  as  distinguished  from  an  exten- 
sion of  an  existing  road,  is  not  within  the  provisions  of  the  Milbum 
agreement,  assuming  said  agreement  to  be  valid;  that  the  proposed 
franchise,  being  to  lay  down  tracks  of  a  street  surface  railroad,  is  a 
violation  of  section  18  of  article  3  of  the  state  Constitution,  which 
provides  that  no  private  or  local  act  shall  be  passed  granting  to  any 
corporation,  association,  or  individual  the  right  to  lay  down  railroad 
tracks ;  it  being  conceded  that  the  right  of  the  International  Railway 
Company  to  construct  the  Fillmore  avenue  line  in  the  manner  proposed 
rests  primarily  on  the  act  of  March  18,  1892,  hereinbefore  mentioned ; 
that  the  act  of  March  18,  1892,  is  unconstitutional  and  void,  because 
it  violates  section  16  of  article  3  of  the  state  Constitution,  which  pro- 
vides that  no  private  or  local  bill  which  may  be  passed  by  the  Legis- 
lature shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title;  that,  it  being  conceded  that  said  act  is  private 
and  local,  its  validity  must  be  determined  by  a  mere  inspection  and 
examination  of  its  title,  which  has  hereinbefore  been  given  in  full; 
that  the  text  of  the  act  embraces  two  subjects,  within  the  meaning 
of  the  Constitution,  but'  that  no  subject  at  all  is  expressed  in  its  title ; 
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that  the  subjects  embraced  in  the  act  in  question  can  be  determined 
only  by  reading  the  text,  and  are  not,  nor  is  either  subject,  discover- 
able from  the  title;  that  the  meaning  of  the  word  "subject,"  as  con- 
tained in  the  Constitution  (section  16,  art.  3),  so  far  as  this  case  is 
concerned,  is  the  matters  or  things  contained  in  and  covered  by  the 
Milburn  agreement,  and  is  precisely  as  it  would  appear  to  be,  and 
would  be  in  fact,  if  the  operative  part  of  the  Milburn  agreement  were 
embraced  bodily  in  the  act.  Such,  I  repeat,  is  the  line  of  argument 
made  in  behalf  of  the  plaintiff,  and,  if  sound,  would  necessitate  the  con- 
clusion that  the  franchise  in  question  should  have  been  sold  at  pub- 
lic auction,  in  the  manner  prescribed  by  the  general  railroad  law. 

If  the  legal  propositions  thus  advanced  in  behalf  of  the  plaintiff 
were  origiiwl  in  this  suit,  I  would  agree  with  him  in  his  contention 
concerning  them ;  but  they  have  all  been  recently  determined  adversely 
to  those  contentions  by  this  court  in  the  case  of  Kuhn  v.  Knight,  61 
Misc.  Rep.  216,  99  N.  Y.  Supp.  986,  as  I  understand  it.  The  doctrine 
of  stare  decisis  is  undoubtedly  applicable,  and  I  am  thereby  constrain- 
ed to  follow  the  decision  in  the  Kuhn  Case.  It  follows,  therefore,  that 
the  complaint  should  be  dismissed,  but  without  costs  to  any  of  the 
defendants  as  against  the  plaintiff  or  as  against  any  other  defendant 

Complaint  dismissed,  without  costs. 


PEOPLE  ex  rel.  QUINN  v.  VOORHIS  et  al. 

(Supreme  Oourt,  Appellate  Division,  First  Department     Noyember  S,  1006.) 

L  Elections— Notice— Publication. 

Election  Law,  Laws  1886,  p.  893,  c.  909,  §  10,  provides  that  in  the  bor- 
ough of  Manliattan  publication  of  a  list  of  places  for  the  registration 
and  polling  of  votes  shall  be  made  in  four  daily  newspapers  advocating 
the  principles  of  the  political  party  polling  the  highest  number  of  votes 
at  the  last  preceding  election  for  Governor,  and  in  the  same  number  of 
papers  advocating  the  principles  of  the  political  party  polling  the  next 
highest  number  of  votes.  Held  that  if  a  newspaper  is  supporting  the 
principles  of  a  party,  it  is  eligible  to  designation,  though  it  be  not  support- 
ing the  candidates. 

2.   MANDAHUS-nJUBISDIOIION   AND  RELIEF— SCOFE   OF  RELIEF. 

Though  in  mandamus  against  the  commissioners  of  elections  the  prayer 
for  an  order  required  that  a  particular  newspaper  be  designated,  the 
court  acquired  jurisdiction  to  command  the  board  to  perform  the  duty 
devolving  on  it  by  law. 

[Ed.  Note. — For  cases  in  point  see  vol.  88,  Cent  Dig.  Mandamus,  H 
892,  393.] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  Thomas  C.  Quinn, 
against  John  R.  Voorhis  and  others,  as  commissioners  of  the  board 
of  elections  of  the  city  of  New  York.  From  an  order  granting  a  per- 
emptory writ,  defendants  appeal.  Reversed,  and  a  writ  directed  to 
issue  requiring  defendants  to  publish  certain  notices. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 
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Arthur  C.  Butts,  for  appellants. 
Otto  T.  Hess,  for  respondent. 

Leopold  Wallach  also  submitted  a  brief  on  behalf  of  the  New  York 
Times. 

LAUGHLIN,  J.  On  the  15th  day  of  October,  1906,  this  court  by 
a  majority  vote,  granted  a  motion  duly  made  to  dismiss  the  appeal 
herein  (100  N.  Y.  Supp.  717),  and  subsequently  certified  two  questions 
to  the  Court  of  Appeals.  By  the  remittitur  of  the  Court  of  Appeals 
now  presented  to  this  court,  it  appears  tliat  the  Court  of  Appeals  re- 
versed our  order  dismissing  the  appeal,  but  did  not  answer  either  ques- 
tion upon  which  this  court  requested  the  opinion  of  the  Court  of  Ap- 
peals. The  questions  which  we  certified  for  the  opinion  of  the  Court 
of  Appeals  were  as  follows: 

*'(1)  Was  it  error  to  dismiss  an  appeal  to  the  Appellate  Division  from  a 
final  order  granting  a  peremptory  mandamus,  wbere  the  defendants  have 
obeyed  the  writ  by  completely  performing  the  acts  which  they  were  com- 
manded to  perform? 

"(2)  If  it  was  error  to  dismiss  such  appeal,  was  the  mandamus  properly 
granted  upon  the  papers  presented  to  the  Special  Term?" 

It  appears  by  the  opinion  of  the  Court  of  Appeals  that,  instead  of 
accepting  the  recital  in  the  first  question  that  the  board  had  obeyed 
the  peremptory  writ  of  mandamus  authorized  by  the  order  appealed 
from  "by  completely  performing  the  acts  which  they  were  commanded 
to  perform,"  which  appeared  by  the  affidavits  upon  which  the  motion 
to  dismiss  was  made,  and  was  not  controverted,  the  record  was  ex- 
amined, and  the  conclusion  reached  that  the  duty  of  the  board  was  not 
and  could  not  be  completed  by  designating  newspapers  which  conceded- 
ly  answered  all  the  requirements  of  the  statute,  and  authorizing  the 
publication  therein  of  the  election  notices  required  by  law.  It  is  mani- 
test  that  such  decision  must  have  been  upon  the  theory  advanced  in 
the  dissenting  opinion  of  Mr.  Justice  INGRAHAM  on  the  motion  to 
dismiss  the  appeal,  which  was,  in  eflfect,  that  the  duty  to  cause  the 
notices  to  be  published  is  a  continuing  duty  on  the  part  of  the  board, 
concerning  which  they  can  only  contract  for  the  publication  for  one 
day  at  a  time,  if  at  all.  This  is  the  logical  and  necessary  effect  of  the 
decision.  It  clearly  appeared  by  uncontroverted  evidence  upon  the 
record  before  us  and  upon  the  motion  to  dismiss  the  appeal  that  the 
newspapers  originally  designated  were  not  eligible  for  designation, 
for  the  reason  that  they  were  not  supporting  the  principles  of  the 
Democratic  Party,  and  were  supporting  those  of  the  Republican  Party, 
which  necessarily,  upon  such  record,*  rendered  the  original  designa- 
tions illegal.  It  was  asserted  on  the  argument  that  in  a  brief  submit- 
ted by  counsel  for  one  of  the  newspapers  originally  designated  as 
amicus  curiae  that  it  was  not  true  that  the  papers  originally  designated 
were  not  supporting  the  principles  of  the  Democratic  Party,  which 
was  essential  to  enable  the  board  to  lawfully  designate  them  for  the 
publication  of  the  election  notices.  There  having  been  reason  to  be- 
lieve that  the  failure  of  the  board  to  deny  any  of  the  allegations  of 
the  moving  papers,  and  that  its  failure  to  give  notice  to  the  proprietors 


Digitized  by 


Google 


Sup.  Ct.)  OPLB  V.  TOOBHI8.  929 

of  the  newspapers  originally  designated,  to  enable  them  to  controvert 
the  facts,  had  resulted  in  a  record  that  did  not  present  a  question  that 
might  have  been  presented  and  might  arise  thereafter — ^namely,  as 
to  whether  it  was  essential  to  eligibility  for  such  designation  that  the 
newspaper  was  supporting  the  candidates  as  well  as  the  principles  of 
the  Democratic  Party — I  refrained  from  expressing  an  opmion  on  that 
question  imtil  it  should  be  presented  to  the  court  in  some  proceeding 
or  action  to  which  the  persons  interested  would  be  parties. 

Since  the  Court  of  Appeals  has  remitted  the  matter  to  this  court 
for  a  decision  on  the  merits,  I  am  now  obliged  to  express  my  views 
upon  questions  which  I  thought  should  be  left  open  until  the  inter- 
ested parties 'COuld  be  heard.  It  is  to  be  borne  in  mind  that  neither 
the  newspapers  originally  designated  nor  those  subsequently  designat- 
ed in  place  thereof  have  had  notice  or  are  before  the  court ;  but,  not- 
withstanding that  fact,  we  must  render  a  decision  which  will  necessari- 
ly be  stare  decisis,  although  not  res  adjudicata  as  to  their  rights;  in 
other  words,  one  set  or  the  other  of  them  will  be  left  in  the  position 
of  having  an  adverse  decision  on  questions  directly  affecting  their 
rights,  which,  although  not  binding  upon  them,  will  be  followed  when 
their  cases  arise,  unless  they  are  able  to  convince  the  court  that  the 
decision  was  clearly  wrong.  As  already  observed,  the  only  basis  upon 
which  the  decision  of  the  Court  of  Appeals  can  stand  is  that  a  news- 
paper, although  eligible  to  designation,  obtains  no  vested  right  by  be- 
ing designated  and  authorized  by  the  board  to  publish  the  registration 
and  election  notices,  and  the  board  is  at  liberty  to  change  the  designa- 
tion at  any  time.  Unless  this  be  so,  what  can  now  be  accomplished 
by  a  reversal  of  the  order  authorizing  the  mandamus?  On  the  record 
before  us,  which  is  the  record  upon  which  the  Special  Term  was  re- 
quired to  act,  the  former  designations  were  clearly  illegal,  and  news- 
papers concededly  eligible  for  designation  have  since  been  designated 
and  authorized  to  publish  the  remaining  notices,  and  they  have  ac- 
cepted the  employment  and  entered  upon  the  performance  of  the  work 
upon  the  basis  as  to  compensation  contained  in  their  proposals,  which 
have  been  accepted.  Now,  unless  no  vested  right  can  be  acquired  by 
such  designation  and  authorization,  how  can  the  board  rescind  the 
last  designation,  which,  so  far  as  the  record  discloses  (and  we  are  con- 
fined to  the  record  in  making  judicial  decisions),  were  perfectly  legal 
and  valid?  The  order  dismissing  the  appeal  has  been  reversed  upon 
the  ground  that  the  board  is  still  at  liberty  to  disregard  these  appar- 
ently lawful  designations,  and  authorize  the  publications  in  other  news- 
papers. With  all  due  deference  to  the  Court  of  Appeals,  I  am  of  opin- 
ion, not  only  that  a  lawful  designation  of  an  eligible  newspaper  under 
the  statute,  and  authority  from  the  board  to  it  to  publish  all  of  the 
election  notices  required  by  law,  as  appears  to  have  been  done  in  this 
case,  according  to  written  proposals  which  have  been  duly  invited  and 
accepted,  constitutes  a  contract  in  which  the  proprietor  of  the  news- 
paper has  vested  rights,  but  the  command  of  the  statute  also  requires 
that  the  publication  once  lawfully  begun  shall  be  continued  in  that 
newspaper  to  the  end.  This  has  always  been  the  practice,  and  we  have 
a  practical  construction  of  the  statute,  which  is  entitled  to  great  weight. 
100  N.Y.S.— 59 
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Moreover,  that  such  was  the  intention  of  the  Legislature  clearly  ap- 
pears by  a  provision  of  the  same  section  of  the  statute  preceding  that 
relating  to  tlve  city  and  county  of  New  York,  and  rdating  to  publica- 
tions of  such  notices  elsewhere  in  the  state.  The  provision  to  which 
I  refer  is  as  follows : 

"The  officers  authorized  to  designate  the  registration  and  polling  places  In 
any  city,  except  the  city  of  New  York,  shall  cause  to  be  published  in  two 
newspapers  within  such  city  a  list  of  such  places  so  designated,  and  the 
boundaries  of  each  election  district  in  which  such  registration  and  polling 
place  is  located.  Such  publication  shall  be  made  in  the  newspaper  so  se- 
lected upon  each  day  of  registration  and  the  day  of  election,  and  on  the  day 
prior  to  each  such  days.  One  of  such  newspapers  so  selected  shall  be  one 
which  advocates  the  principles  of  the  political  party  polling  the  highest  num- 
ber of  votes  in  the  state  at  the  last  preceding  election  for  governor,  and  the 
other  newspaper  so  designated  shall  be  one  which  advocates  the  principles  of 
the  political  party  polling  the  next  highest  number  of  votes  for  governor  at 
said  election.  The  board  of  elections  of  the  city  of  New  York  shall  cause  to 
be  published  in  two  newspapers  in  each  trough  within  such  city  a  list  of 
the  registration  and  polling  places  so  designated  in  each  borough,  and  the 
boundaries  of  each  election  district  therein  in  which  such  registration  and 
polling  place  is  located ;  except  that  in  the  borough  of  Brooklyn,  such  pub- 
lication shall  be  made  in  the  newspapers  designated  to  publish  corporation  no- 
tices therein ;  and  except  also  that  in  the  borough  of  Manhattan  such  publica- 
tion shall  be  made  in  four  daily  newspapers  published  In  the  borough  of 
Manhattan  which  advocate  the  principles  of  the  political  party  polling  the 
higest  number  of  votes  in  the  state  at  the  last  preceding  election  for  governor, 
and  also  in  four  daily  newspapers  published  in  the  borough  of  Manhattan 
which  advocate  the  principles  of  the  political  party  polling  the  next  highest 
number  of  votes  for  governor  at  said  election,  one  of  which  newspapers  may 
be  a  dally  newspaper  published  in  the  German  language;  which  publications 
shall  Include  the  list  of  such  registration  and  polling  places  and  their  bound- 
aries, in  the  county  of  New  York.  Such  publication  shall  be  made  in  such 
newspapers  upon  each  day  of  registration  and  the  day  of  election  and  on  the 
day  prior  to  each  of  such  days.  Such  publications  shall  be  made  in  news- 
papers published  in  such  boroughs  which  shall  respectively  advocate  the  prin- 
ciples of  the  political  party  which  at  the  last  preceding  election  for  governor 
respectively  cast  the  largest  and  next  largest  number  of  votes  in  the  state  for 
such  office." 

This  provision  commands  that  the  subsequent  notices  shall  be  pub- 
lished in  the  same  newspapers.  I  did  not  deem  it  necessary  to  ex- 
press my  views  on  this  point  before,  but  since  the  Court  of  Appeals 
has  disposed  of  the  appeal  with  a  brief  memorandum  which  leaves 
us  to  speculate  as  to  their  views,  I  deem  it  proper  to  state  mine  now. 
I  agree  with  Mr.  Justice  INGRAHAM  that  if  a  newspaper  is  support- 
ing the  principles  of  a  party,  it  is  eligible  to  designation,  even  though 
it  be  not  supporting  the  candidates;  but  in  selecting  the  newspapers 
great  weight  should  be  given  to  the  fact  that  a  newspaper  is  support- 
ing both  principles  and  candidates,  because  the  electors  supporting 
candidates  should  be  able  to  find  liie  election  notices  in  newspapers 
supporting  their  candidates.  I  was  of  opinion,  therefore,  and  but  for 
the  opinion  of  the  Court  of  Appeals  it  would  seem,  that  if  the  news- 
papers originally  designated  can  show  that  they  were  and  are  support- 
ing the  principles  of  the  Democratic  Party,  they  were  eligible  (with 
the  propriety  of  their  selection  the  court  has  no  right  to  interfere), 
and  they  obtained  vested  rights  of  which  they  have  not  been  and 
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could  not  be  deprived  without  their  consent,  or  bemg  parties  to  a 
litigation  involving  the  question,  and  failing  to  show  the  facts  upon 
which  their  rights  depend,  and  that  they  are  proceeding  within  their 
rights  in  continuing  the  publications,  and  will  be  entitled  to  recover 
therefor.  It  would,  however,  be  destructive  of  fules  and  principles 
essential  to  due  administration  of  justice  for  this  court  to  reverse 
what  appears  to  be,  upon  the  facts  as  presented,  a  valid  order,  upon 
suggestions  de  hors  the  record  that  the  board  may  be  able  to  show 
(what  it  did  not  show  when  it  should  have  done  so)  that  the  newspap- 
ers originally  designated  were  eligible.  It  having  been  duly  shown  to 
the  court  on  notice  to  the  board  that  no  legal  designation  had  been 
made,  I  think  the  court  acquired  jurisdiction,  notwithstanding  the  pray- 
er for  an  order  requiring  that  a  particular  newspaper  be  designated,  to 
command  the  board  to  perform  the  duty  devolving  on  it  by  law.  People 
V.  Brennan,  39  Barb.  651 ;  People  ex  rel.  Francis  v.  Common  Council, 
78  N.  Y.  33-41,  34  Am.  Rep.  600.  If  the  board  had  denied  the  facts 
alleged  showing  that  the  designations  made  by  them  were  illegal,  and 
had  shown  that  they  ascertained  and  determined  that  the  papers  desig- 
nated by  them  were  supporting  the  principles  of  the  Democratic  Par- 
ty, then  the  proceeding  should  have  been  dismissed,  as  their  action 
could  only  have  been  reviewed  by  certiorari  (People  ex  rel.  Wooster 
V.  Maher,  141  N.  Y.  330,  36  N.  E.  396;  People  ex  rel.  Harris  v. 
Cannon,  149  N.  Y.  26,  43  N.  E.  418;  People  ex  rel.  McCabe  v. 
Mathies,  179  N.  Y.  246,  72  N.  E.  103)  ;  but  since  it  appeared  and  re- 
mained undenied  that  they  had  not  performed  their  statutory  duty,  the 
presumption  of  performance  of  duty  to  which  public  officers  are  en- 
titled was  overcome,  and  the  court  was  authorized  to  issue  the  writ 
to  compel  performance  of  the  statutory  duty  (Matter  of  Stickney's 
Estate,  185  N.  Y.  106,  77  N.  E.  993).  Of  course,  if  the  papers  origi- 
nally designated  are  in  fact  eligible,  they  may  be  again  designated, 
pursuant  to  the  writ  to  be  issued.  The  order  as  made,  however,  is 
wrong.  It  limits  the  board  to  designating  papers  supporting  the  can- 
didates, and  does  not  require  the  designation  of  papers  supporting 
the  principles  of  the  Democratic  Party,  which  is  the  only  direction 
that  it  should  have  contained. 

The  order,  therefore,  should  be  reversed,  and  the  motion  granted 
directing  a  mandamus  issue  requiring  the  defendants  to  publish  the 
notices  required  by  the  election  law  in  four  daily  newspapers  pub- 
lished in  the  borough  of  Manhattan  which  advocate  the  principles  of 
the  Democratic  Party,  with  $50  costs  and  disbursements  to  the  de- 
fendants against  the  relator. 

PATTERSON,  J.,  concurs. 

INGRAHAM,  J.  When  this  appeal  was  first  before  this  court,  I 
concurred  with  Mr.  Justice  CLARKE.  Since  that  time  the  Court 
of  Appeals  has  intimated  that  we  should  dispose  of  the  appeal  upon 
the  merits,  which,  as  I  understand  it,  depends  upon  the  question  as 
to  whether  the  order  was  properly  granted  upon  the  facts  before  the 
Special  Term.    The  order  appealed  from  granted  a  peremptory  writ 
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of  mandamus,  requiring  the  defendants  to  publish  the  election  notices 
in  four  daily  newspapers  in  the  borough  of  Manhattan  that  advocate 
the  election  of  William  Randolph  Hearst  for  governor.  The  statute 
requires  the  defendants  to  make  the  publications  in  newspapers  ad* 
vocating  the  principles  of  the  Democratic  Party.  The  court  below 
erred  in  not  commanding  the  defendants  to  publish  the  notices  m 
newspapers  representing  3ie  principles  of  the  Democratic  Party.  My 
view,  therefore,  is  that  the  order  appealed  from  should  be  reversed, 
and  the  motion  granted,  directing  a  mandamus  to  issue  requiring  the 
defendants  to  publish  the  notices  required  by  the  election  law  in  four 
daily  newspapers  published  in  the  borough  of  Manhattan  which  ad- 
vocate the  principles  of  the  Democratic  Party,  with  $50  costs  and  dis- 
bursements to  the  defendants  against  the  relator. 

CLARKE,  J.,  concurs. 

HOUGHTON,  J.  (concurring).  I  think  the  meaning  of  the  stat- 
ute is  that  the  newspapers  selected  by  the  board  of  elections  shall  be 
designated  to  publish  the  election  notices  continuously  for  the  period 
and  at  the  times  provided  by  the  election  law,  and  that  the  board  has 
no  right  to  designate  one  set  of  papers  to  publish  one  day  and  one 
set  another,  or  to  change  the  designation  after  it  shall  have  once  been 
legally  made. 

I  also  think  that  support  of  a  candidate  at  the  head  or  in  the  body 
of  the  ticket  is  not  the  true  test  as  to  whether  a  newspaper  advocates 
the  principles  of  a  party.  Lack  of  support,  and  even  antagonism, 
may  at  times  be  the  best  means  of  preserving  the  party  and  perpetuat- 
ing its  principles.  On  the  moving  papers,  however,  which  I  think 
were  sufficient  to  give  the  court  below  jurisdiction  to  make  a  general 
order,  it  is  shown  without  any  contradiction,  because  no  opposing  af- 
fidavits were  presented,  that  the  newspapers  originally  designated  did 
not  when  designated  advocate  the  principles  of  the  Cfemocratic  Party. 
Very  likely  it  could  have  been  established  that  this  was  not  proved, 
but  there  was  no  attempt  to  do  so  by  any  legal  proof.  This  court 
is  bound  by  the  record  before  it,  and  upon  such  record  it  appears 
that  the  original  designation  was  illegal,  because  the  newspapers  des- 
ignated were  advocating  the  principles  of  the  Republican  Party  in- 
stead of  the  Democratic  Party. 

For  these  reasons,  I  concur  in  the  conclusion  reached  by  Mr.  Jus- 
tice LAUGHLIN. 


SMITH  T.  HAVENS  RELIEF  FUND  SOCIETY  et  aL 

(Sapreme  Ctourt,  Appellate  Dlylsion,  First  Department    October  19, 1906.) 

APFBAir-Nono]i>— Sebvicb  on  Pabt  ot  Adverse  Pabties— Dismibsai.. 

Under  Code  Civ.  Proc.  §  1303,  providing  that  where  appellant  season- 
ably serves  notice  of  appeal  on  the  clerk  or  the  adverse  party,  or  his 
attorney,  but  omits  by  mistake  to  serve  It  on  the  other,  the  court  may  per- 
mit the  omission  to  be  supplied,  an  appeal,  in  an  action  by  an  executor 
for  construction  of  a  will,  from  the  Jud^ent  holding  it  valid,  by  the 
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defendants,  who  contended  it  was  invalid,  will  not  be  dismissed,  be- 
cause appellants  served  the  notice  of  appeal  only  on  plaintiff,  the  clerk 
and  Boch  of  those  defendants,  who  contended  the  will  was  valid,  as  served 
on  appellants'  notice  of  entry  of  Judgment,  bat  appellants  will  be  allowed 
to  make  the  service  on  such  other  partlea 

Appeal  from  Special  Term. 

Action  by  Isaac  P.  Smith,  as  executor,  against  the  Havens  Relief 
Fund  Society  and  others.  From  the  judgment,  certain  defendants 
appealed.    Plaintiff  moves  to  dismiss  appeal.    Denied  on  conditions. 

See  90  N.  Y.  Supp.  168. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Arthur  M.  Silber,  for  the  motion. 

Clark  &  Veeder,  opposed. 

O'BRIEN,  P.  J.  This  action  was  brought  by  the  plaintiff,  as  ex- 
ecutor, to  obtain  a  construction  of  a  will  and  an  accounting;  and  the 
defendants,  having  adverse  interest,  answered,  some  claiming  that  the 
will  was  invalid,  and  others  that  it  was  valid.  The  latter  was  the  view 
sustained  by  the  Special  Term  in  construing  the  provisions  of  the  will, 
and  directing  an  accounting.  From  that  judgment  the  appellants 
served  notice  of  appeal  upon  the  plaintiff,  the  county  clerk,  and  such 
of  the  defendants  as  had  served  notice  of  entry  of  judgment  on  thenu 
It  is  insisted  however  that  the  appeal  should  be  dismissed,  because 
the  appellants  omitted  to  serve  notice  of  appeal  upon  the  other  defend- 
ants ;  and  the  question  therefore  presented  upon  this  motion  is  whether 
the  effect  of  this  omission  is  to  place  the  appellants  in  default,  and 
entitle  the  plaintiff  on  this  motion  to  have  the  appeal  dismissed.  It  is 
contended  that  the  plaintiff,  as  to  whom  the  appeal  was  perfected,  was 
not  in  a  position  to  make  the  motion.  But  assuming  that  he  had  that 
right  we  are  brought  to  the  merits,  and  this  involves  a  determination 
as  to  whether  the  failure  to  serve  the  notice  of  appeal  upon  all  the  co- 
defendants  entitled  the  plaintiff  to  a  dismissal  of  the  appeal. 

We  agree  with  the  plaintiff  respondent  that,  with  respect  to  the  co- 
defendants  who  are  contending  for  the  validity  of  the  will,  they  were, 
as  to  the  defendant  appellants,  adverse  parties,  and  therefore  it  was  the 
duty  of  the  appellants,  if  those  defendants  had  set  the  time  running, 
to  serve  the  notice  of  appeal  upon  them.  But  they  did  not  serve  notice 
of  entry  of  judgment  upon  the  appellants,  and  therefore  they  did  not 
set  the  time  running  within  which  the  appealing  defendants,  as  to 
them,  must  serve  notice  of  appeal.  The  case  of  West  v.  Place,  80 
Hun,  266,  30  N.  Y.  Supp.  14,  is  an  authority  for  the  proposition  that : 

"An  appeal  •  •  •  must  be  dismissed  •  •  •  where  the  notice  of  ap- 
peal was  not  served  upon  the  parties  to  the  action,  who  are  adverse  to  the 
appellants,  and  whose  interests  are  opposed  to  theirs  on  the  appeal,  when  an 
appeal  as  to  such  adverse  parties  in  necessary  to  a  complete  and  proper 
determination  of  the  appeal,  and  when  the  time  has  expired  within  which  to 
appeal." 

But  in  that  case  in  which  this  rule  was  enunciated  it  appeared  that 
the  adverse  parties  had  served  "proper  written  notice  of  the  entry  of 
the  decree  upon  the  appellants.'* 
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The  precise  question  presented  here  as  to  the  right  to  dismiss  an 
appeal  because  of  the  failure  to  serve  adverse  defendants  was  con- 
sidered in  Kilmer  v.  Hathom,  78  N.  Y.  228,  wherein  it  appeared  that 
one  of  several  codefendants  neglected  to  serve  notice  of  entry  of  judg- 
ment, and  notice  of  appeal  was  served  by  the  other  defendants  upon  the 
plaintiff  only;  and  the  plaintiff  moved  to  dismiss  the  appeal.  The 
court  held  that : 

'*Tbe  notice  of  appeal  was  good,  and  the  appeal  was  good  as  to  those  pre- 
vailing parties  who  had  served  notice  of  judgment" 

However,  authorities  are  unnecessary  in  view  of  the  provisions  of 
section  1303  of  the  Code  of  Civil  Procedure  which  reads : 

''TVIhere  the  appellant,  seasonably  and  in  good  faith,  serves  the  notice  of 
appeal,  either  upon  the  clerk  or  upon  the  adverse  party,  or  his  attorney,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to  serve  it  upon 
the  other,  or  to  do  any  other  act,  necessary  to  perfect  the  appeal,  or  to  stay  the 
execution  or  the  judgment  or  order  appealed  from,  the  court  •  •  •  may 
*    *    *    permit  the  omission  to  be  sapplied." 

It  will  be  seen,  therefore,  that  the  appellants  having  served  their 
notice  of  appeal  on  the  plaintiff,  and  the  county  clerk,  have  placed  this 
court  in  a  position  where  it  has  jurisdiction,  and  therefore,  as  it  would 
not  be  disposed  under  the  circumstances  to  dismiss  the  appeal,  the  only 
question  remaining  is  as  to  the  conditions  which  should  be  imposed 
upon  the  appellants  for  their  neglect  to  serve  notice  of  appeal  upon 
their  adverse  codefendants.  As  to  them,  the  appellants  were  not  in 
default,  and  unless  such  defendants  should  serve  notice  of  entry  of 
judgment,  time  would  never  commence  within  which  the  appellants 
would  be  obliged  to  appeal.  But  we  think  that  the  plaintiff  has  a  right 
to  insist  that  the  appellants  shall  proceed  with  their  appeal.  We  have 
not  overlooked  the  contention  that  the  legal  effect  of  the  appellants 
having  obtained  and  had  inserted  in  the  judgment  taxable  costs  and 
allowances  deprived  them  of  their  right  to  appeal;  but  we  do  not 
think  that  this  position  can  be  sustained. 

We  think  that,  under  the  circumstances,  the  proper  disposition 
to  make  will  be  to  deny  this  motion,  without  costs,  upon  condition  that 
the  appellants,  within  10  days,  serve  their  notice  of  appeal  on  the  other 
defendants,  respondents,  notwithstanding  the  fact  that  they  did  not 
serve  notice  of  entry  of  judgment,  because,  as  to  the  plaintiff,  we  think 
the  defendants,  appellants,  should  use  some  diligence,  to  the  end  that 
this  appeal  may  be  seasonably  brought  on  for  hearing.    All  concur. 


DUDLEY  T.  riFTH  AVENUE  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

L  Husband  aud  Wms— Separation  Aobbkicbnt— Rboonoiuation. 

Where  a  wife,  as  part  of  a  separation  agreement,  assigned  her  interest  in 
a  policy  on  her  husband's  life  to  him  and  thereafter  a  reconciliation  was 
effected,  the  assignment  of  the  policy  fell  with  the  consideration  therefor, 
*though  the  reconciliation  agreement  made  no  reference  thereto. 

[Ed.  Note. — For  cases  in  point,  see  toI.  26,  Cent  Dig.  Husband  and 
Wife,  fi  1057.] 
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2.  Insurance— Life  Policy-*Mabbied  Women— Assionment— Consent  of  As- 
sured. 

Domestic  Relation  Law,  Laws  189(1,  p.  220,  c.  272,  S  22,  provides  that  a 
policy  of  insurance  on  the  life  of  any  person  for  the  benefit  of  a  married 
woman  is  assignable,  and  may  be  surrendered  to  the  company  by  her  or  her 
legal  representatives  with  the  written  consent  of  the  assured.  Held,  that 
where  a  husband  holding  a  policy  payable  to  his  wife  induced  her  to  assign 
the  same  to  him,  but  he  executed  no  written  consent  to  such  assignment, 
it  was  void. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cassandra  H.  Dudley  against  Fifth  Avenue  Trust  Com- 
pany, as  executor  of  the  last  will  of  Augustus  Palmer  Dudley,  de- 
ceased.   From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Eldon  Bisbee,  for  appellant. 
Leland  S.  Stillman,  for  respondent. 

SCOTT,  J.  The  plaintiflF  and  one  Augustus  Palmer  Dudley,  now 
deceased,  were  married  on  September  14,  1891.  In  the  following 
October  the  Equitable  Life  Assurance  Society  issued  a  policy  of  in- 
surance upon  the  life  of  said  Augustus  Palmer  Dudley  for  a  sum  pay- 
able at  his  death  to  plaintiff,  if  living,  and  if  she  were  not  living  to 
the  surviving  children,  if  any,  and  if  there  were  no  children,  to  said 
Dudley's  personal  representative  or  assigns.  On  May  26,  1903,  plain- 
tiff, and  her  said  husband,  being  then  separated  and  living  apart  from 
each  other,  entered  into  a  written  agreement  of  separation  whereby 
the  custody  of  the  children  of  the  marriage  were  confided  to  plaintiff, 
and  her  husband  agreed  to  pay  a  certain  sum  annually  for  her  and 
their  support,  and  each  of  the  contracting  parties  agreed  to  release 
any  and  all  rights,  present  and  future,  in  the  estate  of  the  other.  No 
reference  was  made  in  the  separation  agreement  to  the  life  insurance 
policy,  but,  after  the  agreement  had  been  prepared  in  duplicate,  and 
one  copy  had  been  signed  by  each  party  to  it,  but  before  delivery,  the 
husband  refused  to  consummate  said  agreement  by  delivery  thereof, 
unless  the  plaintiff  would  assign  to  him  her  interest  in  said  policy, 
whereupon  the  plaintiff  signed  and  acknowledged  a  paper  which  pur- 
ported to  assign,  transfer,  and  set  over  all  her  right,  title,  and  interest 
in  said  policy,  and  all  money  which  may  be  payable  under  the  same  to 
her  husband,  Augustus  Palmer  Dudley.  The  husband  did  not  at  that 
time,  or  at  any  time,  consent  in  writing  to  the  assignment.  On  June 
4,  1904,  the  parties  became  reconciled,  and  reunited,  and  together 
signed  a  document,  reciting  that  fact,  and  agreeing  to  cancel,  render 
void  and  of  no  effect,  the  agreement  of  separation  theretofore  executed 
by  them,  but  no  specific  action  was  taken,  concerning  the  policy  of  life 
insurance.  The  parties  lived  together  until  July  16,  1905,  when  said 
Augustus  Palmer  Dudley  died,  having  paid  during  his  lifetime  all  the 
premiums  which  fell  due  upon  said  policy,  which  was  in  full  force  and 
effect  at  his  death.  The  present  controversy  relates  to  conflicting 
claims  to  the  amount  due  upon  said  policy  between  the  plaintiff  as 
the  original  beneficiary  named  therein,  and  the  defendant  who  is  the 
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executor  of  Dudley's  will  It  is  urged,  and  with  much  force,  by  the 
plaintiff  that  the  rescission  of  the  separation  agreement  operated  to 
rescind  and  revoke  not  only  all  the  mutual  covenants  and  agreements 
contained  in  the  written  contract,  but  also  all  acts  done  and  contracts 
made  in  consideration  of  the  agreement  for  separation. 

The  accepted  rule  as  to  the  effect  of  a  reconciliation  after  an  agree- 
ment of  separation  is  that  such  reconciliation  and  a  renewal  of  co- 
habitation will  put  an  end  to  all  provisions  of  a  separation  deed  whose 
scope  relates  to  a  state  of  continuous  separation  merely,  and  the  rights 
and  interests  of  each  in  the  other's  property  will  be  resumed  by  inference 
as  of  the  usual  marital  status.  Schouler  on  Domestic  Relations  (1905) 
§  228.  A  distinction  is  urged  upon  us  between  these  contractual  obli- 
gations involved  in  a  separation  agreement  which  are  executory,  and 
those  which  are  executed,  and  it  is  said  that  while  the  parties  afe  re- 
lieved of  the  former  obligations  by  the  mere  fact  of  reconciliation,  the 
latter  can  be  rescinded  only  by  express  agreement  to  that  effect.  Even 
if  this  distinction  be  admitted,  it  may  well  be  doubted  if  it  applies  to 
the  facts  of  this  case.  If  the  wife,  in  consideration  of  the  separation 
agreement,  had  conveyed  to  a  trustee,  or  other  person,  a  piece  of  real 
estate,  the  title  and  right  of  enjoyment  and  possession  would  have 
passed  at  once  to  the  grantee,  and  would  not  have  reverted  by  the 
mere  fact  of  reconciliation,  without  a  reconveyance.  The  assignment 
to  the  husband  of  an  insurance  policy  upon  his  life  is  essentially  dif- 
ferent, for  it  carries  with  it  no  present  right  of  enjoyment,  but  merely 
the  right  at  some  future  time  to  collect  the  amount  which  may  fall 
due.  Since  the  general  effect  of  a  reconciliation  is  to  put  the  parties, 
so  far  as  possible,  back  in  the  relative  positions  which  they  occupied 
before  the  separation  agreement  was  made,  there  is  mudi  ground  for 
the  contention  that  the  assignment  of  the  wife's  interest  in  the  insurance 
policy,  having  been  made  as  a  condition  of  the  separation  agreement, 
the  rights  of  no  third  parties  having  intervened,  fell,  and  became 
avoided,  with  the  other  conditions  of  the  separation  agreement,  when 
the  parties  became  reconciled,  and  resumed  cohabitation.  The  plain- 
tiff's judgment  must  also  be  sustained  on  another  ground.  Section 
22  of  the  domestic  relations  law  (chapter  272,  p.  220,  Laws  1896)  pro- 
vides that: 

"A  policy  of  insurance  on  the  life  of  any  person  for  the  benefit  of  a  married 
woman  is  also  assignable  and  may  be  surrendered  to  the  company  issuing  the 
same,  by  her  or  her  legal  representatives  with  the  written  consent  of  the  as- 
sured." 

It  has  been  consistently  held  by  the  courts  of  this  state  that  no  such 
policy  can  become  assignable  without  the  written  consent  required  by 
the  statute,  and  that,  in  the  absence  of  such  a  written  consent,  any 
attempted  assignment  by  a  married  woman  is  entirely  void,  and  with- 
out effect.  Insurance  upon  the  life  of  a  husband,  for  the  benefit  of 
his  wife  was  first  authorized  in  this  state  by  chapter  80,  p.  59,  of  the 
Laws  of  1840,  which  was  entirely  silent  upon  the  subject  of  the  assign- 
ability of  such  policies;  but,  in  1862,  it  was  decided  by  the  Court  of 
Appeals  that  such  a  policy  was  not  assignable  by  the  wife.  This  de- 
cision was  hot  based  upon  any  statutory  provision,  but  upon  broad 
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principles  of  public  policy.  Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am. 
Dec.  395.  In  1879,  by  chapter  248,  p.  326  of  the  Laws  of  that  ycar,^ 
it  was  provided  that  such  policies  might  be  assigned  with  the  written 
consent  of  the  husband.  In  every  case  which  has  arisen  since  the 
assignability  of  a  wife's  policy  was  first  provided  for  by  statute  the 
courts  have  been  inflexible  in  insisting  that  the  written  consent  of  the 
husband  is  indispensable  to  the  validity  of  such  an  assignment,  and 
have  refused  to  give  effect  to  any  consent,  not  evidenced  by  a  writing, 
even  where  the  assignment  was  sought  to  be  made  for  the  husband's 
benefit.  McCord  v.  McCord,  40  App.  Div.  276,  67  N.  Y.  Supp.  1049 ; 
Rathborne  v.  Hatch,  90  App.  Div.  161,  86  N.  Y.  Supp.  776.  In  Ander- 
son v.  Goldsmidt,  103  N.  Y.  617,  9  N.  E.  495,  the  validity  of  a  wife'  as- 
signment  was  upheld  expressly  and  only  because  the  husband  had  joined 
in  the  assignment,  and  therefore  had,  in  fact,  consented  in  writing; 
and  in  Dannhauser  v.  Wallenstein,  169  N.  Y.  199,  62  N.  E.  160,  al- 
though the  case  went  off  on  the  finding  that  the  policy  was  not  strictly 
speaking  a  wife's  policy,  the  court  said,  in  speaking  of  the  law  relating 
to  the  assignment  of  a  wife's  policy: 

"The  learned  Appellate  Division  •  •  ♦  held  that  nothing  short  of  a  writ- 
ten consent  by  the  husband  would  be  a  compliance  with  the  statute,  we  con- 
cur in  this  view  of  the  Appellate  Division." 

In  the  present  case  the  husband  never  consented  in  writing  to  the 
assignment  of  the  policy  in  his  wife's  favor;  and,  consequently,  that 
assignment  never  became  operative  under  tfie  statute.  We  may  not 
accept  any  other  evidence  of  his  consent,  and  indeed  there  is  no  other 
evidence  in  the  case,  except  the  mere  fact  that  he  insisted  that  she 
should  execute  an  assignment  to  him.  By  her  act  alone,  however,  the 
assignment  was  incomplete.  It  was  within  his  power  to  make  it  com- 
plete by  consenting  in  writing.  He  never  did  so,  and  we  are  not  to 
speculate  as  to  the  reason  for  his  failure  to  do  so.  TThe  fact  remains  that 
the  statutory  prerequisite  to  a  valid  and  effective  assignment  was  never 
complied  with,  and  consequently  no  valid  and  effective  assignment 
was  ever  made. 

Judgment  affirmed,  with  costs.  All  concur.  INGRAHAM,  J.,  on 
last  ground. 


CRANE  et  al.  r.  BARRON. 
(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.> 

1.  Sales— CoNTBAOTS  by  Cobbespondencb. 

Plalntlflf  wrote  to  defendant,  ordering  lumber  described  for  a  pric^ 
named.  Defendant  replied  by  acknowledging  plaintiff's  order,  and  stated 
that  he  had  sent  the  order  to  the  mill  with  instructions  to  commence  cutting 
at  once,  and  that  the  lumber  would  .be  shipped  via  a  certain  railroad,  un- 
less plaintiff  preferred  a  different  delivery.  Held  to  constitute  a  valid 
contract  of  sale,  binding  defendant  to  furnish  the  lumber  within  a  rea- 
sonable time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  tfi  44-48.} 

2.  Same— Bbeach  of  Contract— Waiveb. 

A  contract  bound  defendant  to  furnish  plaintiff  certain  lumber  within 
a  reasonable  time.    Defendant  failed  to  comply  with  the  contract,  and 
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wrote  to  plaintiir  adylsiiig  him  of  his  inability  to  comply  with  the  contract 
and  suggesting  that  plaintiff  protect  himself  by  bnying  lomber  from  others. 
Plaintiff  replied  by  stating  that  he  had  been  depending  on  defendant,  and 
would  ask  him  to  use  every  exertion  possible  to  furnish  the  lumber  at  an 
early  date.  Held,  that  plaintiff  waived  the  breach,  and  could  not  maintain 
an  action  therefor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Gent  Dig.  Sales,  SS  458,  1150- 
1155.] 

8.  Sake— Rescission  of  Oontbaot  bt  Butbb. 

A  contract  bound  defendant  to  furnish  a  specific  kind  of  lumber  within 
a  reasonable  time.  Defendant  failed  to  do  so,  and  wrote  to  plaintiff,  ex- 
cusing his  failure,  and  advising  plaintiff  to  look  elsewhere  for  the  lumber. 
Plantlff  replied  by  stating  that  he  had  been  depending  on  defendant  and 
would  ask  him  to  use  every  exertion  possible  to  furnish  the  lumber  at  an 
early  date.  Held,  that  plaintiff  did  not  reschid  the  contract,  but  r^arded 
it  as  continuing. 
[Ed.  Note.— For  cases  in  point  see  vol.  43,  Cent  Dig.  Sales,  §  31&] 

4.  Appeai/— Review— Denial  ot  Motion  fob  New  Tbiai^ 

The  court  on  appeal  from  an  order  denying  a  motion  for  a  new  trial, 
based  on  a  ground  specified  in  Code  Oiv.  Proc.  S  999,  that  the  verdict  is 
against  the  law,  may  consider  the  correctness  of  an  instruction,  though 
there  Is  no  exception  thereto. 

[Ed.  Note. — For  cases  in  point  see  vol.  2,  Gent  Dig.  Appeal  and  Brror, 
fi  1443 ;  vol.  8,  Cent  Dig.  Appeal  and  Error,  S  3476.] 

Ingraham  and  Laughlin,  JJ.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Crane  and  another,  copartners,  against  William  H. 
Barron  and  another,  continued,  on  death  of  one  defendant,  against 
said  William  H.  Barron  as  surviving  defendant  From  a  judgment  for 
plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM, LAUGHLIN,  and  CLARKE,  JJ. 

Theodore  T.  Baylor,  for  appellant 
William  F.  Clare,  for  respondents. 

PATTERSON,  J.  The  plaintiffs  sued  to  recover  damages  for  the 
breach  of  a  contract  alleged  to  have  been  made  by  them  with  the  de- 
fendants for  the  sale  and  delivery  by  the  latter  of  a  certain  quantity 
of  lumber.  The  claim  of  the  plaintiffs,  as  set  forth  in  the  complaint 
is  that  on  the  7th  of  November,  1902,  their  copartnership  and  that 
of  the  defendants  entered  into  an  agreement  whereby  the  latter 
agreed  to  sell  and  deliver  to  the  former  1,600  pieces  of  hickory  plank ; 
400  pieces  to  be  3x9  inches  and  upwards  by  20  feet  long,  and  100 
pieces  to  be  4x9  inches  and  upwards  by  20  feet  long,  the  lengths, 
however,  of  15  per  cent,  of  the  plank  might  be  18  feet  long;  800 
pieces  to  be  3x8  inches  and  upwards  by  12,  14,  and  16  feet  long,  and 
200  pieces  to  be  4x8  inches  and  upwards  by  12,  14,  and  16  feet  long, 
but  as  much  of  the  foregoing  1,000  pieces  to  be  16  feet  long  as  12  feet 
long.  The  agreement  also  provided  that  the  defendants  could  send 
a  few  pieces  of  the  3x8-inch  planks  only  10  feet  long.  Certain  re- 
quirements of  the  timber  were,  it  is  alleged,  also  mentioned  in  the 
contract,  but  special  reference  to  them  is  not  required.    It  is  alleged 
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in  the  complaint  that  the  prices  fixed  upon  by  the  contract  were  $65 
per  thousand  feet  for  the  longest  plank  and  $60  for  the  shortest.  It 
is  further  alleged  that  the  defendants  failed  and  refused  to  perform 
the  terms  and  conditions  of  the  contract  and  to  deliver  the  planks, 
with  the  exception  of  130  pieces  delivered  in  May,  1903.  Perform- 
ance and  readiness  to  perform  on  the  plaintiffs'  part  is  also  alleged. 

In  their  answer  the  defendants  deny  that  they  entered  into  the  con- 
tract as  alleged  in  the  complaint,  or  that  the  plaintiffs  were  ready  to 
perform  its  conditions.  They  admit  that  they  refused  to  deliver  some 
of  the  plank  referred  to  in  the  complaint,  but  that  they  did  deliver 
130  pieces.  They  then  proceed  to  set  up,  among  other  defenses,  the 
following,  viz. :  That  during  the  month  of  May,  1903,  they  delivered 
and  tendered  to  the  plaintiffs  11,859  feet  of  hickory  lumber,  but 
that  the  plaintiffs  would  and  did  receive  only  a  part  thereof,  and  that 
they  ever  since  have,  after  the  payment  for  the  same  became  due 
and  payable,  refused  to  pay  for  the  same,  which  refusals  were  in 
violation  of  the  terms  of  the  agreement  referred  to  in  the  plaintiffs' 
complaint,  if  such  an  agreement  were  made,  and  constitute  a  breach, 
and  that  at  the  time  of  such  refusals  the  defendants  had  performed  all 
that  was  required  of  them  under  the  alleged  contract;  and,  further, 
that  if  the  agreement  ever  were  made,  it  was  rescinded,  waived,  and 
abandoned  on  or  about  January  27,  1903.  The  defendants  also  in- 
terposed a  counterclaim,  which,  as  we  view  the  case,  it  is  unnecessary 
now  to  consider. 

Whatever  relations  existed  between  the  parties  concerning  the  sub- 
ject-matter of  their  dealing,  as  it  was  originally  entered  upon,  were 
established  by  letters  exchanged  between  them,  and  the  learned  judge 
who  presided  at  the  trial  of  the  cause  held,  and  instructed  the  jury 
as  matter  of  law,  that  there  was  a  valid  binding  contract  executed 
between  the  parties  on  or  about  November  7,  1902.  The  letters  al- 
luded to  fully  justify  the  ruling  of  the  court.  On  November  6,  1902, 
the  plaintiffs  wrote  to  the  defendants : 

**We  are  In  receipt  of  your  favor  of  the  5th  Instant,  and  note  that  you  think 
yon  can  get  out  some  20  foot  plank,  and  we  herewith  give  you  the  foHowing 
memorandum,  which  you  can  saw  out  at  once." 

Then  followed  a  description  of  the  timber  desired,  specific  instruc- 
tions concerning  the  character  of  the  wood  and  how  it  should  be  treat- 
ed, and  there  was  a  price  named  for  the  long  planks  of  $65  a  thousand 
and  for  the  short  planks  of  $60  in  New  York.  On  the  7th  of  No- 
vember, 1902,  the  defendants  wrote  to  the  plaintiffs  as  follows : 

"We  have  before  us  your  esteemed  favor  of  November  6th,  ordering  1,500 
pieces  of  hickory,  and  we  have  sent  the  order  to  the  mill  with  Instructions  to 
commence  cutting  at  once.  We  will  ship  this  lumber  via  Pennsylvania  Rail- 
road, lighterage  free,  unless  you  prefer  a  different  delivery.  We  enter  this  as 
our  order  No.  1,449,  and  you  will  please  refer  to  this  number  in  further  corre- 
spondence. Thanking  you  for  the  order  and  awaiting  your  further  favors,  we 
remain,"  etc 

The  letter  of  the  plaintiffs  plainly  indicates  that  they  gave  an  or- 
der to  the  defendants  for  the  timber  therein  mentioned,  which  the  de- 
fendants were  to  saw  out  at  once,  and  the  defendants  acknowledged  the 
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order  as  one  obligatory  upon  them  and  undertook  to  ship  it  to  the 
plaintiffs  by  a  certain  carrier,  unless  a  different  one  was  preferred- 
There  was  nothing  left  optional  with  the  defendants,  nor  was  their 
promise  to  supply  the  lumber  conditional.  The  quantities  were  speci- 
fied, the  price  was  named,  and  no  element  of  a  binding  contract  is- 
wanting.  The  omission  to  fix  a  time  at  which  the  delivery  should  be 
made  was  supplied  by  the  law,  which  would  require  performance  with- 
in a  reasonable  time ;  and  there  is  some  evidence  to  show  that  a  period 
of  six  weeks  from  the  time  of  making  the  contract  would  have  sufficed- 
That  the  defendants  understood  and  acted  upon  the  arrangement  as  a 
binding  contract  appears  at  various  places  in  the  record.  In  other  cor- 
respondence they  speak  of  the  plaintiffs'  letter  as  an  order  for  the 
merchandise,  and  the  evidence  shows  that  they  accepted  that  order  and 
undertook  to  execute  it.  They  did  not  furnish  lumber  on  the  contract 
within  what  is  testified  would  have  been  a  reasonable  time  for  per- 
formance. 

The  trial  justice  also  ruled,  and  so  charged  the  jury,  that  without 
justification  the  defendants  failed  to  perform  the  contract,  or,  in  other 
words,  were  guilty  of  a  breach  of  that  contract ;  and  he  held  that  the 
breach  was  complete  on  January  26,  1903,  and  it  was  upon  that  breach 
that  the  plaintiffs'  right  to  recover  was  predicated.  He  evidently  must 
have  taken  the  view  that  the  defendants'  failure  to  make  delivery  before 
January  26,  1903,  put  them  in  the  wrong  and  gave  the  plaintiflfs  an 
immediate  right  of  action.  Conceding  that  there  may  have  been  a 
breach  of  the  contract,  arising  from  the  failure  to  deliver  the  merchan- 
dise within  a  reasonable  time,  it  is  obvious  that  that  breach  was  waived 
by  the  plaintiffs.  On  the  26th  of  January,  1903,  the  defendants  wrote 
to  the  plaintiflfs  as  follows: 

"Referring  to  your  letter  and  order  of  November  6th  for  hickory  plank, 
would  say  that  we  wish  to  advise  you  at  this  time  that  in  all  probability  the- 
mill  will  not  be  able  to  get  oufl  this  timber.  We  placed  this  order  with  the 
Southern  Sawmill  C!o.  of  New  Orleans,  La.,  who  have  a  mill  at  Tomnolen, 
Miss.,  where  they  are  getting  out  some  very  nice  hickory,  where  the  writer  saw 
their  logs  coming  in  last  October  before  seeing  you  about  this  order.  They  took 
hold  of  this  order,  but  do  not  seem  to  be  making  any  headway  on  it,  and  we- 
therefore  wish  to  advise  you  of  the  outlook,  so  that  you  can  protect  yourselves 
and  buy  the  lumber  in  other  quarters  if  necessary  for  your  contracts.  If  ther 
get  out  any  lumber  which  Is  applicable  on  your  order,  we  will  offer  it  to  yoo 
before  we  sell  it  to  other  parties,  giving  you  the  option  of  taking  it  or  not  at 
that  time ;  but  from  present  indications  they  will  have  veiy  little,  if  any,  of  it 
at  this  season." 

This  letter  disclosed  the  situation  in  which  the  defendants  were 
placed,  namely,  their  inability  to  perform  the  contract  at  that  time  be- 
cause it  was  out  of  the  power  of  the  party  to  whom  they  had  confided 
the  execution  of  the  order  in  Mississippi  to  furnish  the  timber.  At 
that  stage  the  plaintiflfs,  had  they  so  desired,  could  have  stood  upon 
their  rights,  have  claimed  a  breach  of  the  contract,  and  could  have  re- 
covered such  damages  as  they  might  have  sustained  by  reason  thereof. 
But  they  did  not  take  that  attitude.  On  the  contrary,  they  acquiesced 
in  the  situation  to  the  extent,  at  least,  of  waiving  the  breach.  They 
wrote  to  the  defendants  under  date  of  January  28,  1903,  as  follows : 
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"\V«e  are  in  receipt  of  your  esteemed  fayor  of  the  20th  instant  regarding  the 
liiclLory  plank.  We  are  glad  that  yon  informed  us  that  yon  may  have  some 
■diflicnlty  in  getting  this  plank,  as  it  will  give  us  an  opportunity  of  trying  to  get 
ft  elsewhere.  However,  we  have  been  depending  upon  yon,  and  will  ask  you 
to  use  every  exertion  possible  to  give  it  to  us  at  an  early  data  Do  not  let  up 
^n  these  people." 

While  there  may,  therefore,  have  been  a  technical  breach  of  the 
<rontract  on  the  part  of  the  defendants,  it  is  apparent  that  the  plaintiffs 
condoned  the  breach  and  still  urged  the  defendants  to  perform.  That 
being  so,  no  right  of  action  accrued  upon  that  particular  breach. 

But  the  defense  that  the  plaintiffs  on  the  28th  of  January,  rescind- 
ed, canceled,  and  waived  the  whole  contract  cannot  prevail.  The 
defendants  moved  for  a  nonsuit  on  that  ground  and  duly  excepted  to 
the  refusal  of  the  court  to  grant  it.  That  refusal  does  not  constitute 
«rror.  The  defendants  were  still  bound  to  the  contract,  but  in  a  modi- 
fied form.  The  plaintiffs  relinquished  the  right  to  immediate  perform- 
ance, and  the  positive  obligation  of  the  defendants  to  deliver  was 
changed  into  one  depending  upon  the  result  of  exertions  to  induce 
the  mill  proprietors  at  the  South  to  furnish  the  material.  The  plain- 
tiffs, in  their  letter  of  January  28th,  express  their  gratification  at  the 
-defendants'  informing  them  of  the  difficulty  in  getting  the  plank,  and 
intimate  their  intention  to  endeavor  to  get  it  elsewhere.  Neverthe- 
less, there  was  not  an  unconditional  waiver  of  all  their  rights  under 
the  contract.  They  were  still  looking  to  the  defendants  performing 
in  the  future,  if  the  material  could  be  procured;  and  it  undoubtedly 
was  so  regarded  by  the  defendants,  who  did  not  understand  that  there 
was  a  rescission  or  cancellation  of  the  entire  contract  They  mani- 
festly regarded  it  as  a  continuing  contract,  which  they  were  bound 
to  carry  out  if  they  could,  and  to  make  efforts  to  perform.  On  the 
1st  day  of  July,  1903,  a  controversy  having  arisen  between  them  and 
the  plaintiffs,  they  served  a  formal  notice  on  the  plaintiffs  as  follows : 

"Owing  to  your  refusal  to  make  settlement  for  the  first  car  of  hickory 
shipped,  we  hereby  notify  you  that  we  cancel  the  balance  of  the  order,"  etc. 

Evidently,  up  to  that  time,  they  did  not  consider  themselves  wholly 
released  from  the  contract  by  the  plaintiffs'  letter  of  January  28,  1903, 
and  therefore  the  defense  of  waiver  or  rescission  of  the  whole  con- 
tract was  not  made  out.  We  have,  therefore,  a  case  in  which  it  appears 
that  there  was  still  a  contract  existing  between  the  parties,  and  that  it 
was  an  error  of  the  trial  justice  to  charge  the  jury  that  an  actionable 
breach  of  the  contract  by  the  defendants  occurred  on  or  about  January 
26,  1903;  but  no  specific  exception  was  taken  to  that  instruction. 
Hence  the  error  could  not  be  considered,  if  there  were  here  only  an 
appeal  from  the  judgment;  but  there  is  also  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  upon  all  the  grounds  specified  in  sec- 
tion 999  of  the  Code  of  Civil  Procedure.  One  ground  of  motion  for 
a  new  trial  mentioned  in  that  section  is  that  the  verdict  is  against  law, 
and  that  ground  may  be  considered  on  appeal  from  the  order,  not- 
withstanding there  is  no  exception  in  the  record.  That  practice  on 
such  an  appeal  and  in  such  circumstances  has  been  often  followed  in 
furtherance  of  justice.    Manning  v.  Lyon,  70  Hun,  348,  24  N.  Y.  Supp. 
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265 ;  Ryan  v.  Conroy,  86  Hun,  544,  33  N.  Y.  Supp.  330 ;  Gowdey  v. 
Robbins,  3  App.  Div.  353,  38  N.  Y.  Supp.  280 ;  Griebel  v.  Rochester 
Printing  Co.,  8  App.  Div.  450,  40  N.  Y.  Supp.  759,  citing  Standard 
Oil  Co.  V.  Amazon  Ins.  Co.,  79  N.  Y.  506;  Whittaker  v.  D.  &  H.  Canal 
Co.,  49  Hun,  400,  3  N.  Y.  Supp.  576 ;  Northrup  v.  Porter,  17  App. 
Div.  80,  44  N.  Y.  Supp.  814. 

The  error  in  the  ruling  of  the  court  we  have  been  considering  is  so 
radical  and  fundamental  as  to  require  a  new  trial  of  the  action;  and 
hence  it  is  unnecessary  to  consider  other  grounds  urged  by  the  ap- 
pellants in  support  of  their  appeal  from  the  judgment.  It  may  be  said, 
however,  that,  even  if  the  action  might  have  been  brought  as  upon  a 
breach  of  the  contract  by  the  defendants  on  January  26,  1903,  the 
verdict  of  the  jury  awarding  the  sum  of  $1,000  to  the  plaintiflFs  for 
that  breach  was  not  authorized  by  the  evidence.  The  learned  judge 
charged  the  jury  that  the  only  question  involved  was  one  of  damages, 
and  that  the  measure  of  damages,  there  being  no  allegation  of  proof 
of  special  damage,  was  the  difference  between  the  contract  price 
and  the  market  value  of  the  timber,  to  be  ascertained  at  some  time 
after  January  26th,  or  about  the  first  of  February,  1903.  There  is  no 
adequate  or  satisfactory  proof  of  the  market  value  of  the  kind  of  timber 
called  for  by  the  contract.  It  was  clearly  understood  by  both  parties 
that  Mississippi  timber  was  the  subject  of  the  contract.  Mr.  Crane, 
one  of  the  plaintiffs,  testified  that  there  was  no  market  practically  for 
Mississippi  timber  from  December,  1902,  to  the  spring  of  1903; 
but  he  also  said  in  his  examination  that  the  market  value  was  between 
$80  and  $90  a  thousand.  It  is  clear  that  all  his  ideas  of  value  were 
conjectural.  There  is  a  positive  statement  of  one  of  the  witnesses  for 
the  plaintiffs — Kelly — that  on  or  about  February  1,  1903,  the  market 
value  of  the  kind  of  timber  in  question  was  $85  for  the  wide,  and  $55 
for  the  narrow  or  short.  He  says  that  is  the  price  that  he  as  a  buyer 
would  have  paid  for  it,  and  he  would  swear  that  that  was  the  market 
value  from  his  knowledge. 

Now,  it  is  admitted  that  the  contract  might  have  been  fulfilled  by  the 
delivery  of  55,000  feet,  and  that  about  5,000  feet  were  delivered. 
If  the  figures  of  the  witness  Kelly  are  taken,  then  on  the  short  timber 
called  for  by  the  contract  there  would  have  been  no  loss  whatever; 
on  the  long  timber  there  would  have  been  a  loss  to  the  plaintiffs  of 
about  $400.  Taking  the  estimate  of  $90  for  the  long  timber,  as  made 
by  the  plaintiff  Crane,  the  loss  would  have  been  $500.  The  jury 
allowed  $1,000  as  damages,  from  which  certain  deductions  in  favor 
of  the  defendants  were  made,  but  resulting  in  a  verdict  for  the  plain- 
tiffs of  $723.42,  an  amount  which  the  evidence  did  not  justify. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

O'BRIEN,  P.  J.,  and  CLARKE,  J.,  concur. 

.  INGRAHAM,  J.  I  concur  in  the  result  of  Mr.  Justice  PATTER- 
SON'S opinion.  The  evidence  does  not  establish  that  there  was.  a  con- 
tract for  the  sale  and  delivery  of  this  lumber;  for  it  was  understood 
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that  the  lumber  was  not  in  existence,  but  was  to  be  manufactured, 
and  that  the  defendant  was  not  to  manufacture  it,  but  that  it  was  to  be 
sawed  for  the  defendant  by  mills  in  the  state  of  Mississippi.  I  do  not 
think  that  it  was  ever  intended  to  be  an  absolute  sale  of  the  lumber,  but 
that  the  defendant  accepted  the  plaintiffs'  offer  to  place  the  order  with 
the  mills  in  Mississippi,  and  did  not  at  all  guaranty  that  the  Mississippi 
mills  would  manufacture  the  lumber;  nor  was  there  any  evidence 
of  a  breach  of  contract.  There  was  no  time  fixed  at  which  the  defend- 
ant was  to  deliver  the  lumber.  It  is  quite  evident  that  this  was  left  in 
this  way  because  both  parties  understood  that  the  lumber  was  to  be 
manufactured  and  the  defendant  was  not  to  be  obliged  to  deliver 
it  until  he  was  able  to  obtain  it. 

I  agree  with  Mr.  Justice  PATTERSON  that  the  letter  of  January 
26, 1903,  was  not  evidence  of  a  breach  of  the  contract,  if  there  had  been 
one. 

LAUGHLIN,  J.,  concurs. 


BUCKBEB  T.  BOARD  OF  EDUCATION  OP  CITY  OP  NEW  YORK. 

(Sapreme  Court,  AppeUate  Dlyislon,  Pirst  Department    November  6,  1006.) 

Schools  and   School   Distbictb— School  Tkachebs— Salabib»— Poweb   to 
Change. 

Laws  1899,  p.  883,  c.  417,  amending  Greater  New  York  Charter,  Laws 
1807,  p.  894,  a  878,  §  1091,  authorizes  each  school  board  to  adopt  by-laws 
fixing  the  salaries  of  principals,  etc,  which  should  be  regulated  according 
to  merit,  length  of  service,  etc.  That  the  salaries  payable  in  the  dilTerent 
schools  of  the  territory  consolidated  on  January  1,  1898.  should  remain 
until  changed  or  modified  under  the  section,  and  that  salaries  of  women 
principals  should  be  increased  each  year  until  they  received  $2,500  per  an- 
num. That  no  woman  principal  of  10  years'  service  as  principal  should 
receive  less  than  $2,500  per  annum,  and  that  no  salary  then  paid  to  any 
public  school  teacher  in  the  city  should  be  reduced  by  operation  of  the  act. 
Beld,  that  where  a  female  principal' who  had  taught  for  10  years  was 
awarded  a  salary  of  $2,750  a  year  under  said  section,  her  vested  contract 
right  to  teach  in  the  position  of  principal  did  not  preclude  the  board  of 
education  from  thereafter  adopting  a  by-law  the  effect  of  which  was  to 
reduce  her  salary  to  $2,500  per  year,  the  minimum  prescribed  by  such 
section. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sarah  E.  Buckbee  against  the  board  of  education  of  the 
city  of  New  York.  From  an  interlocutory  judgment  sustaining  plain- 
tiflF's  demurrer  to  defendant's  answer  (100  N.  Y.  Supp.  1063),  it  ap- 
peals.   Reversed,  and  demurrer  overruled,  with  leave  to  withdraw. 

Argued  before  PATTERSON,  INGRAHAM,  LAUGHLIN, 
CLARKE,  and  HOUGHTON,  JJ. 

Theodore  Connoly  and  John  J.  Delany,  Corp.  Counsel   (Stephen 
O'Brien,  on  the  brief) ,  for  appellant. 
John  T.  Little  (Theodore  H.  Lord,  on  the  brief),  for  respondent 
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CLARKE,  J.  The  plaintiff  was  a  woman  principal  in  the  public 
schools.  Her  complaint  contains  38  causes  of  action,  the  first  of 
which  is  for  a  balance  of  salary  claimed  to  be  due  and  unpaid  to  her; 
and  the  other  37  are  upon  similar  claims  of  other  teachers  assigned  to 
her. 

Chapter  417,  p.  883,  of  the  Laws  of  1899,  passed  April  25,  1899, 
amended  section  1091  of  the  Greater  New  York  Charter  (chapter  378, 
p.  394,  of  the  Laws  of  1897),  so  as  to  read  as  follows: 

"Section  1091.  Each  school  board  shall  have  power  to  adopt  by-laws  fixing 
the  salaries  of  borough  and  associate  superintendents,  of  principals,  and 
branch  principals,  and  of  all  other  members  of  the  supervising  and  teaching 
staff,  and  such  salaries  shall  be  regulated  by  merit,  by  the  grade  of  class 
taught,  by  the  length  of  service,  or  by  the  experience  in  teaching  of  the  incum- 
bent in  charge,  or  by  such  a  combination  of  these  considerations  as  the  school 
board  may  deem  proper.  Said  salaries  need  not  be  uniform  throughout  all 
the  several  boroughs,  nor  in  any  two  of  them,  nor  throughout  any  one  bor- 
ough. The  salaries  fixed  and  established  and  duly  payable  in  the  different 
schools  of  the  territory  hereby  consolidated  as  these  salaries  were  on  the  1st 
day  of  January,  1898,  shall  be  and  remain  the  salaries  in  the  schools  of  the 
several  boroughs,  hereby  constituted,  until  the  same  shall  be  changed  or  mod- 
ified as  provided  for  in  this  section.  •  •  •  The  salaries  of  women  princi- 
pals in  said  schools  shall  be  Increased  by  the  addition  of  $250  in  each  year  un- 
til they  shall  receive  the  sum  of  $2,500  per  annum ;  *  *  *  and  no  woman 
principal  of  ten  years'  service  as  principal  in  said  schools  shall  receive  less 
than  $2,500  per  annum,  provided,  however,  that  the  service  of  such  principal 
shall  have  been  approved  after  inspection  and  investigation  as  fit  and  meritori- 
ous by  the  borough  board  of  superintendents ;  ♦  •  ♦  no  salary  now  paid  to 
any  public  school  teachers  in  the  dty  of  New  York  shall  be  reduced  by  the 
operation  of  this  act" 

On  the  17th  day  of  May,  1899,  the  school  board  for  the  boroughs 
of  Manhattan  and  the  Bronx  adopted  a  schedule  under  which  women 
principals  were  to  receive  for  the  first  year,  $1,500 ;  for  the  fifth,  sixth, 
seventh,  and  eighth  years,  $2,600,  and  for  the  ninth  and  following 
years,  $2,750 ;  said  schedule  to  take  eflfect  on  and  after  June  1,  1899. 
The  plaintiff  at  the  time  of  the  passage  of  that  resolution,  was  a  woman 
principal,  who  had  served  for  10  years,  and  who  met  the  requirements 
of  the  statute  as  to  fitness  and  merit,  and  by  virtue  of  the  schedule 
adopted,  her  salary  was  fixed  at  $2,750  per  annum.  On  the  20th  day 
of  December,  1899,  the  school  board  passed  the  following  resolutions : 

"Resolved,  that  the  salary  schedule  adopted  by  the  board  on  May  17th  last 
be,  and  the  same  hereby  Is,  repealed,  to  take  effect  December  31  st,  1890. 
♦  •  •  Resolved,  that  all  principals  and  teachers  affected  by  chapter  417,  p. 
883,  of  the  Laws  of  1899  be  paid  on  and  after  January  1st,  1900,  the  minimum 
mandatory  salaries  of  that  chapter." 

As  a  consequence,  the  plaintiff's  salary  was  reduced  from  $2,750 
to  $2,500 ;  she  being  one  of  the  persons  affected  by  said  chapter,  and 
$2,500  being  the  minimum  required  to  be  paid  to  her.  She  now  brings 
suit  to  recover  from  the  board  of  education  the  difference  between 
the  two  salaries  for  the  period  covered  by  the  suit.  The  answer  of 
the  defendant  admits  all  of  the  allegations  of  the  complaint,  and  sets 
up  as  a  defense  the  passage  of  the  resolutions  of  December  20th, 
quoted  supra.  To  this  defense,  the  defendant  demurs  upon  the  ground 
that  the  facts  stated  are  sufficient  in  law  to  constitute  a  defense  and 
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the  demurrer  having  been  sustained  at  the  Special  Term,  the  defendant 
appeals. 

The  plaintiff  claims  that  her  right  to  compensation  at  the  rate  of 
$2,760  a  year  became  vested  upon  the  acceptance  of  the  offer  held 
out  by  the  board  of  education,  as  contained  in  the  resolution  of  May  17, 
1899,  by  her  retention  in  the  service  and  the  receipt  of  compensation  as 
therein  provided  from  June  1,  1899,  to  December  31,  1899,  and  that 
the  right  of  compensation  so  fixed  is  a  vested  contract  right  and  can- 
not be  impaired.  The  defendant  claims  that  the  power  to  fix  salaries 
given  to  the  school  board  by  the  charter  was  a  continuous  one,  and 
that,  except  in  so  far  as  the  statute  provided  for  a  minimum  salary,  the 
board  had  the  same  right  to  reduce  as  it  had  to  increase.  Prior  to 
the  creating  of  the  Greater  New  York,  the  Court  of  Appeals,  in  Stein- 
son  V.  Board  of  Education,  166  N.  Y.  431,  69  N.  E.  300,  cited  with 
approval  in  Graham  v.  City,  167  N.  Y.  86,  60  N.  E.  331 ;  Gunnison 
V.  Board  of  Education,  176  N.  Y.  11,  68  N.  E.  106,  settled  the  status 
of  a  school  teacher  in  his  relation  to  the  board  of  education.  In  that 
case  the  plaintiff  brought  an  action  to  recover  salary  for  six  years  as 
a  teacher,  during  which  years  he  had  performed  no  services  whatever, 
having  been  prevented  from  teaching  by  the  school  authorities  though 
never  having  been  lawfully  removed.    The  court  said : 

**The  plaintiff  was  not  an  officer  but  an  employee.  His  employment  was 
<x>ntractual  and  his  proper  remedy  Is  by  action.  •  ♦  •  The  plaintiff's  em- 
ployment was  subject  to  no  other  limit  of  time  than  the  power  of  removal  for 
cause  vested  in  the  defendant  and  its  officers,  and  the  power  of  the  state  super- 
intendent to  revoke  his  state  license.  The  plaintiff  was  discharged  without 
right  or  cause  and  Is  entitled  to  recover." 

In  People  ex  rel.  Callahan,  174  N.  Y.  169,  66  N.  E.  674,  the  relator, 
who  was  a  teacher  of  the  fourth  grammar  grade,  was  reassigned  to  the 
sixth  grammar  grade  by  reason  whereof  her  salary  was  reduced  by 
$156  a  year.  She  obtained  a  peremptory  writ  of  mandamus  from  the 
Supreme  Court  directing  her  reinstatement  as  a  teacher  in  the  fourth 
grammar  grade.  In  considering  whether  the  school  board's  action 
was  legal  or  not,  the  court  said: 

"Section  1117  aa  continued  by  section  1101  of  the  revision  (Laws  1901,  p. 
479,  c.  4G6)  was  designed  to  establish  the  general  rule  applicable  to  all  teach- 
ers regardless  of  when  they  were  appointed,  that  a  public  school  teacher  In 
the  Greater  City  should  be  protected  against  removal  during  good  behavior 
and  competency.  ♦  •  •  if  •  •  •  after  passing  through  the  probationary 
period,  a  permanent  license  is  issued,  the  statute  attaches  to  an  appointment 
permanency  of  tenure.  •  •  •  The  statute  makes  good  conduct  and  good 
work  the  basis  of  tenure  as  to  all  teachers  holding  a  permanent  license. 
•  ♦  •  We  think  •  •  •  that  the  purpose  of  section  1117  was  to  get  the 
best  work  from  all  teachers  by  assuring  them  of  safety  or  protection  without 
resorting  to  outside  Influences  so  long  as  they  maintain  a  high  standard  of  con- 
duct and  efBdency,  and  authorizing  their  removal  if  they  fall  below  it  This 
construction  is  In  harmony  with  the  theory  of  appointment  under  the  rules  of 
civil  service  and  of  promotion  for  merit,  provided  by  other  sections  of  the 
statute  (sections  1075,  1081,  1106,  and  1110.)" 

And  the  court  concluded : 

"The  relator  had  a  permanent  license  to  teach  in  any  grammar  grade. 
She  was  appointed  to  the  sixth  grade,  and  after  teaching  there  for  over  two 
100  N.Y.S.— 60 
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years  she  was  duly  promoted  to  the  fourth,  to  which  a  higher  salary  was 
attached.  She  accepted  the  position  and  was  entitled  to  hold  it  permanently, 
unless  she  was  removed  for  cause,  after  an  opportunity  to  be  heard.  She  was 
removed  without  cause  or  hearing  and  reassigned  to  the  sixth  grade  at  her  old 
salary.  The  defendant,  in  good  faith  and  through  a  misconception  of  the 
statute,  thus  exercised  a  power  which  it  did  not  possess,  and  the  action  of  the 
courts  below  in  restoring  the  relator  to  the  fourth  grade  was  proper  and 
should  be  sustained." 

Upon  the  decisions  in  those  two  cases,  the  plaintiff  ccwitends  that  her 
relation  to  the  board  of  education  was  contractual,  that  when  the  board 
once  fixed  her  salary  at  $2,750  and  she  retained  her  position,  and  re- 
ceived payment  at  that  rate  for  a  time,  there  was  created  a  contract 
of  employment  for  life  or  good  behavior  by  which  the  board  of  educa- 
tion agreed  to  pay  to  her  for  life  or  good  behavior  for  her  services  as 
principal,  $2,750,  and  which  services  for  such  payment  she  agreed  to 
render  and  that  as  a  consequence,  without  her  consent,  no  change 
could  thereafter  be  made  in  the  terms  of  that  contract.  We  may  con- 
cede that  she  is  an  employe,  and  that  her  relation  is  contractual,  but  the 
question  still  remains  what  is  the  contract.  The  board  of  education  is 
not  a  private  contractor,  but  a  governmental  agency.  It  is  a  public 
municipal  corporation.  Gunnison  v.  Board  of  Education,  176  N.  Y.  11, 
68  N.  E.  106.  It  derives  its  powers  in  the  distribution  of  enormous 
sums  of  money,  and  in  the  control  of  the  vast  and  important  machinery, 
by  which  the  state  secures  the  education  of  its  youth  in  the  public 
schools  of  the  city  of  New  York  solely  from  the  law.  Its  powers,  its 
duties,  its  contracts,  express  or  implied,  are  such  only  as  the  law  per- 
mits and  provides  for.  The  law  provides  for  minimum  salaries  for  the 
educational  staff  for  various  grades,  and  for  varying  periods  of  serv- 
ice, and  within  those  limitations  the  board  has  no  discretionary  power. 
If  the  teacher  shall  have  been  approved  after  inspection  and  investiga- 
tion as  fit  and  meritorious,  the  law  makes  the  contract  and  says  such 
teacher  must  receive  the  minimum  fixed  by  the  law.  Into  the  contract 
of  employment  is  read  the  provisions  of  law.  This  plaintiff's  contract, 
made  by  the  law,  and  over  which  to  this  extent  neither  party  has  any 
control,  is  that  she  having  been  a  woman  principal  of  ten  years'  serv- 
ice, and  having  been  approved  as  fit  and  meritorious,  shall  receive  at 
least  $2,500  per  annum.  But  "all  of  the  sections  of  the  charter  relat- 
ing to  the  school  system  must  be  read  in  pari  materia."  Matter  of 
Cusack  V.  Bd.  of  Education,  174  N.  Y.  139,  66  N.  E.  677,  and  the 
same  law  also  provides : 

"Bach  school  board  shall  have  power  to  adopt  by-laws  fixing  the  salaries  of 
•  •  ♦  principals  ♦  ♦  ♦.  The  salaries  fixed  and  established  and  duly  pay- 
able in  the  different  schools  of  the  territory  hereby  consolidated  as  these  sal- 
aries were  on  the  1st  day  of  January,  1898,  shall  be  and  remain  the  salaries  in 
the  schools  of  the  several  boroughs,  hereby  constituted,  until  the  same  shall  be 
changed  or  modified  as  provided  for  in  this  section."    Section  1091,  supra. 

And,  further: 

"All  ♦  ♦  ♦  principals  •  •  •  shall  continue  to  hold  their  respective 
positions  and  to  be  entitled  to  such  compensation  as  is  now  provided  or  may 
hereafter  be  provided  by  the  various  school  boards,  subject  to  the  limitations 
of  this  act"    Section  1117,  Charter  1897.  Laws  1897,  p.  404^  c.  378. 
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If  the  contention  of  the  plaintiff  is  correct,  and  her  contract  is  of  the 
nature  which  she  claims,  why  then  it  is  obvious  that  if  it  cannot  be 
altered  by  the  board  of  education,  it  cannot  be  altered  by  the  act  of 
the  Legislature,  for  the  Constitution  of  the  United  States  provides 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  a  contract. 
That  the  Legislature  which  passed  these  acts  had  no  idea  that  any 
such  relation  existed  between  the  school  teachers  and  the  board  of 
education,  appears  from  the  latter  part  of  the  section  last  quoted, 
which,  while  it  preserved  the  salaries  theretofore  fixed  in  the  different 
schools  of  the  territory  consolidated,  did  so  only  until  the  same  should 
be  changed  or  modified  as  provided  in  the  section,  to  wit,  by  the  pas- 
sage of  by-laws  fixing  salaries  by  the  school  board,  thus  expressly 
recognizing  the  power  to  change.  As  pointed  out  by  the  Court  of 
Appeals  in  the  Callahan  Case,  supra,  we  are  entitled  to  look  at  subse- 
quent legislation  on  the  subject  for  the  purpose  of  interpreting  the 
meaning  of  the  statute,  inasmuch  as  the  revised  charter  provides  that 
it  is  to  be  interpreted  as  a  continuation  of  existing  law,  and  not  as 
a  new  enactment.  Section  1101  of  the  revision  of  1901  is,  with  slight 
change,  section  1117  of  the  charter  of  1897,  and  it  provided  that : 

*'Bzcept  as  bereln  otherwise  provided,  the  city  superintendents,  «  •  • 
and  all  principals,  teachers  and  other  members  of  the  educational  staff  in  the 
pubUc  school  system  of  any  part  of  the  city  of  New  York  shall  continue  to 
hold  their  respective  positions  and  shall  be  entitled  to  such  compensation  as 
is  now  provided  or  may  hereafter  be  provided  by  the  lawful  authorities  sub- 
ject to  change  of  title,  to  reassignment  or  to  removal  for  cause  as  may  be  pro- 
vided by  law  and  subject  to  the  right  of  the  said  board  to  abolish  any  unnec- 
essary positions/' 

The  plaintiff  concedes  under  these  provisions  of  the  statute  the  con- 
tinuing power  ol  the  board  to  fix  by  increasing  the  amount  of  her 
salary  above  the  minimum.  Her  claim  is  based  upon  such  action  by 
the  board;  but  she  contends  that  having  once  fixed  her  salary,  the 
board  is  for  all  time  during  her  life  or  good  behavior,  so  far  as  a 
reduction  is  concerned,  functus  officio.  She  cites  in  addition  the  final 
clause  of  the  amendment  of  section  1091,  c.  417,  p.  883,  of  the  Laws  of 
1899: 

"No  salary  now  paid  to  any  public  school  teacher  in  the  city  of  New  York 
shall  be  reduced  by  the  operation  of  this  act" 

But  this  action  does  not  affect  her,  for  there  has  been  no  reduction 
of  the  salary  paid  to  her  at  the  time  of  the  passage  of  that  act.  The 
evident  purpose  of  the  clause  yvas  to  prevent  the  schedule  of  minimum 
salaries  fixed  by  the  act  itself  resulting  in  reducing  any  existing  salary 
and  perhaps  to  limit  the  board  in  the  passage  of  by-laws  in  the  same 
way.  It  preserved  the  status  quo.  It  was  not  addressed  to  the  future. 
Her  claim  is  that  no  matter  how  ill-advised  or  extravagant  the  action 
of  the  board  may  have  been,  no  matter  what  the  needs  of  the  educa- 
tional systeni  may  prove  to  be,  no  matter  how  the  school  funds  may 
require  to  be  redistributed,  the  power  to  alter  her  contract  is  gone. 
Compensation  once  "fixed"  she  claims  is  fixed.  It  is  immovable,  un- 
alterable, nailed  down.  The  words,  "she  claims,"  is  not  synonymous 
with  regulate,  but  conveys  the  sense  of  absolute  rest.    But  this  is  no 
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new  word  in  the  statutes  affecting  the  city  of  New  York ;  and,  in  con- 
struing statutory  language  it  is  proper  to  consider  prior  statutory  use. 
and  meaning.  Thus  by  section  97,  c.  336,  p.  610,  of  the  Laws  of  1873, 
repeated  in  Sie  consolidation  act  as  section  202,  c.  410,  p.  66,  of  the  Laws 
of  1882: 

*The  salaries  of  all  offlcera  paid  from  the  dty  treasary  whose  office  existed 
on  April  30th,  1873,  that  are  not  emhraced  in  any  department  shall  be  fixed  by 
the  board  of  estimate  and  apportionment,  such  board  may  by  a  majority  vote 
reduce  any  such  salaries  but  shall  not  increase  the  salary  of  any  office,  the 
compensation  of  which  then  exceeded  $8,000." 

And  the  word  is  so  used  in  other  sections  of  Consolidation  Act,  §§ 
200,  201,  203,  48,  1770.  By  section  56  of  the  charter  of  1897  (Laws 
1897,  p.  23,  c.  378)  it  is  provided  that: 

'The  municipal  assembly  shall  have  power,  upon  the  recommendation  of 
the  board  of  estimate  and  apportionment,  to  fix  the  salary  of  any  officer  or 
person  whose  compensation  is  paid  out  of  the  city  treasury,  irrespective  of 
the  amount  fixed  by  this  act,  except  that  no  change  shall  be  made  in  the  sal- 
ary of  an  elected  officer  or  head  of  a  department  during  the  term  for  which  he 
was  elected  or  appointed." 

This  section  is  amended  by  chapter  435,  p.  1067,  of  the  Laws  of 
1902  to  read  as  follows: 

"Salaries  as  fixed  on  the  1st  day  of  January,  1902,  shall  continue  in  force 
until  fixed  by  the  board  of  aldermen  as  in  this  section  provided,  except  as  may 
be  otherwise  determined  by  the  board  of  estimate  and  apportionment  prior  to 
the  1st  day  of  May  in  the  year  1902,  under  the  provisions  of  section  10  hereof." 

And  on  the  same  day,  by  chapter  436,  p.  1068,  of  the  Laws  of  1902, 
the  Legislature  amended  section  ID  of  the  revised  charter  by  adding 
the  clause  in  italics  to  the  following  sentence: 

"Between  January  Ist  and  May  1st  in  the  year  1902  the  board  of  estimate 
and  apportionment  shall  have  power  from  time  to  time  to  alter,  modify  and 
amend  the  budget  for  the  year  1902 ;  to  change  the  titles,  terms  and  conditions 
of  appropriations  contained  therein;  to  add  new  appropriations  and  abolish 
any  that  may  be  found  unnecessary ;  and  also  upon  the  recommendaiian  of  the 
mayor  or  any  horouffh  f>reHdent  or  head  of  any  department,  bureau,  office^ 
hoard  or  commisaion  of  the  city  of  New  York  or  of  any  of  the  countiee  em^aoed 
therein,  to  fix  salaries  in  any  of  said  offices,  departments,  bureaus,  boards  or 
commissions."  See  Matter  of  Hamburger  v.  Board  of  Estimate^  109  App.  Dlv. 
427,  96  N.  Y.  Supp.  130. 

Section  1583  of  the  charter  of  1897  provides  that: 

"The  salaries  of  all  county  oflicers  in  the  counties  of  New  York,  Kings,  and 
Richmond,  shall,  unless  otherwise  provided  by  law,  be  fixed  by  the  board  of 
estimate  and  apportionment,  subject  to  approval  by  the  municipal  assanbly." 

Section  233 : 

'The  salaries  of  all  officers  paid  from  the  city  treasury  not  embraced  hi  any 
department  shall  be  fixed  by  the  municipal  assembly  and  by  the  board  of  esti- 
mate and  apportionment  unless  otherwise  provided  by  law  or  by  this  act" 

Section  1671  provides: 

**The  salaries  or  other  compensation  of  said  coroners  shall  be  fl:sed  by  the 
board  of  estimate  and  apportionment  and  the  municipal  assembly.** 

Section  56  of  the  revised  diarter  of  1901  (Lawa  1901,  p.  32,  c  466). 
provides: 
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'^t  shall  be  the  duty  of  the  board  of  aldermen  upon  the  recommendation  of 
the  board  of  estimate  and  apportionment,  to  fix  the  salary  of  every  officer  or 
person  whose  compensation  is  paid  out  of  the  dty  treasury  other  than  day 
laborers,  and  teachers,  examiners  and  members  of  the  supervising  staff  of  the 
department  of  education,  irrespective  of  the  amount  fixed  by  this  act,  except 
that  no  change  shall  be  made  in  the  salary  of  an  elected  officer  or  head  of  a 
department  during  his  tenure  of  office." 

Here  is  a  provision  for  "fixing"  by  the  board  of  aldermen  salaries 
fixed  by  statute.  Thus  the  statute  itself  destroys  the  contention  that  once 
fixed  always  fixed.  Section  1583  of  the  charter  of  1901,  so  far  as  ma- 
terial, is  section  1683  of  the  charter  of  1897  unaltered.  Section  1643 
of  the  same  charter  provides: 

"The  salaries  or  wages  of  all  such  officers,  clerks,  employees  and  subordi- 
nates in  every  department  shall  be  such  as  shall  be  fixed  by  the  board  of  alder- 
men upon  the  recommendation  of  the  board  of  estimate  and  apportionment  in 
the  manner  provided  by  this  act" 

I  cannot  find  that  it  has  ever  been  held  under  any  of  these  various 
provisions,  conferring  power  upon  the  board  of  estimate  and  apportion- 
ment and  the  board  of  aldermen  or  municipal  assembly  as  the  case 
might  be,  to  fix  salaries  and  wages ;  that  the  said  bodies  had  exhausted 
their  power  over  the*  officers  and  employes  of  the  city  when  they  had 
cnce  fixed  their  compensation.  On  the  contrary,  the  provision  that 
they  should  not  exercise  such  power  over  heads  of  departments  and 
elected  officers  during  the  terms  for  which  appointed  or  elected,  would 
seem  to  show  that  there  was  a  power  conferred  to  reduce  as  to  other 
officers  and  employes,  and  even  in  such  instances  unless  prohibited 
by  law.  Again,  the  direct  power  conferred  in  some  instances  to  reduce 
and  in  others  where  a  minimum  and  a  maximum  salary  was  provided 
with  the  power  of  the  board  to  fix  between  such  limits,  would  seem 
to  establish  that  in  the  contemplation  of  the  Legislature  the  power 
was  a  continuing  power.  Indeed,  when  we  consider  the  legislative 
character  of  these  bodies  no  other  conclusion  can  be  arrived  at  but 
that,  in  the  exercise  of  their  governmental  functions,  the  power  to  fix 
was  merely  the  power  to  regulate,  and  was  continuous.  This  power 
in  respect  to  the  schools  has  not  been  given  to  the  board  of  aldermen 
or  to  the  board  of  estimate  and  apportionment  but  is  lodged  in  the  board 
of  education  itself.  But  the  fact  that  a  power  conferred  by  statute  is 
exercised  by  one  public  body  rather  than  anotiier  should  cause  no  dif- 
ferent construction  to  be  placed  upon  the  words  granting  the  power, 
and  it  seems  to  me  from  a  careful  consideration  of  the  sections  of  the 
statute  under  review,  that  it  is  clear  that  the  Legislature  has  conferred 
upon  the  board  of  education  the  right  to  exercise  its  discretion  from 
time  to  time  in  fixing  the  compensation  of  employes  of  the  board,  limited 
only  by  the  provision  in  regard  to  the  minimum  salaries,  as  it  was  held 
in  the  Matter  of  Cusack  v.  Board  of  Education,  174  N.  Y.  136,  66 
N.  E.  677,  that  the  board  had  the  right,  in  the  exercise  of  its  discre- 
tion, to  abolish  positions.  The  relator  in  that  case,  the  principal  of  an 
evening  school,  based  his  claim  upon  the  provisions  of  the  same  statute, 
and  contended  that  section  1101  secured  his  tenure  of  office  to  the 
position  from  which  he  claimed  to  have  been  illegally  removed.  The 
court  said : 
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"The  yery  section  of  the  charter  upon  which  the  relator  depends  for  his  ten- 
ure to  the  position  from  which  he  was  removed,  and  to  which  he  seeks  to  be  re- 
instated, confers  upon  the  board  of  education  the  right  to  abolish  unnecessary 
positions," 

— ^and  denied  his  application  for  reinstatement. 

If  the  relator's  contractual  right  was  affected  by  the  provision  of  the 
statute  giving  this  board  power  to  abolish  the  position  entirely,  that 
provision  must  be  read  into  his  contract,  and  made  a  part  thereof.  It 
cannot  be  said  that  reserving  the  power  to  change  a  salary  efter  it  is 
once  fixed  is  as  great  an  invasion  of  vested  rights  as  reserving  the 
power  to  .abolish  the  position  and  so  destroy  the  right  entirely.  It 
follows  that,  although  the  plaintiff's  relation  is  contractual,  yet  the  terms 
of  that  implied  contract  are  established  by  the  statute  which  has  con- 
ferred upon  the  board  the  continuing  power  to  regulate  salaries  by 
by-laws  within  certain  limits. 

Therefore,  the  interlocutory  judgment  appealed  from,  sustaining 
the  plaintiff's  demurrer  to  the  new  matter  contained  in  the  answer  here- 
in, should  be  reversed,  with  costs  to  the  appellant  and  the  demurrer 
overruled,  with  leave  to  the  plaintiff  to  withdraw  her  demurrer  upon 
the  payment  of  the  costs  in  this  court,  and  in  the  court  below  within  20 
days. 

PATTERSON,  INGRAHAM,  and  HOUGHTON,  JJ.,  concun 

LAUGHLIN,  J.  (concurring),  I  am  of  opinion  that,  after  the 
school  year  commences,  the  salaries  for  that  year  of  teachers  accepting 
employment  on  the  faith  of  the  salary  as  then  fixed  cannot  be  affected 
during  that  school  year  by  any  change  of  salary  subsequently  made. 
There  is  an  obligation  until  the  Legislature  sees  fit  to  change  the  law, 
but  not  a  contract,  for  the  permanent  employment  of  teachers  so  long 
as  their  services  are  required,  and  so  long  as  they  have  not  forfeited 
the  right  to  continue  as  teachers.  The  obligation,  however,  in  that 
respect  is  not  mutual,  and  therefore  is  not,  strictly  speaking,  a  contract. 
The  teacher  only  contracts  for  the  single  year,  and  may  or  may  not 
continue  thereafter.  The  duty  of  the  municipality,  erroneously,  I 
think,  called  a  contract,,  to  continue  the  employment  of  the  teacher 
for  life  or  good  behavior,  is  in  the  nature  of  a  civil  service  regulation. 
The  obligation  is  to  re-employ  the  teacher  from  year  to  year,  as  if  taken 
from  an  eligible  list  of  the  civil  service.  The  salaries  sought  to  be 
recovered  here,  as  I  understand  the  facts,  embrace  a  period  beyond  the 
school  year  during  which  the  change  in  salary  was  made.  A  teacher 
entering  upon  the  service  for  the  school  year  after  the  change  in  salary 
was  made  accepts  the  employment,  subject  to  the  salary  then  prescribed 
for  the  position. 

In  my  view  of  the  case,  therefore,  while  the  defense  is  not  good  in 
toto,  it  is  good  in  part;  and  I  concur  with  Mr.  Justice  CLARKE,  for 
reversal. 
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ANNIS  T.  McNULTT  et  aL 

(Supreme  Ck>iirt,  Trial  Tenn,  Saratoga  Ck)iint7.    June,  1006.) 

L  Towns— Town  OiiEBK— Compensation. 

Under  Laws  1886,  p.  731,  c.  502,  providing  for  an  annual  salary  to  the 
town  clerk  to  be  in  full  for  all  services  and  duties  required  of  him  by 
law,  he  Is  not  entitled  to  any  extra  compensation  for  receiving,  filing,  and 
computing  the  amounts  of  poor  orders  Issued  by  the  overseer  of  the  poor 
for  outdoor  relief ;  it  being  part  of  his  official  duties. 

2.  Same. 

Tax  Law,  Laws  1886,  p.  803,  c.  908,  |§  20,  21,  makes  It  the  duty  of  the 
assessor  to  procure  certain  information  as  to  sale  or  exchange  of  property 
and  the  death  of  owners,  but  does  not  authorize  the  assessor  to  employ 
assistants  in  the  performance  of  the  duties.  Held  that,  in  the  absence  of 
statutory  authority,  the  town  clerk  is  not  authorized  to  receive  any  pay- 
ment for  assistance  rendered  by  him  to  the  assessors  in  the  performance 
of  such  work. 

8.  Same— Taxpatebs'  Actions. 

Where  payments  are  made  to  a  town  clerk  In  excess  of  the  salary 
granted  by  the  statute  for  his  services,  it  constitutes  waste  and  injury  to 
the  funds  of  a  town,  within  Laws  1887,  p.  885,  c.  673,  as  amended  by  Laws 
1892,  p.  620,  c.  801,  authorizhig  taxpayers'  actions,  and  the  money  so  paid 
may  be  recovered. 

4,  Same— OvEBPATMENT  to  Glebk— Recovebt. 

Where  a  supervisor  paid  a  town  clerk  excise  money  in  his  hands  for 
work  in  the  town  clerk's  oflice,  which  work  was  fully  compensated  for 
by  his  statutory  salary,  the  liability  of  the  town  clerk  to  repay  such 
sum  is  not  affected  by  the  fact  that  the  supervisor  included  such  pay- 
ments in  his  account  rendered  to  the  town  board,  and  that  the  statement 
was  certified  by  the  town  board  under  Laws  1890,  p.  1283,  c.  569,  §  161, 
as  such  an  action  is  not  an  adjudication  of  the  validity  of  the  claims  If 
they  have  not  been  presented  to  and  audited  by  the  board  before  payment 
by  the  supervisor,  as  required  by  Town  Law,  Laws  1890,  pp.  1233,  1237,  c. 
669,  |§  161,  162,  180. 

5.  Same— Town  Supebvisobs— Ovebpatments. 

Where  a  town  supervisor  made  payments  of  claims  against  the  town 
without  first  presenting  them  to  the  board  for  audit,  he  is  liable  therefor 
at  the  suit  of  a  taxpayer. 
^  Officebs— Neglect  of  Duties— Liabilities. 

Laws  1892,  p.  620,  c.  301,  §  1,  providing  that  in  certain  cases  specified 
the  court  may  adjudge  a  colluding  or  defaulting  official  personally  re- 
sponsible, does  not  restrict  such  adjudication  to  officers  found  guilty  of 
such  collusion  and  defalcation,  but  applies  to  an  officer  who  omits  to  com- 
ply with  the  legal  requirements  or  fails  in  performance  of  a  legal  duty. 

Action  by  Malcolm  G.  Annis  against  James  D.  McNulty  and  Michael 
S.  Cummings. 

Taxpayer's  action  to  recover  in  behalf  of  the  town  of  Saratoga 
Springs,  moneys  of  the  town  alleged  to  have  been  wasted  and  misap- 
propriated by  the  defendants  as  town  officers. 

Edgar  T.  Brackett  (H.  C.  Todd,  of  counsel),  for  plaintiff. 
John  H.  Burke,  for  defendants. 

SPENCER,  J.  This  is  a  taxpayer's  action  brought  pursuant  to 
chapter  673,  p.  885,  Laws  1887,  as  amended  by  chapter  301,  p.  620, 
Laws  1892,  to  recover  for  the  benefit  of  the  town  of  Saratoga  Springs 
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certain  moneys  paid  by  the  defendant  McNulty,  as  supervisor,  to  the 
defendant  Cummings.  The  defendant  Cummings  was  town  clerk.  On 
the  17th  day  of  May,  1902,  he  presented  to  the  defendant  McNulty  a 
bill  for  $150  for  services  in  "examining,  correcting,  and  approving  ac- 
counts against  overseer  of  the  poor.  May,  1901,  to  May,  1902."  This 
bill  was  on  the  same  day  paid  by  the  defendant  McNulty,  as  supervisor, 
out  of  the  excise  moneys  in  his  hands.  On  July  26th,  following,  he 
presented  another  bill  for  $150  for  services  in  "making  copy  of  town 
assessment  roll  for  1902,"  and  this  also,  on  the  same  cky,  was  paid  in 
like  manner.  On  September  second,  following,  he  presented  another 
bill  for  $350  for  services  in  "making,  correcting  and  completing  assess- 
ment roll  for  town  of  Saratoga  Springs  for  year  1902,"  and  this  also, 
on  the  same  day,  was  paid  in  like  manner.  Some  months  later,  at  the 
close  of  the  current  year,  the  defendant  McNulty,  as  supervisor,  pre- 
sented his  account  to  the  town  board  for  moneys  received  and  disbursed. 
It  contained  these  items.  The  board  certified  that  the  account  was  cor- 
rect. The  complaint  alleges  that  the  presentation  and  pa)mient  of 
these  claims  were  illegal,  fraudulent,  and  collusive,  and  constituted  a 
waste  and  injury  to  the  funds  of  the  town  within  the  contemplation  of 
the  statute.  As  to  the  charge  of  fraud  and  collusion,  the  evidence  does 
not  support  a  finding ;  and  a  recovery  herein,  if  had,  must  rest  upon  the 
charge  of  illegality  constituting  waste  or  injury  to  the  public  funds. 
People  v.  Wood,  121  N.  Y.  522,  24  N.  E.  952.  As  the  defendants 
occupied  different  official  stations  and  held  different  relations  to  the 
claims,  their  responsibility  is  governed  by  different  rules.  We  must 
therefore  consider  them  separately. 

1.  The  defendant  Cummings  was  town  clerk.  His  general  duties  are 
prescribed  by  the  town  law.  Town  Law,  Laws  1890,  p.  1223,  c.  569, 
§  83.  His  annual  salary  is  fixed  by  statute  (Laws  1886,  p.  731,  c.  502), 
and  is  declared  to  be  "in  full  for  all  services  rendered  by  him  for  the 
town  of  Saratoga  Springs,  and  for  any  board  or  boards,  officer  or 
officers  of  said  town,  and  for  all  public  duties  required  of  him  by  law." 
Assuming  that  this  act  has  reference  alone  to  service  performed  by  him 
in  his  official  capacity,  nevertheless,  when  he  claims  other  compensation, 
the  burden  is  on  him  to  show  that  the  service  rendered  did  not  belong  to 
his  office. 

It  appears  from  the  evidence  that  the  first  bill  presented  was  for  work 
performed  in  the  town  clerk's  office  in  receiving,  filing  and  computing 
the  amounts  of  certain  poor  orders  issued  by  the  overseer  of  the  poor 
for  outdoor  relief.  To  my  mind,  this  was  the  ordinary  routine  work 
of  his  office  and  part  of  his  official  duties.  Sooner  or  later  the  orders 
must  be  filed  with  him,  and  if  he  and  the  supervisor  chose  to  have  them 
filed  in  the  first  instance  and  a  verified  bill  go  to  the  supervisor,  it  was  a 
matter  within  their  discretion.  It  did  not  change  the  character  of  the 
service.  The  work  in  making  out  bills  for  claimants  and  taking  veri- 
fications thereto  was  not  performed  for  the  town  but  for  the  claimants. 
These  claims,  therefore,  did  not  constitute  legal  charges  against  the 
town,  and  the  defendant  Cummings  was  not  entitled  to  the  money  paid 
to  him  thereon.  Matter  of  Town  of  Hempstead,  36  App.  Div.  321, 
55  N.  Y.  Supp.  345;  affirmed  160  N.Y.  685,  55  N.  E.  1101;  People 
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ex  rel.  v.  Town  Auditors,  24  App.  Div.  579,  49  N.  Y.  Supp.  526;  af- 
firmed 166  N.  Y.  689,  50  N.  E.  1120;  Haswell  v.  Mayor,  81  N.  Y.  265; 
People  ex  rel.  v.  Jackson,  86  N.  Y.  541.  It  appears  from  the  evidence 
that  the  two  other  bills  were  for  assistance  rendered  to  the  assessors 
in  making  and  completing  the  assessment  roll.  Much  of  this  service 
was  incidental,  rendered  at  odd  occasions,  running  through  the  year, 
in  keeping  track  of  the  sale  or  exchange  of  property,  the  deaths  of 
owners  and  in  making  memoranda  thereof  preparatory  for  use  by  the 
assessors  when  they  began  their  labors.  He  also  assisted  in  copying 
the  roll  and  in  doing  other  clerical  work. 

The  general  law  prescribing  the  duties  of  the  town  clerk  is  so  gen- 
eral in  its  terms  that  it  is  difficult  to  determine  the  line  which  defines 
his  field  of  service.  The  special  act  in  relation  to  Saratoga  Springs 
is  still  broader.  The  annual  salary  there  provided  for  would  seem  to 
comprehend  any  and  all  service  of  a  clerical  character  which  he  may 
render  for  any  officer  or  board  of  the  town.  Tax  Law,  Laws  1896, 
p.  803,  c.  908,  §§  20,  21,  makes  it  the  duty  of  the  assessors  to  procure 
the  information,  which  the  defendant  Cummings  claims  to  have  ob- 
tained, and  to  prepare  the  assessment  roll.  I  have  found  no  statute 
and  have  not  h«en  referred  to  any  which  authorizes,  either  in  terms 
or  by  implication,  the  assessors  to  employ  assistance  in  the  perform- 
ance of  their  duties.  I  perceive  how  such  assistance  might  well  be 
desirable  not  only  for  the  assessors  but  for  the  town.  There  is  no 
claim  but  that  the  services  rendered  were  of  the  value  charged,  and  I 
appreciate  the  hardship  involved  in  denying  compensation.  But  the 
question  is  not  one  of  equity  but  of  law.  Did  his  demands  for  com- 
pensation constitute  a  legal  claim  against  the  town  ?  In  the  absence  of 
any  statutory  authority  for  his  employment,  I  think  the  answer  must 
be  in  the  negative.  Peck  v.  Belknap,  130  N.  Y.  394,  29  N.  E.  977. 
If  the  work  was  done  at  the  request  of  the  assessors  (I  fail  to  find 
proof  of  any  express  request  for  the  year  1902),  such  request  con- 
stituted no  contract  of  employment  binding  upon  the  town,  as  they 
*are  in  no  sense  agents  for  the  town,  making  their  implied  or  express 
contracts  binding.  Furthermore,  the  services  rendered  were  of  a 
clerical  character,  and,  if  rendered  for  the  board  of  assessors,  will  be 
presumed  to  have  been  performed  as  part  of  his  duties  as  town  clerk 
within  the  intent  of  the  special  act  by  which  he  was  paid  an  annual 
salary  of  $1,000.  Therefore,  if  we  regard  the  services  as  rendered 
under  an  employment  by  the  assessors,  we  find  no  authority  for  such 
employment ;  and,  if  we  regard  them  as  clerical  work  rendered  in  the 
performance  of  his  duties  as  clerk  to  the  board  of  assessors,  compensa- 
tion therefor  is  provided  by  the  payment  of  an  annual  salary.  In 
either  view  a  claim  for  compensation  would  not  constitute  a  legal 
charge  against  the  town.  The  words  of  Judge  Dillon  in  his  work  on 
Municipal  Corporations  are  pointedly  applicable.     He  says: 

"It  is  a  well-settled  rule  that  a  person  accepting  a  public  office,  with  a  fixed 
salary  is  bound  to  perform  the  duties  of  the  ofBce  for  the  salary.  He  cannot 
legally  claim  additional  compensation  for  the  discharge  of  these  duties,  even 
though  the  salary  may  be  a  very  inadequate  remuneration  for  the  services. 
Nor  does  it  alter  the  case  that  by  subsequent  statutes  or  ordinances  his  duties 
within  the  scope  of  the  charter  powers  pertaining  to  the  office  are  increased 
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and  not  his  salary.  Whenever  he  considers  the  compensation  Inadequate,  he 
Is  at  liberty  to  resign.  The  rule  is  of  Importance  to  the  public.  To  allow 
changes  and  additions  In  the  duties  properly  belonging  or  which  may  properly 
be  attached  to  an  office  to  lay  the  foundation  for  extra  compensation,  would 
introduce  intolerable  mischief.  The  rule,  too,  should  be  rigidly  enforced. 
The  statutes  of  the  L^islature  and  the  ordinances  of  our  municipal  corpora- 
tions seldom  prescribe  with  much  detail  and  particularity  the  duties  annexed 
to  public  offices ;  and  it  requires  but  little  ingenuity  to  run  nice  distinctions 
between  what  duties  may  and  what  may  not,  be  considered  strictly  official; 
and  if  these  distinctions  are  much  favored  by  courts  of  Justice,  it  may  lead 
to  great  abuse."    Dillon  Mun.  Corp.  (2d  Ed.)  |  172;   Id.  (3d  Ed.)  S  233. 

The  defendant  Ctunmings  can  take  nothing  from  the  fact  that  the 
money  paid  to  him  was  credited  to  the  defendant  McNulty  upon  the 
presentation  of  the  latter's  account  to  the  town  board.  It  is  sufficient 
here  to  say  that  the  claims  of  Cummings  were  never  before  the  board 
for  audit.  If  I  am  correct  in  the  foregoing  conclusions,  then  the  pay- 
ment of  the  public  money  to  the  defendant  Ciunmings  upon  these  claims 
was  illegal  and  constituted  waste  and  injury  to  the  funds  of  the  town 
within  Sie  intent  of  the  statute  under  wihch  this  action  is  brought 
This,  I  think,  is  well  within  the  language  of  the  statute  and  is  sup- 
ported by  authority.  People  v.  Fields,  68  N.  Y.  491 ;  Wood  v.  Mayor, 
73  N.  Y.  556. 

2.  We  come  now  to  the  cause  of  action  against  the  defendant  Mc- 
Nulty. As  in  the  case  of  the  defendant  Cummings,  the  chai^  of 
fraud  and  collusion  is  not  sustained ;  and  a  recovery,  if  any,  must  de- 
pend upon  the  illegality  of  his  act  in  disbursing  the  money,  this  con- 
stituting waste  and  injury  to  the  funds  in  his  custody.  For  the  pur- 
pose of  this  inquiry  we  must  also  assume  without  further  comment 
that  the  claims  were  illegal.  The  defendant  McNulty  was  supervisor. 
As  such  he  received  into  his  custody  the  excise  money  belonging  to 
the  town.  Liquor  Tax  Law,  Laws  1896,  p.  56,  c.  112,  §  13.  In  refer- 
ence to  the  use  which  shall  be  made  of  this  money,  the  statute  provides : 

"Such  revenues  shall  be  appropriated  and  expended  by  such  town  or  city,, 
in  such  manner  as  is  now  or  may  hereafter  be  provided  by  law  for  the  appro- 
priation and  expenditure  of  sums  received  for  excise  licenses  or  in  such  other 
manner  as  may  hereafter  be  provided  by  law ;  and  any  portion  of  such  rev- 
enues not  otherwise  Bi)eciflcally  appropriated  by  law  may  be  applied  to  the 
ordinary  expenses  of  the  city  or  town."  • 

This  provision  specifies  the  purposes  to  which  the  money  may  be 
applied  but  is  silent  as  to  the  way  and  manner  it  shall  be  disbursed. 
We  may  therefore  conclude  that  the  supervisor  in  paying  out  the  same 
is  governed  by  the  laws  in  respect  to  the  audit,  allowance,  and  payment 
of  town  charges.  Without  quoting  the  town  law  at  length,  it  may 
be  stated  in  brief  that  it  provides  for  a  board  of  audit,  which  is  given 
jurisdiction  (a)  to  pass  upon  the  accounts  of  all  town  officers  wlu)  re- 
ceive or  disburse  moneys  of  the  town  by  virtue  of  their  office;  (b)  to 
audit  by  allowing  or  rejecting  all  charges,  claims,  and  demands  against 
the  town.  Town  Law,  Laws  1890,  p.  1233,  c.  669,  §§  161,  162.  Also 
all  town  charges  are  required  to  be  presented  to  the  town  board  for 
audit.  Town  Law,  §  180,  subd.  7.  The  auditing  board  thus  acts  in 
two  capacities.  It  audits  the  accounts  of  officers;  it  passes  upon  the 
merits  of  claims  against  the  town.    In  the  former,  it  acts  only  as  an 


Digitized  by 


Google 


Sup.  Ct.)  ANNIS  V.  m'nultt.  955 

auditing  board;  in  the  latter,  it  acts  judicially.  Gilbert,  in  his  Manual 
for  Supervisors  (page  805),  citing  Osterhoudt  v.  Rigney,  98  N.  Y. 
222,  and  People  ex  rel.  v.  Board  of  Audit,  74  Hun,  83,  26  N.  Y.  Supp. 
122,  says: 

**No  claim  against  a  town  is  obligatory  upon  or  is  enforcible  against  tbe 
town  until  it  has  been  audited  or  examined  and  allowed.  Its  Jurisdiction 
over  a  claim  against  tbe  town  Is  not  only  original  but  it  is  conclusive  until 
brought  under  revision  in  another  court  in  the  manner  prescribed  by  law." 

The  duty  of  the  supervisor  in  respect  to  claims  against  the  town  is 
equally  clear.    The  statute  prescribes  his  duties  in  the  following  terms : 

''Receive  all  accounts  against  the  town  which  shall  be  presented  to  him  and 
present  the  same  to  the  to^^ni  board  for  audit;  except  such  accounts  as  he 
may  be  required  by  law  to  present  to  the  board  of  supervisors."  Town  Law, 
I  80,  subd.  5. 

We  see  from  this  that  the  law  not  only  provides  a  judicial  tribunal 
to  pass  upon  town  charges,  but  makes  it  the  duty  of  the  supervisor  to 
present  to  it  for  audit  all  such  claims  as  may  come  to  him.  Touching 
the  intent  of  this  provision,  Gilbert  (page  276)  says: 

"The  purpose  of  subdivision  5  of  the  above  section  is  to  require  all  claims 
against  the  town  to  be  submitted  in  due  form  to  the  supervisor  to  be  by  him 
presented  to  the  town  board  for  audit,  or  to  the  board  of  supervisors,  as  the 
case  may  be." 

He  also  says  (page  274)  : 

"The  statute  thus  assumes  that  he  (supervisor)  is  the  legal  custodian  of  the 
moneys  of  the  town  and  chargeable  with  the  duty  not  only  of  receiving  and 
keeping  them  but  also  of  guarding  their  disbursement."  Bridges  v.  Board  of 
Supervisors  of  Sullivan  Ck>unt7,  92  N.  Y.  570. 

There  is  no  statute  which  in  terms  or  by  implication  authorizes  a  su- 
pervisor to  disburse  the  moneys  of  the  town  in  payment  of  claims 
against  the  town,  before  such  claims  have  been  examined  and  allowed 
by  the  town  board.  Such  payments  must  therefore  be  regarded  as  un- 
authorized and  the  disbursements  illegal.  Rogers  v.  City  of  Buffalo, 
123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579 ;  Talcott  v.  City  of  Buffalo,  • 
125  N.  Y.  280,  26  N.  E.  263 ;  Chittenden  v.  Wurster,  152  N.  Y.  345,  46 
N.  E.  857,  37  L.  R.  A.  809.  The  general  rule  concerning  the  duty  and 
liability  of  disbursing  officers  is  well  stated  in  a  work  of  recognized 
authority  in  the  following  terms : 

"It  is  the  duty  of  a  public  officer  charged  with  the  custody  and  expenditure 
of  public  money  to  keep  it  safely  and  disburse  it  in  accordance  with  law.  For 
any  failure  to  do  so  he  and  the  sureties  upon  his  official  bond  are  liable."  23 
AuL  &  Eng.  Ency.  of  Law  (2d  Ed.)  372. 

A  few  examples  of  the  application  of  this  rule  may  be  useful.  In 
Tillinghast  v.  Merrill,  151  N.  Y.  135,  45  N.  E.  375,  34  L.  R.  A.  678,  56 
Am.  St.  Rep.  612,  which  is  the  leading  case  in  this  state,  the  court  held 
that  a  public  officer  having  the  custody  of  public  funds  is  ex  virtute 
officii  insurer  of  the  same  and  liable  for  a  loss  although  occurring  with- 
out fault  or  negligence.  There  the  court  made  practical  application 
of  the  rule  to  a  case  where  the  funds  were  lost  by  reason  of  the  bank- 
ruptcy of  the  bank  where  they  had  been  deposited.    In  City  of  Johns- 
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town  V.  Rodgers,  20  Misc.  Rep.  262,  46  N.  Y.  Supp.  661,  it  was  applied 
in  a  case  where  the  public  funds  were  stolen  from  an  office  safe  fur- 
nished by  the  municipality.  In  Taggart  v.  State,  49  Ind.  42,  the  coun- 
ty treasurer,  after  expiration  of  his  term,  but  before  settlement  of  his 
accounts,  paid  a  warrant  drawn  upon  his  successor.  Although  no 
question  was  made  as  to  the  validity  of  the  warrant  or  the  legality  of 
the  claim,  such  payment  was  held  to  be  illegal,  and  he  was  required 
to  reimburse  the  town  for  the  money  so  paid  out.  In  McKee  v. 
Monterey  Co.,  51  Cal.  275,  the  county  treasurer  in  settling  his  accounts 
with  the  State  Comptroller  charged  for  extra  services,  which  the 
Comptroller  allowed.  It  was  held  that  the  Comptroller  exceeded  his 
authority,  and  that  the  county  treasurer  must  account  for  the  amount. 
In  Snyder  v.  Board  of  Education,  16  Kan.  642,  the  treasurer  of  the 
board  was  authorized  to  pay  only  on  warrants  drawn  by  the  board; 
but  he  made  a  payment  to  a  person  with  whom  the  board  had  a  con- 
tract to  build  a  schoolhouse,  and  for  which  no  warrant  was  issued,, 
and  he  was  required  to  make  good  the  money  so  paid  out 

It  is  well  to  note  that  the  hardship  of  the  rule  so  adhered  to  in  these 
decisions  is  fuUjr  recognized,  and  that  the  courts  rest  their  decisicMis 
upon  public  policy.  If,  in  the  language  of  the  Court  of  Appeals  in 
the  Tillinghast  Case,  it  is  against  public  policy  to  permit  an  official 
intrusted  with  the  custody  of  public  funds  to  excuse  its  loss  by  reason 
of  the  depredations  of  burglars  or  the  defalcations  of  banks,  on  the 
ground  that  it  would  "open  the  door  for  the  perpetration  of  frauds  m 
numberless  ways  impossible  of  detection,  thereby  placing  in  jeopardy 
the  enormous  amount  of  the  public  funds  constantly  passing  through 
the  hands  of  disbursing  agents,"  is  it  not  equally  against  public  policy 
to  recognize  as  an  excuse  the  payment  of  claims  clearly  illegal  ?  But,, 
whatever  may  be  the  rule  as  evidenced  by  the  decisions,  I  think  the 
question  is  settled  by  the  statute  (Laws  1892,  p.  620,  c.  301)  under 
which  this  action  is  brought.  As  I  read  that  statute  it  authorizes  a 
taxpayer  to  maintain  an  action  to  restrain  an  officer  from  doing  an 
illegal  official  act  or  any  act  that  will  occasion  waste  or  injury  to  the 
funds  of  the  municipality  of  which  he  is  an  officer.  It  also  authorizes 
an  action  "to  restore  and  make  good  any  property,  funds,  or  estate 
lost  by  any  illegal  official  act  or  by  any  act  that  occasions  waste  or  in- 
jury to  the  public  funds."  A  preventive  right  of  action  may  therefore 
rest  upon  illegal  official  action  alone,  and  a  compensatory  right  of  ac- 
tion upon  illegal  official  acts  occasioning  loss.  Talcott  v.  City  of  Buf- 
falo, 126  N.  Y.  280,  26  N.  E.  263 ;  Covers  v.  Board  of  Supervisors,. 
171  N.  Y.  403,  64  N.  E.  193 ;  Ayers  v.  Lawrence,  59  N.  Y.  192.  But 
it  is  said  that,  in  a  subsequent  part  of  the  section,  it  is  left  to  the  dis- 
cretion of  the  court  whether  judgment  to  make  good  or  for  restora- 
tion shall  be  rendered  and  that  such  discretion  applies  only  to  officers 
found  guilty  of  collusion  or  defalcation.  But,  as  I  read  the  histor>^ 
of  the  statute  and  consider  the  official  rascality  which  it  was  intended 
to  prevent  and  rectify,  I  am  inclined  to  think  that  the  construction 
thus  put  upon  it  is  too  narrow  and  technical.  The  term  "defaulting^ 
official"  as  employed  in  the  statute,  should  be  construed  in  its  broad 
sense  and  as  including  every  official  who  fails  to  perform  his  full 
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<iuty.  United  States  v.  Prescott,  3  How.  (U.  S.)  578,  588,  11  L.  Ed. 
734.  It  certainly  was  not  employed  for  the  purpose  of  restricting  the 
power  of  the  court  to  officers  guilty  of  a  particular  offense.  A  default- 
ing officer  is  one  who  fails  in  the  performance  or  fulfillment  of  an 
•obligation  or  neglects  or  omits  to  comply  with  a  legal  requirement. 
"The  clause  of  the  section  wherein  the  words  "discretion"  and  "de- 
faulting official"  occur  has  reference  to  the  way  and  manner  by 
which  the  court  may  enforce  the  right  of  action  given  in  <a  previous 
part  of  the  section,  and  is  not  intended  to  limit  or  cut  down  the 
right  of  action  conferred  in  and  by  such  previous  part.  But  it  is 
claimed  that  the  subsequent  audit  and  allowance  of  defendant's  dis- 
bursements, including  the  sums  disbursed  in  the  pa)mient  of  these 
claims,  is  a  judicial  determination  of  their  legality  and  may  not  be 
questioned  in  this  action.  This  demands  attention.  When  a  claim 
is  presented  to  a  town  board  for  audit,  its  first  duty  is  to  determine 
whether  it  is  a  proper  town  charge,  that  is,  whether  it  comes  within 
either  of  the  classes  of  claims  mentioned  in  the  statute.  Town  Law, 
•§  180.  If  it  does,  then  the  board  has  jurisdiction  to  act,  and  its 
act,  allowing  or  rejecting,  is  final,  until  reversed  or  modified  by  cer- 
tiorari. People  ex  rel.  McCabe  v.  Matthies,  179  N.  Y.  242,  248, 
72  N.  E.  103.  If  it  does  not  belong  to  one  of  these  classes,  the 
board  has  no  jurisdiction,  and  any  action  it  may  take  is  void.  Board 
of  Supervisors  v.  Ellis,  69  N.  Y.  620,  624. 

A  distinction,  however,  must  be  noted.  The  claims  of  the  defend- 
ant Cummings  were  not  before  the  board.  Those  bills,  if  there,  were 
there  simply  as  vouchers  for  pa3mients  already  made.  The  illegal 
act  or  the  waste  or  injury  had  already  been  done.  The  allowance 
t)y  the  board  of  the  amounts  as  proper  disbursements  was  not  an 
adjudication  as  to  the  validity  of  the  claims.  In  passing  upon  the 
account  of  McNulty,  the  board  acted  strictly  as  an  auditing  Iward  to 
determine  whether  his  account  was  correct.  The  certificate  made  by 
the  board  and  annexed  to  his  account  put  in  evidence  purports  to  be 
only  this.  There  was  no  attempt  to  allow  or  disallow  the  items  as 
town  charges.  That  subject  was  not  before  the  board.  Hence  the 
-claims  of  the  defendant  Cummings,  which  the  defendant  McNulty 
paid,  have  never  been  acted  upon  by  the  board.  If  otherwise,  then  a 
supervisor  might  pay  all  bills  as  fast  as  presented  and  include  such 
payments  as  a  part  of  his  disbursements.  Such  clearly  is  not  the  in- 
tention of  the  statute  nor  the  practice  in  town  affairs.  The  inclusion 
of  these  items  in  his  account  as  disbursements  was  an  evasion  of 
"the  statute. 

The  defendant  contends  also  that  the  certification  of  McNulty's  ac- 
count by  the  town  board  was  judicial  in  its  nature  and  res  adjudicata 
so  far  as  he  is  concerned.  He  cites  Bank  of  Staten  Island  v.  City  of 
ICew  York,  68  App.  Div.  231,  74  N.  Y.  Supp.  284;  affirmed  174  N. 
Y.  519,  G6  N.  E.  1104;  Mooers  v.  Smedley,  6  Johns,  ch.  28;  Oster- 
lioudt  V.  Rignev,  98  N.  Y.  232 ;  Covers  v.  Board  of  Supervisors,  171 
N.  Y.  403,  64  iSr.  E.  193 ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280, 
"26  N.  E.  263.  I  have  examined  all  these  cases,  and  have  had  occasion 
to  refer  to  most  of  them  in  previous  parts  of  this  opinion  and  do  not 
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think  they  are  applicable  to  this  question  now  under  consideration. 
I  do  not  regard  the  certification  by  a  town  board,  to  the  effect  that 
an  officer's  account  of  receipts  and  disbursements  is  correct  under 
the  provisions  of  section  161  of  the  town  law,  is  a  judicial  determina- 
tion. The  board  is  required  simply  to  state  the  account  and  file  the 
same  with  the  vouchers  for  public  inspection.  It  is  only  when  the 
board  is  acting  under  the  provisions  of  section  162  that  its  determina- 
tions are  quasi  judicial  and  conclusive.  This  opinion  has  been  drawn 
out  to  an  unusual  length,  but  is  possibly  justified  by  the  novelty  and 
importance  of  the  questions  involved.  If  the  conclusions  to  which 
I  have  arrived  are  correct,  judgment  must  be  entered  against  both 
defendants  for  the  amount  of  the  sum  of  money  illegally  paid  and 
received,  with  interest  thereon  from  the  time  of  payment,  together 
with  costs. 

The  plaintiff  may  prepare  findings  of  fact  and  conclusions  of  law 
in  conformity  with  this  opinion. 

Ordered  accordingly. 


(61  Misc.  Rep.  227.) 

WATSON  V.  LOOMIS  et  aL 

(Supreme  Court,  Special  Term,  Oswego  Gonnty.    June,  1900.) 

DisiassAi/— Failure  to  Pbosboutb. 

An  action  was  brought  on  a  contract  made  nearly  20  years  prerioasly. 
One  of  the  defendants  was  never  served  with  process,  and  died  10  years 
after  snit  was  brought  After  several  postponements  of  the  trial  of  is- 
sues arising  on  the  answer  of  the  other  defendant,  for  nearly  10  years 
neither  party  took  any  proceedings  therein.  Plaintiff's  attorney  requested 
the  defendant,  whose  attorney  had  died,  to  have  another  appointed,  and 
the  cause  was  placed  on  the  calendar  for  trial.  No  process  had  been 
served  on  another  defendant  Held,  that  no  excuse  being  shown  for  de- 
lay, a  motion  of  the  defendant  who  answered  to  dismiss  for  failure  to 
prosecute  should  be  granted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16,  (3ent  Dig.  Dismissal  and 
Nonsuit,  H  140,  141.] 

Action  by  James  T.  Watson  against  William  K.  Loomis  and  others. 
Motion  to  dismiss  complaint  for  failure  to  prosecute  granted 

William  R,  Loomis,  for  the  motion, 
D.  E.  Powers,  opposed. 

DEVENDORF,  J.  This  action  was  commenced  in  1893,  and  issue 
was  joined  therein  as  to  defendant  William  K.  Loomis,  March  27, 
1894.  The  action  is  based  upon  a  contract  executed  June  22,  1872 ; 
the  summons  herein  was  not  served  upon  the  defendant  William  R. 
Guile,  one  of  the  parties  of  the  second  part  named  in  said  contract,  and 
there  has  been  no  appearance  on  his  part.  The  action  was  noticed 
for  trial  by  the  plaintiff  for  the  Oswego  Special  Term  held  September 
18, 1894,  and  again  for  the  Special  Term  of  March  12, 1895 ;  subsequent- 
ly the  defendants  Loomis  noticed  the  cause  for  trial  at  Special  Term 
September  15,  1896,  and  thereafter  the  attorneys  agreed  that  the  action 
might  pass  the  September  term  of  1897.     Since  September,  1896, 
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neither  party  has  moved  the  case  in  any  way,  or  taken  any  proceedings 
tlierein  until  July,  1905,  when  the  plaintiff's  present  attorney  requested 
defendant  Loomis  to  have  an  appearance  in  the  case,  as  his  former  at- 
torney, John  E.  Church,  had  died  in  1903;  thereafter  the  cause  was 
placed  on  the  calendar  by  the  plaintiflE,  for  trial  at  the  Oswego  Special 
Term  for  September,  1905.  It  appeared,  at  that  term,  that  no  service 
had  ever  been  made  upon  the  defendant  Guile,  who  had  died  in  1904 ; 
consequently  the  case  went  off  the  calendar  upon  that  state  of  facts. 

The  defendants  Loomis  now  move  to  dismiss  the  complaint  as  to 
them.  I  am  unable  to  say  that  the  plaintiff  has  shown  any  reason  why 
the  defendants'  motion  should  not  prevail.  It  is  true  the  plaintiff  by  affi- 
davit avers  that  the  cause  was  postponed  from  term  to  term  by  his  at- 
torneys by  stipulation  with  John  E.  Church,  the  attorney,  for  the  defend- 
ants Loomis,  but  does  not  produce  a  letter  or  written  stipulation  to  sub- 
stantiate that  statement,  neither  does  he  give  the  facts  with  reference  to 
such  postponements ;  hence  I  do  not  give  it  any  weight  on  this  motion. 
Perhaps  his  attorney  stated  to  him  that  it  was  by  consent ;  but,  as  the  re- 
spective attorneys  lived  some  distance  from  each  other,  it  is  quite  natural 
to  presume  that,  had  there  been  a  stipulation,  it  would  have  been  by  let- 
ter, or  in  writing,  and  would  be  found  with  the  papers  in  the  case. 
The  defendant  Loomis'  original  attorney,  the  record  shows,  has  been 
dead  since  1903 ;  the  codefendant.  Guile,  was  never  served,  and  is  now 
dead,  and  I  believe  that  the  discretion  of  the  court  should  be  exercised 
in  defendants'  favor  upon  this  motion,  considering  the  showing  in  the 
case.  I  do  not  think  a  sufficient  excuse  for  this  long  delay  on  the  part 
of  the  plaintiff  has  been  shown.  Absolutely  nothing  was  done  from 
1897  until  1905.  Unreasonable  neglect  has  thus  been  shown,  and  the 
burden  of  excusing  it  is  upon  the  plaintiff.  I  do  not  think  he  has  dis- 
charged that  burden.  He  has  not  shown  that  his  neglect  was  not  un- 
reasonable, and  consequently  must  fail  on  this  motion.  Seymour  v. 
Lake  Shore  &  M.  S.  R.  Co.,  12  App.  Div.  300,  42  N.  Y.  Supp.  92; 
McMann  v.  Brown,  92  App.  Div.  249,  87  N.  Y.  Supp.  38 ;  Jacot  v. 
Marks,  46  App.  Div.  531,  61  N.  Y.  Supp.  1040. 

Under  rule  36  of  the  general  rules  of  practice,  the  defendant  was 
authorized  to  move  for  a  dismissal  at  any  time  after  younger  issues 
had  been  tried  in  their  regular  order.  Under  section  821  of  the  Code, 
where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  un- 
reasonably neglects  to  serve  the  summons  upon  one  or  more  of  them, 
without  whose  presence  a  complete  determination  of  the  controversy 
cannot  be  had,  the  court  may,  in  its  discretion,  upon  the  application  of  a 
defendant,  who  has  appeared  in  the  action,  dismiss  the  complaint  as 
against  him;  and  it  is  further  provided  by  section  822  of  the  Code 
that,  where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  action 
against  the  defendant  or  one  or  more  defendants  against  whom  a  sep- 
arate judgment  may  be  taken,  the  court  may,  in  its  discretion,  upon 
the  application  of  the  defendant  or  defendants,  or  any  of  them, 
against  whom  he  so  neglects  to  proceed,  dismiss  the  complaint  as  against 
the  moving  party  or  parties  and  render  judgment  accordingly. 

The  showing  on  this  motion  clearly  brings  this  case  within  the  line 
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of  the  rule  of  practice  and  sections  of  the  Code  above  referred  to,  and 
a  proper  disposition  of  the  motion,  requires  that  it  be  granted,  with 
costs  of  the  action,  and  $10  costs  of  this  motion. 
Motion  granted,  with  $10  costs. 


COMMERCIAL  WOOD  ft  CEMENT  CO.  v.  NORTHAMPTON  PORTIiAND 

CEMENT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

OoNTBACTS— Requisites— Consideration— Mutual  Pbomisbs— SuFircmroT. 

A  contract  purported  to  make  one  party  sole  selling  agent  for  the  other 
party,  at  a  commission  of  6  per  cent.  The  agent  agreed  to  keep  a  set  of 
books,  and  to  maintain  a  suitable  office  in  which  to  conduct  the  business 
(which  it  nowhere  expressly  agreed  to  conduct)  In  a  suitable  maimer,  with 
a  proviso  that  such  office  might  be  a  part  of  the  agent* s  general  office, 
where  a  similar  business  was  conducted.  The  agent  was  to  pay  expense 
of  delivering  any  advertising  matter  sent  out  by  it,  but  nowhere  agreed 
to  sell,  or  to  endeavor  to  seU,  any  of  the  principars  product,  or  to  send 
out  any  advertising  matter.  Held,  to  contain  no  promise  by  the  agent 
to  do  anything,  and  hence  to  be  void  for  lack  of  mutuality  and  considera- 
tion. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  11,  Cent  Dig.  Contracts,  iS 
25-37.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Commercial  Wood  &  Cement  Company  against  the 
Northampton  Portland  Cement  Company.  From  a  judgment  in  favor 
of  defendant,  and  an  order  denying  motion  for  a  new  trial,  plaintiff 
appeals.    Affirmed. 

See  84  N.  Y.  Supp.  38. 

Argued  before  O^BRIEN,  P.  J.,  and  INGRAHAM,  CLARBOE, 
HOUGHTON,  and  SCOTT,  JJ. 

L.  Laflin  Kellogg,  for  appellant. 
Harmon  S.  Graves,  for  respondent 

HOUGHTON,  J.  The  defendant  is  a  corporation  organized  under 
the  laws  of  the  state  of  Delaware,  and  engaged  in  the  business  of 
the  manufacture  and  sale  of  cement  in  the  state  of  Pennsylvania, 
having  an  office  in  the  city  of  New  York.  There  were  11  directors, 
5  of  whom  had  been  appointed  an  executive  committee.  The  by-laws 
under  which  this  appointment  was  made  reads  as  follows: 

"Tliere  shall  be  an  executive  committee  consisting  of  five  members,  who  shsU 
be  chosen  by  the  directors,  and  who  shall  meet  whenever  they  see  fit,  (^  salh 
ject  to  the  call  of  the  chairman,  or  upon  the  written  request  of  two  of  its 
members.  A  majority  of  the  committee  shall  constitute  a  quorum.  They 
shall  have  authority  to  exercise  any  powers  of  the  board  when  the  board  is 
not  in  session,  and  they  shall  have  the  power  to  order  the  seal  to  be  affixed 
In  cases  where  the  same  may  be  required,  subject  at  all  times  to  the  orders 
of  the  directors." 

Amongst  the  members  of  the  executive  committee  were  the  president 
and  general  manager,  neither  of  which  in  such  capacities,  however,  is 
claimed  to  have  had  the  power  to  make  the  contract  involved  herein. 
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The  plaintiff  is  also  a  Delaware  corporation,  engaged  in  the  business  of 
marketing  and  selling  cement,  likewise  having  an  office  in  the  city  of 
New  York ;  a  very  large  majority  of  the  stock  of  which  was  owned  by 
its  president,  Ralph  Peverly.  It  had  a  board  of  three  directors,  two  of 
which  were  its  president  and  secretary.  Dissensions  had  arisen 
amongst  the  stockholders  and  directors  of  the  defendant,  particularly 
with  respect  to  changing  the  sales  agent  of  the  company,  which 
culminated  in  the  calling,  on  the  25th  day -of  June,  1901,  of  a  meeting 
of  the  stockholders  at  Dover,  Del,  for  the  28th  day  of  June,  following, 
for  the  purpose  of  amending  the  by-laws,  so  as  to  increase  the  number 
of  directors,  and  to  give  the  board  of  directors  power  to  remove  any 
member  of  the  executive  committee  when  it  was  thought  to  be  for  the 
best  interests  of  the  corporation. 

The  president  of  the  plaintiff  was  on  friendly  terms  with  the  presi- 
dent and  the  general  manager  of  the  defendant,  and  they  had  been 
negotiating  with  him  for  some  time  prior  to  June  25th  respecting  a 
contract  with  the  plaintiff  to  act  as  sales  agent  for  the  defendant;  and, 
by  their  direction,  the  president  of  the  plaintiff  had  prepared  the  con- 
tract in  controversy.  There  had  been  a  meeting  of  four  members  of  the 
executive  committee  on  the  25th  of  June,  two  of  which  opposed  this 
plan,  but  no  mention  was  made  of  the  proposed  contract.  A  meet- 
ing of  the  full  board  of  directors  had  been  called  for  June  27th  at  2 
p.  m.  On  the  26th,  the  chairman  of  the  executive  committee  of  de- 
fendant informed  the  president  of  plaintiff  that  the  contract  should  be 
signed,  and  was  informed  that  the  plaintiff's  secretary  could  be  gotten 
from  Philadelphia  where  he  then  was,  in  the  morning.  Thereupon  a 
call  was  issued  for  a  meeting  of  the  executive  committee  of  the  defend- 
ant, on  the  27th  of  June  at  10  o'clock,  a.  m.,  at  which  meeting,  three 
members  being  present,  a  resolution  was  passed,  directing  the  execution 
of  the  contract  in  controversy;  and  it  was  thereupon  signed  by  both 
parties,  with  the  seals  of  the  two  corporations  attached. 

In  substance  the  contract  provides  that  the  plaintiff  should  be  the  sole 
selling  agent  of  the  entire  output  of  cement  of  the  defendant  for  the 
period  of  five  years,  or,  in  default  of  notice  of  termination,  for  five 
years  more,  and  receive  a  commission  of  6  per  cent,  on  all  sales 
whether  made  by  it  or  others,  payable  on  the  16th  day  of  the  month 
following  shipments.  The  defendant  to  fix  the  terms  of  sale,  and  a 
minimum  price,  which  should  not  be  changed  except  on  30  days'  notice, 
and  which  minimum  should  be  binding  on  all  proposals  for  the  furnish- 
ing of  cement  made  by  the  plaintiff  prior  to  such  notice ;  defendant  to 
pay  for  all  advertisements,  of  which,  however,  plaintiff  was  to  have 
charge.  The  plaintiff  did  not  agree,  except  by  such  implication  as  the 
law  might  raise,  to  make  any  sales,  or  endeavor  to  make  any,  and 
specifically  bound  itself  to  do  nothing  except  to  keep  a  set  of  books  in 
the  name  of  defendant,  showing  sales  and  credits,  and  to  make  re- 
mittance of  receipts,  and  to  maintain  a  suitable  office,  separately,  or  in 
connection  with  its  own  general  offices,  and  to  pay  any  clerks,  book- 
keepers, salesmen,  or  stenographers  which  it  might  employ  in  such  office, 
and  all  postage  and  express  charges  on  advertising  matter  which  it 
might  distribute.  Certain  other  details  of  conduct  are  specified,  which 
100  N.T.S.— 61 
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are  not  material;  and  a  further  clause  provided  that,  if  at  any  time 
during  the  continuance  of  the  contract,  a  change  in  the  management  of 
the  defendant  corporation  should  take  place,  the  plaintiff's  rights 
under  the  contract  should  be  preserved.  A  copy  of  this  contract  was 
transmitted  to  the  board  of  directors,  which  met  within  two  hours 
after  it  was  executed,  and  they  passed  a  resolution,  notifying  the  plain- 
tiff to  take  no  action,  and  iocur  no  expense  under  it  until  it  should  be 
further  considered  and  ratified,  or  rejected;  which  resolution  was  at 
once  transmitted  by  telephone  and  messenger  to  plaintiff.  The  presi- 
dent and  the  general  manager,  who  had  been  instrumental  in  the 
execution  of  the  contract,  were  summarily  removed  from  office,  and 
from  the  executive  committee ;  and  on  the  17th  of  September,  following, 
the  board  of  directors  of  defendant  formally  rejected  and  repudiated 
the  contract,  and  so  notified  the  plaintiff.  The  plaintiff,  in  pursuance 
of  the  contract,  wrote  some  letters  and  sent  some  orders,  which  were 
rejected  before  the  contract  was  formally  repudiated ;  and  in  May  1902, 
this  action  was  brought  for  damages,  and  the  plaintiff  proved  that  its 
commissions  of  6  per  cent,  on  the  amount  of  defendant's  sales  up  to 
October,  1905,  amounted  to  the  sum  of  $90,590.10,  from  which  it  con- 
ceded should  be  deducted  expenditures  which  would  have  been  incurred 
had  it  carried  out  the  contract  of  $2,700  per  year.  At  the  close  of  all 
the  evidence,  the  court  dismissed  the  plaintiff's  complaint,  and,  we 
think,  properly. 

Notwithstanding  the  hurried  and  surreptitious  manner  in  which  the 
contract  was  executed,  if  its  validity  depended  upon  bad  faith  or  fraud, 
that  question  would  be  for  the  jury  to  determine,  and  not  for  the  court 
We  think,  however,  the  contract  was  unreasonable,  and  one  not  within 
the  power  of  the  executive  committee  to  make,  because  it  was  not  with- 
in the  contemplation  of  the  by-law  creating  such  committee.  It 
certainly  was  an  extraordinary  contract  for  an  executive  committee 
to  make  during  the  last  hours  of  its  existence.  It  was  one  involving 
serious  consideration  and  careful  discretion  on  the  part  of  the  managers 
of  the  corporation,  and  one  which  as  a  business  proposition,  if  made  at 
all,  should  have  been  made  by  the  board  of  directors  themselves. 

The  laws  of  the  state  of  Delaware,  which  were  proven,  provide  that 
the  business  of  every  corporation  shall  be  managed  by  a  board  of  direct- 
ors whose  term  of  office  shall  be  one  year,  unless  they  shall  be  divided 
into  classes,  which  was  not  done  in  the  case  of  defendant.  The  term 
of  office  of  the  board  of  directors,  therefore,  was  for  one  year  only. 
The  term  of  the  contract  extended  far  beyond  the  life  of  the  executive 
committee  as  well  as  that  of  the  board  of  directors  which  created 
it.  The  by-law  giving  authority  to  the  executive  committee  to 
exercise  any  powers  of  the  board  of  directors  when  not  in  session,  must 
be  construed  to  relate  to  such  ordinary  and  administrative  business  of 
the  corporation  as  from  time  to  time  might  arise  during  the  term  of 
office  of  the  directors  themselves.  It  cannot  be  presumed  that  the 
board  intended  to  delegate  to  an  executive  committee  the  making  of  a 
contract  which  would  tie  the  hands,  not  only  of  the  present,  but  future, 
directors.  In  construing  the  action  of  the  board  of  directors  in  adopt- 
ing a  by-law  conferring  powers  upon  executive  officers  or  committees, 
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it  must  be  assumed  that  they  had  in  mind  the  provisions  of  the 
statute  fixing  their  own  terms  of  office,  and  that,  at  the  expiration  of 
that  period,  other  persons  might  be  chosen  upon  whom  would  rest  the 
responsibility  of  the  conduct  and  management  of  the  business  of  the 
corporation,  and  that  they  had  no  right  to  interfere  with  the  powers  of 
future  boards  by  imposing  upon  them  unreasonable  contracts,  and  such 
provision  of  the  statute  may  properly  be  taken  into  consideration  by 
the  court  in  determining  whether  the  contract  is  reasonable  or  unreason- 
able. Carney  v.  N.  Y.  Life  Ins.  Co.,  162  N.  Y.  453,  57  N.  E.  78,  49  L. 
R.  A.  471,  76  Am.  St.  Rep.  347;  Caldwell  v.  Mutual  Reserve  Fund 
Life  Assn.,  53  App.  Div.  245,  65  N.  Y.  Supp.  826. 

The  executive  committee  had  only  such  powers  as  were  conferred 
upon  it.  They  were  not  officers  of  the  company,  having  inherent  and 
executive  authority  to  contract  concerning,  and  conduct  and  manage 
the  corporate  business.  The  plaintiflF  was  not  dealing  with  the  presi- 
dent and  general  manager  as  such,  and  was  not  lured  into  the  contract 
by  any  apparent  authority  which  they,  as  such  officers,  possessed. 
Its  president  was  informed  that  the  executive  committee  must  meet, 
and  that  it  would  meet  and  take  action  upon  the  contract,  after  which 
it  would  be  executed.  The  dealing  was,  therefore,  with  the  executive 
committee,  an  artificial  creation  of  the  corporation,  and  plaintiff 
was  bound  by  such  authority  as  it  had.  Alexander  v.  Cauldwell,  83 
N.  Y.  480.  In  our  opinion,  it  did  not  have  authority  to  make  the  con- 
tract which  it  assumed  to  make,  and  the  defendant  was  not  bound  by 
it.  The  unreasonableness  of  the  contract  is  shown  by  the  plaintiff's 
own  proof,  which  discloses  an  income  to  it  of  more  than  $20,000  per 
annum  for  an  expenditure  of  $2700.  There  may  be  doubt  that  even 
the  board  of  directors  had  the  right  to  enter  into  any  such  contract; 
but,  in  our  view  of  the  case,  it  is  unnecessary  to  determine  that  ques- 
tion. 

It  is  urged  that  the  contract  lacks  mutuality,  in  that  the  plaintiff  did 
not  covenant  to  make  any  sales  or  to  use  its  best  endeavors  so  to  do. 
Whether  a  covenant  will  be  read  into  a  contract  where  there  is  no 
express  agreement  to  perform,  depends  upon  the  intent  of  the  parties 
gathered  from  the  instrument  and  the  surrounding  circumstances. 
Booth  V.  Cleveland  Rolling  Mill  Co.,  74  N.  Y.  15 ;  Wells  v.  Alexandre, 
130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218 ;  Jacquin  v.  Boutard,  89 
Hun,  437,  35  N.  Y.  Supp.  496 ;  Horton  v.  Hall  &  Clark  Mfg.  Co., 
94  App.  Div.  404,  88  N.  Y.  Supp.  73.  The  plaintiff  held  agencies  for 
other  cement  companies,  and  maintained  an  office  for  the  purpose  of 
selling  cement.  The  contract  specifies  certain  things  which  it  shall 
do  and  may  do,  but  nowhere  provides  that  it  shall  make  any  effort  to 
sell  the  cement  of  the  defendant.  We  are  inclined  to  the  opinion  that 
a  covenant  to  use  best  endeavors  to  sell  may  be  read  into  the  contract; 
but  our  view  of  the  contract  itself,  and  lack  of  authority  on  the  part 
of  the  executive  committee  to  enter  into  it,  renders  a  determination  of 
that  question  unnecessary. 

Our  conclusion  is  that  the  judgment  is  right,  and  should  be  affirmed. 
Judgment  and  order  affirmed,  with  costs.    All  concur. 
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INGRAHAM,  J.  I  concur  in  the  conclusion  that  this  judgment 
should  be  affirmed.  The  contract  which  is  here  sued  on  was  for  a 
term  of  five  years  from  the  day  of  its  date,  June  27, 1901.  It  purports 
to  make  the  plaintiff  the  defendant's  sole  selling  agent  for  its  entire  out- 
put of  cement,  manufactured  at  Stockertown,  Pa.,  or  at  any  other  place, 
and  obligated  the  defendant  to  pay  to  the  plaintiff  a  commission  of  6 
per  cent,  on  all  sales  of  cement,  whether  made  by  the  party  of  the 
second  part  or  others.  Each  clause  of  this  contract  contains  obliga- 
tions of  the  defendant,  but  the  contract  can  be  searched  in  vain  for  any 
obligation  imposed  upon  the  plaintiff,  except  that  the  plaintiff  is 
to  keep  a  set  of  books  and  to  maintain  at  its  expense  in  the  city  of 
New  York  a  suitable  office  to  conduct  the  business  (which  it  nowhere 
agrees  to  conduct)  with  the  dignity  necessary  to  properly  represent  the 
defendant,  with  a  proviso  that  such  office  may  or  may  not  he  a  part  of 
the  party  of  the  second  part's  general  office  for  the  sale  of  cement,  and 
to  pay  all  postage  or  other  charges  for  the  delivery  of  advertising  matter 
which  it  (party  of  the  first  part)  may- distribute.  There  was  no  ac- 
ceptance of  the  party  of  the  second  part  of  the  appointment  as  sole 
selling  agent,  although  that  could  possibly  be  assumed  from  the  ex- 
ecution of  its  contract  There  was  no  obligation  of  the  plaintiff  to 
sell  or  to^  endeavor  to  sell  a  barrel  of  the  plaintiff's  cement ;  no  obliga- 
tion to  expend  a  dollar  in  the  prosecution  of  the  business  of  the  de- 
fendants. If  it  sold  none  of  the  defendant's  cement,  it  had  no  use  for 
books  or  clerks,  and  would  not,  therefore,  incur  any  expense  therefor ; 
and  if  it  distributed  no  advertising  matter,  it  would  be  tmder  no  obliga- 
tion to  pay  any  postage  whatever.  The  plaintiff  could  comply  with 
every  provision  of  the  contract  without  being  required  to  spend  a  dollar, 
and  the  defendant  would  have  to  pay  to  the  plaintiff  a  commission  of 
6  per  cent,  upon  all  the  cement  that  it  manufactured  and  sold.  There 
could  never  be  any  breach  of  this  contract  by  the  plaintiff,  because 
under  it  the  plaintiff  did  not  obligate  itself  to  do  anjrthing,  and,  yet,  for 
five  years  it  could  be  entitled  to  demand  from  the  defendant  a  com- 
mission of  5  per  cent,  upon  all  cement  that  the  defendant  manufactured 
and  sold.  The  contract  contains  no  statement  of  the  consideration,  and 
the  only  consideration  that  could  sustain  it  is  mutual  promises  of  these 
parties  thereto;  but,  in  order  that  there  should  be  such  a  consideration, 
there  must  be  promises  or  obligations  assumed  by  both  of  the  contract- 
ing parties.  The  only  possible  consideration,  therefore,  for  this  contract 
would  be  an  assumption  of  mutual  obligations  by  both  the  contracting^ 
parties,  and,  as  I  read  this  contract,  there  is  no  obligation  assumed 
by  the  plaintiff  to  sell  any  cement,  make  any  efforts  to  sell  any  cement, 
or  to  transact  any  business  for  the  defendant ;  no  obligation  for  a  breach 
of  which  a  cause  of  action  would  arise  in  favor  of  the  defendant 
against  the  plaintiff.     It  is  said  in  9  Enc.  of  Law  &  Pro.  at  page  325 : 

**A  promise  Is  a  good  consideration  for  a  promise,  provided  always  that  it 
Imposes  some  legal  liability  on  the  person  making  it  If  it  imposes  none,  then 
It  cannot  he  a  consideration." 

And,  at  page  327 : 

"There  are  many  cases  In  which,  although  the  offer  Is  definite  enough,  yet 
the  acceptor  by  merely  accepting  has  really  himself  promised  nothing  in  re- 
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turn,  has  not  made  himself  liable  for  anything,  so  that,  although  one  Is 
bound  the  other  is  not,  and  the  engagement  lacks  what  is  called  mutuality. 
In  such  a  case  there  is  not  an  enforceable  agreement'* 

In  Chicago  &  G.  E.  R.  R.  Co.,  v.  Dane,  43  N.  Y.  240,  where  the  de- 
fendant wrote  a  letter  to  the  plaintiff,  saying  he  agreed  to  receive  "in 
this  port  [New  York],  either  from  yard  or  vessel,  and  transport  to 
Chicago,  by  canal  and  rail  or  the  lakes,  for  and  on  account  of  the 
Chicago  &  Great  Eastern  Railway  Company,  not  exceeding  6,000  tons 
gross,"  the  letter  was  answered  as  follows: 

"In  behalf  of  this  company  I  assent  to  your  agreement,  and  will  be  bound 
by  its  terms." 

It  was  held  that  there  was  no  contract,  the  court  saying : 
"But  there  was  no  consideration  received  by  the  defendants  for  giving  any 
such  option  to  the  plaintifT.  There  being  no  consideration  for  the  promise  of 
the  defendants,  except  this  acceptance  by  the  plaintiff,  and  that  not  binding 
it  furnish  any  iron  for  transportation  unless  it  chose,  it  follows  that  there 
was  no  consideration  for  any  promise  of  the  defendants  and  that  the  breach 
of  such  promise  furnished  no  foundation  for  an  action." 

Rafolovitz  V.  American  Tobacco  Co.,  73  Hun,  87,  25  N.  Y.  Supp. 
1036,  is  another  illustration  of  the  same  principle.  In  that  case  the  de- 
fendant promised  and  agreed,  in  consideration  that  the  plaintiff  would 
purchase  and  sell  a  certain  cigarette  manufactured  by  the  defendant, 
that  the  defendant  would  allow  and  pay  them  as  compensation  or  com- 
mission for  said  purchase  20  cents  on  every  1000  of  cigarettes  manu- 
factured by  the  defendant  and  purchased  by  the  plaintiff.  It  was  held 
that,  as  there  was  no  promise  on  the  part  of  the  plaintiff  to  purchase 
cigarettes  which  was  enforceable  by  the  defendant,  it  did  not  furnish 
a  consideration  for  the  defendant's  promise. 

I  think,  therefore,  as  there  was  an  entire  lack  of  mutuality  and  this 
contract  imposed  no  obligation  upon  the  plaintiff,  there  was  no  con- 
sideration to  support  the  promise  of  the  defendant,  and  therefore  there 
was  no  cause  of  action. 


liOWTHER  V.  LOWTHER  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

%,  BXBOirnON— SUPPLEMENTABT  PROCEEDINGS— NATURE  AND  FORlf. 

While  proceedings  supplementary  to  execution  are  proceedings  in  an  ac- 
tion in  which  the  Judgment  is  obtained,  the  action  not  being  deemed  ter- 
minated until  the  Judgment  is  satisfied,  the  proceeding  is  not  instituted  by 
or  in  the  court  in  which  the  Jud.jjment  was  obtained,  but  by  a  Judge  of  the 
court  or  some  other  judge  having  concurrent  Jurisdiction  as  provided  by 
Code  Giv.  Proc.  §  24S4. 

[Ed.  Note.— For  cases  in  point,  see  vol.  21,  Gent  Dig.  Execution,  H  1097* 
1008.] 

2.  Witnesses— SuBPOCN A— Issuance  by  Attorney. 

A  subpoena  to  testify  as  a  witness  is  a  "process"  and  when  issued  out  of 
a  court  of  record,  as  on  the  trial  of  the  action,  may  be  issued  by  the  at- 
torney for  the  party,  as  provided  by  Gode  Civ.  Proa  §  24,  without  appli- 
cation to  a  court  or  Judge  by  signing  it  himself,  and  testing  it  in  the  name 
of  a  Judge  of  the  court  end  of  its  clerk. 

[Ed.  Note.— For  cases  in  point,  see  vol.  50,  Gent  Dig.  Witnesses,  %  11.] 
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3.  SaMB— SiTPPLBMENTABT  PBOCEEDINaS. 

WTbere  proceedings  supplementary  to  ezecntion  are  pending  before  a 
Judge  of  the  Supreme  Court,  a  subpo&na  for  a  witness  in  such  proceedings, 
must  be  Issued  by  the  judge,  and  not  by  the  attorney  for  the  judgment 
creditor,  under  CJode  Civ.  Proc.  S  854,  providing  that  where  a  Judge,  ref- 
eree, or  other  person  is  authorized  to  hear,  try,  or  determine  a  matter  in 
relation  to  which  the  attendance  of  a  person  as  a  witness  may  be  re- 
quired, a  subpcena  may  be  issued  by  or  under  the  hand  of  the  Judge  or 
referee  Requiring  the  attendance  of  such  person. 

4.  Same— Summoning  WrrNEssES— Statutes. 

Code  Civ.  Proc.  S  2444,  providing  that  on  an  examination  in  suppie- 
mentary  proceedings  either  party  may  be  summoned  as  a  witness  in  his 
own  behalf,  and  may  produce  and  examine  other  witnesses  as  on  the  trial 
of  an  action,  relates  to  the  manner  in  which  the  examination  shall  be  bad 
after  the  witness  has  been  properly  summoned,  and  not  to  the  manner 
of  summoning  the  witness  to  appear  by  subpoena. 

Appeal  from  Special  Term,  New  York  County, 

Supplementary  proceedings  by  Clarence  L.  Lowther,  judgment  credit- 
or against  Charles  S.  Lowther  and  another.  From  an  order  refusing 
to  set  aside  a  subpoena  issued  by  the  judgment  creditors'  attorney,  de- 
fendant, Amelia  R.  Lowther,  appeals.    Reversed. 

See9rN.Y.  Supp.  5. 

Argued  before  O'BRIEN,  P.  J,,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  A.  Friedman,  for  appellant 
L.  A.  Warren,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  recovered  in  the  Supreme  Court  a 
judgment  against  the  defendant  for  a  large  sum  of  money,  and,  upon 
return  of  execution  unsatisfied,  instituted  before  one  of  the  justices  of 
that  court,  proceedings  supplementary  to  execution.  An  examination 
of  the  judgment  debtor  had  been  had,  but  the  proceeding  itself  had 
not  been  concluded,  and  was  still  pending  before  the  justice  who  granted 
the  original  order.  The  judgment  creditor  desired  to  examine  appellant 
to  whom  it  is  claimed  the  judgment  debtor  fraudulently  transferred  a 
large  amount  of  property;  and  to  that  end  his  attorneys  issued  a 
subpoena  in  the  usual  form,  subscribed  by  them,  tested  in  the  name  of 
the  justice  before  whom  the  proceeding  was  pending,  and  appended 
thereto  the  name  of  the  clerk  of  the  court.  A  motion  was  made  to  set 
aside  this  subpoena  on  the  ground  that  it  was  a  nullity,  because  it  was 
not  signed  by  the  justice  before  whom  the  proceeding  was  pending*,  and 
from  the  order  refusing  to  set  it  aside  this  appeal  is  taken. 

While  in  a  sense  proceedings  supplementary  to  execution  are  pro- 
ceedings in  the  action  in  which  the  judgment  is  obtained,  because  the 
action  is  not  deemed  in  law  terminated  until  the  judgment  is  satisfied 
(Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616),  still  the  proceeding 
is  not  instituted  by  or  in  the  court  in  which  the  judgment  has  been  ob- 
tained, but  by  a  judge  of  that  court  or  some  other  judge  given  by  law 
concurrent  jurisdiction  therefor.  Code  Civ.  Proc.  §  2434.  A  subpoena 
to  testify  as  a  witness  is  a  "process"  within  the  meaning  of  the  statute 
(Yorks  V.  Peck,  31  Barb.  350),  and  when  it  is  issued  out  of  a  court  of 
record,  as  upon  the  trial  of  an  action,  authority  is  given  by  section  24 
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of  the  Code  of  Civil  Procedure  to  the  attorney  for  the  party  to  issue 
it.  In  an  action  or  proceeding  pending  in  a  court  of  record  unless 
the  law  otherwise  specifies,  an  attorney  for  a  party  may  issue  a  subpoena 
without  application  to  a  court  or  judge,  by  signing  it  himself  and 
testing  it  m  the  name  of  a  judge  of  the  court  and  of  its  clerk  (People 
ex  rel.  Jacobs  v.  Ball,  27  Hun,  245)  ;  and  such  is  the  universal  practice. 
Where,  however,  a  judge  or  an  arbitrator,  referee,  or  other  person, 
or  a  board  or  committee  is  expressly  authorized  by  law  to  hear,  try, 
or  determine  a  matter  in  relation  to  which  the  attendance  of  a  person  as 
a  witness  may  be  required,  it  is  expressly  provided  by  section  854  of 
the  Code  of  Civil  Procedure : 

'That  a  subpoena  may  be  Issued  by  and  under  the  hand  of  the  judge,  arbi- 
trator, referee,  or  other  person,  or  the  chairman  or  a  majority  of  the  board 
or  committee,  requiring  the  person  to  attend ;  and  also,  In  a  proper  case,  to 
bring  with  him  a  book  or  paper." 

We  think  this  provision  is  imperative,  and  that  under  such  circum- 
stances a  subpoena  must  be  issued  under  the  hand  of  the  judge,  or 
referee,  arbitrator,  or  other  person,  and  that  it  applies  to  a  subpoena  is- 
sued in  supplementary  proceedings.  As  has  been  pointed  out,  such 
proceedings  are  not  instituted  in  the  court  or  by  the  court,  but  by  a 
ju^e  who  is  given  special  authority  therefor. 

The  provision  of.  section  2444  of  the  Code  that  on  such  proceeding 
either  party  may  be  examined  as  a  witness  in  his  own  behalf,  and  may 
produce  and  examine  other  witnesses,  "as  upon  the  trial  of  an  action," 
relates,  not  to  the  manner  of  summoning  a  witness  toappear  by  subpoena, 
but  to  the  manner  in  which  the  examination  shall  be  had  after  the 
witness  has  been  properly  summoned.  The  subpoena  should  have  been 
signed  by  the  judge  before  whom  the  proceeding  was  pending,  and,  hav- 
ing been  issued  without  his  sig^ture,  and  by  the  attorney  alone,  it  was 
a  nullity  and  the  motion  to  set  it  aside  should  have  been  granted.  Judg- 
ment creditors  are  given  the  right  by  law  to  examine  witnesses  on  pro- 
ceedings supplementary  to  execution  instituted  against  their  judgment 
debtors ;  and  it  has  long  been  the  rule  on  such  examinations  "that  the 
fullest  scope  was  intended  to  be  g^ven  to  ferret  out  fraudulent  transfers 
of  property."  Lathrop  v.  Clapp,  40  N.  Y.  328,  331,  100  Am.  Dec. 
493.  The  Legislature  might  well  have  given  authority  to  the  attorney 
for  the  judgment  creditor  to  issue  subpoenas  without  application  to 
the  judge  who  granted  the  order  for  the  e;camination.  It  has  not  done 
so,  however;  but,  on  the  contrary,  has  provided  that  such  subpoena 
shall  be  issued  by  the  judge  or  referee  before  whom  the  proceeding 
is  pending. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  set  aside  the  subpoena  granted,  with  $10 
costs.    All  concur. 
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PEOPIiB  ex  rel.  DEMOS  ▼.  DEMOS. 
(Supreme  Gonrt»  Appellate  Division,  First  Department.    November  8b  19060 

Husband  and  Wife— ABANDONinnr— Bvidenob— Sttffioieitcy. 

Under  Greater  New  York  Charter,  c.  878,  p.  239,  S  686,  IJaws  1897.  as 
amended  by  Laws  1901,  p.  279,  c.  466,  providing  that  eyerj  person  con- 
victed of  actually  abandoning  his  wife  without  adequate  support  may  be 
required  to  pay  a  reasonable  sum  for  her  support,  or,  in  default,  be  com- 
mitted, a  conviction  under  such  statute  is  not  sustained,  where  defendant 
procured  apartments  for  himself  and  wife,  which  she  voluntarily  left,  re- 
fusing, on  his  request  to  live  with  him,  and  there  was  no  proof  of  any 
imminent  danger  of  her  becoming  a  public  charge,  and  the  evidence  as  to 
his  alleged  mistreatment  of  her  was  unsatisfactory. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26»  Cent  Dig.  Husband  and 
Wife,  §  1102.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Emanuel  Demos  was  convicted,  under  Greater  New  York  Charter, 
c.  378,  p.  239,  §  686,  Laws  1897,  as  amended  by  Laws  1901,  p.  279,  c. 
466,  as  being  a  disorderly  person  in  having  abandoned  his  wife,  and 
leaving  her  in  danger  of  becoming  a  burden  on  the  public,  and  ap- 
peals.   Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  W.  Sykes,  for  appellant 
Michael  J.  Kelly,  for  respondent 

HOUGHTON,  J.  The  defendant  was  convicted  in  a  Magistrate's 
Court  of  being  a  disorderly  person  in  having  actually  abandoned  his 
wife  without  adequate  support,  thereby  rendering  her  liable  to  become 
a  burden  upon  the  public ;  and  that  conviction  was  affirmed  by  the  Court 
of  General  Sessions  of  the  Peace  of  the  city  and  county  of  New  York. 
The  conviction  was  had  under  the  provisions  of  section  685  of  the 
Greater  New  York  charter  (chapter  378,  p.  239,  Laws  1897,  as  amended 
by  chapter  466,  p.  279,  Laws  1901),  which  provides  that  every  person 
in  such  city  who  actually  abandons  his  wife  or  children  without 
adequate  support,  or  leaves  them  in  danger  of  becoming  a  burden  upon 
the  public,  may  be  arrested  and  brought  before  a  city  magistrate,  and, 
upon  conviction,  shall  be  required  to  pay  a  reasonable  sum  weddy  for 
iheir  support,  for  the  space  of  one  year,  to  the  commissioner  of  public 
charities,  or,  in  default  thereof,  may  be  committed.  We  think  the 
evidence  did  not  justify  the  defendant's  conviction  or  the  order  which 
was  made  against  him. 

The  defendant  was  a  restaurant  keeper,  and  on  his  marriage  with 
the  complainant  he  secured  living  apartments  for  himself  and  wife 
Within  a  few  weeks  after  the  marriage  complainant  became  ill.  She 
was  reasonably  cared  for  during  this  illness,  and  on  her  recovery  b^:an 
working  in  her  husband's  restaurant.  An  acquaintance  of  his,  who 
had  an  apartment  in  another  part  of  the  city,  was  about  to  go  to  Europe, 
and  a  proposition  was  made  to  the  complainant  that  she  go  and  take 
care  of  this  apartment  during  the  absence  of  the  proprietress,  to  which 
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she  assented,  believing,  as  she  testifies,  that  it  would  be  easier  for  her  as 
she  was  not  strong.  She  says  that  the  defendant  agreed  to  pay  her  a 
certain  sum  weekly  which  he  failed  to  do.  Very  shortly  she  had  him 
arrested  for  nonsupport,  which  proceedings  were  terminated  by  the 
magistrate  advising  them  to  live  together  and  settle  their  difference 
between  themselves.  Thereupon  the  defendant  caused  a  letter  to  be 
written  to  the  complainant  requesting  her  to  come  and  live  with  him 
at  the  flat  which  he  had  provided,  and  that,  in  the  event  of  her  refusal, 
he  would  feel  justified  in  abandoning  such  apartments.  She  refused 
to  accept  this  offer,  and  attempts  to  justify  her  refusal,  on  the  ground 
that  defendant  had  treated  her  cruelly,  and  threatened  to  do  her  bodily 
harm.  The  evidence  in  this  regard  is  quite  unsatisfactory,  and  it  is 
quite  improbable  that  she  had  any  reasonable  grounds  which  justified 
her  in  refusing  to  live  with  the  defendant.  There  was  no  proof  that 
there  was  any  imminent  danger  of  her  becoming  a  public  charge,  for 
she  seems  to  have  been  able  to  provide  for  herself,  or  to  have  had 
relatives  who  did  so. 

It  is  quite  evident  that  there  was  no  abandonment  of  the  complainant 
by  the  defendant  within  the  contemplation  of  the  law  under  which  he 
was  convicted.  The  offense  of  abandonment  of  one's  family  is  of  a 
criminal  character,  and  the  statutes  relating  to  it  must  be  strictly  con- 
strued. People  ex  rel.  Feeney  v.  Dershem,  78  App.  Div.  626,  79  N. 
Y.  Supp.  612.  To  constitute  abandonment  such  as  is  meant  by  the 
statute  by  a  husband  or  father,  there  must  be  a  willful  desertion  and 
voluntary  separation  by  the  husband  from  his  wife  and  children  with- 
out justification  and  with  the  intent  of  not  returning.  People  ex  rel. 
Com.  of  Charity  v.  Cullen,  163  N.  Y.  629,  47  N.  E.  894, 
44  L.  R.  A.  420.  And  to  justify  a  conviction  there  must  be  proof 
that  the  wife  or  child  is  likely  to  become  a  charge  upon  the  public. 
People  V.  Crouse,  86  App.  Div.  352,  83  N.  Y.  Supp.  812.  The  statute 
was  not  enacted  for  the  settlement  of  matrimonial  differences,  and 
Magistrates'  Courts  were  not  organized  to  adjust  domestic  quarrels. 
If  the  defendant  was  guilty  of  such  conduct  towards  the  complainant, 
as  justified  her  in  refusing  to  live  with  him,  the  courts  were  open 
to  her  to  bring  an  action  for  separation,  and  thereby  obtain  provision 
for  her  support.  A  Magistrate's  Court  is  not  a  divorce  court,  and 
complaint  of  abandonment  in  that  court  is  not  a  proper  method  for 
obtaining  a  decree  of  separation  from  bed  and  board.  To  constitute 
the  offense,  a  legal  abandonment  must  be  shown  as  well  as  the  fact 
that  the  wife  or  child  is  likely  to  become  a  public  charge,  and  in  both 
respects  the  proof  against  defendant  was  insufficient. 

•The  judgment  appealed  from  should  be  reversed,  and  the  proceed- 
ings dismissed.  •  All  concur. 
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ALTMAN  Y.  McMILUN. 
(Supreme  Court,  Appellate  Division,  First  Departmfflit    NoYember  5,  1906w) 

1.  YENDOB   and    PuBOHASSR— GONTBAOTS— RkSCISSION    by   PUBdlASEB— DsrECT 

in  Title. 

A  purchaser  in  a  contract  stipulating  that  the  deed  shall  be  a  full  coy- 
enant  warranty  deed  and  convey  the  absolute  fee  free  of  all  Incumbranoea 
is  warranted  in  declining  to  complete  the  contract  on  it  appearing  that 
the  premises  are  subject  to  a  covenant  preventing  the  erection  of  apart- 
ment houses  thereon ;  the  covenant  being  an  incumbrance. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48,  Cent  Dig.  Vendor  and  Pur- 
chaser, §  25a] 

2.  SPECino  Performance— Relief— Damages. 

A  vendor  contracted  to  execute  a  deed  conveying  the  premises  free  of 
all  Incumbrances.  He  had,  with  others,  entered  into  an  agreement  stip- 
ulating that  no  apartment  houses  should  be  erected  on  the  premises ;  and 
adjacent  premises  abutting  on  a  street  Held,  in  a  suit  by  the  vendor  to 
compel  the  purchaser  to  perform,  that  the  court  could  not  declare  the  re- 
strictive agreement  void,  the  parties  thereto  not  being  made  parties  to 
the  suit 

3.  Contracts— Instrument  Under  Seal— Recitals— Oonolusiveness. 

Where  an  Instrument  under  seal  contains  a  recital  of  the  fact  on  the 
truth  of  which  the  validity  of  the  Instrum^it  depends,  the  recital,  on  the 
contract  created  by  the  instrument  becoming  executed,  is  conclusive,  in 
the  absence  of  a  reformation  of  the  instrument  on  the  ground  of  mis- 
take. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  11,  Gent  Dig.  Contracts,  |  741 : 
vol.  19,  CJent  Dig.  E3stoppel,  $  26.] 

4.  Estoppel— Acquiescence. 

A  vendor  and  other  persons  owning  land  abutting  on  a  street  entered 
into  an  agreement  providing  that  no  apartment  houses  should  be  erected 
on  the  land,  and  stipulated  that  the  agreement  should  not  be  binding  on 
the  parties  until  all  the  parties  had  executed  the  same.  It  appeared  that 
one  of  the  parties  to  the  contract  was  not  the  owner  of  any  premises  abut- 
ting on  the  street  For  about  15  years  the  agreement  had  been  p^- 
formed,  and  the  vendor  who  had  signed  it  had  reaped  the  boiieflt  thereof. 
Held,  that  the  vendor  was  equitably  estopped  from  asserting  any  Invalid- 
ity of  the  agreement  as  against  the  other  parties  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol  19,  Gent  Dig.  Estoppel,  8§  200, 
262.] 

6.  Specific  Performance— Gontract  for  CoNVEYANqE  of  Land— Defects  in 
Title. 

A  vendor  contracted  to  convey  premises  free  of  all  incumbranceSb  Be- 
fore the  execution  of  the  contract,  he,  with  other  persons  owning  land 
abutting  on  a  street,  had  entered  into  an  agreement  under  seal,  stipu- 
lating that  no  apartment  houses  should  be  erected  on  such  land.  T%e 
agreement  had  been  observed  for  15  years.  One  of  the  persons  who  had 
signed  the  agreement  was  not  the  owner  of  any  land  on  the  street  The 
agreement  recited  that  its  sign'ers  were  the  owners  of  the  property  coveAd 
by  it  Held,  that  the  title  was  not  so  free  from  reasooiable  doubt  that 
specific  performance  of  the  contract  on  the  part  of  the  purchaser  should 
be  required,  but  he  could  refuse  to  complete  the  contract  because  of  the 
restrictive  agreement 

[Ed.  Note. — ^For  cases  In  point,  see  Yol.  44,  Gent  Dig.  Specific  Perform- 
ance, §  269.] 

Submission  of  controversy  on  an  agreed  statement  of  facts,  pursuant 
to  Code  Civ.  Proc.  §§  1279-1281,  between  Benjamin  Altman  and 
James  A.  McMillin.    Judgment  rendered  for  defendant. 
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Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
LAUGHLIN,  and  CLARKE,  JJ. 

Choate,  Hanford  &  Larocque  (William  B.  Coles,  of  counsel),  for 
plaintiff. 

P.  S.  Dean,  for  defendant. 

CLARKE,  J.  The  plaintiff  is  the  owner  of  a  piece  of  property  at 
the  northeast  comer  of  West  End  avenue  and  Ninety-Ninth  street  in 
the  city  of  New  York,  extending  100  feet  11  inches  toward  the  middle 
of  the  block,  and  102  feet  deep.  On  July  14,  1905,  he  entered  into 
a  written  contract  with  the  defendant  for  the  sale  of  said  property; 
the  defendant  to  pay  $1,000  on  the  signing  of  the  contract  and  the  date 
for  closing  was  therein  fixed  for  August  1,  1905.  The  said  contract 
contained  the  following  dause: 

*'The  deed  shaU  be  a  full  coyenant  warranty  deed  in  proper  form  and  shall 
be  duly  executed  and  acknowledged  by  the  seller  at  the  seller's  expense  to  con- 
vey to  the  purchaser  or  the  purchaser's  assigns  the  absolute  fee  of  the  above 
premises  free  of  all  incumbrances." 

The  defendant  purchaser  declined  to  take  upon  the  ground  that 
the  said  real  property  was  subject  to  the  covenants  and  restrictions 
contained  in  an  agreement  bearing  date  the  21st  day  of  November, 
1890,  recorded  in  the  register's  office  in  the  county  of  New  York  on 
the  2d  day  of  June,  1901 ;  that  the  covenants  and  restrictions  contained 
in  said  agreement  created  a  cloud  upon  the  title  of  said  real  property, 
preventing  and  prohibiting  the  erection  thereon  of  flat  and  apartment 
houses,  the  class  of  improvement  intended  to  be  erected  thereon  by 
the  defendant,  and  that  plaintiff  could  not  convey  said  real  property 
free  and  clear  of  all  incumbrances  as  provided  in  the  contract  of  sale. 
The  agreement  alluded  to,  dated  November  21,  1890,  was  under  seal, 
was  signed  by  the  plaintiff  by  his  attorney,  and  was  recorded.  The 
material  parts  thereof  are  as  follows: 

"This  indenture  made  this  twenty-first  day  of  November,  one  thousand  eight 
hundred  and  ninety,  between  Edward  KUpatrick,  Alfred  B.  Beach,  Eliza  Ja- 
cobs, as  executrixes  of  Aaron  Jacobs,  deceased,  Jean  F.  Ghaveau,  Charles  Rau- 
hofer,  Samuel  W.  Bowne,  and  Benjamin  Altman,  all  of  the  city  of  New  York, 
witnesseth :  Whereas,  the  said  parties  of  are  the  owners  respectively  of  lands 
fronting  on  West  End  avenue,  and  running  back  one  hundred  feet  therefrom 
between  Ninety-Seventh  and  One  Hundredth  streets  in  the  city  of  New  York 
and  described  as  follows :  *  *  *  As  the  said  land  and  the  ownership  of 
the  respective  parties  is  shown  upon  the  diagram  thereof  set  forth  herein  and 
forming  part  hereof,  and  whereas  the  said  parties  have  agreed  in  order  to 
promote  and  secure  the  better  Improvements  of  the  said  lands  and  their 
permanent  value  to  make  the  restrictions  upon  buildings  herein  contained. 
Now,  therefore,  this  indenture  witnesseth  that  the  said  parties  and  each  of 
them  in  consideration  of  the  premises  and  of  the  covenants  herein  contained 
and  of  one  dollar  to  each  of  the  said  parties  duly  paid  by  each  of  the  said 
parties  do  hereby  covenant  and  agree  each  of  them  for  himself,  his  heirs,  ex- 
ecutors, and  assigns  with  each  of  the  other  of  said  parties,  his  heirs,  execu- 
tors, and  assigns,  severally  and  respectively  as  follows:  First,  that  the  first 
building  erected  on  said  land  within  twenty  years  after  the  date  hereof  shall 
be  private  dwellings  of  brick  or  stone  not  less  than  three  stories  in  height, 
planned  and  adapted  for  the  residence  of  private  families  or  buildings  for 
churches.  Secondly,  that  in  the  meaning  and  for  the  purposes  of  this  agree- 
ment the  buildings  commonly  known  as  tenements,  flat  or  apartment  houses 
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are  not  such  private  dwellings.  Fonrthly,  that  this  covenant  shall  run  witl» 
the  land,  and  be  binding  npon  the  heirs,  executors,  administrators  and  as- 
signs of  the  said  parties,  and  all  the  persons  deriving  title  from  them  re- 
spectively. This  contract  shall  not  be  binding  upon  said  parties  or  any  of  them 
antll  all  said  parties  have  executed  the  same." 

Attached  to  the  said  agreement  was  a  diagram,  which  showed  the 
names  of  each  of  the  parties  set  forth  in  the  agreement  as  owners, 
and  who  signed  the  same,  attached  to  specific  parcels  of  land ;  the  name 
of  Benjamin  Altman,  the  plaintiff  herein,  being  attached  to  the  parcel 
on  the  northeast  comer  of  Ninety-Ninth  street  and  West  End  avenue. 
Said  agreement  so  executed  and  recorded  has  been  in  existence  some 
16  years,  and  by  its  terms  has  5  years  yet  to  run.  Its  restrictive  provi- 
sions have  been  observed.  No  buildings  have  been  put  upon  the  prop- 
erty included  therein  except  private  dwelling  houses,  and  such  dwelling 
houses  have  been  put  on  all  of  the  property  except  the  premises  owned 
by  the  plaintiflF  and  a  portion  of  the  premises  owned  by  the  estate  of 
Jacobs  on  the  west  side  of  West  End  avenue  between  Ninety-Seventh 
and  Ninety-Eighth  streets  which  are  still  vacant  and  unimproved. 
No  releases  have  been  executed  of  the  said  covenant,  and  said  agree- 
ment appears  upon  the  record  to  be  a  valid  and  binding  agreement, 
restricting  said  premises  as  therein  provided.  If  such  be  the  fact,  if 
it  be  a  valid  and  binding  agreement,  undoubtedly  it  is  a  restrictive 
covenant,  and  hence  an  incumbrance,  and  the  defendant  was  warranted 
in  declining  to  complete  a  contract  which  provided  that  the  plaintiff 
should  convey  the  land  to  him  with  full  warranty  deed  free  from  all 
incumbrances.  In  fact,  the  precise  structure,  he  intended  to  erect,. 
when  he  engaged  to  purchase  the  property,  is  specifically  prohibited 
by  the  provisions  of  the  covenant. 

The  plaintiflf  contends  that  said  agreement  is  not  a  cloud  upon  his- 
title  because  it  is  void  and  ineffectual ;  and,  in  this  proceeding,  he  asks 
for  a  judgment  that  said  agreement  be  declared  null  and  void  and  of 
no  effect.  It  appears  that  at  the  time  of  the  execution  of  the  agree- 
ment Samuel  W.  Bowne,  one  of  the  signers  thereof,  was  not  the  owner 
of  record  of  the  piece  of  land  to  which  his  name  was  attached  on  the 
diagram  annexed  to  the  agreement.  That  although  he  had  bought 
and  paid  for  the  property,  he  had  conveyed  it  to  his  wife,  who,  at  the 
time  of  execution  of  the  agreement  in  question,  was  the  owner  of 
record,  and  that  she  had  not  signed  the  agreement,  nor  authorized  her 
husband  to  sign  it  for  her,  and  knew  nothing  about  it.  It  is  claimed 
that  these  facts  are  established  by  the  judgment  of  this  court  in  the 
case  of  Kurtz  v.  Potter,  44  App.  Div.  262,  60  N.  Y.  Supp.  764,  affirmed 
167  N.  Y.  586,  60  N.  E.  1114.  In  that  case,  the  plaintiff  brought  an 
action  to  enjoin  the  defendants  from  continuing  the  use  of  the  premises 
No.  804  West  End  avenue  for  any  purposes  other  than  that  of  private 
families  or  buildings  for  churches  according  lo  the  terms  and  condi- 
tions of  the  agreement  hereinbefore  set  forth.  The  property  in  pos- 
session of  the  defendant  in  that  case  was  a  portion  of  the  plot  stated 
in  the  diagram  to  be  the  property  of  Samuel  W.  Bowne,  who  executed 
the  agreement  sought  to  be  enforced,  and  the  decision  of  the  court  was 
that  me  property  belonged  to  Nettie  R.  Bowne,  his  wife,  and  that  she 
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^was  not  bound  by  the  agreement.  Therefore,  the  decision  in  that 
<ase  only  went  so  far  as  to  say  that  the  agreement  not  having  been 
made  by  the  owner  of  the  particular  piece  of  property  there  in  ques- 
tion, that  the  person  taking  title  to  that  property  was  not  bound  to 
assume  that  the  agreement  was  intended  to  or  did  bind  the  property 
-of  those  who  were  not  parties  to  it.     Said  the  court : 

"The  recording  of  the  agreement  gave  no  notice  to  the  purchaser  of  the 
property  that  the  Interest  or  title  of  one  not  a  party  to  the  agreement  was 
bound  by  Its  provlsiona" 

It  should  be  noted,  perhaps,  that  there  was  another  ground  upon 
which  the  decision  of  the  court  was  put,  and  that  was  that  there  was 
no  evidence  to  show  that  the  covenants  contained  in  the  agreement 
had  been  violated ;  that  the  sole  effect  thereof  was  that  the  first  building 
erected  on  said  land  within  20  years  should  be  a  private  dwelling,  and 
that  that  covenant  had  not  been  violated;  that  the  use  of  the  build- 
ing after  its  erection  was  not  covered  by  the  agreement  The  plain- 
tiffs contention  is  that,  inasmuch  as  the  agreement  provided  that  it 
should  not  be  binding  upon  said  parties,  or  any  of  .them,  until  all  said 
parties  had  executed  the  same,  and  inasmuch  as  it  has  been  judicially 
determined  that  Samuel  W.  Bowne,  although  mentioned  as  one  of  the 
parties  who  did  execute  it,  was  not  the  owner  of  the  property ;  that  there- 
fore the  agreement,  although  of  record  for  16  years,  and  observed  by  all 
the  parties  thereto,  and  by  himself,  yet  never  took  effect.  It  may  be  as- 
sumed that  all  the  parties  to  the  agreement  supposed  at  the  time  of  the 
ccxecution  thereof  that  Samuel  W.  Bowne,  was  the  owner  of  the  property, 
and  it  is  of  course  evident  that  the  intention  of  the  agreement  was  to 
secure  mutual  protection,  and  the  preservation  of  this  neighborhood 
for  20  years  for  strictly  residential  purposes.  That  purpose  has  been  ac- 
complished up  to  the  present  time  and  so  far  as  eaCh  of  the  signers  of 
the  agreement  is  concerned  it  is  an  executed  contract. 

The  decision  in  Kurtz  v.  Potter,  supra,  was  not  based  upon  the  prop- 
osition that  the  contract,  as  between  the  parties  who  were  owners  and 
did  sign,  was  invalid ;  no  such  question  having  been  raised  apparently 
at  any  stage  of  the  litigation,  and  I  fail  to  see  how  any  such  decision, 
if  made,  would  have  been  binding  and  conclusive  upon  any  of  the 
signers  not  niade  parties  to  the  case.  So,  it  is  quite  clear  in  this  case 
that,  so  much  of  the  relief  asked  for  by  the  plaintiff  as  demands  that 
the  restrictive  agreement  be  declared  null  and  void,  and  of  no  effect  can- 
not be  granted,  as  all  the  parties  thereto  are- not  made  parties  to  this 
-controversy. 

This  agreement,  which  is  under  seal,  is  made  between  certain  enu- 
merated parties,  and,  in  its  recital,  states  that  they  are  the  owners  of 
certain  specified  property.  In  further  sections  of  the  agreement  the 
parties  thereto  are  referred  to  as  parties,  and  it  concludes  with  the 
clause : 

"This  contract  shall  not  be  binding  upon  said  parties  or  any  of  them  until 
all  said  parties  have  executed  the  same." 

All  the  said  parties  did  execute  the  same  and  all  said  parties  have  ob- 
served the  same,  and  I  think  when  we  come  to  interpret  an  executed 
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contract  under  seal,  that  it  is  a  very  serious  question  whether  any  party 
thereto  can  question  the  recital  of  facts  as  inducement  therefor.  I 
understand  the  purpose  of  a  recital  is  to  estop  the  parties  to  a  deed  from 
questioning  its  truth,  and  that  the  rule  of  law  applicable  is  that,  where 
the  instrument  under  seal  contains  a  recital  of  a  fact  upon  the  truth  of 
which  the  validity  of  a  contract  is  dependent,  in  the  absence  of  the 
reformation  of  the  contract  on  the  ground  of  mistake,  such  recital 
is  conclusive  upon  the  parties.  Further,  it  seems  to  me  that  the  doc- 
trine of  equitable  estoppel  may  be  invoked  as  between  the  parties  to  this 
agreement.  The  plaintiflF  who  signed  it  has  reaped  the  benefit  of  the 
signatures  of  the  other  parties  thereto  who  have  kept  their  agreement 
and  retained  this  neighborhood  for  residential  purposes  as  contemplat- 
ed end  provided  for.  Again,  the  contract  expressly  states  that  each 
of  the  parties  thereto  covenants  and  agrees  each  for  himself  with 
each  of  the  other  of  said  parties,  severally  and  respectively,  and  it  is 
not  at  all  clear  that  one  of  the  parties  who  signed  can  be  relieved  of  the 
obligations  thereunder  to  others  who  signed  and  who  have  performed, 
by  reason  of  the  fact  that  years  afterwards  it  was  discovered  that  there 
was  a  mistake  as  to  the  actual  ownership  of  one  of  the  parties  thereto. 

Whatever  the  decision  upon  the  facts  might  be,  in  an  action  brought 
upon  the  covenant  to  obtain  an  injunction,  or  in  a  direct  proceeding, 
where  all  the  signers  were  parties,  for  a  reformation,  or  for  the  pur- 
pose of  setting  it  aside — ^and  to  such  an  action  the  statute  of  limitations 
appears  to  be  a  bar — it  seems  to  me  that,  under  the  familiar  rule  that 
where  by  the  contract  of  sale  the  vendor  has  covenanted  to  give  a  full 
warranty  deed,  conveying  the  property  free  and  clear  from  all  incum- 
brances, the  vendee  will  not  be  forced  to  take,  and  may  recover  back, 
the  earnest  money  paid,  when  it  appears  that  the  title  is  not  reasonably 
free  from  any  doubt  which  would  interfere  with  its  market  value. 
Here  is  a  sealed  instrument  of  record  which,  if  valid,  creates  an  incum- 
brance upon  the  property,  which  recites  that  its  signers  are  all  owners 
of  the  property  covered  by  it,  which  is  as  between  the  parties  thereto, 
and  each  of  them,  a  several  agreement  respectively,  which  has  been  ob- 
served for  16  years,  and  which  the  plaintiff  himself  signed,  and  from 
the  restrictions  in  which  he  presumably  has  received  advantages.  There 
is  nothing  upon  the  record  which  suggests  the  defect  in  the  original 
agreement  here  claimed.  In  my  opinion,  it  cannot  be  said,  in  the  ab- 
sence of  the  other  parties  to  said  agreement,  that  this  title  is  so  free 
from  reasonable  doubt  that  specific  performance  of  this  contract  should 
be  required  by  the  court. 

Under  the  stipulation,  therefore,  judgment  should  be  rendered  for  the 
defendant,  relieving  him  from  any  obligation  to  complete  the  purchase 
under  the  contract  of  sale,  and  that  the  plaintiff  be  directed  to  repay  him 
the  moneys  paid  on  said  contract  with  costs.    All  concur. 
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MEANBY  T.  HURWTZ. 
(Supreme  Gonrt,  Appellate  DlTisloxit  Second  DQ;>artment    NoTember  16,  1000.) 

Nbqligencb— EiViDENOiD— Res  Ipsa  Loquitxtb. 

Where  plaintiff  was  standing  on  the  sidewallc,  receiving  planks  from  a 
scaffold  within  14  Inches  to  2%  feet  of  an  awning  frame  owned  by  de- 
fendant, the  falling  of  a  piece  of  timber  constituting  a  brace  for  the  awn- 
ing frame  did  not  raise  a  presumption  of  negligence  on  the  part  of  de- 
fendant 

[Ed.  Note.— For  cases  In  point,  see  vol.  87,  Cent  Dig.  Negligence,  S  218w] 

Hoolcer,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  John  Meaney  against  Wulf  Hurwitz.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER,  RICH,  and  MILLER,  JJ. 

John  T.  Smith  TF.  Angelo  Gaynor,  on  the  brief),  for  appellant. 

Emanuel  S.  Calm,  for  respondent. 

WOODWARD,  J.  The  plaintiff  was  an  iron  worker,  employed 
by  the  Brooklyn  Rapid  Transit  Company  in  making  repairs  upon  its 
elevated  structure  at  the  corner  of  Myrtle  and  Clinton  avenues,  in  the 
borough  of  Brooklyn.  With  others  he  was  engaged  in  taking  down 
a  scaffolding  which  had  been  erected  underneath  the  elevated  railroad. 
He  was  standing  upon  the  sidewalk  in  front  of  premises  owned  by, 
and  we  will  assume  in  the  control  of,  the  defendant.*  One  Downey 
was  upon  the  scaffold,  handing  down  planks  from  14  to  20  feet  in 
length  and  12  inches  wide  and  2  inches  thick,  and  the  plaintiff  and 
one  McDonald  were  taking  these  planks  as  they  came  down.  Two 
planks  had  been  lowered,  and  the  third  one  was  being  handed  down, 
when  a  piece  of  timber,  constituting  a  brace  upon  an  awning  frame 
maintained  by  the  defendant,  fell  and  struck  the  plaintiff  upon  the 
head,  causing  the  injuries  for  which  he  is  seeking  damages.  The 
alleged  negligence  of  the  defendant  consists,  according  to  the  evidence, 
in  not  discovering  that  this  stick  of  timber,  14  feet  long  and  2  by  4 
inches  in  size,  had  rotted  at  one  end,  thus  allowing  it  to  fall. 

The  case  was  tried,  and  the  respondent  is  attempting  to  sustain  the 
judgment,  upon  the  theory  that  the  mere  falling  of  this  timber  raises 
a  presumption  of  negligence  as  against  the  defendant,  and  we  are 
cited  to  a  number  of  cases  in  which  the  doctrine  of  "res  ipsa  loquitur" 
is  applied  to  the  facts  of  those  cases ;  but  it  seems  to  us  that  none  of 
them  are  controlling  here,  upon  the  evidence  as  it  has  been  given  by 
the  plaintiff.  If  the  plaintiff  had  been  walking  along  the  street,  and 
this  timber  had  fallen  on  him,  without  an^  act  on  his  part  other  than 
walking  the  street,  a  different  question  might  be  presented.  But  here 
the  plaintiff  and  his  fellow  servants  were  at  work  taking  down  a  scaf- 
folding within  from  14  inches  to  2J^  feet  of  this  awning  frame.  They 
were  handling  heavy  planks,  which  appear  to  have  been  handled  with- 
in a  few  inches  of  the  frame,  and  there  is  not  a  particle  of  evidence 
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to  show  that  they  had  not  struck  the  frame  or  wrenched  it  in  a  manner 
to  loosen  the  timber.  The  evidence  is  absolutely  silent  upon  this  point. 
It  is  all  confined  to  the  fact  that  they  were  taking  down  the  planks 
and  that  the  timber  fell,  and,  because  there  is  no  evidence  of  the  cause 
which  produced  the  fall,  it  is  urged  that  the  defendant  must  be  pre- 
sumed to  have  been  negligent  in  maintaining  this  timber  as  a  part  of 
the  awning  frame.  It  seems  clear  to  us  that  this  is  not  enough.  The 
plaintiff  was  bound  to  show  from  the  facts  and  circumstances  that 
the  timber  did  not  fall  through  any  act  of  himself  or  his  fellow  servants, 
before  the  foundation  for  uie  doctrine  of  "res  ipsa  loquitur"  is  laid. 
The  mere  happening  of  the  accident  is  never  sufficient  to  raise  a  pre- 
sumption of  negligence.  The  facts  and  circumstances  under  which 
the  accident  occurred  are  always  essential,  and  here  it  is  far  more 
reasonable  to  suppose  that  this  timber  was  caused  to  fall  by  reason  of 
some^  act  of  the  plaintiff  and  his  fellow  servants  than  it  is  to  assume 
that  it  fell  just  as  that  particular  moment  because  of  any  negligence 
on  the  part  of  the  defendant  in  failing  to  inspect  the  timber;  and  the 
burden  was  upon  the  plaintiff  to  show  the  facts  and  circumstances, 
so  that  it  could  be  fairly  said  that  the  accident  was  not  due  to  any 
cause  outside  of  the  defendant's  negligente.  This  the  evidence  does 
not  disclose.  From  anything  which  appears  in  this  case,  the  plain- 
tiff himself,  in  handling  the  planks  which  had  been  passed  down  to  him, 
may  have  wrenched  this  brace  timber  loose.  He  may  have  been  the 
proximate  cause  of  the  accident,  and  the  law  imposes  on  him  the  duty  of 
showing  absence  of  contributory  negligence  in  this,  as  in  every  case 
where  another  is  charged  with  damages. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.  All  concur,  except  HOOI^R,  J., 
who  dissents. 


PIGONB  V.  LAURIA  et  ah 

(Supreme  Conrt,  Appellate  Division,  First  Department    November  5,  1906.) 

Pleading— Motions— Making  Answeb  More  Definite  and  Certain. 

Where,  in  an  action  for  injuries,  the  answer  alleged  the  execution  of  a 
release  by  plaintiff,  a  motion  to  make  the  amended  answer  more  definite 
and  certain  by  stating  the  date  of  the  execution  and  delivery  of  the  re- 
lease should  have  been  granted ;  an  application  for  a  bill  of  particulars  not 
being  the  proper  remedy. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mattie  Pigone  against  Pasquale  Lauria  and  others.  From 
an  order  denying  a  motion  to  make  the  amended  answer  more  definite 
and  certain,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Arthur  Ofner,  for  appellant. 

H.  S.  Recknagel,  for  respondents. 

INGRAHAM,  J.  The  action  is  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  m  consequence  of  the  giving  away  of  a  grating 
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maintained  by  the  defendant  in  a  public  street.  As  a  defense,  it  is  al- 
leged in  the  answer  that  the  defendant,  for  a  valuable  consideration 
paid  to  the  plaintiff,  agreed  to  compromise  the  alleged  cause  of  acticxi 
set  forth  in  the  complaint ;  that  the  plaintiff,  on  the  payment  of  said  con- 
sideration, exacted  and  delivered  to  the  defendants,  or  some  of  them, 
a  general  release,  releasing  them  from  all  liability  in  respect  to  the  al- 
leged injury  described  in  the  complaint,  and  the  defendants  plead  the 
said  general  release  as  a  bar  to  any  recovery  as  against  the  defendants 
in  this  action.  The  plaintiff  then  moved  that  this  allegation  in  the  an- 
swer be  made  more  definite  and  certain  by  stating  the  date  upon  which 
the  alleged  compromise  was  made  and  the  date  upon  which  the  general 
release  was  executed  and  delivered. 

I  think  the  defendant  should  have  been  required  to  state  the  date  of 
the  execution  and  delivery  of  this  release.  There  is  no  allegation  as 
to  whether  this  release  was  delivered  prior  or  subsequent  to  the  com- 
mencement of  the  action,  and  the  plaintiff  is  entitled  to  have  that  fact 
stated  as  a  defense.  The  motion  was  denied  by  the  learned  judge  at 
Special  Term  on  the  ground  that  the  proper  remedy  was  to  apply  for 
a  bill  of  particulars,  but  wcf  think  that  it  is  more  consistent  with  the 
proper  practice,  where  the  allegation  is  the  execution  of  a  written  in- 
strument upon  which  a  cause  of  action  for  a  defense  is  based,  to  have 
the  definite  facts  in  relation  to  such  an  instrument  set  forth  in  the  plead- 
ing, rather  than  to  require  the  facts  in  relation  to  it  to  be  specified  in 
the  bill  of  particulars.  Where  the  allegation  in  relation  to  a  written 
instrument  is  indefinite  in  failing  to  state  its  date,  or  as  to  a  fact  in  rela- 
tion to  the  instrument  itself  upon  which  its  validity  or  effect  may  de- 
pend, to  enable  the  defendant  to  plead  such  a  defense  as  the  statute 
of  frauds  and  statute  of  limitations  or  to  demurrer,  the  proper  remedy 
is  to  move  to  make  the  pleading  definite  in  the  particulars  in  which 
it  is  indefinite.  The  proper  office  of  a  bill  of  particulars  is  to  specify 
the  particulars  of  the  party's  claim  or  defense,  either  for  the  purpose  of 
limiting  the  party's  proof  or  preventing  surprise  upon  the  trial.  The 
date  of  one  or  several  payments  set  out  to  defeat  in  whole  or  in  part 
the  plaintiff's  claim  should  be  furnished  by  a  bill  of  particulars,  but 
the  date  of  the  execution  and  delivery  of  an  instrument  upon  which  a 
claim  or  defense  is  based  is  a  part  of  the  instrument  itself,  and  thus  a 
part  of  the  claim  or  defense,  and  when  that  is  indefinite  the  pleading 
should  be  made  definite  in  that  particular. 

None  of  the  cases  cited  by  the  respondent  apply.  In  Dumar  v. 
Witherbee,  Sherman  &  Co.,  88  App.  Div.  181,  84  N.  Y.  Supp.  669, 
the  action  was  for  negligence,  and  it  was  asked  that  the  complaint  be 
amended  so  as  to  state  definitely  and  with  certainty  the  particular  wall, 
roof,  or  other  portion  of  the  defendant's  mine  from  which  the  rock  fell 
and  killed  the  plaintiff's  intestate.  Here  information  was  desired  as 
to  the  particular  part  of  its  mine  in  which  the  accident  happened.  It 
could  make  no  difference  as  to  the  liability  of  the  defendant,  but  it 
was  applied  for  to  prevent  surprise  upon  the  trial  or  to  limit  the  plain- 
.  tiff's  proof.  This  question,  however,  seems  to  have  been  presented  in 
the  Second  Department  in  Bennett  v.  Lawrence,  71  App.  Div.  413,  75 
N.  Y.  Supp.  902.  It  was  then  held  that,  the  date  of  a  payment  not  hav- 
100  N.Y.S.— 62 
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ing  been  specified  in  the  answer,  the  court  should  have  required  that 
date  to  be  specified  on  a  motion  to  make  the  answer  more  definite  and 
certain.  The  same  rule  was  followed  as  to  a  date  in  Warner  v.  James, 
94  App.  Div.  257,  87  N.  Y.  Supp.  976,  and,  so  far  as  I  can  see,  it  has 
been  the  uniform  rule  that,  where  the  date  of  an  instrument  or  a  fact 
upon  which  a  cause  of  action  or  defense  is  based  is  not  given,  the  plead- 
ing is  indefinite  in  that  respect,  and  therefore,  a  motion  will  lie  to 
make  it  definite. 

I  think  the  order  appealed  from  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  with  $10  costs,  the  costs 
here  awarded  to  abide  the  final  result  of  the  action.    All  concur. 


PE4OPLE  ez  reL  GABRIEL  y.  BUTLER  et  al. 
(Sapreme  Court,  Appellate  Division,  Second  Department    November  16»  1006.) 

MuNioiPAL  C0BPOBATION8— Tenement  House  Laws— Oonstbuotion. 

The  erection  of  tenement  houses  fronting  on  the  same  street,  by  the 
owner  of  two  adjoining  lots  fronting  on  two  different  streets  coming  to- 
gether at  an  acute  angle,  Is  not  within  section  56  of  the  tenement  bouse 
law  (Laws  1901,  p.  902,  c.  834),  requiring  the  leaving  of  yard  space  in  the 
center  of  the  lot  wherever  a  tenement  house  Is  erected  upon  a  lot  which 
runs  through  from  one  street  to  another. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people,  on  the  relation  of  Catherine  Gabriel, 
against  Edmund  J.  Butler  and  another,  to  compel  the  approval  of  plans 
for  two  tenement  houses.  From  an  order  denying  motion  for  per- 
emptory writ,  petitioner  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Robert  H.  Roy,  for  appellant. 

John  P.  O'Brien  (Samuel  J.  Parmenter,  on  the  brief),  for  respond- 
ents. 

GAYNOR,  J.  The  petitioner  has  two  adjoining  lots  of  land  front- 
ing on  Knickerbocker  avenue  and  also  on  Thames  street,  each  lot 
front  being  25  feet  These  streets  come  together  at  an  acute  angle. 
The  lot  lines  are  at  right  angle  to  each  street,  so  that  each  lot  is  an 
L  lot,  so-called,  but  with  an  obtuse  angle  in  the  L.  The  said  lot  lines 
perpendicular  to  Knickerbocker  avenue  are  60.06,  71.1  and  83.2  feet  in 
length,  respectively,  to  the  point  where  they  intersect  the  said  lines 
perpendicularly  to  Thames  street,  and  the  said  lot  lines  on  Thames 
street  to  the  said  point  of  intersection  are  21.8,  32.11^  and  44.3^  in 
length,  respectively.  The  petitioner  filed  a  plan  for  two  tenement  houses 
fronting  on  Knickerbocker  avenue,  each  to  cover  all  of  the  lot  to  a  depth 
of  60  feet.  The  plan  also  shows  the  percentage  of  yard  area  in  the 
rear  of  the  houses  required  by  Tenement  House  Law,  Laws  1901,  p. 
901,  c.  334,  §§  51,  53,  54.  This  leaves  two  short  lots  or  plots  fronting 
on  Thames  street,  for  parts  of  the  original  lots  on  that  street  are  taken 
for  such  yard  area. 
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The  refusal  to  approve  the  plans  is  based  on  the  following  provision 
of  section  56  of  the  said  law : 

"Wherever  a  tenement  honse  hereafter  erected  Is  upon  a  lot  which  TjmB 
through  from  one  street  to  another  street,  and  said  lot  is  not  lees  than  70 
nor  more  than  100  feet  in  depth,  there  shall  be  a  yard  space  through  the 
centre  of  the  lot  midway  between  the  two  streets,  which  space  shall  extend 
across  the  full  width  of  the  lot,  and  sliall  never  be  lees  than  12  feet  in  depth 
from  wall  to  wall" ;  and  where  such  lot  is  over  100  feet  in  depth  such  yard 
sliall  be  not  less  than  24  feet  in  depth. 

This  provision  has  no  application  to  the  petitioner's  case.  It  applies 
to  the  case  of  a  tenement  house  being  built  through  from  one  street  to 
another.  In  that  case,  says  Ae  law,  a  yard  space  through  the  centre  of 
the  lot  shall  be  left,  so  that  the  tenement  house  mentioned  by  the  stat- 
ute shall  be  really  divided  into  two  houses  with  a  yard  between  their 
rear  walls.  But  the  petitioner  is  not  building  through  from  street  to 
street. 

The  order  should  be  reversed  and  the  petition  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for  peremp- 
tory writ  of  mandamus  granted,  ^ith  costs.    All  concur. 


WRIGHT  V.  S}CKBRT. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

1.  Appsai/— Issues  in  Loweb  Ck>U]iT— Mattkbs  not  Pbxsentvd— Review. 

Where  the  theory  of  the  court  in  its  charge  is  consistent  with  the  evi- 
dence and  with  the  theory  on  which  the  case  was  tried,  the  defeated  party 
cannot  on  appeal  urge  another  theory,  though  tenable  if  brought  forward 
in  time,  as  a  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
H  1063-1066.] 

2.  Same. 

Where  an  action  for  copies  of  a  bust  made  by  a  sculptor  was  tried  on  the 
theory  that  there  was  no  contract  between  the  sculptor  and  defendant 
and  that  defendant  had  expressed  a  desire  to  have  copies  of  a  bust  made, 
without  entering  into  a  contract  for  the  same,  defendant  on  appeal  from 
a  judgment  against  him,  could  not  urge  that  the  contract  for  the  copies 
was  made  when  the  original  clay  model  was  under  consideration,  and 
that  the  contract  if  any,  referred  to  duplicates  of  the  original  bust  of 
life  size,  while  that  which  was  subsequently  made  and  accepted  was  of 
heroic  size. 

[Ed.  Note. — For  cases  in  point  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
(§  1053-1066.J 

Appeal  from  Trial  Term, 

Action  by  Grant  Wright  against  Clendenin  Eckert.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  a  motion  for  a  new  trial 
upon  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  RICH,  and  MILLER,  JJ. 

William  B.  Ellison  (Duncan  A.  Maclntyre,  on  the  brief),  for  appel- 
lant. 

Gilbert  Ray  Hawes,  for  respondent 
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WOODWARD,  J.  The  plaintifTs  assignor,  Frederick  B.  Triebel, 
is  a  sculptor,  and  the  evidence  in  this  case  warranted  the  jury  in  find- 
ing that  in  May,  1903,  Triebel  entered  into  a  contract  with  the  defend- 
ant for  a  bronze  portrait  bust  of  the  latter's  father ;  that  the  terms  of 
the  contract  were  that  the  work  was  to  be  executed  for  $600,  upon  con- 
dition that  the  defendant  would  procure  contracts  for  other  busts  among 
his  friends,  although  his  regular  price  for  such  work  was  $2,000 ;  that 
Triebel  modeled  a  bust  in  clay,  which  was  approved  by  the  defendant ; 
that  this  bust  became  damaged  by  frost,  and  Triebel  tiien  made  a  new 
model,  which  was  accepted  by  the  defendant ;  that  at  a  luncheon  given 
by  the  defendant  to  plaintiff's  assignor  an  order  was  given  for  two 
copies  of  the  bust,  upon  the  same  terms  as  the  original ;  that  the  de- 
fendant has  accepted  and  paid  for  one  of  these  busts  the  sum  of  $600, 
refusing  to  accept  and  pay  for  the  other  two  at  $2,000  each,  although  it 
was  conceded  that  he  had  not  procured  any  orders  for  similar  work 
among  his  friends.  At  the  close  of  the  evidence  there  was  no  motion  to 
dismiss  the  complaint,  and  the  case  was  sent  to  the  jury  upon  a 
charge  to  which  neither  party  offered  any  objections,  and  the  jury  found 
in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim.  The  defend- 
ant appeals  to  this  court. 

Upon  this  appeal  the  defendant  urges  as  his  principal  point  that 
the  contract  for  the  additional  busts  was  made  at  a  time  when  the 
original  clay  model  was  under  consideration ;  that  the  contract,  if  any, 
referred  to  duplicates  of  this  original  bust  of  life  size,  while  that  which 
was  subsequently  made  and  accepted  by  the  defendant  was  of  heroic 
size.  This  point  does  not  appear  to  have  been  made  upon  the  trial, 
nor  is  it  suggested  in  the  pleadings,  and  the  charge  of  the  court  clearly 
pointed  out  the  issue  as  it  was  presented  by  the  evidence,  and  no  one 
objected  to  this  view  of  the  case,  and  it  is  very  late  to  urge  the  point 
now,  conceding  that  it  might  have  had  merit  if  brought  forward  in 
time.  Our  attention  is  called  to  a  line  of  cases  holding  that,  where  the 
trial  court  has  made  a  charge  presenting  an  entirely  wrong  theory 
to  the  jury,  the  appellant  is  entitled  to  a  reversal  in  the  Appellate  Divi- 
sion, even  though  no  exception  was  taken,  but  these  cases  have  no 
relation  to  the  facts  as  presented  in  this  case.  The  theory  of  the  court 
in  its  charge  is  entirely  consistent  with  the  theory  of  the  evidence,  with 
the  theory  on  which  the  case  was  tried,  and  there  would  be  little  hope 
of  terminating  controversies  if  a  newly  developed  theory,  not  presented 
upon  the  trial  by  the  evidence  or  the  pleadings,  could  be  injected  upon 
appeal.  We  think  it. is  safe  to  say  that  no  appellate  court  has  ever 
sanctioned  such  a  doctrine. 

The  case  was  tried  upon  the  distinct  theory  that  there  was  no  con- 
tract between  Triebel  and  the  defendant,  upon  the  theory  that  the  de- 
fendant had  merely  expressed  a  desire  to  have  two  copies  of  the  bust 
for  his  two  sons,  without  entering  into  a  contract  for  the  same,  and 
this  was  the  issue  presented  to  the  jury.  They  have  accepted  the 
plaintiff's  version  of  the  conversation,  which  was  concededly  held  at 
a  luncheon  where  only  Triebel  and  the"  defendant  were  present,  and  tlie 
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effort  of  the  appellant  to  shift  the  issue  upon  appeal  cannot  prevail 
without  doing  violence  to  the  rules  of  sound  jurisprudence. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


FREEDMAN  et  al.  v.  NEW  YORK  GENT,  ft  H.  R.  R.  GO.  et  aL 

(Supreme  Gourt,  Spedal  Term,  New  York  County.    Norember,  190d.) 

1.  Eminent  Domain— Damaoeb— Persons  Entttlbd. 

Where  deeds  in  plaintilTs  chain  of  title  contained  a  reBervation  of  a  for- 
mer grantor's  right  of  action  and  demand  for  damages  for  the  operation 
of  an  elevated  railroad  in  front  of  the  premises,  plaintiffs  were  bound  by 
the  notice  given  by  such  deeds,  and  therefore  had  no  equitable  interest  in 
the  recovery  of  the  former  owner  for  such  injuries  to  the  property. 

2.  Judgment— Estoppel— Persons  Goncluded— Trustee. 

Where  plaintiffs'  prior  grantor  reserved  the  right  to  recover  damages 
against  an  elevated  railroad  for  maintaining  and  operating  their  structure 
in  front  of  plaintiff's  premises,  and  later  prosecuted  an  action  to  judgment 
which  was  in  full  force  and  effect,  plaintiffs,  who  were  only  entitled  to 
sue  to  recover  such  damages  as  trustees  for  such  prior  grantor,  were  estop- 
ped by  her  judgment  from  maintaining  such  action. 

Action  by  Samuel  Freedman  and  another  against  the  New  York 
Central  &  Hudson  River  Railroad  Company  and  another.  On  demur- 
rer to  defendants*  separate  defense.    Overruled. 

Amstein  Levy  (George  W.  Files,  of  counsel),  for  the  demurrer. 

Ira  A.  Place  (Alexander  S.  Lyman,  of  counsel),  opposed. 

GIEGERICH,  J.  The  action  is  the  ordinary  one  against  an  ele- 
vated railroad  for  an  injunction  and  damages  against  the  defendants 
for  maintaining  and  operating  their  structure  in  front  of  the  plaintiflFs' 
premises.  One  Mary  E.  Maurer,  a  predecessor  in  title  of  the  plaintiflFs, 
and  the  Qne  from  whom,  through  a  chain  of  mesne  conveyances,  they 
obtained  their  title,  began  an  action  similar  to  the  present  one  on  the 
16th  day  of  March,  1900,  and  on  the  30th  day  of  September,  1906, 
obtained  a  judgment  awarding  her  the  sum  of  $2,600  as  fee  damages, 
which  judgment  is  still  in  full  force  and  eflFect.  It  further  appears  that 
in  October,  1904,  she  conveyed  the  premises  to  certain  intermediate 
grantees,  reserving,  however,  her  right  of  action  and  demand  above 
mentioned,  and  those  grantees,  in  turn,  conveyed  the  premises  subject 
to  the  same  right  of  action  and  demand,  which  reservation  was  con- 
tinued in  the  several  subsequent  mesne  conveyances,  except  the  one 
to  the  plaintiflFs,  who,  it  is  alleged,  took  title  with  full  notice  of  all 
reservations  and  equities  created  and  existing  between  the  said  Mary 
E.  Maurer  and  the  successive  owners  of  the  premises,  and  that  the 
plaintiflFs  herein  are  mere  naked  trustees  of  the  easements  of  light,  air, 
and  access,  so  far  as  the  same  ar^  taken  by  the  operation  of  the  railroad 
structure  in  front  of  the  said  premises,  and  that  the  judgment  obtain- 
ed in  said  action  by  said  Mary  E.  Maurer  is  res  adjudicata  upon  all 
the  issues  presented  by  the  complaint. 

In  support  of  the  demurrer  it  is  contended  that  the  reservations  above 
mentioned  were  not  covenants  running  with  the  land,  but  were  simply 
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personal  contracts.  However  this  may  be,  the  plaintiffs  are  bound  by 
the  notice  conveyed  in  the  various  deeds  in  their  chain  of  title,  and 
would  have  no  equitable  interest  in  any  recovery  of  damages  for  in- 
jury to  the  easements  mentioned ;  that  interest  being  vested  exclusive- 
ly in  the  former  owner,  Mary  E.  Maurer,  who  expressly  reserved  such 
rights  to  herself.  Western  Union  Tel.  Co.  v.  Shepard,  169  N.  Y.  170, 
62  N.  E.  154,  58  L.  R.  A.  115.  It  is  true  that  the  right  to  sue  for  such 
damages  is  vested  in  the  person  who  is  at  the  time  the  owner  of  the 
premises,  and  such  person  is  a  trustee  for  his  predecessor  in  title,  in 
whose  favor  the  reservation  was  made,  as  to  all  moneys  received  or 
judgments  recovered  for  the  invasion  or  destruction  of  the  easements. 
McKenna  v.  B'klyn  Union  El.  R.  R.,  184  N.  Y.  391,  77  N.  E.  615,  and 
cases  cited.  But  where,  as  appears  to  be  the  case  here,  the  predecessor 
in  title,  who  alone  has  any  equitable  interest  in  the  money  or  judg- 
ment that  may  be  recovered,  has  prosecuted  the  action  to  judgment, 
and  that  judgment  is  in  full  force  and  effect,  there  is  no  equity  exist- 
ing to  support  the  trust  which  would  otherwise  be  vested  in  the  plain- 
tiffs, and  their  action  must  fail.  If  Mary  E.  Maurer  had  continued  to 
be  the  owner  of  the  property,  it  is  manifest  that  she  would  be  bound 
by  the  judgment  she  has  obtained,  and  would  be  estopped  from  main- 
taining a  subsequent  action  for  the  same  relief,  and  it  is  difficult  to  see 
how  the  plaintiffs,  who  would  otherwise  have  power  to  sue  as  trus- 
tees in  her  behalf,  are  not,  under  the  circumstances  here  shown, 
equally  estopped  from  maintaining  a  subsequent  action. 
The  demurrer  is  overruled,  with  costs  to  the  defendants. 


HUGHES  v.  NEW  YORK  EVENING  POST  00. 
(Supreme  Coart,  Appellate  Division,  Second  Department    November  16,  190a> 

LiBEIi— WOBDS  AonONABLE. 

A  statement,  in  a  newspaper  article  arraigning  a  magistrate  for  mis- 
conduct,  that  a  certain  lawyer's  story  was  that  he  was  thrown  Into  jail 
by  the  magistrate,  without  a  chance  to  tell  his  side  of  the  case,  on  the 
complaint  of  a  woman  for  whom  he  had  collected  a  debt  and  from  the 
amount  of  money  collected  had  deducted  the  legal  percentage  for  collec- 
tion, was  not  libelous,  either  as  holding  the  lawyer  up  to  public  reproach 
and  ridicule,  as  tending  to  injure  him  in  his  profession,  or  as  charging  him 
with  having  been  convicted  of  a  criminal  offense. 

Rich,  J.,  dissenting. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Alfred  Hughes  against  the  New  York  Evening  Post  Com- 
pany. From  a  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Reversed,  and  demurrer  sustained. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Lawrence  Godkin,  for  appellant 

Alfred  Steckler  (Levin  L.  Brown,  on  the  brief),  for  respondent 

MILLER,  J.  The  defendant  appeals  from  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  complaint  in  an  action  for  libel. 
The  alleged  libelous  article  is  as  follows: 
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Campaign  Against  Pool 

''Meeting  of  Persons  with  Grievances  Next  Week. 

^'A  Request  from  the  Bar  Association  for  Evidence — Instances  of  the  Stories 
\yhich  are  Being  Told  to  C.  A.  Sheehan  and  His  Lawyers. 

"In  reply  tp  the  request  of  the  Bar  ABSociation  for  information  about  the 
official  conduct  of  Magistrate  Pool,  Charles  A.  Sheehan  of  the  West  Shore 
Railroad  conferred  to-day  with  E.  Chrystie,  assistant  secretary  of  the  Bar 
Association's  committee  on  grievances,  and  promised  Mr.  Chrystie  all  he. knows 
as  soon  as  he  gets  his  evidence  in  and  has  drawn  up  the  speciiications  in  def- 
inite form. 

"Mr.  Sheehan  is  conducting  a  regular  campaign  in  collecting  evidence  of 
persons  who  have  tales  of  the  judicial  eccentricities  of  Magistrate  Pool, 
sending  to  each  of  such  persons  a  typewritten  'blank  for  particulars  of 
^ievance.'  Beside  those  who  have  been  already  published  as  responding  to 
these  blanks,  Mr.  Sheehan  heard  to-day  from  two  others,  Alfred  Hughes,  a 
lawyer,  at  No.  140  Nassau  street,  and  S.  G.  Moore  of  No.  288  Greenwich  street 
Mr.  Hughes*  story  is  that  he  was  thrown  into  jail  hy  Magistrate  Pool  without 
4h  chance  to  tell  his  side  of  the  case,  on  the  complaint  of  a  woman  for  whom  he 
had  collected  a  de1)t,  and  from  which  amount  of  money  collected  he  had  de- 
ducted the  legal  percentage  for  collection. 

"Mr.  Sheehan  tol(f  this  morning  of  the  still  stranger  adventures  of  Mr. 
Moore,  who  had  a  mortgage  on  some  furniture  owned  by  a  woman  who  lived 
in  an  apartment  She  was  dispossessed,  and  Mr.  Moore,  in  order  to  protect 
the  furniture,  which  was  placed  on  the  street,  stored  it  in  his  own  home,  ofTer- 
ing  to  let  the  woman  have  it  as  soon  as  she  would  pay  for  the  removal  and 
offering  also  to  let  her  live  in  his  house  till  she  could  find  a  place  for  herself. 
The  woman,  he  says,  arrested  him  for  seizhig  her  goods  illegally,  and  Magis- 
trate Pool  at  once  had  him  locked  up.  He  was  released  on  bail,  and  at  the 
hearing  a  few  days  later,  he  was  returned  to  jail  and  his  bail  raised  to  $5,000. 
He  at  once  got  a  man  to  oifer  this  amount  who  possessed  real  estate  valued  at 
$75,000.  Magistrate  Pool,  he  says,  refused  to  accept  the  real  estate  as  surety 
and  demanded  that  he  should  have  the  $5,000  in  cash. 

"Mr.  Sheehan  hopes  to  hand  In  his  evidence  in  definite  shape  to  the  Bar 
Association  this  week.  Early  next  week  he  will  call  a  meeting  of  all  the  per- 
sons who  have  grievances,  and  the  magistrate  will  also  be  invited  to  attend. 
Mr.  Sheehan  asserted  to-day  that  he  will  not  cease  his  efforts  to  have  Magis- 
trate Pool  removed.  His  conference  with  Mr.  Chrystie  was  in  response  to 
the  following  letter  from  Egerton  L.  Winthrop,  Jr.,  attorney  for  the  grievance 
committee  of  the  association : 

•*  'Dear  Sir :  Will  you  be  kind  enough  to  call,  or  have  your  attorney  call, 
upon  Mr.  E.  Chrystie,  assistant  secretary  of  the  committee  on  grievances  of 
the  Bar  Association,  and  give  him  any  information  which  you  have  in  regard 
to  the  official  conduct  of  Magistrate  Joseph  Pool?' " 

The  plaintiff  complains  of  the  portion  in  italics,  and  seeks  to  sus- 
tain the  judgment  appealed  from  on  the  ground  that  the  article  is 
libelous  per  se,  as  tending  to  hold  the  plaintiff  up  to  public  reproach 
and  ridicule,  as  tending  to  injure  him  in  his  profession  as  a  lawyer, 
and  as  charging  him  with  having  been  convicted  of  a  criminal  offense. 

There  is  nothing  ambiguous  about  the  article.  Considering  the 
language  used  in  its  ordinary  meaning  according  to  the  scope  and 
object  of  the  whole  article,  persons  of  ordinary  understanding  would 
not  differ  respecting  its  fair  import  and  meaning.  See  Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E.  725;  Hayes  v.  Ball,  72  N.  Y.  418; 
More  V.  Bennett,  48  N.  Y.  472.  The  article  is  an  arraignment  of 
Magistrate  Pool.  It  does  not  purport  to  impute  anything  wrong  to 
the  plaintiff.  His  alleged  imprisonment  is  simply  used  as  an  illustra- 
tion of  the  improper  conduct  of  said  magistrate.    Any  one  of  ordinary 
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intelligence,  reading  the  article,  would  understand  that  the  imprison- 
ment of  the  plaintiff  was  illegal  and  that  he  had  committed  no  crime. 
It  is  stated  that  this  was  done  on  the  complaint  of  a  woman  for  whom 
the  plaintiff  had  collected  a  debt ;  but  the  only  fair  inference  from  the 
article  is  that  the  plaintiflF  had  only  retained  his  legal  fees  for  collec- 
tion and  that  the  complainant  had  in  fact  no  just  complaint  against 
him.  It  probably  would  be  libelous  to  charge  of  a  lawyer  that  he  was 
put  in  jail  upon  the  complaint  of  a  client  for  whom  he  had  collected 
a  debt ;  but  that  is  not  the  charge  in  question.  The  entire  article  must 
be  read  to  determine  whether  the  particular  part  complained  of  is 
libelous,  and  when  so  read  the  only  fair  import  of  it  is  that,  notwith- 
standing the  plaintiff  had  done  no  wrong,  he  was  thrown  into  jail  by 
the  magistrate  without  being  afforded  an  opportunity  of  stating  his 
case,  and  that  the  conduct  of  the  magistrate  in  connection  with  the 
case  was  so  grievous  as  to  afford  a  basis  for  his  removd  from  office. 

It  is  difficult  to  discover  anything  reflecting  ujpon  the  character, 
professional  ability,  or  conduct  of  the  plaintiff.  The  general  defini- 
tion of  libelous  words  as  those  which  tend  to  subject  a  person  to  pub- 
lic hatred,  disgrace,  ridicule,  or  contempt  is  familiar;  but  it  is  very 
difficult  to  bring  the  case  at  bar  within  that  expression  as  it  is  used 
in  the  cases.  See  People  v.  Croswell,  3  Johns.  Cas.  354;  Steele  v. 
Southwick,  9  Johns.  214;  Root  v.  King,  7  Cow.  613-620;  Cooper  v. 
Stone,  24  Wend.  434-440;  Cooper  v.  Greeley,  1  Denio,  358;  Stone 
V.  Cooper,  2  Denio,  293-300 ;  Shelby  v.  Sun  Printing  Association,  38 
Hun,  474;  Winchell  v.  Argus  Co.,  69  Hun,  354,  23  N.  Y.  Supp.  650; 
Morey  v.  M.  J.  Association,  123  N.  Y.  207,  25  N.  E.  161,  9  L.  R.  A. 
621,  20  Am.  St.  Rep.  730 ;  More  v.  Bennett,  supra ;  Morrison  v.  Smith, 
supra ;  Lamberti  v.  Sun  Printing  &  Publishing  Association,  111  App. 
Div.  437,  97  N.  Y.  Supp.  694.  The  deduction  to  be  made  from  the 
cases  is  that  words,  to  be  libelous,  must  impute  some  evil  conduct, 
character,  or  principle  to  a  man,  tend  to  lower  him  in  the  esteem  of 
the  community,  induce  an  ill  opinion,  or  subject  him  to  contumely  or 
reproach.  It  is  no  reproach  to  say  of  a  man  that  without  any  wrong- 
doing on  his  part  he  has  been  illegally  put  in  jail,  however  much  he 
might  regret  such  publicity,  and  it  cannot  be  that  such  a  statement 
can  disgrace  him  in  the  eyes  of  the  community.  The  same  reasoning 
applies  to  the  claim  that  the  article  touches  the  plaintiff  in  his  profes- 
sion to  his  hurt.  It  is  plain  that  an  article,  to  be  libelous  as  tending 
to  injure  one  in  his  business  or  profession,  must  have  a  direct  tendency 
to  hurt,  as  would  be  the  case  of  a  charge  of  incapacity,  dishonesty, 
insolvency,  and  the  like.  See  Sanderson  v.  Caldwell,  45  N.  Y.  398. 
6  Am.  Rep.  105 ;  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  8 
L.  R.  A.  214,  18  Am.  St.  Rep.  810;  Bommann  v.  Star  Co.,  174  N.  Y. 
212,  66  N.  E.  723.  The  article  in  question  in  no  way  reflects  upon 
the  professional  conduct,  capacity,  or  character  of  the  plaintiff,  and  we 
think  it  is  not  libelous,  either  as  tending:  to  injure  him  in  his  profes- 
sion, or  as  subjecting  him  to  hatred,  ridicule,  disgrace,  or  contempt. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  should  be  sustained,  with  costs,  with  the  usual  leave  to  the 
plaintiff  to  plead  over  on  payment  of  costs.  All  concur,  except  RICH, 
J.,  who  dissents. 
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RILET  V.  McNULTY  et  aL 
(Supreme  Court,  Appellate  Diyislon,  Second  Department    November  18,  1906.) 

MaSTEB  AKD  SEBVA19T— INJUBT  TO  SEBVANT— DeFEOTIVS  SOAFTOLD— NEGLIGBnOB 

—Complaint— SiTFFiciENOT. 

A  complaint  In  an  action  for  Injuries  received  by  an  employ^  in  con- 
■equence  of  the  fall  of  a  scaffold  erected  for  him  to  work  on,  which  alleges 
that  the  scaffold  was  made  of  unsafe  material  and  was  unsafely  con- 
structed, is  sufficient,  without  pleading  Labor  Law,  Laws  1897,  p.  407,  c 
416,  §  18,  forbidding  the  furnishing  of  an  unsafe  scaffold ;  the  llabillly  of 
the  employer  not  being  created  or  enlarged  by  the  statute,  but  it  only  mak- 
ing the  negligence  of  fellow  servants  in  the  making  of  a  scaffold  the  negli- 
gence of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, §§  816-^24.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  William  H.  Riley  against  Patrick  H.  McNulty  and  an- 
other. From  a  judgment  of  the  Municipal  Court  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Theodore  H.  Lord,  for  appellants. 
Frank  A.  Acer,  for  respondent. 

GAYNOR,  J.  The  plaintiff  was  hurt  by  the  fall  of  a  scaffold  erect- 
ed by  the  defendant,  his  employer,  for  the  plaintiff  to  work  on.  Coun- 
sel for  defendant  argues  that  the  complaint  was  insufficient  to  enable 
the  plaintiff  to  recover  for  the  furnishing  of  an  unsafe  scaffold,  which 
section  18  of  the  labor  law  (Laws  1897,  p.  467,  c.  416)  forbids,  because 
it  did  not  plead  the  said  statute  and  allege  a  violation  of  it.  It  was  not 
necessary  to  do  so.  The  complaint  alleged  that  the  scaffold  was  of  un- 
safe material  and  also  unsafely  constructed,  and  that  sufficed.  That  the 
liability  of  the  employer  is  created  or  enlarged  by  statute  does  not  make 
the  action  a  statutory  one.  The  effect  of  the  statute  is  to  make  the 
negligence  of  fellow  servants  in  the  making  of  a  scaffold  that  of  the 
master,  and  thus  enable  the  negligence  of  the  master  to  be  proved 
by  evidence  which  formerly  did  not  prove  it.  It  is  enough  now  as 
formerly  for  the  complaint  to  allege  the  negligence  of  the  master.  The 
difference  is  that  evidence  which  formerly  did  not  prove  his  negligence 
now  does.  Harris  v.  Baltimore  Machine  &  Elevator  Co.,  113  App 
Div.  389,  98  N.  Y.  Supp.  440. 

The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  oosts.    All  concur. 
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SCHEIE  V.  NEW  YORK  CITY  RY.  CO. 

(Sapreme  Court,  Appellate  Diylsion,  Second  Department    NoTember  10,  1906.) 

NsGLioENCE— Imputed  Nbgliobnos. 

The  negligence  of  the  driver  of  a  team,  with  which  a  street  car  collided 
through  negligence  of  the  motorman,  will  not  be  imputed  to  an  occupant 
of  the  team  injured  by  the  collision,  though  he  and  the  driver  were  engaged 
in  a  common  employment;  he  not  having  done  or  attempted  to  do  anj- 
tliing  to  influence  the  driver. 

[Ed.  Note.-— For  cases  in  point,  see  vol.  87,  Cent  Dig.  Negligence,  H 
147-150.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Albert  Scheib,  an  infant,  by  Joseph  Scheib,  his  guardian 
ad  litem,  against  the  New  York  City  Railway  Ownpany.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Charles  F.  Brown  (Bayard  H.  Ames,  on  the  brief),  for  appellant 
Thomas  J.  O'Neill  (Joseph  A.  Shay,  on  the  brief),  for  respondent. 

WOODWARD,  J.  The  plaintiff  in  this  action  was  injured  in  a  col- 
lision between  an  electric  car  of  the  defendant  and  a  wagon  in  which 
the  plaintiff  was  riding,  but  which  was  driven  by  another  person.  The 
principal  question  presented  by  this  appeal  is  whether  the  learned  trial 
court  erred  in  charging  the  jury,  as  requested  in  behalf  of  the  plain- 
tiff: 

"That  if  the  plaintiff  conducted  himself  with  due  care,  and  the  accident  was 
caused  by  the  negligence  of  the  defendant's  motorman,  the  defendant  would  be 
liable,  even  though  the  driver  of  the  wagon  was  also  concurrently  neglig^tr 

It  is  contended  in  behalf  of  the  appellant  that,  inasmuch  as  the  tes- 
timony showed  that  the  plaintiff  and  the  driver  of  the  wagon  were 
engaged  in  a  common  employment,  tiiis  instruction  was  erroneous 
as  in  conflict  with  the  law  as  laid  down  in  the  case  of  Donnelly  v. 
Brooklyn  City  R.  R.  Co.,  109  N.  Y.  16,  15  N.  E.  733.  We  are  of  the 
opinion,  however,  that  there  is  a  distinction  between  the  Donnelly  Case 
and  the  case  at  bar.  In  the  Donnelly  Case  it  distinctly  appeared  from  tht 
evidence  that  both  the  plaintiff  and  the  driver  were  engaged  in  the 
management  and  directing  the  control  of  the  wagon.  Here  there  is  no 
proof  whatever  that  the  plaintiff  did  anything  or  attempted  to  do  an}^- 
thing  to  influence  the  conduct  of  the  driver.  This  distinction  has 
heretofore  been  pointed  out  by  this  court  in  Bailey  v.  Jourdan,  18  App. 
Div.  387,  46  N.  Y.  Supp.  399 ;  and  in  McCormack  v.  Nassau  Electric 
R.  R.  Co.,  18  App.  Div.  333,  48  N.  Y.  Supp.  1108,  this  court  also  laid 
down  the  rule  which  it  supposed  to  be  applicable  to  accidents  of  the 
same  character  as  that  involved  in  the  present  case — 3,  rule  which  still 
seems  to  us  readily  reconcilable  with  the  opinion  of  Gray,  J.,  in  the 
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Donnelly  Case,  when  the  facts  which  were  under  consideration  in  that 
case  are  clearly  understood. 

There  is  no  other  question  which  calls  for  discussion,  and  the  judg- 
ment and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


VAN  NAME  V.  BARBER. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

1.  EviDBNOE— Books  of  Accouivt— Aj>in8siBiLrrT. 

A  merchant  employed  a  clerk  to  procure  orders  for  goods  and  deliver 
them.  The  orders  he  received  he  entered  in  an  order  book  carried  for  that 
purpose,  and  he  put  up  the  orders  from  the  entries  in  the  book.  The  mer- 
chant himself  kept  regular  books  of  account,  in  which  he  entered  orders 
taken  by  the  clerk,  copying  the  same  from  the  order  book.  The  clerk 
could  not  testify  as  to  the  different  items  purchased  and  delivered,  their 
amount,  or  the  condition  of  a  customer's  account  Held,  that  the  clerk  was 
not  such  a  clerk  as  to  render  the  books  of  account  inadmissible,  for  he 
did  not  have  such  knowledge  as  enabled  him  to  testify  on  the  subject  of 
the  goods  sold. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  20,  Cent  Dig.  Evidence,  |§ 
1454-145a] 

2.  Same. 

In  an  action  for  merchandise  sold,  the  evidence  showed  that  the  mer- 
chant, since  deceased,  kept  his  own  books  of  account  that  he  employed 
a  clerk  to  obtain  orders  and  fill  them,  that  the  clerk  obtained  orders  from 
defendant  and  that  the  merchant  entered  orders  taken  by  the  clerk,  copy- 
ing them  from  the  order  book  used  by  the  clerk.  A  third  person,  who  had 
been  a  customer  of  the  merchant,  testified  that  the  books  of  account  kept 
by  the  merchant  were  correct  on  being  compared  with  the  customer's  pass 
book.  Another  customer  testified  that  he  had*  examined  his  account  In 
the  merchant's  books  and  found  them  correct  Held,  that  the  books  of 
account  were  properly  received  In  evidence. 

[Ed.  Note. — For  cases  in  point  see  vol.  20,  Cent  Dig.  Evidence,  M  1628- 
1634.] 

3-  Same— Entries  in  Books  of  AccouNT—CBEDrr  Entry— Pbesumptions. 

An  entry  of  payment  by  a  merchant  in  his  books  of  account  made  at  a 

time  when  its  operation  is  against  his  Interest  and  when  he  had  no  motive 

to  give  a  false  credit  Is  admissible,  and  prima  facie  establishes  payment 

[Ed.  Note. — ^For  cases  in  point  see  vol.  20,  Cent  Dig.  Evidence,  §§ 

1432,  1433,  1481.] 

4.  Same. 

A  merchant  kept  books  of  account  which  showed  merchandise  sold  and 
entries  of  payment  made  on  account.  The  books  of  account  showed  a  sale 
on  August  27,  1808,  and  a  credit  of  part  payment  June  26,  1899.  The  en- 
try of  payment  was  in  the  handwriting  of  the  merchant,  who  kept  his  own 
books  of  accoiwt  Held,  that  the  entry  of  payment  was  admissible  against 
the  customer  in  an  action  for  goods  sold,  without  proof  of  actual  payment 

[Ed.  Note. — For  cases  in  point  see  vol.  20,  Cent  Dig.  Evidence,  §  1451.] 

5.  Limitation  of  AonoNS— Running  Accounts— Partial  Payments— Effect. 

Where  a  payment  is  made  on  a  running  account  for  goods  sold  and  de- 
livered by  a  merchant  within  six  years  prior  to  the  commencement  of  the 
action  therefor,  the  presumption  is,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  payment  was  made  to  apply  on  the  balance  unpaid,  which 
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was  a  sufBcient  recognition  of  the  validity  and  existence  of  tbe  debt  and  a 
promise  to  pay  the  remainder. 

[Ed.  Note.— For  cases  In  point,  see  voL  83,  Cent  Dig.  Limitation  oT 
Actions,  (  712.] 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  First  Dis- 
trict. 

Action  by  George  Van  Name,  as  administrator  of  Joseph  H.  Van 
Name,  deceased,  against  Frederick  T.  Barber.  From  a  judgment  of 
the  Municipal  Court  in  favor  of  plaintiff,  defendant  appeals.     AflRrmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  RICH,  and  MILLER,  JJ. 

William  T.  Croak,  for  appellant 

Frank  H.  Innes,  for  respondent 

RICH,  J.  Action  was  brought  to  recover  an  unpaid  balance  of  the 
purchase  price  for  groceries  and  provisions  alleged  to  have  been  sold 
and  delivered  by  plaintiff's  intestate  to  defendant,  between  the  19th 
day  of  October,  1896,  and  August  27,  1898.  All  of  the  items  charged 
in  the  account  accrued  prior  to  August  28,  1898,  and  each  of  such 
charge  was  outlawed  upon  its  face,  but  for  the  fact  that  a  cash  pay- 
ment of  $10  was  entered  upon  the  credit  side  of  such  account  under 
date  of  June  26,  1899. 

Upon  the  trial  the  plaintiff  proved  that  one  Coates,  in  the  employ 
of  his  intestate  during  the  years  1896,  1897,  and  1898,  went  to  the  de- 
fendant's residence  on  different  occasions  during  those  years,  and 
there  received  orders  for  groceries  and  provisions,  which  he  entered 
in  an  order  book  carried  for  that  purpose.  The  orders  so  received  by 
him  he  put  up  from  the  entries  in  the  hook,  and  delivered  to  the  de- 
fendant at  his  residence  on  the  days  following  the  days  on  which  each 
order  was  given.  The  duties  of  Coates  were  to  get  orders  and  deliver 
them.  He  is  not  shown  to  have  had  any  other  duties  connected  with 
the  business.  He  testified  that  he  was  the  decedent's  clerk,  and  "had 
a  sort  of  general  knowledge  of  what  was  going  on  in  the  business."" 
The  plaintiff's  intestate  had  no  bookkeeper,  but  kept  regular  books  of 
account,  in  which  he  entered  all  orders  taken  by  Coates,  copying  the 
same  from  the  order  book  used  by  the  latter.  It  was  proven  by  one 
Wright  that  he  had  dealt  with  the  decedent  on  credit  for  many  years,, 
and  from  time  to  time  had  settled  and  paid  his  account;  tiiat  tiie 
decedent  kept  such  account  in  his  store  books,  and  furnished  the  wit- 
ness with  a  pass  book  in  which  all  articles  ordered  and  delivered  were 
entered  at  the  time  of  their  purchase.  The  decedent  rendered  bills 
from  time  to  time,  the  items  of  which  the  witness  compared  with  the 
items  in  his  pass  book  and  found  them  correct.  Payments  were  en- 
tered in  this  pass  book,  when  made,  in  red  ink,  by  the  decedent,  and 
were  found  by  the  witness  to  be  correct.  The  witness  never  saw  the 
decedent's  store  books,  or  his  account  as  therein  entered.  The  pass 
book,  and  so  much  of  the  decedent's  store  book  of  accounts  as  con- 
tained the  account  of  the  witness  during  the  time  covered  by  the 
entries  in  the  pass  book,  were  received  in  evidence  over  the  de- 
fendant's   objection.     The    plaintiff    testified    that    there    came   into^ 
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}iis  possession,  as  administrator,  the  regular  books  of  account  kept 
hy  his  father  in  his  business,  on  which  there  appeared  an  account 
against  the  defendant  contracted  during  the  three  years  testified  to  by 
the  witness  Coates ;  that  the  entries  composing  such  account  were  all 
in  the  handwriting  of  his  father,  the  charges  being  entered  in  black 
ink,  and  the  credits  in  red  ink ;  that  he  had  dealt  widi  his  father  in  his 
lifetime,  purchasing  goods  on  credit  and  running  an  account,  on  which 
at  different  times  he  had  made  payments;  that  on  different  occasions 
while  such  account  was  running  he  examined  his  father's  books,  and 
found  that  his  account  as  entered  therein  was  correct.  The  book  con- 
taining the  account  against  the  defendant  was  then  received  in  evi- 
dence, to  which  an  exception  was  taken;  and  this  raises  the  only 
serious  question  we  are  called  upon  to  consider. 

While  it  does  not  clearly  appear  that  the  defendant  gave  the  orders 
personally  to  Coates,  it  is  shown  that  his  office  was  at  his  residence, 
where  the  orders  were  given  and  groceries  and  provisions  delivered. 
The  account  is  for  necessaries,  which  it  was  his  legal  duty  to  provide 
for  his  family,  and  he  must  be  presumed  to  have  known,  at  least,  of 
the  giving  of  the  orders  and  of  their  delivery.  The  book  account 
consisted  of  several  pages  of  charges,  commencing  on  October  19, 
1896,  and  ending  on  August  27, 1898.  Between  these  dates  there  were 
three  credit  entries  of  cash  paid,  amounting  to  $305 ;  each  credit  being 
•deducted  from  the  amount  then  unpaid  and  carried  forward.  At  the 
time  of  the  last  payment  the  debit  balance  was  $283.  Three  credit 
entries  were  thereafter  made  as  follows: 

•^11/15/98.    By  Cash  10." 
"1/20/99.    By  Cash  lO." 
"6/26/99.    By  Cash  10." 

Each  credit  was  deducted  and  the  balance  carried  out.  The  plain- 
tiff's intestate  died  February  18,  1900,  and  this  action  was  commenced 
T)y  the  personal  service  of  the  summons  and  complaint  on  June  20, 
1900.  Coates  was  not  such  a  clerk  as  to  render  the  book  inadmissible 
in  evidence.  To  have  had  this  result,  he  must  have  had  such  knowl- 
edge as  would  enable  him  to  testifv  upon  the  subject  of  the  goods  sold. 
Matter  of  McGoldrick  v.  Traphagen,  88  N.  Y.  334 ;  Smith  v.  Smith, 
163  N.  Y.  168,  67  N.  E.  300,  52  L.  R.  A.  545.  While  he  had  knowl- 
edge of  the  orders  given  by  defendant  for  goods,  and  that  tfiey  were 
delivered,  in  a  general  way,  he  could  not  testify  as  to  the  different 
items  purchased  and  delivered,  their  amount,  or  the  condition  of  de- 
fendant's account.  These  facts  were  presumably  known  only  by  the 
decedent.  He  had  no  bookkeeper,  and,  all  the  formalities  having  been 
established,  the  book  was  properly  received  in  evidence,  and,  although 
not  conclusive  as  to  its  contents,  was  entitled  to  consideration  in 
connection  with  the  other  evidence.  Any  other  interpretation  of  the 
rule,  in  cases  where  the  party  is  dead  and  kept  no  clerk  able  to  testify 
to  the  truth  of  the  entries  in  his  books,  would  result,  not  only  in  great 
inconvenience,  but  in  a  denial  ofl  justice. 

The  appellant  argues  that  the  rule  does  not  extend  to  credit  entries, 
and  that  such  entries  have  no  force  or  effect  unless  accompanied  by 
proof  that  the  payments  were  in  fact  made,  and  called  our  attention  to 
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In  re  Gladke,  45  App.  Div.  626,  60  N.  Y.  Supp.  869,  as  an  authority 
sustaining  his  contention.  We  do  not  think  that  case  states  the  rule 
applicable  to  this  action.  If  it  was  intended  to  declare  the  proposi- 
tion therein  stated  as  a  general  rule  applicable  to  all  cases  in  which 
credits  appear  in  a  running  account  or  indorsements  are  made  upon 
written  securities,  the  court  in  making  that  decision  evidently  over- 
looked the  well-settled  law  of  this  state  that  a  credit  entry  or  indorse- 
ment of  payment,  made  at  a  time  when  its  operation  is  against  the  in- 
terest of  the  party  making  it  and  when  he  had  no  motive  to  give  a 
false  credit,  is  admissible  as  evidence  in  favor  of  the  party  making  it, 
and  prima  facie  establishes  such  pa3nnent.  Matter  of  Kellogg,  104 
N.  Y.  648,  10  N.  E.  152;  Mills  v.  Davis,  113  N.  Y.  243,  21  N.  E.  68, 
3  L.  R.  A.  394,  in  which  many  of  the  earlier  authorities  are  cited.  In 
the  case  under  consideration  the  statute  of  limitations  would  not  have 
barred  the  cause  of  action,  had  no  payments  been  made,  until  August 
27,  1904,  four  years  and  six  months  after  the  death  of  plaintiflF's  intes- 
tate. The  last  credit  entry  was  made  on  June  26,  1899,  more  than 
five  years  before  the  aid  of  the  statute  could  have  been  invoked  to  bar 
the  claim.  The  entry  is  in  the  handwriting  of  the  plaintiiFs  intestate,. 
who  died  four  years  and  six  months  before  the  bar  of  the  statute  could 
have  been  asserted,  which  establishes  that  the  entry  was  made  at  a 
time  when  no  motive  for  a  false  credit  could  have  existed,  and  that  it 
was  against  the  interest  of  the  creditor  making  it,  which  brings  the 
case  within  the  rule  established  by  the  authorities  cited ;  and  the  entry 
was  admissible  against  the  defendant  without  proof  of  its  actual  pay- 
ment. Matter  of  Kellogg,  supra ;  Risley  v.  Wightman,  13  Hun,  163 ; 
Sherman  v.  Matthieu,  106  App.  Div.  368,  94  N.  Y.  Supp.  565. 

A  payment  having  been  made  upon  this  running  account  within  six 
years  prior  to  the  commencement  of  this  action,  the  presumption  fol- 
lows, in  the  absence  of  evidence  to  the  contrary,  that  it  was  made  to 
apply  upon  the  balance  unpaid  (Smith  v.  Velie,  60  N.  Y.  106),  which 
was  a  sufficient  recognition  of  the  validity  and  existence  of  the  debt, 
and  a  promise  to  pay  the  remainder  is  inferable  and  justified  by  the 
evidence. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


(51  Misc.  Bep.  213.) 

BERGMANN  v.   LORD  et  aL 

(Supreme  Ck)urt,  Special  Term,  New  York  CJounty.    December,  1905.) 

I.  Obeditob*8  Suit— Pboperty  ScrBJECT—TBtrsT  Estate. 

Ckxle  Gly.  Proc  §  1879,  prohibits  the  maintenance  of  a  creditor's  actiox^ 
to  reach  property  held  in  trust  for  a  Judgment  debtor,  where  the  trust 
has  been  created  by,  or  the  funds  so  held  have  proceeded  from,  a  perscm 
other  than  the  judgment  debtor.  Held  to  refer  to  the  interest  of  a  bene- 
ficiary of  income,  inalienable  under  the  personal  property  law,  and  the 
judgment  creditor  may  reach  a  judgment  debtor's  interest  in  remainder 
in  a  fund  held  for  the  benefit  of  a  third  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14,  Cent  Dig.  Creditors'  Suit, 
«  38.1 
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2w  Samk— Pabties. 

In  an  action  by  a  Judgment  creditor  to  reach  a  remainder  In  tbe  fund 
held  by  a  trustee,  one,  who  also  has  an  interest  In  the  fund  which  must 
be  measured  and  apportioned*  is  a  proper  party. 

[Ed.  Note.— For  cases  hi  pohit,  see  vol.  14,  Cent  Dig.  Creditors'  Suit, 
i  113.] 

Action  by  George  A.  Bergmann  against  Franklin  B.  Lord  and 
others  to  reach  interest  of  judgment  debtor  in  funds  in  hands  of  trus- 
tee.   Demurrer  to  complaint  overruled, 

John  M.  Harrington,  for  plaintiff. 
Merle  I.  St.  John,  for  defendants. 

BISCHOFP,  J.  This  is  a  judgment  creditor's  action  to  reach  the 
interest  of  the  judgment  debtor  in  the  remainder  of  a  trust  fund  of 
$50,000  created  by  a  person  other  than  the  judgment  debtor,  and  the 
main  ground  of  the  demurrer,  for  insufficiency,  is  that  the  statute  (Code 
Civ.  Proc.  §  1879),  which  prohibits  the  maintenance  of  such  an  action 
to  reach  "any  money,  thing  in  action  or  other  property  held  in  trust 
for  a  judgment  debtor,  where  the  trust  has  been  created  by  or  the 
fund  so  held  in  trust  has  proceeded  from,  a  person  other  than  the  judg- 
ment debtor,*'  applies  to  an  interest  in  remainder.  In  my  opinion  the 
words  "in  trust  for  a  judgment  debtor,"  as  used  in  the  statute,  have 
reference  to  trusts  in  wHich  the  judgment  debtor's  interest  is  that  of  a 
beneficiary,  as  distinguished  from  an  interest  in  remainder.  The 
history  of  the  rules  which  apply  to  creditors'  actions  to  reach  trust 
interests  is  traced  in  a  note  to  ToUes  v.  Wood,  16  Abb.  N.  C.  1,  20, 
and  the  conclusion  is  expressed  (page  27)  : 

"That  the  principal  of  a  fund,  real,  personal  or  mixed,  held  In  a  third 
person's  trust  for  the  benefit  of  the  debtor,  cannot  be  reached  in  the  trustee's 
hands  unless  his  Interest  in  the  principal  is  alienable  by  him,  and  then  It  \a 
that  Interest,  not  necessarily  the  fund  Itself,  that  is  to  be  reached." 

From  the  authorities  collated  the  soundness  of  this  conclusion  is 
apparent,  and  the  meaning  of  the  words  "in  trust  for  a  judgment 
debtor"  (Code,  §  1879)  is  found  to  be  restricted  to  the  interest  of  a 
beneficiary  of  income,  inalienable  under  the  Personal  Property  Law 
(Laws  of  1897,  p.  508,  c.  417,  §  3),  and  likewise  inalienable  before 
that  enactment,  through  judicial  extension  of  the  statutes  relating  to 
trusts  of  realty.  Graff  v.  Bonnett,  31  N.  Y.  9,  88  Am.  Dec.  236.  No 
limitation  has  been  placed  by  the  statute  upon  the  right  to  alienate 
expectant  estates  in  personalty,  a  right  which  always  existed  at  com- 
mon law  (Lawrence  v.  Bayard,  7  Paige,  70),  and  it  is  contrary  to  the 
policy  of  the  law  to  exclude  a  judgment  creditor  from  the  benefit  of 
any  property  interest  which  the  debtor  could  dispose  of  by  assign- 
ment. Hallett  V.  Thompson,  5  Paige,  683,  686.  My  conclusion  is 
that  this  interest  is  not  "property  held  in  trust  for  a  judgment  debtor" 
(Code,  §  1879),  and  that  the  action  is  maintainable.  Code,  §§  1871, 
1873.  The  interest  of  the  judgment  debtor  in  this  fund  had  vested  in 
interest  at  the  time  of  his  death,  which  occurred  in  the  state  of  New 
Jersey,  and  unless  the  court  should  take  jurisdiction  and  permit  the 
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action  to  be  maintained  against  the  foreign  executrix  (a  defendant), 
the  plaintiff  would  be  without  remedy. 

The  facts  alleged  in  the  complaint  disclose  grounds  of  urgency  quite 
sufficient  to  bring  the  case  within  the  rule  stated  in  Montgomery  v. 
Boyd,  78  App.  Div.  64,  79  N.  Y.  Supp.  879,  and  the  pleading  is,  there- 
fore, proof  against  a  demurrer  upon  the  jurisdictional  ground  suggest- 
ed. It  is  claimed  also  that  the  court,  has  no  jurisdiction  because  the 
10  years'  limitation  has  run,  but  the  statement  of  the  point  as  a  juris- 
dictional question  does  not  alter  its  character,  which  is  simply  that 
a  defense  of  the  statute  of  limitations  is  disclosed  by  the  averments 
of  the  complaint,  and  such  a  question  cannot  be  raised  by  demurrer. 
Zebley  v.  Farmers'  Loan  &  Trust  Co.,  139  N.  Y.  461,  468,  34  N.  E, 
1067.  The  defendant  Marion  Low,  upon  her  separate  demurrer  to 
the  sufficiency  of  the  complaint,  contends  that  she  is  not  a  proper  part}-, 
in  that  her  equal  undivided  interest  in  remainder  in  this  fund  of  $50,- 
000  cannot  be  affected  by  this  litigation.  It  is  alleged  in  the  complaint 
that  the  fund  of  $50,000  was  set  apart  in  certain  securities  by  agree- 
ment between  the  beneficiary  and  the  two  remaindermen,  the  judg- 
ment debtor,  and  the  defendant  Marion  Low;  that  the  fund  has  in- 
creased in  value,  as  invested,  and  is  susceptible  of  division  for  re- 
tention into  two  parts,  and  it  is  prayed  that  the  persons  holding  the  fund 
be  directed  to  divide  it,  with  the  accretions,  into  two  parts,  and  that 
the  interest  of  the  judgment  debtor  be  sold.  *  Since  the  fund  has  been 
kept  in  a  certain  form  by  agreement,  to  which  the  defendant  Low  w^as 
a  party,  and  since  there  are  accretions  which  should  be  measured 
and  apportioned  in  order  that  the  judgment  debtor's  interest  may  be 
absolutely  determined  for  a  sale,  it  would  appear  that  this  defendant 
was  properly  joined.  She  has  an  interest  in  die  subject  of  the  action, 
which  subject  is  not  merely  the  judgment  debtor's  interest  in  the  fund 
of  $50,000,  but  his  further  interest  in  unadjusted  accretions  to  that 
fund — 3,  matter  which  should  be  presently  determined  as  between  his 
executrix  and  the  other  party  in  interest,  this  particular  demurrant. 
The  demurrers  are  therefore  overruled,  with  costs  of  one  demurrer, 
with  leave  to  defendants  to  plead  over  on  payment  of  costs  within  20 
days. 

Demurrer  overruled,  with  costs  of  one  demurrer,  with  leave  to  de- 
fendants to  plead  over  on  payment  of  costs  within  20  days. 
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THIELER  y.  RAYNER  et  aL 

{Supreme  Court,  Appellate  Division,  Second  Department    November  16, 1006.) 

1.  Pebpetuities— Suspension  of  Poweb  op  Axienation. 

Where,  by  the  terms  of  a  will  devising  real  estate,  a  deed  executed  by 
the  life  tenants  and  the  remaindermen  will  convey  an  absolute  fee,  there 
Is  no  restraint  ou  alienation  or  violation  of  the  rule  against  perpetuities, 
within  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Gent  Dig.  Perpetuities,  f§ 
45,  61.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Christian  Thieler  against  Mary  Rayner  and  another,  in- 
dividually and  as  executrix  of  Theodore  Thieler,  deceased,  and  others. 
From  a  judgment  for-  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Edward  G.  Nelson,  for  appellant 

Herbert  L.  Fordham  (Townsend  Scudder,  Gotthardt  A.  Litthauer, 
and  J.  Mayhew  Wainwright,  on  the  brief),  for  respondents. 

WOODWARD,  J.  It  distinctly  appears  by  the  terms  of  the  will  it- 
self, the  validity  of  which  is  attacked  in  this  case,  that  a  deed  executed 
by  the  life  tenants  and  the  remaindermen  would  convey  an  absolute 
title  in  fee.  Under  these  circumstances  there  is  no  restraint  upon  aliena- 
tion or  violation  of  the  rule  against  perpetuities  within  the  express 
<iefinition  of  the  statute. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


In  re  WATSON  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1006.) 

1.  Executors— Settlement  of  Account— Judgment  of  Referee. 

Where,  on  presentation  of  a  claim  against  the  estate  of  a  decedent  by 
his  widow.  It  was  disallowed  by  the  executors  and  referred,  but  the  exec- 
utors not  only  failed  to  defend  the  claim,  but  failed  to  present  the  facts 
within  their  knowledge  to  the  referee,  his  judgment  allowing  the  claim 
could  not  be  relied  on  to  protect  the  executors  in  their  payment  of  It 

[Ed.  Nota — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  §§  841,  1103.] 

2.  Same— Claims  Against  Decedent's  Estate— Funds  Invested. 

Where  a  wife  placed  money  and  property  in  the  control  of  her  husband, 
and  he  invested  them,  together  with  a  greater  amount  of  his  own  funds 
and  conveyed  to  her  the  greater  proportion  of  the  property  he  procured, 
his  estate  after  his  death  is  not  liable  for  the  amount  she  placed  in  his 
hands,  and  hence  she  held  no  proper  claim  against  his  executors  for  the 
amount,  though  the  investment  was  a  failure  resulting  in  a  loss  of  the  fund. 

&   SA3iB— PaYICENT  of  CI-AIM— LIABILITY  OF  EXECUTORS. 

Where  executors,  doubting  the  validity  of  a  claim  of  the  decedent's  wid- 
ow against  the  estate,  disallowed  it,  but  on  reference  failed  to  defend  the 
claim  or  to  present  the  facts  within  their  knowledge  to  the  referee,  and 
the  claim  was  in  fact  improper,  the  executors'  accounts  were  properly  sur- 

100  N.Y.S.— 63 
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cbarged  with  tbe  amount  paid  on  the  Judgment  of  the  referee  allowing  the 
claim. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22,  Gent  Dig.  Bxecators  and  Ad- 
mlnlstratora,  ff  1103,  2065.] 

O'Brien.  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Thomas 
Watson  and  others,  as  executors  of  Joseph  Corbit,  deceased.  From  a 
decree  settling  their  accounts,  the  executors  appeal.    Affirmed. 

See  92  N.  Y.  Supp.  196. 

Appeal  by  the  petitioners,  Thomas  Watson  and  others,  as  executors,  etc.,  of 
Josph  Corbit,  deceased,  from  a  decree  of  the  Surrogate's  Court  judicially  set- 
tling the  accounts  of  said  executors,  in  so  far  as  it  surcharges  their  account  In 
certain  respects  and  reduces  their  commissions.  The  principal  item  surcharged 
is  a  Judgment  for  $10,423.55  recovered  by  the  widow  of  the  testator.  Tbe 
executors-appellants  were  charged  with  this  Judgment  on  the  ground  that  they 
were  guilty  of  negligence  or  collusion  in  defrauding  the  estate  against  it 
The  claim  of  the  widow  was  for  money  which  she  alleged  was  Intrusted  to 
testator  during  his  lifetime,  to  the  amount  of  $9,000,  with  interest,  being  the 
proceeds  of  a  farm  at  Plainfield,  N.  J.,  known  as  "Oak  Tree  Farm,"  and  $3,000 
cash,  less  $1,500,  which  was  the  proceeds  of  the  sale  of  a  house  at  172  East 
Ninetieth  street  after  payment  of  a  mortgage  thereon,  which  house  came  into 
the  possession  of  the  widow  during  the  lifetime  of  the  testator.  The  trans- 
actions upon  which  this  claim  is  based  were  found  by  the  referee  to  be  as  fol- 
lows: When  claimant  and  testator  were  married  in  June,  1895,  claimant 
owned  a  farm  in  New  Jersey  known  as  "Oak  Tree  Farm."  On  the  18th  of 
January,  1896,  claimant  made  a  contract  with  one  Rltzmann  to  purchase  the 
leasehold  of  106  Eighth  avenue  for  $27,250,  this  sum  to  be  paid  by  assuming  a 
mortgage  of  $12,500,  by  the  transfer  of  the  Oak  Tree  farm  at  a  valuation  of 
$6,000,  the  giving  of  a  purchase  money  mortgage  on  said  leasehold  for  $3,000, 
and  balance  to  be  paid  in  cash  in  February,  1896.  On  February  11,  1896. 
claimant  directed  that  the  assignment  of  the  lease  of  No.  106  Eighth  Avenue 
be  made  to  her  husband  and  herself,  and  it  was  so  made.  Testator,  however, 
made  the  cash  payments  upon  the  above  contract  and  also  paid  the  $3,000 
mortgage.  In  June,  1897,  the  testator  and  wife  transferred  the  leasehold  back 
to  Ritzmann,  and  received  therefor,  on  even  terms,  Nos.  170  and  172  East 
Ninetieth  street ;  No.  170  being  taken  in  the  name  of  the  testator  and  No.  172 
being  taken  in  the  name  of  the  wife.  The  houses  were  apparently  similar  and 
were  subject  to  mortgages;  the  mortgage  upon  No.  172  exceeding  that  upon 
No.  170  by  $500.  Subsequently,  however,  testator  paid  off  $2,500  upon  No.  172. 
No.  172  remained  the  property  of  claimant  until  after  the  death  of  the  testator, 
and  it  was  for  this  house  that  she  gave  a  credit  of  $1,500,  although  the  referee 
found  that  after  the  payment  of  commissions,  back  interest,  and  taxes  she  re- 
ceived from  the  sale  only  $171.21 ;  $1,500  being  the  difference  between  the  face 
of  the  mortgages  and  the  price  received.  It  was  also  found  that  claimant  had 
delivered  $3,000  in  cash  to  testator  shortly  before  the  first  of  these  transac- 
tions. By  his  will  testator  gave  claimant  his  farm  In  Rahway,  N.  J.,  together 
with  all  the  buildings  and  improvements  thereon,  and  all  tbe  stocks,  crops, 
farming  implements,  and  household  furniture  thereat,  the  house  No.  182  West 
Fifteenth  street,  $3,000  in  cash,  the  furniture  in  their  New  York  home,  and 
all  the  articles  bought  by  the  claimant  The  will  then  recites:  "The  above 
devises  and  legacies  are  given  to  my  said  wife  and  to  be  accepted  by  her  in  lien 
and  stead  of  all  her  dower  and  right  of  dower  and  rights  and  interests  in  and  t«> 
my  real  and  personal  estate.'*  Upon  the  presentation  of  the  claim  by  the 
widow  it  was  rejected  by  the  executors  and  thereafter  referred  to  a  referee. 
Upon  the  hearing  one  of  the  executors,  Watson,  and  the  widow  gave  evidence 
in  support  of  the  claim.  No  objection  to  the  testimony  of  the  widow,  under 
section  829  of  the  Code  of  Civil  Procedure,  was  made,  and  no  real  defense  to 
her  cause  of  action  was  interposed ;  many  of  the  facts  recited  above  not  being 
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brought  out  upon  that  hearing.  The  referee  in  this  proceeding  found  that 
contest  to  liave  been  merely  "pro  forma"  and  made  for  the  purpose  of  pro- 
tecthig  them  (the  executors)  in  the  ultimate  payment  by  them  of  the  alleged 
claim.  It  was  upon  this  negligence  or  collusion  on  the  part  of  the  executors 
Chat  the  decision  surcharging  them  for  the  payment  is  based. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  A.  Forster,  for  appellants. 

Richard  R.  Martin,  for  respondents  Bunnell  and  others. 
Ellen  T.  Bennett,  for  respondents  Patterson  and  others. 
William  E.  Camochan,  for  respondent  Board  of  Foreign  Missions. 

SCOTT,  J.  It  is  very  obvious  that  the  executors  cannot  justify  their 
payment  of  $10,433.56  to  Mrs.  Corbit  merely  by  proof  of  the  judgment 
in  her  favor  rendered  upon  the  reference  of  her  claim.  Not  only  did 
they  make  no  real  defense  to  the  claim,  but  the  executor  Watson,  who 
was  a  witness  upon  the  reference,  and  who  confessedly  knew  all 
about  the  transaction  between  Mr.  Corbit  and  his  wife,  did  not  lay  all 
the  facts  before  the  referee.  It  is  made  very  plain  from  the  evidence 
and  the  circumstances  that  the  executors  desired  to  pay  Mrs.  Corbit*s 
claim  (doubtless  honestly  deeming  it  an  equitable  one),  but  so  far 
doubted  its  legal  validity  as  to  be  unwilling  to  pay  it  unless  protected 
by  a  judgment.  If  such  a  judgment  had  been  fairly  obtained  by  the 
claimant  after  all  the  facts  had  been  laid  before  the  court,  it  would  have 
been  a  sufficient  answer  to  the  effort  now  made  to  surcharge  the  ex- 
ecutors' accounts  with  the  amount  paid.  But  under  the  circumstances 
disclosed  by  the  record  we  must  agree  with  the  referee  that  the  judg- 
ment affords  no  defense  to  the  executors.  It  follows  that  the  judg- 
ment should  be  left  out  of  view,  and  the  liability  of  the  executors  tested 
as  if  the  payment  had  been  a  voluntary  one,  with  full  knowledge  of  the 
facts.  Mrs.  Corbit's  claim,  as  submitted  to  the  executors,  states  that  she 
"intrusted  to  said  Joseph  Corbit  for  investment  and  to  be  dealt  with 
by  him  for  the  benefit  of  this  claimant"  the  sum  of  $3,000  in  cash  and 
a  farm  of  the  value  of  $6,000.  Her  precise  claim,  therefore,  is  that 
this  money  and  the  proceeds  of  the  farm  were  to  be  invested  for  her. 
It  is  not  claimed  or  suggested  that  the  money  was  loaned  or  paid  for 
any  other  purpose  than  that  of  investment.  The  first  investment  was 
in  the  Eighth  avenue  leasehold,  the  title  to  which  was  taken  in  the 
joint  name  of  Mr.  and  Mrs.  Corbit.  This  was  paid  for  partly  by 
mortgage,  and  partly  by  the  transfer  of  Mrs.  Corbit's  farm,  and  partly 
in  cash.  Mrs.  Corbit's  contribution  was  her  farm,  valued  at  $6,000. 
Mr.  Corbit  paid  in  cash,  in  closing  the  transaction,  $5,750,  and  subse- 
quently paid  off  a  mortgage  of  $3,000  upon  the  property,  making  his 
cash  contribution  towards  the  purchase  $8,750.  Thus  it  appears  that 
Joseph  Corbit  contributed  to  the  joint  investment  in  the  Eighth  avenue 
property  $2,750  more  than  was  contributed  tiy  his  wife.  When  the 
two  joint  investments  were  transformed  into  two  separate  investments 
by  the  exchange  of  the  Eighth  avenue  leasehold  for  two  houses  in 
Ninetieth  street  of  identical  character  and  value,  the  house  taken  by 
Mrs.  Corbit  was  more  heavily  mortgaged  by  $500  than  was  that  taken 
by  her  husband.    He,  however,  more  than  equalized  this  discrepancy 
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by  paying  off  a  mortgage  of  $2,500  on  Mrs.  Corbit's  house,  thus  leaving 
it  less  heavily  mortgaged  than  was  his  own  by  $2,000.  The  net  result 
was  that  Joseph  Corbit,  after  paying  out  for  the  joint  property  $2,750 
more  than  his  wife  had  contributed,  had  caused  to  be  conveyed  to  her, 
in  /exchange  for  her  one-half  of  the  venture,  a  house  equal  in  every  way 
to  the  one  he  took  himself,  upon  which  he  had  so  reduced  the  mortgage 
loaned  that  it  was  less  by  $2,000  than  the  amount  for  which  his  house 
was  mortgaged.  In  other  words,  by  the  cash  expenditure  of  $4,760  more 
than  his  wife  had  contributed,  he  had  given  her  the  best  of  the  trans- 
action by  $2,000.  It  is  true  that,  as  the  referee  has  found,  Corbit  also 
received  from  his  wife  at  some  time  the  sum  of  $3,000  in  cash,  but  even 
charging  him  with  this,  the  exact  investment  of  which  is  not  traced, 
the  fact  remains  that  he  e3q)ended  $1,750  more  than  his  wife  contribut- 
ed or  paid  to  him.  There  is  certainly  nothing  in  these  facts  to  indicate 
that  Mr.  Corbit  treated  his  wife  unfairly,  or  took  any  advantage  of 
the  trust  and  confidence  which  she  reposed  in  him.  On  the  contrary,  he 
seems  to  have  treated  her  not  only  fairly,  but  even  generously.  It  is 
true  that  the  investment  turned  out  unfortunately,  but  there  is  nothing 
to  indicate  that  this  resulted  from  anything  more  than  an  error  of 
judgment,  from  the  consequences  of  which  Mr.  Corbit  suffered  as  well 
as  his  wife.  Under  these  circumstances  we  are  unable  to  see  that  Mrs. 
Corbit  had  any  just  or  valid  claim  against  her  husband's  estate  for  the 
amount  intrusted  to  him  for  investment.  It  remains  to  consider  wheth- 
er the  executors  were  liable  for  the  amount  they  paid  upon  this  un- 
founded claim.  It  is  the  general  rule  that,  if  an  executor  or  adminis- 
trator assumes  to  pay  a  demand  which  has  no  legal  foundation  and 
could  not  have  been  recovered,  the  claim  may  properly  be  disallowed 
upon  his  accounting  (Dye  v.  Kerr,  15  Barb.  [N.  Y.]  444)  ;  and,  if  he 
negligently  allows  an  invalid  claim  to  go  to  judgment  without  making 
an  honest  contest,  the  judgment  will  afford  him  no  shield,  and  he  may 
properly  be  charged  with  this  amount  (Re  Saunders  [Surr.]  23  N.  Y. 
Supp.  829, 4  Misc.  Rep.  28)^  Of  course,  an  executor  is  not  to  be  char- 
ged as  an  insurer  of  the  validity  of  every  claim  which  he  pays  even 
without  the  protection  of  a  judgment,  but,  if  there  be  no  judgment  ef- 
fective for  his  protection,  he  must  at  least  show  that  in  paying  tlip 
claim,  as  in  other  acts  of  administration,  he  employed  such  prudence 
and  such  diligence  in  the  care  and  management  of  the  estate  or  prop- 
erty as,  in  general,  prudent  men  of  discretion  and  intelligence  employ 
in  their  own  like  affairs.  King  v.  Talbot,  40  N.  Y.  76.  Do  the  ex- 
ecutors show  that  they  exercised  such  diligence  and  prudence  in  pay- 
ing Mrs.  Corbit's  claim,  or,  rather,  in  consenting  that  she  have  a  judg- 
ment for  it  ?  We  think  not.  They  knew,  or  at  least  one  of  them  knew 
and  the  others  are  chargeable  with  knowledge,  the  exact  facts  respect- 
ing the  investment  which  Mr.  Corbit  had  made.  They  had  at  least  so 
much  doubt  as  to  the  validity  of  the  claim  as  to  be  unwilling  to  pay 
it  without  a  judgment,  and  yet,  when  the  claim  had  been  rejected  and 
referred,  they  not  only  made  no  defense,  but  actually  refrained  from 
laying  the  true  facts  concerning  the  transaction  before  the  referee. 
Under  these  circumstances  we  are  unable  to  see  that  they  used  any 
degree  of  prudence  or  diligence  whatever  in  defending  the  estate,  cer- 
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tainly  not  such  as  any  prudent  man  would  excrdse  if  such  a  claim  were 
made  against  him  personally.  Under  the  facts  as  they  now  appear, 
which  differ  materially  from  those  which  were  shown  upon  the  former 
appeal,  we  are  of  opinion  that  the  referee  was  right  in  surcharging  the 
executors'  accounts  with  the  amount  paid  to  Mrs.  Corbit  in  satisfaction 
of  her  judgment.  With  respect  to  the  other  items  called  into  ques- 
tion, viz.,  the  interest  paid  on  mortgages  and  the  commission  charged 
by  the  executors,  we  also  ag^ee  with  the  learned  referee. 
The  decree  is  therefore  affirmed,  with  costs  to  the  respondents.         , 

CLARKE  and  HOUGHTON,  JJ.,  concur. 

O'BRIEN,  P.  J.  The  main  question  to  be  determined  upon  this 
appeal  is  whether  the  accounts  of  the  executors  should  be  surcharged 
with  the  judgment  for  $10,423.56  recovered  by  the  widow  of  the  tes- 
tator. Upon  the  former  appeal  the  finding  of  the  referee  was  that  the 
said  $6,000  never  passed  from  her  hands  into  those  of  the  testator ;  that 
there  is  no  competent  or  sufficient  proof  of  the  pa)mient  of  the  $3,000 
to  the  testator.  Upon  this  new  trial,  however,  the  learned  referee  found 
that  she  paid  over  the  $3,000  to  the  testator  in  the  month  of  January, 
1896,  and  that  her  farm  at  Oak  Tree  was  paid  to  Ritzmann  as  $6,000 
of  the  purchase  price  of  No.  106  Eighth  avenue.  His  conclusion  of. 
law,  however,  notwithstanding  this  finding,  was  that  the  judgment  ob- 
tained upon  the  claim  "was  obtained  by  the  negligence  or  'collusion 
of  the  executors  and  affords  no'  justification  or  legal  defense  to  the 
pa)mient  thereof  by  them" ;  and  also  that  the  claim  "was  not  a  legal  and 
valid  claim  against  the  estate  of  her  husband,  Joseph  Corbit."  While 
the  referee  does  not  specifically  find  the  fact  or  state  the  conclusion,  it 
is  sufficiently  apparent  from  the  reading  of  his  decision  that  because 
the  opposition  to  the  claim  on  the  reference  to  prove  it  was  merely 
formal,  and  because  the  executors  neglected  to  bring  out  fully  all  the 
facts  with  reference  to  the  real  estate  transactions  between  the  widow 
and  her  husband  he  finds  the  executors  guilty  of  negligence  or  collusion, 
and  upon  all  the  facts  as  now  appearing  he  concluded  against  the  exist- 
ence or  validity  of  that  claim.  This  charge  of  negligence  or  collusion 
based  on  the  failure  to  more  strenuously  oppose  the  claim,  or  in  not 
bringing  out  more  fully  the  facts  about  the  real  estate  transactions,  is 
susceptible  of  explanation  by  the  fact,  fairly  to  be  inferred,  that  with 
full  knowledge  of  all  the  facts  the  executors  believed  the  claim  to  be 
just  and  that  it  should  be  paid.  Possibly  their  actions  in  consenting 
to  a  reference  and  not  then  aggressively  fighting  the  claim  will  prevent 
Iheir  getting  any  benefit  from  the  judgment  which  they  paid.  But  we 
can  look  at  the  question  as  though  the  claim  had  been  paid  on  presen- 
tation, without  a  reference. 

The  referee  arrived  at  his  decision,  not  because  the  widow  had  not 
given  to  her  husband  for  investment,  just  as  she  claimed,  the  $9,000, 
but  because  as  the  result  of  the  transactions  in  the  exchange  of  proper- 
ties by  which  she  finally  obtained  the  legal  title  to  the  Ninetieth  street 
house  she  had  been  paid  and  her  claim  satisfied,  and  therefore  there 
was  nothing  due  her  from  her  husband  at  the  time  of  his  death.    He 
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decides  that  although  she  gave  her  husband  $9,000,  and  although  all  she 
ever  actually  received  back  in  money  was  the  $171.21,  which  resulted 
from  the  sale  of  the  property  at  No.  172  East  Ninetieth  street,  which 
stood  in  her  name,  the  acceptance  by  her  of  the  $171.21  resulted  legally 
in  the  discharge  and  payment  of  her  claim.  As  to  the  correctness  of 
this  conclusion  a  brief  reference  to  the  evidence  is  profitable,  especially 
for  the  light  it  throws  upon  the  question  of  the  good  faith  of  the  ex- 
ecutors and  the  problem  which  confronted  them.  When  the  widow  pre- 
sented her  claim,  she  was  dissatisfied  with  the  provision  ma^e  for  her  in 
the  will  and  has  expressed  an  intention  of  contesting  it  unless  she  re- 
ceived back  $7,500  of  the  $9,000,  which  she  claimed  her  husband  had 
received  from  her.  It  may  be  that  had  she,  in  an  action  for  an  account- 
ing during  the  lifetime  of  her  husband  or  in  an  action  for  money  had 
and  received,  sought  to  recover  back  the  $9,000,  she  would  have  been 
defeated  upon  the  ground  that  legally  there  had  been  an  adjustment 
and  settlement  of  the  claim,  and  that  her  dealings  with  her  husband  were 
such  that  whatever  the  result  may  have  been  in  loss  to  her  she  could 
not  establish  her  claim.  We  cannot,  however,  overlook  the  fact  that 
these  were  not  transactions  between  people  who  were  dealing  at  arms' 
length,  but  were  between  husband  and  wife — ^transactions  in  which 
trust  and  confidence  was  reposed  in  the  husband,  and  in  which,  as 
shown,  his  business  judgment  determined  the  investments  into  which 
their  joint  property  was  invested.  There  is  no  evidence  that  she  ever 
formally  assented  to  any  arrangement  by  which  she  released  the  claim 
which  she  subsequently  asserted  to  be  reimbursed  and  have  returned  to 
her  the  money  and  the  value  of  the  farm  which  she  had  subjected  to  the 
control  and  disposition  of  her  husband.  In  the  will  the  testator  does  say 
that  he  conveyed  the  Ninetieth  street  property  to  his  wife;  "it  being  my 
intention  at  the  time  to  give  said  property  unto  her  in  the  place  and 
stead  of  her  farm  at  Oak  Tree,  New  Jersey,  which  was  sold  by  her 
and  the  proceeds  in  part  used  in  the  purchase  of  said  last  named  real 
estate."  This,  however,  is  neither  binding  nor  conclusive  on  the  wife, 
and  regardless  of  his  intention  she  had  the  right  to  retain  this  prop- 
erty as  security  or  for  what  it  was  worth  and  for  the  balance  look  to  her 
husband  for  payment. 

It  may  be,  however,  that,  notwithstanding  their  relation  as  husband 
and  wife,  the  effect  of  her  conduct  in  permitting  the  money  and  prop- 
erty to  go  first  into  a  leasehold  and  subsequently  into  the  two  Nine- 
tieth street  houses,  one  of  which  was  placed  in  her  name,  resulted  legal- 
ly in  a  discharge  and  satisfaction  of  her  claim.  This,  however,  would 
not  necessarily  be  conclusive  upon  the  question  of  the  executors'  liabilitv, 
because,  in  making  the  payment,  they  may  have  acted  in  good  faith, 
believing  the  claim  to  be  just,  and  in  the  exercise  of  reasonable  diligence 
and.  prudence.  We  say  this  would  not  be  conclusive  because  the  rule 
has  never  been  so  rigidly  applied  as  to  hold  an  executor  to  be  an  in- 
surer of  the  validity  of  every  claim  presented  against  an  estate  and  paid 
by  him.  The  general  rule  undoubtedly  is  that,  if  an  executor  or  ad- 
ministrator assumes  to  pay  a  demand  which  has  no  leg^l  foundation 
and  could  not  have  been  recovered,  the  claim  may  properly  be  disallow- 
ed on  his  accounting.    Dye  v.  Kerr,  16  Barb.  (N.  Y.)  444.    And,  if 
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he  negligently  allows  an  invalid  claim  to  go  to  judgment  without  em- 
ploying counsel  to  attend  the  trial  or  take  an  appeal,  he  may  be  charged 
with  the  amount  paid  on  tfce  judgment.  Matter  of  Saunders  (Surr.) 
2B  N.  Y.  Supp.  829,  4  Misc.  Rep.  28.  This  general  rule  of  liability, 
it  will  be  noticed,  involves  the  element  of  negligence  or  bad  faith  as  the 
basis  of  the  rule,  and  in  defending  the  estate  against  the  payment  of 
unjtoist  claims  or  in  collecting  the  assets  of  the  estate  he  is  held  to 
that  degree  of  diligence,  intelligence,  and  care  which  an  ordinarily  pru- 
dent man  should  observe  in  the  conduct  of  his  own  affairs. 

While  we  have  not  found  a  case  directly  affecting  the  payment  of 
claims,  the  rule  as  to  the  obligation  which  rests  upon  the  executors,  we 
take  it,  is  the  same,  whether  applied  to  payments  out  of  the  estate's 
money  or  in  seeing  to  it  that  the  property  belonging  to  the  estate  is 
collected  and  held  for  those  entitled  to  it.  As  to  the  duty  resting  upon 
an  executor  or  administrator  in  the  latter  contingency,  we  have  the  rule 
thus  stated  in  McCabe  v.  Fowler,  84  N.  Y.  318,  where  it  was  sought  to 
hold  an  executor  for  bonds  which  he  should  have  reduced  to  pos- 
session : 

"An  executor  or  trustee  Is  not  a  guarantor  for  the  safety  of  the  securities 
which  are  committed  to  his  charge,  and  does  not  warrant  such  safety  under 
any  and  all  circumstances,  and  against  aU  contingencies,  accidents,  or  mis- 
fortunes. The  true  rule  which  should  govern  his  conduct  is  that  he  Is  bound 
to  employ  such  prudence  and  such  diligence  in  the  care  and  management  of 
the  estate  or  property  as  in  general  prudent  men  of  discretion  and  intelligence 
employ  in  their  own  like  affairs.    King  v.  Talbot,  40  N.  Y.  76." 

And  in  HoUister  v.  Burritt,  14  Hun  (N.  Y.)  293,  it  was  said: 

"Certainly  an  executor  or  administrator  cannot  complain  If  he  is  held  to  that 
amount  of  care  and  diligence  in  the  management  of  an  estate  committed  to  him 
as  a  reasonably  prudent  person  would  employ  in  the  management  of  his  own 
affairs." 

As  already  said,  the  charge  of  negligence  and  collusion  rests  upon 
the  failure  of  the  executors  to  strenuously  contest  the  claim  upon  the 
reference,  and  for  failure  to  bring  out  all  the  facts  as  to  the  real  estate 
transactions  between  the  testator  and  his  widow.  We  must  assume 
•that  they  arc  chargeable  with  such  knowledge  as  inquiry  and  diligence 
would  have  elicited,  and  in  the  light  of  such  knowledge  we  are  to 
determine  whether  or  not  they  were  guilty  of  bad  faith,  negligence, 
or  collusion  in  pa)dng  the  claim.  When  the  widow's  claim  was  pre- 
sented, so  far  as  appears  in  good  faith  on  her  part,  the  executor  Wat- 
son knew,  without  the  necessity  of  inquiry,  all  the  facts,  that  she  had 
given  to  her  husband  in  cash  and  property  the  equivalent  of  $9,000, 
and  that  as  the  result  of  their  dealings  she  had  received  back  but 
$171,23 ;  and  he  also  knew  that  she  had  threatened  to  contest  the  will 
unless  the  claim  was  paid.  The  responsibility  as  to  what  disposition 
to  make  of  the  claim  rested  upon  him.  Not  wishing  in  the  first  in- 
stance to  pay  it,  he  rejected  it,  with  the  understanding,  undoubtedly, 
that  it  should  be  referred,  and  upon  it  being  supported  before  a  referee 
that  it  should  be  paid.  It  is  not  claimed  that  he  was  responsible  for 
the  presentation  of  the  claim,  nor  can  we  find  evidence  to  support  the 
view  that  there  was  any  collusion  by  way  of  instigating  the  presenta- 
tion of  the  claim  or  advising  its  being  pressed  against  3ie  estate.    All 
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that  we  have  as  bearing  upon  that  subject,  as  well  as  supporting  the 
charge  of  negligence,  is  in  the  failure  to  bring  out  in  detail  all  the  facts 
as  to  the  dealings  between  the  widow  and  her  husband,  and  in  not 
maintaining  that  the  result  of  her  finally  accepting  the  Ninetieth  street 
property  was  a  release  and  extinguishment  of  her  claim.  It  may  be 
that  such  would  be  the  legal  effect  of  her  accepting  the  Ninetieth  street 
property,  but  this  we  do  not  decide,  preferring  to  rest  our  decision 
upon  the  view  that,  whether  he  was  legally  right  or  not  in  his  conclu- 
sion that  the  claim  was  still  valid  and  subsisting,  he  should  not,  be- 
cause mistaken  upon  a  question  of  law,  be  mulcted  with  a  judgment 
which,  in  one  view  of  the  evidence,  we  think  was  paid  in  good  faith« 
In  paying  this  claim  the  executors  in  no  way  profited,  and  the  estate 
was  benefited  to  the  extent  at  least  of  averting  a  threatened  contest  of 
the  will ;  and,  while  we  do  not  go  so  far  as  to  hold  that  an  argument 
could  not  be  supported  as  against  the  executors,  we  are  still  of  opin- 
ion that  the  evidence  does  not  support  the  conclusion  that  the  executors 
were  guilty  of  negligence  or  collusion. 

As  said  in  our  former  opinion  (Matter  of  Watson,  101  App.  Div. 
561,  92  N.  Y.  Supp.  195) : 

"The  rule  is  settled  that  where  Inferences  are  equally  conslstettt  with  Inno- 
cence or  guilt,  equally  consistent  with  good  faith  or  had,  or  equally  consistent 
with  the  view  that  one  upon  whom  a  duty  is  placed  has  or  has  not  performed 
it,  we  are  required  to  draw  those  inferences  which  are  consistent  with  inno- 
cence, with  good  faith,  with  diligence  and  performance  of  duty*  rather  than 
the  opposing  inferences.  I  think  that,  without  doing  violejice  to  any  of  the 
inferences  that  should  fairly  be  drawn  from  the  facts  surrounding  the  obtain- 
ing and  paying  of  the  Judgment  by  the  executors,  an  argument  could  be  built 
up  in  support  of  the  view,  equally  as  cogent  and  logical  as  that  presented 
against  It,  that,  so  far  as  the  executors  are  concerned,  there  is  no  reason  for 
holding  that  by  any  collusion  with  the  widow  or  through  any  fraud  upon  the 
estate  of  which  they  are  trustees  they  entered  into  any  arrangement  or  were 
guilty  of  bad  faith  or  were  negligent  in  permitting  the  Judgment  to  be  ob- 
tained. It  must  be  conceded  that  there  was  a  question  as  to  whether  the  wid- 
ow had  or  had  not  a  valid  claim  against  the  estate.  She  had  asserted  it  and 
was  engaged  in  pressing  it,  and,  in  addition,  she  had  a  right  and  had  shown  an. 
inclination  to  contest  the  validity  of  the  will  itself.  The  executor  Watson,  who 
had  been  the  private  secretary  and  business  manager  of  the  testator,  and  who 
was  entirely  familiar  with  the  merits  of  the  daim,  as  well  as  with  what  were  • 
the  chances  of  success  had  the  widow  contested  the  will,  is  not  to  be  charged 
with  bad  faith  or  want  of  diligence,  if,  in  his  best  Judgment,  he  concluded  that 
it  would  be  better  to  avoid  the  contest  of  the  will  and  pay  the  claim  of  the 
widow  if  it  could  be  established." 

This  opinion  rendered  on  the  former  appeal  must  be  regarded,  so 
far  as  applicable,  as  the  law  of  this  case,  and  we  think  that,  if  it  had 
been  applied  to  the  facts  which  were  established  by  the  findings  of  the 
referee  and  which  in  all  things  support  the  claim  of  the  widow  as  ta 
the  payment  of  the  money  and  delivery  of  the  property  to  the  hus- 
band, it  would  relieve  the  executors  of  the  charge  of  negligence  or 
collusion  in  not  having  more  stubbornly  contested  the  claim.  What 
we  therein  said  we  again  repeat,  that  "it  would  seem  to  be  a  harsh 
and  unjust  rule  to  apply  or  surcharge  the  executors  with  this  judg- 
ment. It  is  only,  as  said,  by  resolving  against  the  appellants'  infer- 
ences, equally  as  consistent  with  their  good  faith  and  honesty  as  with 
bad  faith  and  frauds  that  the  conclusion  can  be  reached  that  the  claim 
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of  the  widow,  which  was  reduced  to  judgment  and  which*  was  admit- 
tedly paid  by  the  executors,  is  not  a  proper  credit  to  allow  them."  In. 
reaching  this  conclusion,  we  have  not  overlooked  the  finding  of  the- 
referee  based  upon  the  devise  in  the  testator's  will  to  his  wife,  which 
he  found  to  be  a  devise  "in  lieu  of  dower,  thirds  and  quarantine."  As 
correctly  contended  by  appellant  and  supported  by  the  cases  referred 
to  on  the  brief,  "a  devise  or  bequest  in  lieu  .of  dower,  thirds,  and 
quarantine  is  not  a  devise  in  lieu  of  debts.  In  order  to  raise  a  case  for 
an  election  under  a  will,  a  clear  and  decisive  intention  of  the  testator 
must  be  manifested  by  the  will  itself,  to  dispose  unconditionally  of 
that  which  did  not  belong  to  him.  If  his  expressions  will  admit  of 
being  restricted  to  some  interest  in  property  belonging  to  or  disposable 
by  the  testator,  they  will  not  be  held  to  apply  to  that  over  which  he  had 
no  disposing  power." 

With  respect  to  the  other  items,  for  interest  paid  on  mortgages  and 
the  question  of  the  amount  of  commissions  due  the  executors,  we  agree 
with  the  learned  referee  and  think  that  his  conclusions  are  right.  The 
principal  item,  however,  which  we  have  referred  to,  namely,  the  pay- 
ment of  the  judgment  recovered  by  the  widow,  we  think  the  referee 
erred  in  disallowing  and  his  conclusion  upon  this  item  should  be  re- 
versed and  the  claim  allowed. 

The  decree  should  accordingly  be  modified  by  allowing  the  executors 
the  amount  paid  on  such  judgment,  and,  as  so  modified,  the  decree 
should  be  affirmed  without  costs. 

INGRAHAM,  J.,  concurs. 

INGRAHAM,  J.  I  concur  with  the  Presiding  Justice.  The  referee 
has  found  that  prior  to  the  death  of  the  testator  the  widow  paid  to  him 
$3,000  in  cash  and  transferred  a  farm  which  was  accepted  at  $6,000 
for  the  purchase  price  of  certain  property  in  the  city  of  New  York. 
Of  these  facts  one  of  executors  had  full  knowledge.  When,  after 
the  death  of  the  testator,  his  widow  presented  a  claim  for  this  $9,000 
against  the  estate,  if  he  in  good  faith  believed  the  claim  to  be  a  valid 
claim,  he  was  justified  in  paying  it.  I  think  the  effect  of  the  evidence 
is  that  the  executor  Watson  in  good  faith  believed  that  this  claim  was 
a  valid  claim,  and  that  the  widow  was  entitled  to  recover  the  money 
and  property  that  she  had  delivered  to  the  testator  and  which  he  had 
used  in  the  purchase  of  the  property.  He  required,  however,  the 
claimant  to  establish  the  claim  by  a  judicial  proceeding  against  the 
estate ;  but,  if  he  in  good  faith  believed  the  claim  to  be  a  valid  one,  he 
was  not  bound  to  put  the  estate  to  the  expense  of  the  strenuous  litiga- 
tion in  opposition  to  it,  and,  the  plaintiff  having  proved  her  claim  to 
the  satisfaction  of  the  referee  before  whom  the  claim  was  brought,  I 
do  not  think  he  should  be  charged  with  the  amount  of  the  judgment 
that  the  claimant  obtained  and  which  was  subsequently  paid  by  the 
executor.  In  view  of  the  fact  that  money  and  property  had  been  used 
by  the  testator,  whether  or  not  the  transfer  by  the  testator  of  the  fee 
certain  property  to  the  widow  was  a  satisfaction  of  that  claim  was  a 
question  of  doubt  that  a  layman  might  well  believe  would  not  be  an 
answer  to  the  claim. 
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It  seems  to  me  that,  the  moment  the  fact  is  proved  that  the  claimant 
actually  transferred  money  and  property  to  the  testator  to  the  amount 
of  her  claim,  and  that  the  claim  is  therefore  based  upon  an  actual  pay- 
ment of  the  money  and  property  to  the  testator,  to  justify  the  surrogate 
in  charging  the  testator  with  the  amount  of  the  judgment,  it  was  neces- 
sary to  establish  affirmatively  fraud  or  collusion,  which,  it  seems  to 
me,  this  evidence  fails  to  establish. 

O'BRIEN,  P.  J.,  concurs. 


BrrriNGHOPF  et  al.  v.  HOROWITZ. 
(Supreme  Ck>iirt,  Appellate  Division,  Second  Department    November  16,  1906.) 

Bbokkbs— Commissions— Sale  Btfeoted  Without  Thbib  Aid. 

Brokers  were  not  entitled  to  a  commission  for  procuring  a  customer  for 
their  principal's  real  estate,  where  he  sold  the  premises  to  another  before 
they  produced  their  customer. 

[Ed.  Note — ^For  cases  in  point,  see  vol.  8,  Cent  Dig.  Brokers,  f  S  45,  47. 
68.] 

Hooker,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Louis  Ettinghoff  and  another  against  Henry  Horowitz. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, RICH,  and  MILLER,  JJ. 

Jerome  H.  Buck,  for  appellants. 
Charles  Bienenfeld,  for  respondent 

WOODWARD,  J.  This  is  an  action  for  broker's  commissions  al- 
leged to  have  been  earned  by  the  plaintiffs  in  procuring  a  customer 
ready,  willing,  and  able  to  purchase  upon  the  defendant's  terms.  There 
does  npt  seem  to  be  any  dispute  that  the  plaintiffs  produced  a  proper 
customer,  but  the  defendant  claims  that  at  the  time  the  customer  was 

i)roduced  he  had  contracted  to  sell  the  premises  to  another,  and  the 
earned  court  below  appears  to  have  believed  his  testimony  upon  this 
point.  There  was  no  conflict  of  evidence  upon  this  point,  and  there 
IS  no  evidence  to  show  that  the  defendant  acted  in  bad  faith  in  selling 
the  premises  before  the  plaintiffs  had  produced  their  customer,  and  we 
are  of  opinion  that  in  the  absence  of  such  evidence  a  broker  is  not 
entitled  to  commissions.  If  he  were,  then  every  owner  of  premises 
who  employed  more  than  one  broker  might  be  held  liable  for  commis- 
sions without  number,  if  the  several  brokers  should  produce  customers 
after  the  premises  had  been  sold.  We  think  that  a  broker  must  produce 
his  customer  while  the  premises  are  in  the  market;  that  the  owTier 
does  not  contract  to  hold  them  for  the  customer  to  be  produced  by  the 
broker,  but  that,  acting  in  good  faith,  he  may  sell  the  premises  at  any 
time  and  to  any  customer  who  is  willing  to  buy  upon  his  terms ;  and 
that  commissions  may  not  be  collected  for  customers  produced  after 
the  premises  have  been  sold. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All  con- 
cur, except  HOOKER,  J.,  who  dissents. 
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HOWARD  V.  BANK  OF  THE  METROPOLIS 
(Snpreme  Court,  Appellate  Division,  First  Department.    Noyember  5,  1906.) 

1.  Banks  aud  Banking— GoLLBcnoNS—NBOLiQEMcs—AGrnoN—QiJSSTiOM  for 

JUBT. 

Where  a  bank  having  a  note  for  collection  protested  it,  bnt  failed  to 
notify  an  Indorser,  and  the  holder  brought  an  unsuccessful  action  against 
the  Indorser,  In  a  subsequent  action  against  the  bank,  held  a  question  for 
the  Jury  whether  there  had  been  misrepresentation  or  a  request  on  the 
part  of  the  bank.  Inducing  the  plaintiff  to  bring  the  former  action. 

2.  New  TsiAii— Vebdiot  Contbabt  to  Evidbnob— Excessive  Damages. 

Ck>de  Civ.  Proc.  ft  999,  provides  that  the  judge  presiding  at  a  jury  trial 
may,  In  his  discretion,  entertain  a  motion  to  set  aside  the  verdict  and  grant 
a  new  trial  because  the  verdict  Is  for  excessive  damages.  Held,  that  the 
court  in  disposing  of  such  a  motion  has  no  authority  to  enter  an  order  re- 
ducing the  verdict  to  nominal  damages,  and  then  direct  a  judgment  to  be 
entered  for  such  amount 

[Ed.  Note.— For  cases  in  point,  see  vol.  87,  Cent  Dig.  New  Trial,  If 
324-329.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Robert  S.  Howard  against  the  Bank  of  the  Metropolis. 
From  a  judgment  entered  on  an  order  reducing  a  verdict  in  favor  of 
plaintiff,'  and  from  the  order  reducing  the  verdict,  plaintiff  appeals. 
Reversed  and  new  trial  ordered. 

See  93  N.  Y.  Supp.  1042. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
LAUGHLIN,  and  CLARKE,  JJ. 

Arnold  L.  Davis,  for  appellant. 
John  B.  Stanchfield,  for  respondent. 

O'BRIEN,  P.  J.  The  case  was  before  this  court  on  a  former  ap- 
peal, wherein  all  the  facts  and  questions  involved  were  fully  stated 
in  the  opinion  and  need  not  be  here  repeated.  Howard  v.  Bank  of 
the  Metropolis,  95  App.  Div.  342,  88  N.  Y.  Supp.  1070.  The  nature 
of  the  action,  as  therein  shown,  is  one  brought  by  Howard  against 
the  bank  to  recover  the  damages  which  he  claimed  to  have  sustained 
in  consequence  of  the  failure  of  the  bank  to  give  the  indorser  proper 
notice  of  protest,  and  upon  proof  which  has  been  again  introduced  upon 
the  present  trial  from  which  the  appeal  is  taken  it  was  held  by  this 
court  on  the  former  appeal  that  "a  cause  of  action  in  favor  of  the  plain- 
tiff was  established  by  proof  of  the  failure  of  the  bank  to  perform 
the  duty  of  giving  notice  to  the  indorser  which  it  assumed  when  it 
undertook  to  collect  the  note."  After  the  plaintiff  had  made  out  a 
prima  facie  case  the  learned  trial  judge  directed  the  attention  of  the 
jury  to  the  various  questions  of  fact  involved,  and,  in  effect,  instructed 
them  that,  if  they  found  for  the  plaintiff,  upon  the  subject  of  damages, 
there  were  two  elements  which  they  should  consider.  As  correctly 
stated  by  him : 

"The  measure  of  damage  ordinarily  which  the  holder  of  a  note  la  entitled 
to  recover  from  a  bank,  as  here.  In  failing  to  give  notice  of  protest.  Is  the  actual 
loes  suffered — ^the  real  loss  occasioned  by  the  default  of  the  bank.  *  *  * 
The  plaintiff  could  have  sustained  no  loss,  of  course,  by  any  default  of  the 


Digitized  by 


Google 


1004  100  NEW  YORK  SUPPLEMENT  (Sup.  CtL 

and  134  New  York  State  Reporter 

bank  except  nominal  damages,  if  at  the  time  the  note  matured  the  indorsei^ 
•    ♦    ♦    was  actually  insolvent." 

The  trial  judge  also  charged  that  if  the  plaintiff  was  induced  to 
bring  the  action  which  he  did — seeking  to  charge  the  indorser — hy 
request  of  the  bank,  or  as  the  result  of  any  misrepresentation  upon  its 
part,  then  the  costs  and  expenses  of  that  litigation  could  be  recovered 
as  part  of  the  plaintiff's  damages.  It  was  insisted  by  the  defendant 
that  upon  the  evidence  the  plaintiff  was  only  entitled  to  recover  nominal 
damages ;  the  claim  being  that  the  evidence  was  overwhelming  that  the 
indorser  was  insolvent,  and  that  there  was  not  sufficient  proof  of  a 
request  from  the  bank  or  such  misrepresentation  of  the  facts  as  would 
render  the  bank  liable  for  the  expenses  of  the  former  suit. 

Upon  the  close  of  the  evidence  the  counsel  for  the  defendant  asked 
the  court  to  hold  that  as  matter  of  law  the  plaintiff  had  only  shown 
himself  entitled  to  recover,  if  anything,  nominal  damages.  The  court 
seemed  inclined  to  take  this  view  of  the  effect  of  the  evidence,  but 
counsel  for  the  plaintiff  suggested  that  he  submit  the  question  to  the 
jury  and  take  their  verdict,  and,  if  favorable  to  the  plaintiff,  the  court 
could  then  set  it  aside.  This  was  the  course  finally  pursued  and  the 
case  was  submitted  to  the  jury,  which  found  a  verdict  in  favor  of  the 
plaintiff  for  the  face  of  the  note  and  interest,  and,  in  addition,  the 
expenses  pertaining  to  the  litigation  against  the  indorser,  with  inter- 
est. Upon  a  motion  then  made  by  the  defendant  to  set  aside  the  ver- 
dict as  against  the  weight  of  evidence,  as  contrary  to  law,  and  upott 
the  other  grounds  specified  in  section  999  of  the  Code  of  Civil  Pro- 
cedure, the  court  reserved  its  decision,  and  subsequently  made  an  order- 
reducing  the  verdict  to  six  cents,  and  the  principal  question  presented 
on  this  appeal  is  as  to  whether  this  order  on  which  the  judgment  ap- 
pealed from  is  entered  was  right.  There  can  be  no  doubt  but  that  it  was- 
within  the  power  of  the  court,  entertaining  the  view  it  did  of  the  evi- 
dence upon  disputed .  questions  of  fact  as  to  the  amount  of  damages 
suffered,  to  set  aside  the  verdict  as  against  the  weight  of  evidence  and 
direct  a  new  trial ;  but  we  have  found  no  sanction  for  a  practice  which 
will  permit  the  court,  of  its  own  motion,  after  the  jury  has  returned 
a  verdict,  to  reduce  it  to  a  nominal  amount. 

It  must  be  conceded  that  the  question  of  the  insolvency  of  the  in- 
dorser as  well  as  the  question  of  whether  the  plaintiff  was  induced 
to  bring  the  former  action  against  the  indorser  either  by  request  or 
misrepresentation  of  the  bank  were  questions  of  fact  for  the  jury  upon 
conflicting  evidence;  and  we  are  inclined  upon  the  question  of  the 
insolvency  of  the  indorser,  considering  the  presumption  of  solvency 
which  exists,  to  regard  this  also  as  a  question  of  fact  {or  the  jury. 
If  the  verdict  was  favorable  to  plaintiff,  the  trial  judge  had  still  the 
right,  upon  the  ground  of  being  against  the  weight  of  evidence,  to  have 
it  set  aside. 

Upon  the  other  question  as  to  the  right  to  recover  expenses  in- 
curred by  the  plaintiff  in  a  former  action  to  charge  the  indorser,  there 
is  authority  for  the  proposition  that  where  a  bank  has  been  guilty  of 
negligence  in  giving  notice  of  protest  to  the  indorser,  whereby  the 
indorser  is  released,  and  the  owner  of  the  note  has  knowledge  of  the 
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-negligent  acts,  his  cause  of  action  is  complete ;  and,  if  he  seeks  to  re- 
■cover  from  the  indorser,  he  cannot  subsequently  recover  from  the 
negligent  collector  the  expenses  of  such  prior  action  unless  it  was  in- 
<iuced  by  a  request  or  misrepresentation  on  the  part  of  the  collector. 
Hitchcock  V.  Bank  of  Suspension  Bridge,  57  App.  Div.  458,  68  N.  Y. 
Supp.  234;  Downer  v.  Madison  County  Bank,  6  Hill,  648;  Ayrault 
^.  Pacific  Bank,  1  Abb.  Prac.  (U.  S.)  381.  The  first  of  these  cases  is 
-seeming  authority,  also,  for  the  converse  proposition  that  where  there 
has  been  either  request  or  misrepresentation  on  the  part  of  the  officers  of 
a  bank,  which  has  led  the  owner  of  a  note  to  seek  to  charge  in  an  action 
the  indorser,  if  unsuccessful  because  of  the  negligence  of  the  bank, 
the  expenses  of  such  prior  suit  can  be  recovered.  Here  the  evidence 
shows  that  the  plaintiff  received  a  letter  from  the  defendant  bank, 
•which  reads  as  follows: 

''Our  attorney  claims  that  as  the  protest  notice  to  Ira  Van  Gieson  was  not 
returned  to  him  that  it  must  have  been  delivered,  also  that  if  the  name  is  il- 
legible that  it  is  practically  a  waiver  of  notice  of  protest  He  says  see  a 
lawyer  in  regard  to  collection." 

Plaintiff  also  testified  that  defendant's  note  collector  told  him  the 
notice  of  protest  had  been  sent  to  No.  1  Madison  avenue.  We  have, 
on  the  other  hand,  the  fact  that  the  plaintiff  learned  from  the  notary 
"before  the  case  came  on  for  trial  that  the  notice  had  been  sent  to 
'''Warren  Gilson"  in  plaintiff's  care. 

As  to  this  element  of  damage,  therefore,  as  correctly  held  by  the 
learned  trial  judge,  there  was  also  a  question  of  fact  for  the  jury, 
which,  under  the  principle  established  by  McDonald  v.  Met.  St.  Ry. 
<;o.,  167  N.  Y.  66,  60  N.  E.  282,  and  the  cases  which  have  since  fol- 
lowed that  decision,  the  Trial  Court  was  bound  in  the  first  instance 
to  submit  to  the  jury,  and  if  of  the  opinion  that  the  verdict  when  ren- 
xiered  was  against  the  weight  of  evidence  the  court  had  the  power  to 
set  aside  the  verdict  and  direct  a  new  trial.  We  find  no  sanction  for 
the  practice  that,  where  the  jury  has  rendered  a  verdict  in  favor  of  the 
plaintiff,  the  court  in  disposing  of  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial,  under  section  999  of  the  Code  of  Civil  Procedure, 
can,  instead,  enter  an  order  reducing  the  verdict  to  nominal  damages 
and  then  direct  a  judgment  to  be  entered  for  such  amount. 

As  the  relief  to  which  the  appellant  would  have  been  entitled  had 
the  court  entered  the  proper  order  would  be  a  new  trial,  it  follows 
that  the  disposition  to  be  made  upon  this  appeal  is  to  reverse  the  judg- 
ment and  order,  with  costs  to  the  appellant  to  abide  the  event  and  to 
direct  a  new  trial  of  the  action. 

Judgment  accordingly.     All  concur. 


JACKSON  v.  BRANDON  REALTY  CO.  et  al. 

(Supreme  Court,  Appellate  Term.    November  14,  1906.) 

JuDGiTENT— Conformity  to  Pleadings— Natuee  of  Action. 

Where  an  action  is  brought  to  recover  "damages  to  real  property  and 
trespass  in  taking  ♦  ♦  ♦  and  converting  mortgaged  property,"  a  recov- 
ery should  not  be  permitted,  without  an  amendment  of  the  complaint,  for 
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an  Imimirment  of  plaintUTB  mortgage  aecurity,  though  the  evidence  shows 
BQch  a  cause  of  action. 

[E(L  Note.— For  casee  in  point  see  vol.  80,  Cent  Dig.  Judgment,  ff  480, 
437.] 

2.  MOBTOAGES— RiOHT  OF  PASTIES— THIRD   PeBSOIV— IMPAIRMENT  OF   SEdnUTT. 

One  intentionally  impairing  the  security  of  a  mortgage  of  realty  hy  re- 
moving any  part  of  the  realty  is  liable  in  an  action  for  damages  by  the 
mortgagee. 

[Bd.  Note.— 'For  cases  hi  point,  see  vol.  85,  Cent  Dig.  Mortgages,  §S 
553,  500,  561.] 

3.  Same—Intent. 

One  knowingly  impairing  the  security  of  a  mortgage  of  realty  by  taking 
away  a  part  of  such  realty  is  chargeable  with  a  design  to  effect  that  ob- 
ject, though  his  leading  motive  may  have  been  his  own  gain. 

[Ed.  Note.— For  cases  in  point,  see  vol.  85,  Cent  Dig.  Mortgages,  U  553, 
560.] 

4.  Same— Nature  of  Wrong— Purpose  of  Tort- Feasor. 

The  cause  of  action  arising  on  the  impairment  of  the  lien  of  a  mortgage 
of  realty  by  carrying  away  a  part  of  the  realty  is  a  tort  to  support  which 
the  facts  must  warrant  an  inference  of  fraudulent  intent  or  wrongful 
purpose  to  impair  or  destroy  the  lien. 

[Ed.  Note. — ^For  cases  in  point  see  voL  85,  Cent  Dig.  Mortgages,  K 
653,560.] 

5.  Same— Trespass. 

A  mortgagee,  having  but  a  lien,  and  no  title,  and  no  possession  of  realty. 
cannot  maintain  an  action  against  a  third  person  for  damages  to  the  real 
property,  or  trespass. 

[Ed.  Note.— For  cases  in  point  see  vol.  35,  Cent  Dig.  Mortgages,  f  560.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Henry  H.  Jackson  against  the  Brandon  Realty  Company 
and  another.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

Alfred  &  Charles  Steckler,  for  appellant  Ruelius. 

Hulbert  &  Webb,  for  appellant  Brandon  Realty  Co. 

Stephen  H.  Jackson,  for  respondent 

PER  CURIAM.  It  seemis  to  be  conceded  that  the  action  was 
brought  to  recover  "damages  to  real  property,  and  trespass  in  taking, 
carrying  away,  and  converting  mortgaged  property."  It  was  tried 
as  though  an  action  to  recover  damages  for  impairment  of  plaintiff's 
mortgage  security,  and  probably  the  court  allowed  a  recovery  as 
though  for  such  damage.  This,  however,  should  not  have  been  done, 
even  though  the  evidence  showed  such  a  cause  of  action,  until  the  com- 
plaint had  been  amended.  It  seems  that,  if  a  person  intentionally  im- 
pairs a  mortgage  as  a  security  by  removing  any  part  of  the  real  prop- 
erty covered  by  a  mortgage,  he  does  a  wrongful  act  against  the  mort- 
gagee, and  is  liable  in  an  action  for  damages  by  the  mortgagee  for 
the  impairment  of  th'e  mortgage  as  a  security.  If,  in  the  present  case^ 
the  defendant  Ruelius  knew  that  by  taking  the  sashes  from  the  prem- 
ises the  value  of  plaintiff's  mortgage  as  a  security  would  be  impaired, 
he  would  be  legally  chargeable  with  a  design  to  effect  that  object,  al- 
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though  his  leading  motive  may  have  been  his  own  gain.  Van  Pelt  v. 
McGraw,  4  N.  Y.  11^114. 

Such  a  cause  of  action  as  has  been  referred  to  is  in  tort.  Its  grava- 
men is  a  fraudulent  intent  or  wrongful  purpose  to  impair  or  destroy  the 
lien,  and  to  support  such  an  action  the  facts  must  be  such  as  to  war- 
rant an  inference  to  that  effect.  Hovey  v.  Elliott,  118  N.  Y.  139,  23  N. 
E.  476.  This  is  so,  as  the  lien  of  the  mortgage  gave  the  mortgagee  no 
title  to  the  land.  According  to  the  evidence  presented  at  the  trial, 
the  mortgagee  had  but  a  Hen,  and  no  title  to  the  land,  and  no  posses- 
sion. There  .could,  therefore,  have  been  no  recovery  for  damages  to 
real  property  or  trespass.  It  does  not  appear  from  the  evidence  that 
Ruelius  knew  the  plaintiff  had  a  mortgage  upon  the  property.  It 
might  be  naturally  guessed  that  he  knew  of  it,  but  it  could  not  by 
fair  inference  be  said  from  the  evidence  that  he  knew  it.  The  evidence 
as  to  his  receipt  of  the  check  and  his  presence  at  the  office  falls  short 
of  evidence  warranting  a  finding  that  he  knew  of  plaintiff's  mortgage. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  wiSi  costs 
to  appellant  to  abide  the  event. 


FRIED  V.  WELLS  FARGO  &  CO. 

(Supreme  Court,  Appellate  Term.    November  14,  1906.) 
Gabbixbs  of  Gk)0D8— Limitatiow  of  Liabilitt—Notiob  of  Contents— Bvi- 

DENOB— SUFFICEEN  CT. 

In  an  action  against  an  express  company,  it  appeared  tbat  at  the  time 
of  the  shipment  a  receipt  limiting  the  carrier's  liability  to  fraud  and  gross 
negligence  was  delivered  to  the  shipper.  Plaintiff  testified  that  he  did  not 
read  the  receipt  at  the  time  of  shipment,  but  upon  cross-examination 
stated  that  the  receipt  came  out  of  his  own  book  of  receipts,  in  his  pos- 
session at  the  time  of  the  shipment.  Held  insufflcient  to  support  a  finding 
that  the  shipper  did  not  have  notice  of  the  limitation  of  liability  contained 
in  the  receipt 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Solomon  Fried  against  Wells  Fargo  &  Co.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWUNG,  JJ. 

Alexander  &  Green,  for  appellant, 
Henry  Hoelljes,  for  respondent. 

PER  CURIAM.  It  appears  that  at  the  time  of  the  shipment  of  the 
goods  a  receipt  containing  a  limitation  of  defendant's  liability  to  fraud 
and  gross  negligence  was  delivered  to  the  shipper,  and  that  the  receipt 
came  out  of  a  book  of  receipts  in  the  shipper's  possession  at  the  time 
the  goods  were  delivered  for  shipment.  It  seems  to  be  the  law  that, 
if  the  shipper  knew  the  terms  of  the  receipt,  the  limitation  of  liability 
would  bind  him.  Springer  v.  Westcott,  166  N.  Y.  117-123,  69  N.  E. 
693;  Rosenthal  v.  Weir,  170  N.  Y.  148,  153,  63  N.  E.  65,  57  L.  R.  A. 
527.  The  plaintiflf,  being  examined  in  his  own  behalf  by  his  counsel,  was 
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asked,  "Did  you  read  the  receipt  at  that  time  [time  of  shipment]  ?*  /acnd 
The  answered,  "No."  Upon  cross-examination  he  testified  that  the  receipt 
was  from  his  own  book ;  that  it  came  out  of  a  book  of  receipts  in  his  pos- 
session at  the  time  the  shipment  was  delivered.  Upon  this  evidence  the 
court  should  not  have  found,  as  it  must  have  found  to  have  rendered 
the  judgment,  that  the  shipper  did  not  have  notice  of  the  limitation 
of  liability  referred  to  in  the  receipt.  To  overcome  the  reasonable  in- 
ference that  he  knew  the  form  of  the  receipts  in  his  book,  it  was  not 
sufficient  to  show  that  he  had  not  read  the  receipt  at  the  time  of 
shipment.  • 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


MEEHAN  Y.  HOGAN  et  aL 

(Supreme  Oourt,  Appellate  Term.    November  14,  1906.) 

Mastkb  and  Sjebvant— Injubt  to  Employ^— Gontbibutobt  Neguoenob— Evi- 

DENCB. 

•  Evidence,  In  an  action  for  injury  to  an  employ^  by  bricks,  laid  the  day 
before  in  a  wall,  giving  way  when  he  placed  his  foot  thereon  while  oon- 
stnicting  a  scaffold  in  a  building  In  the  course  of  construction,  Tield  raf- 
flcient  to  go  to  the  jury  on  the  question  of  his  freedom  from  contributory 
negligence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84,  Coit  Dig.  Master  and  Serr- 
ant,  »  1089-1182.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Lawrence  Meehan  against  Daniel  Hogan  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

P.  Henry  Delehanty,  for  appellant. 

Frank  A.  Acer,  for  respondents. 

DOWLING,  J.  On  June  21,  1905,  plaintiff,  while  engaged  at  work 
as  a  bricklayer  upon  buildings  in  course  of  construction  by  defend- 
ant, was  laying  bricks  to  form  an  8-inch  wall,  which  was  to  rest  upon 
a  basement  wall  12  feet  high  and  16  inches  thick.  Upon  the  basement 
wall  had  been  placed  in  position  the  iron  floor  beams  for  the  first 
floor  of  the  building,  and  between  the  beams  three  courses  of  brick 
had  been  laid,  filling  completely  the  spaces  between  the  beams  and 
bringing  the  courses  up  to  a  level  with  the  tops  of  the  beams,  and 
such  courses  were  covered  with  cement.  Plaintiff  entered  upon  his 
work  on  June  21st  on  the  premises  in  question,  and  the  three  courses 
of  brick  had  been  laid  the  previous  da)r;  plaintiff  having  had  nothing 
whatever  to  do.  with  their  laying,  and  then  being  employed  on  another 
building.  Plaintiff  was  working  on  a  scaffold  built  inside  the  wall, 
about  2  to  4  inches  therefrom  and  on  a  level  with  the  tops  of  the 
beams,  when,  in  the  course  of  his  work,  he  put  one  foot  on  the  wall 
on  which  he  was  working,  and  some  bricks  in  the  three  courses  referred 
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to  fell  out,  precipitating  plaintiff  to  the  cellar  of  the  building,  whereby 
he  was  injured.  Plaintiff  was  a  bricklayer  of  30  years'  experience, 
and  Hogan,  foreman  of  defendants,  having  supervision  of  plaintiff's 
work  had  marked  out  the  new  wall  to  be  built. 

Plaintiff's  claim  is  that  defendants  were  guilty  of  negligence  (a)  in 
failing  to  furnish  him  with  a  safe  place  in  which  to  perform  his  work ; 
(b)  in  failing  to  provide  safe  ways,  works,  and  machinery  and  proper 
appliances  with  which  to  perform  his  work,  as  required  by  the  employers' 
liability  act;  (c)  in  negligently  and  defectively  constructing  a  brick  wall 
upon  which  plah|(MF  was  placed  at  work ;  (d)  in  failing  to  warn  plaintiff 
01  its  defective  construction.  Plaintiff,  by  his  own  testimony  and  that  of 
another  experienced  bricklayer,  sought  to  establish  that  the  proper  and 
recognized  method  of  building  a  wall  of  three  courses,  where  it  is 
intended  to  erect  an  8-inch  wall  upon  the  central  portion  of  a  16-inch 
wall  (as  in  this  case),  is  first  to  lay  a  course  of  bricks  crosswise  of  the 
wall  (known  as  "headers"),  then  a  middle  course  parallel  with  the 
wall  (known  as  "stretchers"),  and  finally  the  last  course  crosswise 
of  the  wall  (known  as  "binders").  This  method  of  construction  in- 
sures a  solid  and  firm  wall.  In  the  case  of  the  wall  in  question,  this 
method  was  not  followed,  but  all  the  courses  were  laid  as  "stretchers," 
parallel  with  the  wall ;  this  being  claimed  to  be  a  negligent  and  im- 
proper construction.  Furthermore,  it  is  sought  to-be  established  that 
the  cement  used  in  said  three  courses  was  defective  and  of  inferior 
grade.  At  the  close  of  plaintiff's  case  the  complaint  was  dismissed, 
and  from  such  dismissal  this  appeal  is  taken ;  plaintiff's  request  to  be 
allowed  to  go  to  the  jury  upon  specific  questions  having  been  denied. 

For  the  purposes  of  this  appeal,  the  testimony  given  in  behalf  of 
plaintiff  must  be  assumed  to  be  true ;  and  it  is  difficult  to  see  how  upon 
that  testimony  plaintiff  could  be  nonsuited.  If,  in  the  course  of  his 
employment,  doing  the  work  indicated  by  his  foreman,  plaintiff  placed 
one  foot  upon  a  wall  built  by  defendants  the  day  previous,  which  wall 
was  defectively  and  improperly  built  and  bound  together  with  inferior 
cement,  and  his  placing  his  foot  thereon  was  incident  to  and  neces- 
sary for  the  work  he  was  directed  to  do,  it  is  not  easy  to  see  how,  as  a 
matter  of  law,  he  can  be  charged  with  contributory  negligence,  unless 
he  was  bound  to  assume  that  a  wall  intended  to  support  the  8- 
inch  wall  of  the  entire  building  was  not  sufficiently  solid  to  bear  the 
weight  of  his  foot  or  body.  Upon  the  present  record,  the  judgment  ap- 
pealed from  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


ROCHB  v.  INDIA  RUBBER  ft  GUTTA  PERCHA  INSULATING  00. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

Mast]!»  and  Sebvant— Assumption  op  Risk. 

An  experienced  servant,  Injured  while  attempting  to  remove  with  a 
knife  rubber  caught  on  the  revolving  rolls  of  a  machine  to  thin  rubber, 
will  be  held  to  have  assumed  the  risk  from  abseuce  of  a  kind  of  clutch  on 
the  machine  which  would  have  stopped  the  rolls  in  time  to  save  his  hand ; 
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he  knowing  that  tbe  machine  could  not  be  stopped  by  the  clutch  on  it 
when  there  was  rubber  in  the  rolls,  but  that  It  could  be  stopped  only  by 
shutting  off  the  power. 

[Ed.  Note. — For  cases  In  point,  see  toL  84,  Cent  Dig.  Master  and  Serv- 
ant, §1  584-^»7.] 

Hooker,  J.,  dissenting. 

Appeal  from  Westchester  County  Court 

Action  by  Cornelius  G.  Roche  against  the  India  Rubber  &  Gutta 
Percha  Insulating  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  T.,  and  JENKS,  HOOKER, 
GAYNOR,  and  MILLER,  JJ. 

William  L.  Kiefer,  for  appellant 
James  M.  Hunt,  for  respondent 

JENKS,  J.  The  action  is  by  servant  against  master  for  neglect  to 
furnish  a  safe  place  and  safe  machinery.  The  latter  omission  alone 
was  the  subject  of  a  trial,  which  resulted  in  a  verdict  for  the  plaintiff. 
The  servant  had  been  of  long  service  in  the  master's  factory,  where, 
incidental  to  manufacturing,  rubber  was  thinned  out  by  passing  it 
through  certain  rolls  under  great  pressure.  The  rolls  were  worked 
by  machinery.  The  servant  had  been  told  how  to  work  the  machine, 
and  what  he  must  do  if  the  rubber  was  caught  in  the  rolls.  There  were 
several  machines,  of  which  each  included  these  rolls.  The  servant  had 
general  charge  of  one  of  them,  worked  by  Sorentino.  Sorentino  left 
his  mill  to  go  to  the  water-closet,  and  meanwhile  rubber  was  caught  in 
the  rolls  of  that  mill.  The  plaintiff  went  to  work  to  cut  it  ofiF  with  a 
knife,  as  he  had  been  instructed,  and  while  at  such  work  his  hand  was 
caught  in  the  revolving  rolls  and  injured. 

The  theory  of  the  master's  negligence  rests  upon  his  failure  to  pro- 
vide a  certain  kind  of  clutch,  which  it  is  asserted  would  have  stopped 
the  rolls  in  time  to  have  saved  the  hand  from  injury.  The  rolls  worked 
by  turning  in  opposite  directions.  They  were  about  five-eighths  of  an 
inch  apart  and  were  plainly  visible.  They  made  about  60  revolutions 
a  minute.  The  plaintiff  had  been  employed  about  this  machinery  and 
had  seen  the  same  or  similar  machinery  at  work  for  seven  years.  He 
testifies  that  he  understood  the  position  of  the  rolls  and  the  manner 
of  their  operation.  He  must  have  realized  that  if  his  hand  came  in 
contact  with  the  rolls  thus  adjusted,  thus  working  and  designed  to  ex- 
ert such  pressure  as  was  necessary  to  thin  out  this  rubber,  there  was 
danger  of  its  being  drawn  in  and  injured.  There  was  a  clutch  on  the 
machine,  but  the  plaintiff  testifies  that  he  knew  that  the  machine  could 
not  be  stopped  by  the  clutch  when  there  was  rubber  in  the  rolls,  but 
only  when  there  was  no  rubber  in  them.  And  he  testifies  that  he  knew 
that  there  was  no  way  of  stopping  the  machine  when  there  was  rubber 
in  the  rolls,  except  in  the  manner  that  it  was  stopped  on  the  day  of 
the  accident,  namely,  by  shutting  off  the  power.  I  think  that  upon 
his  own  testimony  he  must  be  held  to  have  assumed  the  risk,  within 
the  doctrine  of  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  101  N.  Y. 
520,  6  N.  E.  358,  54  Am.  Rep.  722,  and  Hickey  v.  Taaffe,  105  N,  Y,  26, 
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12  N.  E.  286.  Section  3  of  the  employers'  liabflity  act  (Laws  1902, 
p.  1748,  c.  600)  is  not  in  the  way  of  a  reversal  of  the  judgment.  Wil- 
son V.  New  York  Mills,  107  App.  Div.  99,  94  N.  Y.  Supp.  1090; 
Vaughn  v.  Glens  Falls  Portland  Cement  Co.,  106  App.  Div.  136,  93 
N.  Y.  Supp.  979. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide  the  event. 
All  concur,  except  HOOKER,  J.,  who  dissents. 


WEILLEB  v.  NEW  YORK  OITY  RY.  CO. 
(Supreme  Ck>urt,  Appellate  Term.    November  14,  1906.) 

1.  APPEAIr— REC0BI>— BVIDKNOE. 

Where  the  trial  court  dismissed  the  complaint  after  the  defendant  had 
introduced  some  evidence,  the  defendant's  evidence  should  be  included  in 
the  record  on  appeal. 

2.  CaBBIEBS— INJTTBIXS  TO  PASSENGElfr— QUESTION  FOB  JUBT. 

In  an  action  for  injuries  to  a  passenger  in  alighting  from  a  car,  evidence 
held  to  require  submission  of  the  case  to  the  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Annie  Weiller  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  BOWLING,  JJ. 

Emanuel  J.  Livingston,  for  appellant 
James  L.  Quackenbush,  for  respondent 

PER  CURIAM.  It  is  claimed  by  appellant  that  when  plaintiflF  rest- 
ed defendant  moved  to  dismiss,  that  the  court  reserved  decision,  that 
thereupon  defendant  called  a  witness  who  gave  some  testimony,  and 
that  thereafter  the  trial  justice  dismissed  the  complaint  The  testi- 
mony, if  any,  of  the  witness  called  by  defendant,  does  not  appear  in 
the  record;  but  there  is  in  the  record  a  statement  by  the  justice  that 
the  dismissal  was  before  "the  completion  of  testimony  for  the  defend- 
ant." The  testimony  of  this  witness,  if  there  was  any,  should  have  ap- 
peared in  the  record,  as  plaintiff  was  entitled  to  have  it  considered  by 
the  justice  in  passing  upon  the  motion  to  dismiss ;  for  it  was  the  case 
as  it  stood  when  the  motion  was  granted  that  should  have  been  con- 
sidered upon  the  dismissal.  It  may  well  have  been  that  the  testimony 
of  a  witness  called  by  defendant  aided  plaintiff  in  making  out  her 
case. 

It  seems  that  the  dismissal  cannot  be  sustained  upon  the  evidence 
offered  in  plaintiff's  behalf.    The  witness  Whim  testified : 

**I  noticed  she  motioned  the  conductor  to  stop  the  car,  and  he  rang  the  bell, 
and  then  the  car  stopped,  and  she  put  one  foot  on  the  step  and  one  foot  on 
the  street  and  before  she  had  a  chance  to  get  off  the  car  started,  and  she  was 
dragged  about  half  a  block." 

This  evidence,  with  that  of  the  plaintiff,  was  sufficient  to  have  re- 
quired the  submission  of  the  case  to  the  jury. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 

Digitized  by  VjOOQ IC 


1013  100  NEW  YORK  SUPPLEMENT  (Sup.  CL 

and  IM  N«w  York  SUU  Reporter 

SUGARMAN  y.  QOLDBBBa 

(Supreme  Court,  Appellate  Term.    November  14,  1906.) 

VKifDOB  AivD  PuBOHASEBr—lNOtTMBRANOEs— Unexpired  Lease. 

A  lease  which  does  not  terminate  until  after  the  time  fixed  In  a  contract 
of  sale  of  the  premises  for  the  delivery  of  a  deed  thereof  Is  an  Incnm- 
brance. 

[Ed.  Note.—- For  cases  in  point,  see  vol.  48^  Cent  Dig.  Vendor  and  Pur- 
chaser, f  252.] 

Appeal  frpm  City  Court  of  New  York. 

Action  by  Joseph  Sugarman  against  Samuel  Goldberg.     From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

Joseph  Wilkenfeld,  for  appellant. 
Tobias  A.  Keppler,  for  respondent. 

PER  CURIAM.  The  surrender  of  the  lease  was  from  April  304; 
the  time  for  delivery  of  the  deed,  April  11th.  Manifestly  the  lease  was 
an  incumbrance  not  provided  for  in  the  contract,  and  the  plaintiff  is 
entitled  to  recover.    The  case  shows  no  prejudicial  error. 

The  judgment  should  be  affirmed,  with  costs. 


BRAUN  V.  UNION  RY.  CO.  OF  NEW  YORK  CITT. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16.  1906^ 

1.   CaBBIEBS— INJUBY  TO  PASSENGEB^PREBUMPnONS— RE8  IpSA  LOQUITUB. 

Where  a  passenger  on  a  street  car  was  Injured  by  the  derailment  of 
the  car,  it  raised  a  presumption  of  negligence  on  the  part  of  the  carrier. 

[Fid.  Note. — ^For  cases  in  point  see  voL  9,  Cent  Dl|^  Carriefs,  H  1283, 
1288.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  John  Braun,  by  John  V.  Braun,  as  guardian  ad  litem, 
against  the  Union  Railway  Company  of  New  York  City.  From  a 
judgment  dismissing  the  complaint,  plainti£F  appeals.  Reversed  and 
new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER,  RICH,  and  MILLER,  JJ. 

Stephen  J.  Stilwell,  for  appellant 
William  E.  Weaver,  for  respondent 

WOODWARD,  J.  The  facts  as  stated  by  respondent  are  that  the 
plaintiff,  a  seven  year  old  child,  was  a  passenger,  in  company  with 
his  father,  on  one  of  the  defendant's  cars,  about  8  o'clock  at  nig^ht, 
on  October  11,  1903.  The  car  was  derailed — ^left  the  track,  the  front 
end  of  the  car  going  into  a  ditch  or  excavation  along  the  track — and 
the  infant  plaintiff  sustained  some  personal  injuries,  for  which  this 
action  sought  recovery.    At  the  close  of  the  evidence,  in  which  the 


Digitized  by 


Google 


Sup.  Ct)  EOGEB8  V.  JONES.  1013 

defendant  sought  to  establish  certain  facts  in  reference  to  the  condi- 
tion of  the  car  and  of  the  tracks,  the  learned  court  directed  a  ver- 
dict for  the  defendant,  and  appeal  comes  to  this  court. 

The  judgment  should  be  reversed.  Notwithstanding  the  sugges- 
tion in  Hastings  v.  Central  Crosstown  R.  R.  Co.,  7  App.  Div.  312, 
40  N.  Y.  Supp.  93,  that  the  doctrine  of  res  ipsa  loquitur  did  not  apply 
to  horse  street  railways,  we  are  of  opinion  that  where,  as  distinguished 
from  the  plaintiff,  the  defendant  has  full  charge  of  the  rails,  of  the 
cars,  and  of  the  mode  of  their  propulsion,  the  happening  of  an  ac- 
cident to  the  car  upon  which  the  plaintiff  is  a  passenger,  by  reason  of 
which  the  plaintiff  sustains  an  injury,  raises  a  presumption  of  neg- 
ligence upon  the  part  of  the  defendant ;  that  the  rule  is  one  relating 
to  carriers  of  passengers,  and  not  merely  to  steam  railroads.  Hollahan 
v.  Metropolitan  Street  R.  Co.,  73  App.  Div.  164,  76  N.  Y.  Supp.  751 ; 
PaUner  v.  D.  &  H.  C.  Co.,  120  N.  Y.  170,  174,  175,  24  N.  E.  302,  17 
Am.  St.  Rep.  629 ;  Cosulich  v.  S.  O.  Co.,  122  N.  Y.  118,  127,  128,  25 
N.  E.  269,  19  Am.  St.  Rep.  476,  and  authorities  there  cited.  If  we  are 
right  in  this  proposition,  and  it  is  conceded  that  the  case  was  tried 
upon  this  theory,  the  defendant  offering  evidence  intended  to  show 
that  it  had  exercised  the  degree  of  care  which  the  law  demands,  it 
was  for  the  jury  to  say  whether  the  evidence  of  the  defendant  was  suf- 
ficient to  overcome  the  presumption.  It  is  true  that  the  plaintiff's  evi- 
dence was  in  nowise  controverted.  The  plaintiff  made  a  prima 
facie  case.  The  defendant  undertook  to  overcome  that  case  by  show- 
ing facts  from  which  it  might  be  inferred  that  it  had  exercised  that 
degree  of  care  which  the  circumstances  required,  and  it  was  clearly  a 
question  for  the  jury  to  say  whether  it  had  overcome  the  presumption 
of  negligence. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event.    All  concur. 


ROGERS  y.  JONES  et  al. 
(Supreme  CJourt,  Appellate  Division,  Se<5ond  Department    November  16,  1906.) 

1.  AppKAii— Dismissal  on  MsRireh-REvisw. 

Where  plaintiff  appeals  from  a  Judgment  and  from  an  order  denying  a 
new  trial  after  the  dismissal  of  his  complaint  at  the  close  of  his  evidence 
on  the  ground  that  the  facts  proven  did  not  constitute  a  cause  of  action, 
plalntijQF  is  entitled  to  the  most  favorable  inferences  to  be  drawn  from  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Error* 
«  4024.] 

2.  Masteb  and  Sebyant— Negligence  or  Sebvant— Injubt  to  Thibd  Per- 

son. 

Defendant  sent  a  trucls  load  of  goods  in  charge  of  a  driver  to  a  steam- 
ship dock,  and  after  the  load  had  been  brought  to  a  place  indicated  by 
the  steamship  company's  servant  plaintiff,  an  experienced  longshoreman, 
in  accordance  with  his  duty,  began  to  assist  in  unloading  the  truck.  The 
driver  went  to  the  front  end  of  the  truck  to  untie  a  rope  used  to  bind  the 
load,  while  plaintiff  attempted  to  hold  up  the  rear  end  of  the  load  to  per- 
mit the  removal  of  the  rope.    When  the  rope  was  unfastened  the  weight 


Digitized  by 


Google 


1014  100  NBW  YORK  SUPPLEMENT  (Sup.    Ct 

&nd  134  New  York  State  Reporter 

was  too  heavy  for  plaintiff  and  the  driver  to  control,  and  a  portion  of 
the  load  fell  off,  Injuring  plaintlfT.  Held  insaffici^t  to  establish  negli* 
gence  on  the  part  of  the  driver. 

Appeal  from  Special  Term. 

Action  by  Joseph  Rogers  against  Frank  S.  Jones  and  another. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial,  he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
and  MILLER,  JJ. 

Samuel  H.  Randall,  for  appellant. 
Joseph  M.  Gazzam,  Jr.,  for  respondents. 

WOODWARD,  J.  The  complaint  was  dismissed  in  this  action  at 
the  close  of  plaintiff's  evidence,  on  the  ground  that  the  facts  proved 
did  not  constitute  a  cause  of  action.  The  plaintiff  appeals  from  the 
judgment  and  from  an  order  denying  a  new  trial,  and  it  will  not  be 
questioned  that  upon  this  appeal  he  is  entitled  to  the  most  favorable 
inferences  to  be  drawn  from  the  evidence. 

But,  with  this  concession,  we  are  persuaded  that  there  should  be  no 
reversal  of  the  judgment.  The  most  favorable  view  of  the  evidence 
for  the  plaintiff  would  be  that  the  defendants  sent  a  large  truck  load 
of  goods  to  the  dock  of  the  Maine  Steamship  Company  in  charge 
of  a  driver,  who  is  not  suggested  to  have  been  incompetent;  that 
the  plaintiff  was  an  experienced  "longshoreman,"  and  that  it  was  a 
part  of  his  duties  to  assist  in  the  unloading  of  such  trucks ;  that  the 
load  was  brought  to  a  place  indicated  by  tfie  steamship  company's 
servant,  and  that  defendant's  driver  went  to  the  front  end  of  the 
truck  for  the  purpose  of  untying  one  of  the  ropes  used  in  binding  on 
the- tiers  of  boxes  and  barrels  which  made  up  the  load;  that  the 
plaintiff  was  engaged  in  holding  up  the  rear  end  of  the  load  for  the 
purpose  of  permitting  the  removal  of  the  rope;  and  that,  when  the 
same  was  unfastened,  the  weight  was  too  heavy  for  the  plaintiff  and 
the  driver  in  control  of  the  rope  to  hold  up,  and  a  portion  of  it  fell 
off,  injuring  the  plaintiff.  There  is  no  suggestion  that  the  load  was 
improperly  placed,  or  that  it  was  not  proper  to  have  it  bound  with 
ropes,' or  that  it  was  not  proper  for  the  driver  to  untie  the  rope,  pre- 
paratory to  unloading  the  same,  and  the  negligence  of  the  defendant's 
servant,  if  any,  must  be  found  in  the  particular  manner  in  which 
he  unfastened  the  rope,  and  as  to  this  there  is  no  evidence  showing 
that  he  was  in  anywise  negligent,  or  that  he  did  an3rthing  other  than 
he  was  expected  to  do  in  the  intelligent  and  practical  discharge  of 
his  duties.  The  entire  situation  was  obvious  to  the  plaintiff.  The  de- 
fendant's servant  did  what  he  was  expected  to  do,  and  there  was  no 
actionable  negligence  in  the  case,  as  shown  by  the  very  best  view  that 
can  be  placed  upon  the  evidence. 

But,  beyond  this,  the  plaintiff  himself  says,  in  his  initial  statement, 
that  he  himself  tock  off  the  first  rope  and  that  the  things  fell  down 
upon  him.  He  then  says  that  he  saw  the  driver  go  forward  to  untie 
the  rope,  and  that  when  this  was  done  the  load  fell  on  him,  but  in 
either  event  there  was  no  negligence  shown  on  the  part  of  the  de- 
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fcndant's  servant,  and  when  the  motion  was  made  to  dismiss  the  com- 
plaint there  was  no  evidence  before  the  jury  to  show  that  any  wrong 
had  been  done  the  plaintiff.  The  mere  happening  of  the  accident, 
under  the  circumstances  disclosed  by  the  evidence,  did  not  raise  a 
presumption  against  the  defendants. 

The  judgment  may  be  properly  modified  by  striking  out  the  clause 
"upon  the  merits,"  and,  as  so  modified,  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  without  costs.    All  concur. 


HENNING  V.  SAVAOB. 
(Supreme  Court,  Appellate  Term.    Noyember  14,  1006.) 

1,  Landlobd    and    Temakt— Rent— Rights    and    Lxabiuties— Failubc    or 

Landlobd  to  Refaib. 

A  landlord's  agreement  at  the  time  of  making  a  lease  to  put  the  prem- 
ises in  repair,  and  his  failure  to  do  so,  is  no  bar  to  an  action  for  rent,  if 
the  lessee  has  nevertheless  taken  possession. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32,  Gent.  Dig.  Landlord  and 
Tenant,  H  782,  783.] 

2.  Sams— Eviction. 

Though  the  tenant  surrendered  to  the  landlord,  and  the  surrender  was 
accepted,  and  the  surrender  and  acceptance  occurred  after  facts  constitut- 
ing a  constructive  eviction,  it  was  no  defense  to  an  action  for  rent  for  the 
time  during  which  the  tenant  occupied  the  premises. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32,  Cent  Dig.  Landlord  and 
Tenant,  U  765,  766.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  James  W.  Henning  against  Anna  Josephine  Savage. 
From  a  judgment  in  favor  of  plaintiff,  from  an  order  denying  a  new 
trial,  from  an  order  denying  a  motion  to  set  aside  the  verdict,  and  from 
an  order  denying  a  motion  to  strike  out  a  defense  and  dismiss  a  coun- 
terclaim, defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWUNG,  JJ. 

Alexander,  Watriss  &  Polk,  for  appellant 
Franklin  Bartlett,  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  recover  rent  of  premises 
let  to  the  defendant  by  a  written  lease  for  a  term  of  three  years  at 
the  annual  rental  of  $3,500,  payable  monthly  in  advance.  Plaintiff 
claimed  for  the  rent  from  August  1  to  December  1,  1904,  inclusive. 
The  defendant  in  her  answer  admits  the  making  of  the  lease  and 
nonpayment  of  the  rent  claimed,  but  sets  up  as  a  defense  that  "at 
the  time  of  the  making  of  the  instrument  of  lease"  the  plaintiff  agreed 
to  make  certain  repairs  (enumerating  them  at  length)  ;  that  plaintiff 
failed  to  make  such  repairs ;  that  for  that  reason  the  premises  became 
untenantable ;  that  defendant  was  forced  thereby  to  vacate  the  premises 
and  surrender  the  same  to  the  landlord,  which  surrender  was  accepted 
by  him ;  and  by  way  of  counterclaim  sets  up  a  claim  for  damages  to 
furniture  and  for  money  expended  in  making  repairs.  As  to  such 
counterclaim  only  the  sum  of  $10.10  was  proven.    The  facts  in  the 
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case  are  substantially  undisputed.  The  defendant  took  possession 
of  the  premises  on  July  9,  1904,  paying  that  month's  rent,  and  re- 
mained in  occupancy  until  October  1,  1904.  The  lease  was  introduced 
in  evidence,  and  contains  a  covenant  to  the  effect  that  the  tenant  shall 
keep  said  premises  in  repair  at  her  own  cost  and  expense,  including 
all  repairs  required  to  the  plumbing  work.  Attached  to  the  lease  is 
a  slip  headed,  "List  of  Repairs  Wanted  at  135  West  44th  St."  Then 
follows  a  statement  of  several  improvements  in  the  way  of  painting 
and  papering  and  plumbing.  The  plaintiff  conceded  upon  the  trial 
that  the  repairs  enumerated  on  this  list  were  agreed  to  be  done  by  him. 

Over  the  objections  made  and  exceptions  taken  to  such  testimony, 
the  defendant  was  allowed  to  prove  that  when  she  took  possession  of 
the  premises  they  were  in  an  unsanitary  and  unhealthy  condition; 
that  unhealthy  and  noxious  odors  pervaded  the  house ;  that  the  plumb- 
ing was  old,  worn,  and  defective ;  that  the  closets  were  filthy  and  not 
properly  trapped ;  that  the  drainage  was  defective ;  and  that  owing  to 
this  situation  she  was  compelled  to  vacate  the  premises.  The  right 
of  the  defendant  to  introduce  parol  testimony  as  to  the  making  of 
an  independent  parol  agreement,  collateral  to  the  lease,  regarding 
the  necessary  repairs  to  be  made  upon  the  premises,  need  not  now 
be  determined.  The  plaintiff  concedes  such  an  agreement  to  make 
repairs  was  made  prior  to  or  at  the  time  the  lease  was  made,  but  urges 
that  the  landlord's  failure  to  put  the  premises  in  repair  is  no  bar  to 
an  action  for  rent,  if  the  lessee  has  nevertheless  taken  possession. 
In  this  position  the  authorities  support  him.  Harger  v.  Edmonds, 
4  Barb.  256.  A  breach  of  a  covenant  on  the  part  of  a  lessor  is  not  a 
legal  excuse  for  the  nonpayment  of  rent.  Douglas  v.  Cheeseborough 
Bldg.  Co.,  56  App.  Div.  403,  67  N.  Y.  Supp.  755.  The  defendant's 
claim  that  there  was  a  surrender  by  her  and  acceptance  by  the  land- 
lord in  October  is  no  defense  in  an  action  for  the  rent  for  the  months 
during  which  she  occupied  the  premises,  and  the  same  is  true  if  the 
facts  shown  constituted  an  eviction.  Stein  v.  Rice,  23  Misc.  Rep. 
348,  51  N.  Y.  Supp.  320.  The  judgment  for  the  defendant  must  be 
reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


FISCHER  v.  FROHNB. 

(Supreme  Court,  Appellate  Term.    November  14*  1906.) 

Tbial— CoxjBSB  OF  Tbiait-Right  to  Globb. 

Where  plaintiff  voluntarily  withdrew  the  only  claim  disputed  by  de- 
fendant, who  Interposed  a  counterclaim,  the  refusal  to  permit  defandant 
to  close  the  argument  to  the  jury  was  reversible  error. 

[Ed.  Note.— For  casea  In  point,  see  vol.  46,  Cent  Dig.  Trial,  f  68.1 

Appeal  from  Municipal  Courts  Borough  of  Manhattan^   Seventh 
District. 
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Action  by  Frederick  William  Fischer  against  William  C.  Frohne. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

Robinson,  Biddle  &  Ward  (Norman  B.  Beecher,  of  counsel),  for 
appellant. 

John  P.  Schuchman,  for  respondent. 

GILDERSLEEVE,  J.  The  complaint  herein  set  forth  three  causes 
of  action  against  the  defendant,  two  of  which  were  wholly  admitted 
by  the  answer.  The  third  cause  of  action  alleged  an  indebtedness 
on  the  part  of  defendant  for  six  months'  rent.  The  answer  admitted 
owing  for  five  months,  but  denied  that  the  defendant  owed  for  the 
sixth  month.  When  the  parties  met  for  trial,  and  after  the  jury  was 
sworn,  the  plaintiffs  attorney  waived  the  claim  for  rent  for  the  sixth 
month,  claiming  only  for  five  months,  which  the  defendant  had  by 
his  answer  admitted.  The  defendant,  having  set  up  a  counterclaim, 
then  proceeded  to  sustain  it,  and  put  the  defendant  and  other  witnesses 
upon  the  Ftand  in  support  thereof.  The  plaintiff's  attorney,  at  the  close 
of  the  testimony  on  tiie  part  of  the  defendant,  addressed  the  jury 
regarding  his  defense  to  the  defendant's  counterclaim,  and  proceeded 
to  introduce  testimony  contradictory  to  the  defendant's  contention. 
At  the  close  of  the  entire  case  the  defendant  claimed  the  right  to  close 
to  the  jury,  which  was  refused  him,  and  to  which  refusal  he  took  an 
exception.  The  denial  of  the  right,  where  the  defendant  has  the 
affirmative  of  the  issue,  to  close  the  case  to  the  jury,  has  frequently 
been  held  to  be  error.  Elwell  v.  Chamberlain,  31  N.  Y.  611 ;  Millerd 
V.  Thorn,  56  N.  Y.  402 ;  Conselyea  v.  Swift,  103  N.  Y.  604,  9  N.  E. 
489.  The  plaintiff,  by  voluntarily  withdrawing  his  claim  for  the 
last,  month's  rent,  the  only  item  disputed  by  the  defendant,  in  effect 
amended  the  complaint  in  that  respect,  and  left  nothing  to  be  proven 
by  the  plaintiff  to  entitle  him  to  a  judgment,  had  there  been  no  coun- 
terclaim interposed  by  the  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


RUDERMAN  v.  SCHWARTZ. 
(Supreme  Court,  Appellate  Term.    November  14,  1906.) 

Witnesses— Cbobs-Examination  as  to  Writings. 

Where  a  broker,  to  whom  a  certain  sum  bad  been  paid  as  a  commis- 
sion by  the  owner  for  finding  a  purchaser,  sued  for  a  specified  sum  as 
extra  compensation  agreed  to  be  paid  him,  and  plaintiff  Introduced  In 
evidence  the  written  agreemoit  for  the  payment  of  the  commission,  it  was 
error  not  to  permit  him  to  be  cross-examined  as  to  who  drew  the  oontract 
and  whether  it  was  read  to  him  before  he  signed  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  50,  Cent  Dig.  Witnesses,  Sf 
931-954,  9G7-975.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 
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Action  by  Louis  Ruderman  against  Jacob  Schwartz.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

S.  C.  Sugarman,  for  appellant. 

Benjamin  D.  Levy,  for  respondent. 

DOWLING,  J.  The  complaint  alleged  that  the  defendant  by  an 
oral  agreement  promised  to  pay  the  plaintiff  and  one  Harry  Friend 
the  sum  of  $500  each,  in  addition  to  a  commission  of  $160  each,  if 
they  would  procure  a  purchaser  for  the  defendant's  premises  situate 
in  174th  street,  this  city,  for  the  sum  of  $42,600;  that  they  did  so 
procure  purchasers  for  that  sum;  that  the  sum  of  $160  was  paid 
plaintiff  as  his  agfreed  commission,  but  that  the  $500  extra  compen- 
sation had  never  been  paid.  Plaintiff  recovered  judgment  for  said 
sum  of  $500. 

The  plaintiff  was  the  only  witness  sworn  in  his  own  behalf,  and  in 
his  testimony  there  are  many  inconsistent  and  contradictory  state- 
ments, and  it  has  many  marks  of  inherent  improbability.  His  co- 
worker. Friend,  does  not  appear.  The  evidence  by  the  defendant  was 
substantially  uncontradicted,  and  was  to  the  effect  that  the  plaintiff 
and  Friend  approached  the  defendant  and  solicited  the  privilege  of 
selling  his  property.  He  asked  $43,000.  Within  a  few  minutes  there- 
after they  brought  in  two  persons,  named  Dresch  and  Newmark, 
who  offered  the  defendant  $42,500  for  his  property,  which  he  accepted. 
The  subject  of  broker's  commissions  was  then  brought  up,  and  the 
defendant  agreed  that  the  plaintiff  and  Friend  should  have  the  usual 
1  per  cent,  commission,  of  which  it  was  agreed  by  plaintiff  and  Friend 
that  there  should  be  paid  to  Dresch,  and  Newmark  $200.  Subsequently 
a  contract  was  entered  into  between  the  defendant  and  the  purchas- 
ers, and,  after  the  contract  was  signed,  the  plaintiff  and  Friend,  bas- 
ing their  claim  upon  the  ground  that  they  had  agreed  that  Dresch  and 
Newmark  should  have  $200  of  their  commissions,  asked  the  defend- 
ant for  more  than  the  regular  1  per  cent,  commission.  Finally  it 
was  agreed  that  the  plaintiff  and  Friend  should  each  have  $160  when 
the  title  was  closed,  and  a  written  agreement  to  that  effect  was  signed 
by  the  parties.  This  appears  in  evidence.  At  this  time  no  claim  was 
made  for  any  $500  extra  compensation,  nor  mention  made  of  such 
amount.  Subsequently  the  plaintiff  and  Friend  brought  an  action  to 
recover  the  amount  specified  in  the  agreement,  which  action  was 
settled  by  the  payment  to  them  of  said  sum  of  $320  and  $2  costs,  for 
which  they  gave  their  receipt  in  full,  which  receipt  was  also  offered 
and  received  in  evidence.  The  only  reason  given  by  plaintiff  as  to 
why  he  did  not  claim  in  that  suit  the  sum  of  $500  additional,  claimed 
now  by  him,  was,  as  he  says :  "Because  I  was  not  sure  of  this  money. 
*  *  *  I  was  trying  to  get  this  first.*'  The  defendant  denied  un- 
qualifiedly that  he  ever  agreed  to  pay  the  extra  $500  claimed  by  the 
plaintiff.  He  is  corroborated  in  many  material  particulars,  and  his 
testimony  is  consistent  and  in  accord  with  the  reasonable  probabil- 
ities to  be  drawn  from  the  facts  and  circumstances.    The  agreement 
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for  the  payment  to  the  plaintiff  of  $160  commissions  was  introduced 
in  evidence  by  his  counsel,  and  the  defendant's  counsel  was  not  per- 
mitted to  cross-examine  the  plaintiff  as  to  who  drew  the  contract, 
and  whether  or  not  it  was  read  to  the  plaintiff  before  he  signed  it. 
This  was  error.  A  careful  examination  of  the  record  convinces  us 
that  the  interests  of  justice  require  that  there  should  be  a  new  trial. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


ELMORE  V.  NEW  YORK  CITY  RY.  CO. 

(Supreme  Court,  AppeUate  Term.    November  14,  1906.) 

JuBT— Demand— SuTFiciKNOT. 

Under  the  statute  both  parties  to  an  action  need  not  demand  a  jury  In 
order  to  secure  the  rights  of  both  thereto. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. * 

Action  by  Arthur  Elmore  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

E.  V.  R.  Ketchum,  for  appellant 
Henry  J.  Smith,  for  respondent 

PER  CURIAM.  The  statute  does  not  require  both  parties  to  de- 
mand a  jury  in  order  to  secure  the  rights  of  both  thereto.  The  rec- 
ord herein  does  not  show  that  the  plaintiff  waived  a  jury  at  any  stage 
of  the  case.  Under  the  circumstances  disclosed,  it  was  error  for  the 
learned  justice  to  proceed  to  trial  without  a  jury.  The  legal  rights 
of  the  parties  are  correctly  stated  in  SherwooiJ  v.  N.  Y.  Telephone 
Co.,  46  Misc.  102,  91  N.  Y.  Supp.  387. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

DUGRO,  J.,  took  no  part. 


AMERICAN  STRUCTURAL  STEEL  CO.  v.  RUSH. 
(Supreme  Court,  AppeUate  Term.    November  14,  1906.) 

DASf AGES— Breach  of  Agreement— Nominal  Damages. 

One  suing  for  a  breach  of  an  agreement  entered  Into  on  a  compromise 
of  a  substantial  controversy  between  the  parties  Is,  In  the  absence  of  evi- 
dence of  substantial  damages,  entitled  to  nominal  damages. 

[Ed.  Note.— For  cases  In  point,  see  vol.  15,  Cent  Dig.  Damages,  I  31.] 

Dowling,  J.,  dissenting. 

Appeal  from  City  Court  of  New  Yorlc 
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Action  by  the  American  Structural  Steel  Company  against  Myron 
C.  Rush.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

Merrill  &  Rogers,  for  appellant. 
James  W.  Ridgway,  for  respondent. 

PER  CURIAM.  It  seems  that  the  contract,  upon  a  breach  of 
which  the  action  is  based,  was  entered  into  for  a  sufficient  considera- 
tion. The  defendant  agreed,  among  other  things,  to  retain  counseU 
and  plaintiff  agreed  to  abide  by  the  result  of  the  action  in  the  way 
in  which  the  contract  specifies.  The  parties  had  a  substantial  con- 
troversy. It  was  as  to  whether  the  $500  was  due.  It  was  compromised 
by  the  making  of  the  agreement  in  question.  There  may  well  be  a 
question  as  to  whether  there  was  evidence  of  substantial  damages, 
but  certainly  nominal  damages  were  recoverable,  and  in  the  interests 
of  justice  the  judgment  will  be  reversed,  and  a  new  trial  ordered,, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

DOWLING,  J.,  dissents. 


SCHENFBLD  v,  HOCHMAN. 
(Sapreme  Court,  Appellate  Term.    November  14,  1906.) 

Releasb— Yaliditt. 

Where  a  person  signing  a  releafie  of  his  claim  believed,  when  slgnfns^ 
the  Instmment,  that  it  was  a  release,  he  was  bound  thereby,  though  he^ 
did  not  read  It 

[Bd.  Note.— For  cases  in  point,  see  voL  42,  Cent  Dig.  Release,  §§  30-32.1 

Appeal  from  City  Q3urt  of  New  York. 

Action  by  George  Schenfeld  against  Max  Hochman.    From  a  judg- 
ment for  plaintiflF,  defendant  appeals.    Reversed,  and  new  trial  ordered. 
Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 
Carl  Schurz  Petrasch,  for  appellant. 
Henry  Kuntz,  for  respondent 

PER  CURIAM.  The  verdict  seems  to  be  contrary  to  the  weight 
of  evidence.  The  defendant  called  three  witnesses,  Grossman,  Wald- 
man,  and  Flowerman,  who  testified,  in  substance,  to  admissions  of 
plaintiff  at  various  times  to  the  effect  that  he  knew  he  was  signing 
a  release  when  he  signed  the  release  produced  by  the  defendant. 
The  plaintiff  did  not  deny  the  making  of  any  of  these  admissions,  but 
testified  merely  that  he  had  never  heard  the  release  read  before  (the 
trial),  and  only  signed  it  by  advice.  It  was  not  necessary  that  plain- 
tiff should  have  read  the  release  to  make  it  binding  upon  him.  If^ 
when  he  signed  it,  he  believed  it  was  a  release,  he  would  be  bound 
by  it    The  question,  "Didn't  you  say  that  you  heard  they  got  more 
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than  $150,  and  that  is  the  reason  you  brought  suit?"  answered  as 
follows,  by  plaintiff:  "Yes,  sir;  that  is  right" — seems  quite  con- 
vincing that  plaintiff  knew  he  was  signing  a  release  of  his  claim  when 
he  signed  Exhibit  2. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


LBVENSON  V.  ARNOLD. 
(Supreme  Court,  Appellate  Term.    November  14,  1906.) 

Tbtal— Refusal  to  Ohabok  on  Issue. 

There  being  some  evidence  tending  to  establish  the  defense  of  usury,  It 
was  error  for  the  court  to  refuse  to  charge  thereon,  and  to  state,  '*I 
will  not  charge  as  to  usury  at  all.'* 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trial,  ((  613- 
616.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Joseph  Levenson  against  Manes  Arnold.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  granted. 

See  97  N.  Y.  Supp.  990. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

Charles  Tolleris,  for  appellant. 
Samuel  Manheimer,  for  respondent 

GILDERSLEEVE,  J.  The  pleadings  are  oral.  The  action  is 
t)rought  on  promissory  notes.  The  defenses  are  payment  and  usury. 
The  case  was  tried  before  the  justice  and  a  jury,  and  a  verdict  was 
rendered  for  plaintiff.    Defendant  appeals. 

Although  there  was  some  evidence  tending  to  establish  the  defense 
of  usury,  the  justice  refused  to  charge  the  jury  on  that  branch  of  the 
case.  The  language  of  the  court  was:  "I  will  not  charge  as  to  usu- 
ry at  all."    We  think  this  refusal  was  prejudicial  error. 

'  The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


MONROE  V.  PROCTOR. 
(Supreme  Court,  Appellate  Term.    November  14,  1906.) 

1.  APPBAIr-PBESUliPnONS— INFEBENCES  FbOM  BV'IDENCE. 

Where  the  complaint  Is  dismissed  on  plaintiff's  evidence,  he  Is  entitled 
on  appeal  to  the  most  favorable  Inferences  that  can  be  drawn  from  the 
evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
I  3748.] 

2.  Master  and  Sebvaivt— WBONOFUii  DiscHABaB— Burden  of  Pboof. 

In  an  action  by  a  servant  for  wrongful  discharge,  the  burden  Is  not  on 
plaintiff  to  show  a  vain  search  for  other  employment  during  the  term. 
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8.  Same— EviDENcnt— Sufficiency. 

In  an  action  by  the  servant  against  the  master,  evidence  held  to  show 
a  wrongful  discharge. 

Appeal  from  City  Court  of  New  York. 

Action  by  Anna  Monroe  against  Frederick  F.  Proctor.     From  a 

judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial, 

plaintiff  appeals.    Reversed,  and  new  trial  granted. 
Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 
Sturcke  &  Andrews  (Louis  Sturcke,  of  counsel),  for  appellant- 
William  F.  S.  Hart  (David  Tim,  of  counsel),  for  respondent. 

GILDERSLEEVE,  J.  The  court  dismissed  the  complaint  at  the 
end  of  plaintiff's  case.    Plaintiff  appeals. 

The  complaint  alleges  that  on  May  26,  1906,  the  plaintiff,  an  actress. 
entered  into  an  agreement  with  defendant,  a  theatrical  manager, 
whereby  plaintiff  was  to  act  at  defendant's  theater  for  three  weeks, 
commencing  October  16,  1906,  at  a  compensation  of  $300  a  week, 
and  that  the  defendant,  without  cause,  refused  to  employ  plaintiff  for 
two  weeks  of  said  term  of  three  weeks,  to  wit,  for  the  two  weeks 
commencing  October  16,  1905,  "although  plaintiff  was  at  all  times 
ready  and  willing  to  perform  her  side  of  the  said  agreement  and  to 
render  any  and  all  services  which  she  was  required  to  render  under 
the  terms  of  the  above  mentioned  agreement";  and  said  complaint 
demands  $600  damages,  with  interest  from  November  6,  1905.  The 
answer  admits  said  contract,  but  denies  that  without  cause  defendant 
refused  to  employ  plaintiff  for  the  said  two  weeks  of  the  said  term, 
or  that  he  refused  to  perform  his  agreement,  as  alleged  in  the  com- 
plaint. The  answer  also  denies  ±at  j^aintiff  has  suffered  $600 
damages,  as  alleged  in  the  complaint.  The  answer  then  sets  up  a 
separate  defense  to  the  effect  that  on  October  16,  1905,  it  was  agreed 
by  the  parties  that  the  said  two  weeks  of  said  term  should  be  fulfilled 
at  a  later  date;  that  plaintiff  then  procured  other  employment  with 
a  traveling  company  for  about  25  weeks,  and  that  upon  her  return 
she  requested  defendant  to  allow  her  to  complete  the  two  weeks; 
that  defendant  informed  her  that  he  had  no  open  dates  to  complete 
the  same  until  the  month  of  September  or  October,  1906,  which  plain- 
tiff declined  to  accept ;  and  that  defendant  has  been  ready  to  complete 
the  two  weeks  of  said  contract  at  any  time  from  September  1,  1906. 
The  answer  does  not  deny  the  allegation  of  the  complaint  that  plain- 
tiff "was  at  all  times  ready  and  willing  to  p>erform  her  side  of  said 
agreement  and  to  render  any  and  all  services  which  she  was  required 
to  render  under  the  terms  of  the  aforementioned  agreement."  The 
original  agreement  referred  to  in  the  complaint  was  introduced  in 
evidence,  and  also  another  agreement  dated  October  16,  1906,  by  which 
defendant  employed  plaintiff  for  one  week  from  October  30,  -1905, 
at  the  same  rate  of  $300  per  week.  This  would  correspond  to  the 
third  week  under  the  original  agreement  of  May  26,  1905,  mentioned 
in  the  complaint,  and  the  second  agreement  would  seem  to  have  been 
unnecessary,  were  the  first  agreement  to  be  regarded  as  still  in  force 
on  said  16th  day  of  October,  1905,  the  day  upon  which,  under  said 


Digitized  by 


Google 


Sup.   Ct)  MONKOB  V.  FBOOTOB.  1023 

first  agreement,  plaintiff  was  to  commence  her  three  weeks'  term  of 
employment. 

It  is  the  claim  of  the  respondent  that  the  first  agreement  was  abrogat- 
ed by  mutual  consent,  and  the  second  agreement  substituted  therefor, 
and  a  further  oral  agreement  made,  by  which  plaintiff  was  to  be  em- 
ployed at  a  later  date  for  the  other  two  weeks  of  the  said  three  weeks' 
term.  Defendant,  however,  put  no  witness  on  the  stand  to  substan- 
tiate this  claim,  but  relied,  apparently,  on  the  second  agreement  itself 
and  the  admissions  of  plaintiff,  who  was  the  only  witness  produced 
at  the  trial.  As  the  complaint  was  dismissed  on  plaintiflf's  testimony, 
the  plaintiff  is  entitled  to  the  most  favorable  inferences  that  can  be 
reasonably  drawn  from  the  evidence.  She  swears  she  presented 
herself  at  the  theater  on  October  16,  1905,  ready  and  willing  to  carry 
out  her  contract,  but  was  told  that  there  must  have  been  some  mis- 
understanding, as  there  was  no  place  for  her.  The  answer  does  not 
deny,  as  we  have  seen,  that  she  was  at  all  times  ready  and  willing  to 
do  her  part  of  the  original  contract,  as  alleged  in  her  complaint.  She 
remained  without  work  for  the  following  two  weeks.  There  is  no 
evidence  that  she  could  have  found  work  elsewhere,  but  it  was  not 
incumbent  on  plaintiff  to  show  affirmatively,  as  part  of  her  case,  that 
other  employment  was  sought  by  her  and  could  not  be  found.  How- 
ard v.  Daly,  61  N.  Y.  371,  19  Am.  Rep.  285.  She  admits,  however, 
on  cross-examination  that  she  did  not  seek  other  employment  during 
the  two  weeks  in  question,  but  stated  she  was  waiting  to  receive  word 
from  defendant's  agent  proposing  some  new  dates  in  place  of  the  two 
weeks  covered  by  the  first  contract,  which  dates  were  never  submitted 
to  her,  although  defendant's  agent  promised  to  send  them  within  a 
week,  and  told  her  to  go  home  and  wait  for  them.  She  admits  that 
she  was  willing  to  change  the  dates,  if  defendant  so  desired,  but  she 
swears  that  defendant's  agent  did  not  keep  his  promise  in  that  respect, 
so  that  she  lost  the  two  weeks  covered  by  the  first  contract  with- 
out receiving  any  equivalent  therefor.  The  last  week  of  said  three 
weeks'  term — i.  e.,  the  week  commencing  October  30, 1905 — she  played 
at  defendant's  theater.  This  week,  as  we  have  seen,  was  also  covered 
by  the  second  contract,  but  we  fail  to  see  any  new  consideration  for 
the  latter  contract,  since  this  week  was  also  covered  by  the  first  con- 
tract. If  a  new  oral  contract  was  proposed  substituting  other  dates 
for  the  first  two  weeks  mentioned  in  the  original  contract,  there  is  the 
positive  evidence  of  plaintiff  that  defendant  did  not  comply  with  such 
proposal,  and  that  such  contract  was  never  consummated.  She  swears 
positively  that  she  did  not  sign  the  second  contract  as  a  substitute 
for  the  first  one,  except  so  far  as  it  changed  the  name  of  the  theater 
at  which  she  was  to  appear  that  particular  week.  We  are  of  opinion 
that  it  was  error  to  dismiss  the  complaint  on  the  testimony  offered. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.     All  concur. 
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GHIGLIONB  V.  FRIEDMAN. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  190G.) 

1.  OouBTs— Municipal  OouBT&-JuEisDicnoN— AonoN  fob  Injdbt  to  P&op- 

XBTT. 

An  action  to  recover  for  delay  of  work  on  a  building,  and  consequent 
loss  of  rent,  by  reason  of  the  wrongful  causing  of  a  notice  of  mechanic's 
Hen  to  be  filed  against  the  property^  is  one  for  "an  Injury  to  property," 
jurisdiction  of  which  is  conferred  on  the  Municipal  Court  by  Municipal 
Court  Act,  Laws  1902,  p.  1489,  c.  580.  §  1  (14) ;  "injury  to  property"  be- 
ing defined  by  Code  Civ.  Proc.  |  3343  (10),  to  be  "an  actionable  act,  where- 
by the  estate  of  another  is  lessened,  other  than  a  per^nal  injury  or  the 
breach  of  a  contract." 

2.  Action— GBOUNDS—lNJUBt  to  Pbopkbtt— Wbongfui.  Pujno  of  Mechan- 

ic's Lien. 

A  complaint  alleging  that  defendant  wrongfully  caused  a  notice  of  me- 
chanic's lien  against  plaintiffs  property  to  be  filed,  thereby  delaying  work 
on  a  building,  resulting  in  loss  of  rent,  states  a  cause  of  action  on  the 
case  for  injury  to  property. 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  Second  Dis- 
trict. 

Action  by  Maria  Ghiglione  against  Bamett  Friedman.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, RICH,  and  MILLER,  JJ. 

George  J.  McDonnell,  for  appellant 
Max  Silverstein,  for  respondent. 

MILLER,  J.  The  respondent  seeks  to  sustain  the  dismissal  of  the 
complaint  in  tiie  Municipal  Court  on  two  grounds,  to  wit :  First,  that 
the  court  did  not  have  jurisdiction  of  the  subject-matter;  second,  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Construing  the  complaint  with  the  liberality  which  should  be  ac- 
corded pleadings  in  the  Municipal  Court,  it  will  be  found  to  allege  in 
effect  that  the  defendant  wrongfully,  unlawfully,  and  knowingly  caused 
a  notice  of  mechanic's  lien  against  plaintiffs  property  to  be  filed  in 
the  clerk's  office  of  New  York  county  upon  a  fictitious  claim,  thereby 
delaying  the  work  on  a  building  in  process  of  construction,  resulting 
in  the  loss  of  a  month's  rental  of  the  property. 

The  appellant  urges  that  the  action  is  one  to  recover  damages  for 
"an  injury  to  property"  and  that  jurisdiction  of  such  an  action  is  con- 
ferred upon  the  Municipal  Court  by  subdivision  14,  §  1,  Municipal 
Court  Act,  Laws  1902,  p.  1489,  c.  580.  At  first  blush  it  might  appear 
that  the  term  "injury  to  property"  included  only  some  physical  injur)- 
to  tangible  property,  but  it  is  defined  by  subdivision  10  of  section  3343 
of  the  Code  of  Civil  Procedure  to  be  "an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract."  It  is  plain  from  this  definition  that  the  expres- 
.vion  "injury  to  property,"  as  used  in  the  act,  is  to  be  given  a  broad  and 
unrestricted  meaning,  so  as  to  include  every  invasion  of  one's  property 
rights  by  actionable  wrong,  and  the  decisions  in  this  state  have  quite 
uniformly  construed  the  expression  in  this  manner.     Buckley  v.  Mayor, 
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30  App.  Div.  463-466,  62  N.  Y.  Supp.  462;  Stewart  v.  Lyman,  62 
App.  Div.  182-185,  70  N.  Y.  Supp.  936;  Bogart  v.  Dart,  26  Hun,  396; 
Weiller  v.  Schrciber,  63  How.  Prac  491;  Cleveland  v.  Barrows,  69 
Barb.  364. 

The  only  question  left  for  consideration,  then,  is  whether  the  com- 
plaint states  a  cause  of  action ;  i.  e.,  is  the  wrong  alleged  to  have  been 
done  the  plaintiff  actionable?  The  respondent  urges  that  the  complaint 
is  to  be  construed  as  an  ineffectual  attempt  to  allege  a  cause  of  action 
either  for  slander  of  title,  abuse  of  process,  or  malicious  prosecution, 
but  it  is  not  necessary  to  denominate  the  cause  of  action  by  any  par- 
ticular name  other  than  as  an  action  on  the  case  for  wrongful  injury 
to  property.  If  the  law  affords  no  redress  for  such  an  injury  as  is 
alleged  in  the  complaint,  then  the  most  serious  and  wanton  injury  may 
be  inflicted  with  impunity.  No  reason  is  suggested  by  the  respondent, 
except  his  inability  to  classify  it,  for  asserting  that  no  cause  of  action 
IS  alleged.  We  think  the  complaint  states  a  cause  of  action  for  injury 
to  property,  that  the  Municipal  Court  has  jurisdiction,  and  that  the 
complaint  was  improperly  dismissed. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event.    All  concur. 


PASCAL  et  al.  v.  GOLDSTEIN  et  al. 
(Supreme  Ck)urt  Appellate  Term.    November  14,  1906.) 

1.  SaLES^-ReVEDIBS  of  ButEB— COURTEBOLAIIC  IN  ACTION  FOB  PRICE. 

In  an  action  for  the  price  of  goods,  where  the  answer  set  up  a  counter- 
claim for  fraud  and  false  representations  by  the  seller  as  to  their  quality, 
the  defendant  may  rely  on  a  breach  of  an  implied  warranty  of  the  quality. 

[Ed.  Note.~For  cases  In  point,  see  voL  43,  Cent  Dig.  Sales,  (  1248.] 

2.  Same— Implied  Warbantt. 

Where  the  seller  of  goods  is  not  the  manufacturer,  there  is  no  implied 
warranty  of  their  quality. 
[Ed.  Note.— For  cases  in  point,  see  vol.  48,  Cent  Dig.  Sales,  SS  754,  755.] 

8.  Same— Sale  bt  Sample— Evidence. 

The  exhibition  of  a  sample  to  the  purchaser  at  the  time  of  the  sale  does 
not  make  a  sale  by  sample,  in  the  absence  of  a  showing  that  the  parties 
contracted  solely  with  reference  to  the  sample,  or  that  they  mutually 
understood  that  the  bulk  of  the  commodity  should  correspond  with  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  S  188.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Sigmund  Pascal  and  another  against  Abe  S.  Goldstein 
and  another.  From  a  judgment  in  favor  of  defendants,  plaintiffs  ap- 
peal. .  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  DUGRO,  and  DOWLING,  JJ. 

William  S.  Maddox,  for  appellants. 
Marx  &  Miller,  for  respondents. 

DOWLING,  J.    Plaintiffs  sue  to  recover  $265.17,  the  purchase  price 
of  certain  goods  sold  and  delivered  to  def endants^  consisting  of  Panama 
100  N.Y.8.— <J5 
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cloths.  Defendants  by  answer  interposed  a  counterclaim  for  $300  for 
damages  sustained  by  them  by  reason  of  the  inferior  quality  and  defec- 
tive condition  of  the  doth  sold.  The  answer  set  up  the  following^ 
facts.  Plaintiffs  were  engaged  in  business  as  manufacturers  and  deal- 
ers in  cloth,  which  they  sold  to  manufacturers  of  skirts  and  suits,  in 
which  business  the  defendants  were  engaged.  They  represented  to 
defendants  that  they  had  on  hand  and  were  dealing  in  certain  kinds 
of  cloths  which  were  first-class  articles  for  use  in  defendants'  business, 
and  which  they  could  manufacture  into  skirts,  and  requested  de- 
fendants to  purchase  same  of  them.  Defendants,  relying  on  such  state- 
ments, purchased  from  them  the  cloths  in  question  and  manufactured 
them  into  skirts.  Thereafter,  after  the  sale  of  the  skirts  to  various 
customers  of  defendants,  the  latter  discovered  that  the  cloth  was 
damaged,  of  inferior  quality,  rotten,  and  unfit  for  any  purpose.  De- 
fendants charge  that  plaintiffs  knew  of  the  defect  and  damage,  and  of 
the  inferior  quality  of  the  cloths,  but  concealed  same  from  defendants, 
who  could  not  tell  of  such  condition  from  an  inspection  of  the  goods, 
as  the  defects  were  latent.  All  of  the  skirts  made  from  said  clotii  sold 
were  returned  to  defendants,  who  have  not  been  able  to  sell  any  of  the 
goods  in  question,  to  their  damage  in  the  sum  claimed. 

While  the  answer  upon  its  face  sets  up  a  counterclaim  for  false  rep- 
resentation and  fraud,  no  testimony  is  to  be  found  in  the  case  support- 
ing these  allegations,  and  a  judgment  finding  fraud  in  the  making  of 
representations  as  to  the  quality  and  condition  of  the  goods  would  have 
to  be  set  aside,  as  without  proof  to  support  it.  It  has  been  held,  how- 
ever, in  Bierman  v.  City  Mills  Co.,  161  N.  Y.  488,  45  N.  E.  856,  37 
L.  R.  A.  799,  56  Am.  St.  Rep.  635,  upon  a  precisely  similar  pleading 
to  the  one  in  question,  that  by  a  liberal  construction  the  pleading  con- 
tained a  sufficient  cause  of  action  for  the  recovery  of  damages  for  the 
breach  of  an  implied  warranty  that  the  goods  sold  were  fit  for  the 
business  of  the  aggrieved  party  in  the  manufacture  of  the  goods  dealt 
in  by  them,  and  that  they  were  merchantable  and  free  from  any  re- 
markable defect.  In  that  case,  as  in  this,  no  custom  was  proven  that 
such  sales  were  usually  attended  with  a  warranty.  But  the  Bierman 
Case  was  expressly  decided  upon  the  proposition  that,  the  seller  being 
the  manufacturer  of  the  article  sold,  and  the  contract  being  executory 
in  its  nature  and  for  the  delivery  of  something  of  a  particular  kind, 
there  was  the  implied  warranty  that  the  article  to  be  delivered  should 
be  merchantable  and  free  from  any  remarkable  defect.  To  the  same 
effect  are  the  cases  of  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108, 
3  Sup.  Ct.  537,  28  L.  Ed.  86,  and  Carleton  v.  Lombard,  149  N.  Y.  137, 
43  N.  E.  422.  In  the  case  at  bar,  there  is  no  proof  that  plaintiffs  were 
the  manufacturers  of  the  goods  sold,  and  the  doctrine  of  an  implied 
warranty  does  not  apply.  There  is,  furthermore,  no  testimony  of  any 
express  warranty. 

Nor  is  this  a  case  of  a  sale  by  sample.  Every  exhibition  of  a  sample 
to  the  purchaser  at  the  time  of  sale  does  not,  per  se,  make  a  sale  by 
sample.  There  must  be.  Chancellor  Walworth  says,  an  agreement  to 
sell  by  sample,  or  at  least  an  understanding  of  the  parties  that  the 
sale  is  to  be  a  sale  by  sample.    Waring  v.  Mason,  18  Wend.  434. 
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"The  mere  exhibition  of  a  sample  at  the  sale  amounts  only  to  a  repre- 
sentation that  the  sample  exhibited  has  been  taken  from  the  bulk  of 
the  commodity  offered  'for  sale  in  the  usual  way."  Hargous  v. 
Stone,  5  N.  Y.  73 ;  Beirne  v.  Dord,  6  N.  Y.  99,  65  Am.  Dec.  321.  To 
authorize  the  finding  that  a  sale  was  by  sample,  "the  evidence  must 
satisfactorily  show  that  the  parties  contracted  solely  in  reference  to 
the  sample  exhibited;  that  they  mutually  understood  that  they  were 
dealing  with  the  sample  as  an  agreement  or  understanding  that  the 
bulk  of  the  commodity  corresponded  with  it ;  or,  in  other  words,  the 
evidence  must  be  such  as  to  authorize  the  jury,  under  all  the  circum- 
stances of  the  case,  to  find  that  the  sale  was  intended  by  the  parties 
as  a  sale  by  sample."  Henry  &  Co.  v.  Talcott,  175  N.  Y.  385,  67  N.  E. 
617.  In  this  case,  defendants  did  not  retain  the  alleged  sample,  nor  is 
there  even  proof  that  the  goods  delivered  did  not  correspond  with  the 
sample.  There  being  no  evidence  either  of  an  express  warranty  or  a 
sale  by  sample,  and  this  not  being  a  case  where  upon  the  facts  prov- 
ed the  law  implies  a  warranty,  the  judgment  in  favor  of  tfie  defend- 
ants upon  their  counterclaim  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellants  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event    All  concur. 


MARRIETTA  v.  CLEVELAND,  0.,  O.  &  ST.  L.  RY.  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1906.) 

1.  PuBADiNG-— Adoption  of  Aixeoations  in  Other  Counts. 

The  allegation  in  the  second  cause  of  action  in  a  complaint  that  "the 
plaintiff  repeats,  reiterates,  and  alleges  each  and  every  aUegation  contained 
in  paragraphs  first  and  second  of  the  complaint  with  the  same  force  and 
effect  as  If  here  set  forth  in  full,"  incorporates  in  the  second  cause  of  ac^ 
t!on  the  allegations  so  referred  to. 

[Ed-  Note.— For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  |  118.] 

2.  Samb— Allegations  Referable  to  Single  Cause  of  Action. 

Where  the  complaint  separately  sets  up  three  causes  of  action,  the  first 
for  services  performed  by  C.  and  liis  agents  and  servants,  the  second  for 
breach  of  contract  with  C,  and  the  third  for  services  performed  by  C.  as 
boss,  the  allegation  incorporated  in  the  third  cause  of  action  that  "C. 
•  •  •  assigned  •  •  •  to  this  plaintiff  said  claim  and  cause  of 
action  and  money  due  or  to  become  due  thereunder,  and  that  said  plaintiff 
is  now  the  owner  thereof/'  cannot  be  held  to  apply  to  the  first  two  causes 
of  action. 

[Ed.  Note.— For  cases  in  point,  see  vol.  30,  Cent  Dig.  Pleading,  §§  112. 
113. 118.1 

Action  by  Nicholas  Marietta  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Defendant  demurs  to  the 
first  and  second  causes  of  action  in  the  complaint.  Demurrer  sustained. 

Rumsey,  Sheppard  &  Ingalls  (John  S.  Sheppard,  Jr.,  for  Russel 
R,  Vaughn,  of  counsel),  for  the  demurrer. 

Albert  R-  Genet  (C.  B.  Palmer,  of  counsel),  opposed. 
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GIEGERICH,  J.  The  complaint  separately  sets  up  three  causes  of 
action — the  first  t>eing  for  work,  labor,  and  services  performed  by  one 
Easter  Gone,  and  his  agents  and  servants,  in  and  about  the  defendant's 
property ;  the  second  for  breach  of  contract  on  the  part  of  the  defend- 
ant in  refusing  to  set  29  other  of  Cione's  men  to  work  on  the  defend- 
ant's property,  as  it  agreed  to  do ;  and  the  third  for  services  rendered 
by  said  Cione  for  the  defendant  as  boss  of  Italian  laborers.  The  de- 
fendant demurs  to  the  first  and  second  separate  causes  of  action  for 
insufficiency,  and  argues,  in  support  of  the  demurrer,  that  the  all^^- 
tions  with  respect  to  the  same  are  incomplete.  The  second  cause  of 
action  states,  however,  that: 

"The  plaintiff  repeats,  reiterates,  and  alleges  each  and  every  all^^tlon  ocm- 
tained  In  paragraphs  first  and  second  of  the  complaint  with  the  same  force  and 
effect  as  If  here  set  forth  In  full." 

The  allegations  so  referred  to  are  thus  properly  incorporated  in  the 
second  cause  of  action,  and  they  must  be  construed  in  connection  with 
the  allegations  relating  to  that  cause  of  action.  Bogardus  v.  N.  Y. 
Life  Ins.  Co.,  101  N.  Y.  328,  4  N.  E.  622 ;  Abbott's  Trial  Brief  on 
Pleadings  (2d  Ed.)  p.  33,  subd.  5,  and  cases  there  cited.  The  com- 
plaint with  respect  to  the  said  causes  of  action  would  therefore  be 
complete  if  an  assignment  of  the  same  by  Cione  to  the  plaintiflF  were 
alleged.  The  plaintiff's  counsel  argues  that  such  allegation  is  con- 
tained in  the  ninth  paragraph  of  the  complaint,  and  that  the  same  has 
no  exculsive  connection  with  the  third  cause  of  action,  as  distinguished 
from  the  first  and  second  causes  of  action.  But  a  reading  of  the  com- 
plaint shows  that  such  allegation  is  incorporated  in  the  tiiird  cause  of 
action,  which,  after  alleging  the  rendition  of  services  by  Cione  for  the 
defendant  as  boss  of  Italian  laborers,  and  the  reasonable  value  thereof, 
states: 

"That  •  •  •  the  said  Easter  CMone,  for  a  valuable  consideration,  as- 
signed, transferred,  and  set  over  unto  this  plaintiff  said  claim  and  cause  of 
action  and  money  due  or  to  become  due  thereunder,  and  that  said  plaintiff  Is 
now  the  owner  thereof." 

It  cannot,  therefore,  be  fairly  held  that  the  foregoing  averments  ap- 
ply to  the  otfier  two  causes  of  action,  which,  as  seen,  are  separatdy 
stated  and  numbered  and  relate  to  different  matters,  and  different  evi- 
dence will  be  required  to  establish  each.  Abbott's  Trial  Brief  on  Plead- 
ings, p.  36,  subd.  6. 

The  demurrer  is  therefore  sustained,  with  costs,  and  with  leave  to 
the  plaintiff  to  amend  within  20  days  upon  payment  of  such  costs. 
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BLBAKLEY  T.  SHERIDAN. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

Damages— UinuQuiDATBD  Damages  fob  Breach  of  GonTBAor— Axlowanox  of 
Interest. 

An  action  for  expenses  of  getting  a  scow  off  shore  and  repairing  It,  in 
consequence  of  the  act  of  the  charterer  in  sending  the  scow  to  a  danger- 
ous place,  contrary  to  his  agreement.  Is  for  unliquidated  damages  for 
breach  of  contract,  and  Interest  on  the  sum  awarded  cannot  be  al- 
lowed. 

[Ed.  Note.— For  cases  In  point,  see  vol.  15,  Cent  Dig.  Damages,  (  141.1 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Cara  R.  Bleakley  against  Theresa  A.  S.  Sheridan.  From 
an  order  of  the  trial  judge  refusing  to  amend  the  verdict  of  the  jury 
by  adding  interest  to  the  amount  awarded,  plaintiff  appeals.    Affirmed. 

The  verdict  was  in  terms  "for  the  full  amount."  It  was  admitted 
on  the  trial  that  the  plaintiff  had  proved  damage  to  the  amount  of 
$909.92.  The  trial  judge  entered  the  verdict  for  that  amount,  and 
then  the  motion  to  amend  was  made. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Mark  Ash,  for  appellant. 

Henry  Wetherhom,  for  respondent 

GAYNOR,  J.  The  complaint  alleges  that  the  plaintiff  chartered 
a  scow  to  the  defendant  under  an  agreement  that  it  should  not  be  sent 
to  a  certain  place  which  was  dangerous  at  that  season  of  the  year; 
that  the  defendant  took  the  scow  there  and  it  was  damaged  by  being 
blown  ashore.  The  damages  alleged  are  the  expense  of  getting  the 
the  scow  off  and  repairing  it,  and  for  the  use  of  the  scow  meanwhile. 
As  the  damages  sued  for  were  unliquidated,  the  plaintiff  was  not  en- 
titled to  interest.  Excelsior  Terra  Cotta  Co.  v.  Harde,  181  N.  Y.  11, 
73  N.  E.  494,  106  Am.  St.  Rep.  493 ;  Smith  v.  Velie,  60  N.  Y.  106. 
The  action  is  not  for  a  conversion  as  the  plaintiff  contends,  or  in  tort, 
but  for  a  breach  of  contract. 

The  order  should  be  affirmed.    All  concur. 


BEYER  T.  HENRY  HUBER  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1906.) 

1.  Sales— Deliveby—Dixay—Waivkb  by  Acceptanob. 

An  acceptance  of  goods  not  delivered  within  the  time  stipulated  by  the 
contract  for  their  manufacture,  and  delivery  does  not  necessarily  preclude 
a  claim  for  damages  on  account  of  the  delay. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  S  458.] 

2.  Pleading— Amended  Answebt-Timb  of  Filing— Pubposb  of  Akendment 

—Delay. 

In  an  action  for  goods  manufactured  and  delivered,  an  amended  answer, 

setting  up  a  counterclaim  based  on  delay  in  delivery  of  the  goods,  was  filed 

within  the  time  allowed  for  amendment  as  of  coarse.    Plaintiff  prior  to 

<    such  amendment  had  noted  the  case  for  trial,  and  after  the  filing  of  the 
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amended  answer  moved  to  strike  It  under  Code  Civ.  Proc.  |  542,  authoriz- 
ing the  striking  of  an  amended  answer  where  It  appears  that  It  was 
served  for  the  purpose  of  delay,  and  that  a  term  will  be  missed  therebj. 
In  support  of  the  motion,  plaintiff  introduced  letters  showing  an  accept- 
ance of  the  goods  by  delivery  after  the  time  for  delivery  had  elapsed. 
Held  that,  since  an  acceptance  of  delayed  goods  does  not  necessarily  pre- 
clude damages  or  a  counterclaim  for  the  delay,  the  answer  was  not  so 
conclusively  shown  to  h^ave  been  filed  for  delay  as  to  justify  the  court  in 
strikhig  it  out 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Augusta  H.  Beyer  against  the  Henry  Huber  Company. 
Appeal  by  defendant  from  an  order  striking  out  his  amended  answer. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Donald  McLean,  for  appellant. 
Carlton  B.  Pierce,  for  respondent 

SCOTT,  J.  The  complaint  is  for  the  price  of  certain  goods  manu- 
factured and  delivered  to  defendant.  The  original  answer,  compris- 
ing a  general  denial,  was  served  on  May  14,  1906,  and  on  June  2, 
1906,  the  defendant  served  an  amended  answer,  which,  in  addition  to 
a  general  denial,  comprised  two  counterclaims  for  damages,  based 
upon  allegations  of  delay  by  plaintiff  in  the  delivery  of  the  goods. 
Prior  to  the  service  of  the  amended  answer,  and  within  the  time  al- 
lowed to  defendant  by  law  to  amend  the  answer  as  of  course,  the 
plaintiff  had  noticed  the  cause  for  trial  and  placed  it  upon  the  calendar. 
Upon  the  plaintiff's  motion,  under  section  542  of  the  Code  of  Civil 
Procedure,  an  order  was  made  striking  out  the  amended  answer,  as 
served  for  delay,  unless  the  defendant  would  consent  in  writing  that 
a  reply  be  served  and  that  the  cause  retain  its  place  upon  the  calendar. 
From  this  order  the  defendant  appeals. 

No  criticism  is  made  as  to  the  form  of  the  amended  answer,  and 
there  is  no  question  that  it  was  served  within  the  statutory  time.  The 
plaintiff,  in  support  of  his  motion,  submitted  certain  letters  between 
the  parties  tending  to  show  that  defendant  had  actually  accepted  de- 
livery of  the  goods  after  the  time  provided  in  the  contract  for  their 
delivery  had  elapsed.  The  order  appears  to  have  been  made  upon  the 
assumption  that  the  defendants,  by  accepting  the  delivery  of  the 
eoods  long  after  the  time  stipulated  in  the  contract,  had  acquiesced 
m  the  default,  and  thereby  debarred  itself  from  claiming  damages 
for  the  delay,  and  therefore  that  the  counterclaims  were  obviously 
invalid  and  must  have  been  interposed  in  bad  faith  and  for  the  purposes 
of  delay.  In  this  we  think  the  court  overlooked  the  distinction  be- 
tween the  defense  of  an  action  for  the  contract  price  for  work  done 
and  materials  furnished  on  the  ground  of  delay  in  fulfillment  and  die 
assertion  of  a  counterclaim  for  damages  arising  from  such  delay,  a 
distinction  recently  pointed  out  by  this  court.  Crocker- Wheeler  Co. 
V.  Varick  Realty  Co.,  104  App.  Div.  668,  88  N.  Y.  Supp.  412,  94  N. 
Y.  Supp.  23.    The  authority  cited  by  the  learned  court  below  (E.  T. 
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Burrowes  Co.  v.  Rapid  Safety  Filter  Co.  [Sup.]  97  N.  Y.  Supp. 
1048)  involved  an  attempted  defense  on  the  ground  that  the  goods 
as  delivered  did  not  comply  with  the  contract  requirements.  The 
defendant  had  nevertheless,  with  knowledge  of  the  defects,  accepted 
and  used  the  goods,  and  there  was  no  question  of  a  counterclaim  in- 
volved. That  case,  however  rightly  decided,  affords  no  authority  for 
the  proposition  on  behalf  of  which  it  is  now  invoked.  The  accepted 
rule  is  thus  stated  by  the  General  Term  of  this  court  in  Granniss  & 
Hurd  Lumber  Co.  v.  Deeves,  72  Hun,  171,  26  N.  Y.  Supp.  375,  as 
follows : 

"Undoubtedly  the  defendant  had  the  right  to  terminate  the  contract  If  the 
plaintiff  was  not  proceeding  with  that  diligence  which  the  terms  of  the  con- 
tract required.  But  this  was  not  the  only  remedy.  He  had  the  right  to  let 
the  plaintiff  go  on  and  complete  the  work,  and  then  he  had  the  right  to  say : 
•I  will  pay  you  for  the  work  you  have  done,  and  I  want  the  damages  you 
have  caused  me  In  not  doing  the  work  as  you  agreed  to  do  it' " 

This  is  the  position  which  the  defendant  takes  here,  and  it  cannot 
be  said  that  the  counterclaims  sought  to  be  pleaded  were  so  obviously 
invalid  in  law  as  to  compel  the  inference  that  they  were  pleaded  only 
for  the  purposes  of  delay.  If  the  defendant's  statutory  time  to  amend 
his  pleading  had  elapsed  and  he  was  appealing  to  the  court  to  be  al- 
lowed to  amend  as  a  favor,  it  might  be  deemed  to  be  incumbent  upon 
him  to  show  that  his  counterclaims  rested  upon  some  substantial  basis 
as  matter  of  fact.  But  he  was  not  asking  for  a  favor.  On  the  con- 
trary, he  was  within  his  rights  in  serving  his  amended  answer,  and 
unless  his  counterclaim  was  clearly  invalid  in  law,  as  it  was  not,  the 
court  should  not  upon  a  motion  of  this  character  find  them  to  be  un- 
founded in  fact. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs. 

O'BRIEN,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  The  facts  established  on  the  mo- 
tion warranted  the  Special  Term  in  holding  that  the  goods  contracted 
to  be  sold,  although  not  delivered  at  the  specified  time,  were  delivered 
and  accepted  at  a  subsequent  date,  without  protest  or  reservation  of 
any  rights  on  the  part  of  the  vendee.  This  state  of  facts  constituted 
a  waiver  by  the  vendee  of  any  claim  for  delay  in  delivery  which  bars 
any  recovery  upon  a  counterclaim.  I  dissent  from  a  reversal  of  the 
order  because  I  think  the  proper  rule  of  law  applicable  to  the  facts 
is  not  stated  in  the  prevailing  opinion. 

The  rule  with  respect  to  the  completion  of  a  building  contract  with- 
in a  specified  time  does  not  apply  to  a  contract  for  the  sale  and  delivery 
of  goods  where  the  goods  are  accepted  after  the  stipulated  time,  with- 
out protest  and  without  any  reservation  of  damages  for  failure  to  de- 
liver. Such  acceptance  of  delivery  by  the  vendee  consitutes  a  waiver 
of  any  claim  for  delay  because  of  failure  to  deliver  at  the  stipulated 
time.  Roby  v.  Reynolds,  66  Hun,  486,  20  N.  Y.  Supp.  386 ;  E.  T.  Bur- 
rowes Co.  V.  Rapid  Safety  Filter  Co.  (Sup.)  97  Supp.  1048. 
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It  appearing  that  the  defendant  had  waived  any  claim  for  damag^es, 
the  court  was  justified  in  holding  that  the  answer  was  interposed  for 
delay,  and  the  order  made  was  right  and  should  be  affirmed. 


COOK  V.  BARTLBTT. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    November  14,  19061) 

I.  Maucious  Prosecution— Want  of  Pbobable  Cause. 

In  an  action  for  malicious  prosecution,  proof  of  want  of  probable  cause 
alone  is  insufDcient  to  entitle  plaintiff  to  a  verdict  for  substantial  damages. 

2;  Cabbiebs—Tiokets— Nontransferable  Mileage— Ownership. 

Where  defendant  purchased  a  railroad  mileage  book  in  the  name  of 
another,  the  fact  that  a  printed  regulation  therein  specified  that  it  was 
good  for  transportation  only  when  presented  by  the  purchaser  named,  and 
would  be  accepted  for  his  transportation  only  when  presented  to  the  om- 
ductor,  and  if  presented  by  any  other  person  it  would  be  taken  up  and 
forfeited,  did  not  deprive  plaintiff  of  his  property  rights  in  such  book ;  the 
nontransferable  clause  being  one  which  the  carrier  could  insist  on  or 
waive  at  its  election. 

8.  Bailment— RionTS  of  Bailee— Estoppel. 

Where  plaintiff  acquired  possession  of  a  mileage  book  from  defendant 
for  the  purpose  of  riding  thereon,  agreeing  to  return  the  balance  of  the 
mileage,  plaintiff  was  estopped  to  deny  his  obligation  to  return  the  book 
to  defendant  because  defendant  was  not  the  original  purchaser,  who  was 
alone  entitled  to  use  the  book  for  transportation. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8,  Cent  Dig.  Balhnent,  |  32J 

4.  Malicious  Prosecution— Evidence. 

Where,  in  an  action  for  malicious  prosecution  for  alleged  larceny  of  a 
mileage  book  which  plaintiff  obtained  from  defendant,  who  was  not  the 
original  purchaser,  evidence  that  plaintiff  permitted  another  to  nse  the 
book  contrary  to  defendant's  instructions,  and  evidence  of  defendant's 
ownership  of  the  book,  was  admissible. 

5.  Sahe— Absence  of  Malice— Advice  of  Counsel. 

In  an  action  for  malicious  prosecution  arising  out  of  plaintlff*8  arrest 
for  alleged  larceny  of  a  mileage  book,  which  he  x)ermitted  another  to  use. 
resulting  in  its  being  taken  up  by  the  carrier,  evidence  that  defendant, 
before  instituting  the  prosecution,  stated  all  the  facts  to  a  justice  of  the 
peace  and  to  an  attorney,  both  of  whom  advised  him  that  the  facts  oonsti- 
tued  larceny,  was  admissible  to  show  absence  of  malice. 

[Ed.  Note.— ^or  cases  in  point,  see  voL  83,  Cent  Dig.  Malidous  Prose- 
cuUon,  §S  66,  143.] 

6.  Saiob— Pleading — Issues  and  Proof. 

In  an  action  for  malicious  prosecution,  the  fact  that  the  answer  In 
effect  alleged  that  the  criminal  proceeding,  as  well  as  a  civil  action  brought 
by  defendant,  against  plaintiff,  were  prosecuted  to  collect  a  debt,  did  not 
preclude  defendant  from  giving  evld^ice  on  the  question  of  malice. 

7.  Same— Instructions. 

Where,  in  an  action  for  malicious  prosecution,  the  jury  were  not  bound 
to  give  more  than  nominal  damages,  and  there  was  no  direct  evidence  of 
malice,  an  instruction  that  plaintiff  was  entitled  to  recover  as  a  matter  of 
law:  that  the  arrest  of  a  person  without  probable  cause  was  deemed 
malicious ;  that  there  was  an  absence  of  probable  cause,  or  of  any  cause 
whatever,  for  plaintiff's  arrest ;  and  that  for  such  arrest  the  law  permitted 
the  jury  to  award  exemplary  damages — ^was  erroneous. 

Williams.  J.,  dissenting. 
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Appeal  from  Trial  Term,  Steuben  County. 

Action  by  Raymond  Cook  against  Wesley  A.  Bartlett.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial  on  the  minutes,  defendant  appeals.    Revers^. 

The  action  is  for  malicious  prosecution.  The  defendant  was  a  railroad 
ticket  broker  at  Addison,  N.  Y.  He  had  in  his  possession  a  mileage  book  is- 
sued by  the  Erie  Railroad  Company  In  the  name  of  L.  Orr.  The  book  was 
purchased  by  Orr  with  the  defendant's  money  and  at  his  request.  Orr  used 
the  book  to  Bufltalo  and  return,  paying  the  defendant  therefor,  and  returning 
the  book  to  the  defendant,  leaving  a  mileage  of  730  miles  in  the  book.  The 
book  was  issued  under  an  express  regulation,  printed  therein  and  signed  by 
Orr,  the  original  purchaser,  to  the  effect  that  it  was  good  for  transportation 
only  to  the  purchaser  named,  and' would  be  accepted  for  his  transportation 
only  when  presented  to  the  conductor,  and  If  presented  by  any  other  person 
it  would  be  taken  up  and  forfeited.  On  the  evening  of  August  7,  1904,  the 
plaintiff  applied  to  the  defendant  for  a  mileage  book,  stating  that  he  would 
like  a  mileage  book  to  go  to  Ck>rning.  The  defendant  delivered  to  him  this 
mileage  book,  and  the  plaintiff  paid  defendant  therefor  at  the  rate  of  2% 
cents  a  mile  for  the  distance  from  Addison  to  Coming  and  return,  the  sum 
of  60  cents.  The  defendant  testified  that  he  told  the  plaintiff  not  to  let  any 
woman  have  the  book,  that  it  was  good  only  for  a  man,  and  that  the  plaintiff^ 
said  he  would  return  the  book  upon  the  arrival  of  train  19  that  evening,  or 
upon  the  arrival  of  train  7  the  next  morning,  due  about  7  o'clock.  The  plain- 
tiff denied  that  he  was  told  not  to  let  any  woman  have  the  book  and  that  it 
was  good  only  for  a  man.  He  testified  that  he  procured  the  book  for  a  Mrs. 
Frazier.  He  declared  that  he  supposed  the  book  was  Just  as  good  for  a  wo- 
man as  for  a  man,  and  that  was  the  reason  that  he  did  not  mention  the  fact 
that  he  was  getting  the  book  for  some  one  else.  The  defendant,  however,  tes- 
tified that  plaintiff  admitted  that  he  knew  that  it  was  not  good  for  a  woman, 
but  thought  he  would  take  his  chances.  The  plaintiff  handed  the  book  to  Mrs. 
Frazier.  She  used  it  in  going  to  Coming,  and  it  was  accepted  for  her  trans- 
portation. On  her  return  trip  the  next  day,  the  mileage  book  was  taken  up 
by  the  conductor  of  the  train.  The  book  not  having  been  returned  to  the 
defendant  the  next  morning,  the  defendant  proceeded  to  look  up  the  plaintiff. 
He  found  him  in  the  afternoon  or  evening,  and  was  then  informed  by  the 
plaintiff  that  the  book  had  been  taken  up.  A  dispute  arose  between  them  as 
to  whether  the  defendant  had  informed  the  plaintiff  not  to  let  a  woman  have 
the  book,  and  that  It  was  good  only  for  a  man.  The  defendant  insisted  that 
the  plaintiff  should  pay  for  the  book.  This  the  plaintiff  refused  to  do.  The 
defendant  told  plaintiff  that  he  would  have  plaintiff  behind  the  bars  if  he  did 
not  pay  for  the  book.  The  defendant  says  he  told  the  plaintiff  he  would 
make  him  pay  for  it  or  would  "send  him  over  the  hill."  Finally  the  plaintiff 
agreed  to  pay  for  the  book  at  the  rate  of  $1.50  a  week  until  it  was  paid  for. 
He  paid  $1.10.  but  no  more.  He  says  defendant  met  him  two  or  three  timefr 
after  that,  and  said  that  he  would  have  him  arrested  if  he  did  not  pay,  and" 
would  make  him  trouble.  On  the  8th  of  the  following  October  the  defendant 
saw  a  justice  of  the  peace  and  told  him  about  the  plaintiff  getting  the  book. 
An  information  and  deposition  were  written  out  by  the  Justice,  and  signed  and 
sworn  to  by  the  defendont.  and  thereupon  a  warrant  was  issued  by  the  Jus- 
tice, and  on  the  17th  day  of  October  the  plaintiff  was  arrested  and  taken  be- 
fore the  justice.  The  matter  was  adjourned  to  the  20th  of  that  month,  and 
was  again  adjourned  to  the  26th,  when  the  proceeding  was  withdrawn.  The- 
plaintiff  was  never  in  jail,  never  locked  up,  nor  required  to  give  any  bonds. 
The  policeman  requested  him  to  go  before  the  Justice,  and  he  went.  He  says : 
"I  gave  the  officer  my  parole  that  I  would  he  present  at  the  time  of  the  ad- 
journed day.  and  that  was  the  reason  he  didn't  lock  me  up."  After  the  crim- 
inal proceeding  against  the  defendant  had  been  terminated,  the  plaintiff  com- 
menced this  action  against  the  defendant  to  recover  damages  sustained  for 
such  arrest  and  prosecution,  alleging  that  the  proceeding  was  started  by  the 
defendant  maliciously  and  without  probable  cause.  This  the  defendant  by  his 
answer  denied,  and  he  alleged  affirmatively  that  the  criminal  proceeding  wa» 
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brought  In  good  faith,  stating  the  drcnmstances  in  connection  therewith; 
that  he  was  afterward  advised  by  his  counsel  to  withdraw  the  complaint  and 
sue  the  plaintiff  In  conversion  for  the  mileage  book,  which  he  did,  and  recov- 
ered Judgment  therefor.  The  trial  justice  refused  to  submit  to  the  Jury  any 
question  except  damages,  and  the  Jury  found  a  verdict  for  the  plaintiiT  for 
the  sum  of  $175. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  KRUSE,  JJ. 

.     James  O.  Sebring,  for  appellant 
Delmar  M.  Darrin,  for  respondent 

KRUSE,  J.  We  think  the  judgment  appealed  from  cannot  be  sus- 
tained. While  we  are  disposed  to  agree  with  the  trial  court  that  the 
undisputed  facts  show  that  the  criminal  proceeding  brought  against 
the  plaintiff  by  the  defendant  was  without  probable  cause,  we  cannot 
assent  to  the  proposition  that  this  alone  entitied  the  plaintiff  to  recover 
and  required  the  jury  to  find  a  verdict  for  substantial  damages.  Such, 
we  think,  was  the  effect  of  the  holding  and  charge  of  the  learned  trial 
justice.  Nor  can  we  agree  with  the  holding  that  the  defendant  could 
not  purchase  the  mileage  book,  or  become  the  owner  of  it,  or  acquire 
any  property  right  in  it,  and  had  none  at  the  time  he  delivered  it  to 
the  plaintiff.  We  also  think  that  certain  testimony  offered  on  the  part 
of  the  defendant,  to  which  we  shall  call  attention  later,  was  improperly 
excluded. 

1.  As  regards  the  mileage  book,  we  think  the  evidence  estaUished 
that  the  defendant  was  the  owner  of  it.  It  is  true  that  the  railroad 
company  was  not  required  to  transport  any  one  but  the  person  named 
as  the  original  purchaser  thereon  under  the  terms  of  its  contract. 
But  that  provision  could  be  insisted  upon  only  by  the  railroad  ccxn- 
pany,  and  could  be  waived  by  it.  If  the  company  saw  fit  to  transport 
any  other  than  the  original  purchaser  on  the  entire  mileage,  or  on  any 
part  of  it,  it  could  do  so,  and  to  that  extent  it  would  be  relieved  from 
transporting  the  original  purchaser ;  and  even  if  the  railroad  company 
required  a  strict  adherence  to  this  limitation,  permitting  only  the  origi- 
nal purchaser  to  use  the  mileage  book,  it  cannot  be  said  that  the  de- 
fendant did  not  acquire  any  title  to  it,  or  that  it  had  no  value  in  his 
hands,  for  it  was  still  good  for  transporting  the  original  purchaser. 
The  plaintiff,  who  acquired  possession  thereto  from  tihe  defendant  to 
be  used  for  a  specific  purpose,  cannot  be  heard  to  say  that  he  is  under 
no  obligation  to  return  it  to  the  defendant.  If  the  plaintiff  himself 
had  used  it,  and  it  had  been  taken  up  by  the  railroad  company,  a  differ- 
ent question  would  arise.  There  is  no  evidence  in  the  case  that  plain- 
tiff was  asked  to  impersonate  the  original  purchaser,  or  to  perpetrate 
any  fraud  upon  the  railroad  company  in  using  the  book,  or  tliat  that 
was  contemplated  by  either  party.  The  inference  is  quite  to  the  con- 
trary. For  Mrs.  Frazier  rode  upon  the  book  to  Coming  without  ob- 
jection by  the  conductor,  so  far  as  the  record  discloses,  and  the  de- 
fendant offered  to  prove  that  the  plaintiff  himself  had  before  this  taken 
mileage  books  to  ride  upon,  and  that  at  that  time  mileage  books  were 
in  quite  general  use  on  this  road  by  persons  other  than  Ae  ones  whose 
names  appeared  upon  the  books.     But  this  proof  was  excluded  against 
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the  defendant's  exception.  We  think  it  was  not  immaterial,  as  charged 
by  the  trial  court,  whether  the  mileage  book  was  to  be  used  by  the 
plaintiff  or  by  some  one  to  whom  he  should  give  it.  If  the  defendant 
used  the  book  for  a  purpose  other  than  that  for  which  it  was  delivered 
to  him,  and  he  became  liable  therefor,  that  fact,  as  well  as  the  defend- 
ant's ownership,  was  an  important  circumstance  bearing  upon  the  de- 
fendant's liability. 

2.  The  defendant  offered  to  prove  that  he  had  stated  the  facts  to  a 
justice  of  the  peace  in  regard  to  the  matter,  and  had  talked  the  mat- 
ter over  with  him  before  signing  the  information  and  making  the 
deposition  upon  which  the  warrant  was  issued;  that  he  was  advised 
by  the  justice  that  the  facts  constituted  the  crime  of  larceny;  that  be- 
fore going  to  a  justice  he  consulted  with  a  practicing  attorney  in  Addi- 
son relative  to  the  matter,  and  that  he  was  likewise  advised  by  the 
attorney  that  the  facts  constituted  the  crime  of  larceny;  and  that  the 
defendant  believed  that  the  plaintiff  had  committed  larceny.  But  this 
evidence  was  excluded  upon  the  plaintiff's  objection,  to  which  the  de- 
fendant excepted,  although  the  defendant  was  permitted  to  testify 
that  he  had  no  malice  in  making  the  information  and  deposition,  or  in 
bringing  the  matter  before  the  justice,  and  had  no  ill  will  or  malice 
toward  the  plaintiff  in  any  part  of  the  proceeding  which  he  took. 
The  exceptions  to  which  attention  has  been  called  will  be  considered 
in  connection  with  the  holding  and  charge  to  which  we  have  already 
adverted. 

3.  In  actions  for  malicious  prosecution  the  plaintiff  is  required  to 
prove,  not  only  that  there  was  want  of  probable  cause,  but  as  an  in- 
dependent fact  that  the  prosecution  was  malicious  upon  the  part 
of  the  defendant;  and  so  the  defendant  may  disprove  either  want  of 
probable  cause  or  malice  as  a  defense.  McKowan  v.  Hunter,  30  N.  Y. 
625.  While  we  think  in  this  case  the  facts  within  the  knowledge  of 
the  defendant  and  upon  which  he  acted  in  prosecuting  the  plaintiff 
were  not  such  as  would  reasonably  induce  the  belief  that  the  plaintiff 
was  guilty  of  larceny,  and  so  there  was  no  reasonable  cause  for  the 
prosecution,  still  it  does  not  follow  as  a  matter  of  law  that  the  jury 
should  be  required  to  find  that  the  prosecution  was  instituted  malicious- 
ly, and  award  a  verdict  to  the  plaintiff.  While  the  jury  were  at  liberty 
to  draw  such  an  inference  therefrom,  they  were  not  bound  to  do  so. 
Jennings  v.  Davidson,  13  Hun,  393 ;  Langley  v.  East  River  Gas  Co., 
41  App.  Div.  470,  58  N.  Y.  Supp.  992.  Hence  it  is  proper  to  prove 
the  advice  of  counsel,  even  though  there  is  a  lack  of  probable  cause, 
upon  the  existence,  as  well  as  the  degree  of  malice  which  prompted 
the  defendant  in  the  prosecution.  It  is  suggested  that  the  affirmative 
allegations  contained  in  the  answer  are  to  the  effect  that  the  criminal 
proceeding,  as  well  as  the  civil  action,  was  brought  and  prosecuted 
to  obtain  the  amount  due  the  plaintiff.  Assuming  that  to  be  so,  we  do 
not  think  the  defendant  was  concluded  thereby  from  giving  evidence 
upon  the  question  of  malice.  We  have  had  occasion  to  examine  these 
questions  in  a  recent  case  decided  at  the  July  term,  1906,  by  this  court. 
Fetzer  v.  Burlew,  99  N.  Y.  Supp.  1100.  Mr.  Justice  Spring,  speak- 
ing for  the  court,  said : 
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•*The  refusal  of  the  trial  Judge  to  permit  the  jury  to  pass  upon  the  questioik' 
of  the  malice  of  the  defendant  is  more  troublesome,  and  we  think  cannot  be- 
sustained.  The  Jury  might  have  inferred  malice  from  the  unwarranted  ap- 
prehension of  the  defendant,  but  even  they  were  not  bound  to  draw  that  in- 
ference. Langley  v.  East  River  Qas  Co.,  41  App.  Dlv.  470,  58  N.  Y.  Supp.  992  ; 
Wanser  v.  WycJkpff,  9  Hun,  178.  The  arrest  might  have  been  wlthont  legal 
excuse,  and  still  not  have  been  willfully  or  maliciously  caused  by  the  defend- 
ant. He  may  have  believed  that  the  facts  within  his  knowledge  were  suffi- 
cient to  authorize  the  arrest  of  the  plaintiff.  In  any  event  the  Jury  should 
have  been  permitted  to  consider  the  motives  which  Influenced  him.  'Wliile 
there  was  ample  evidence  to  show  that  the  defendant  was  resorting  to  the 
criminal  law  to  collect  his  debt  and  to  establish  his  malicious  purpose,  the  in- 
ferences from  the  facts  proved  were  peculiarly  within  the  province  of  the- 
Jury,  and  ought  not  to  have  been  disposed  of  as  a  matter  of  law.  The  defend- 
ant endeavored  to  prove  what  occurred  between  the  magistrate  and  himself 
at  the  time  the  information  was  sworn  to,  and  the  evidence  was  excluded. 
We  think  this  was  error.  Parr  v.  Loder,  97  App.  Dfv.  218,  89  N.  Y.  Supp- 
823.  In  the  most  favorable  light  for  the  defendant,  it  did  not  constitute  a 
defense,  but  was  competent  on  the  question  of  malice." 

In  the  case  at  bar  the  trial  judge  held  that  the  plaintiff  was  entitled 
to  recover  as  a  matter  of  law,  and  charged  the  jury  that  the  arrest 
of  one  person  upon  the  complaint  of  another  without  probable  cause 
is  deemed  by  law  malicious;  that  there  was  an  absence  of  probable 
cause,  or  of  any  cause  whatever,  for  the  arrest  of  the  plaintiff  upon 
the  charge  of  larceny;  that  the  fact.s  were  such  that  no  person  could 
conceive  that  he  had  committed  a  criminal  act ;  that  for  the  arrest  the 
law  permitted  the  jury  to  award  exemplary  damages.  These  state- 
ments were  excepted  to  by  the  defendant,  and  upon  his  behalf  the  court 
was  requested  to  charge  the  jury  that  they  might  render  only  a  nominal 
verdict;  but  it  was  not  charged,  and  the  defendant  excepted.  We 
think  the  effect  of  this  charge  was  not  only  that  of  directing  the  jury- 
to  find  a  verdict  for  the  plaintiff,  but  that  such  a  verdict  must  be  sub- 
stantial. In  any  event,  we  think  that  under  the  circumstances  of  this 
case  the  jury  were  not  bound  to  give  more  than  nominal  damages,  if 
such  was  their  judgment,  although  it  may  well  be  that  the  jury  would 
not  have  reached  that  conclusion. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  the  appellant  to  abide  the  event  All  concur,  except 
WILLIAMS,  J.,  who  dissents. 


BARTLBTT  V.  COOK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  14,  1906.V 

Tbover  and  Conversion— PROPRnxY  SuBJEcr—OwNERsniP. 

Where  plaintiff  furnished  the  money  with  which  to  purchase  a  nontrans- 
ferable mileage  book  in  the  name  of  another,  who  used  a  portion  of  the  mile- 
age, paid  plaintiff  therefor,  and  surrendered  the  balance  of  the  book  to  him„ 
plaintiff  was  the  owner  of  the  book,  so  as  to  entitle  him  to  recover  for  it* 
conversion  as  against  a  person  to  whom  he  loaned  the  book  for  transporta- 
tion, though  neither  plaintiff  nor  his  bailee  were  entitled  to  use  the  book 
for  transportation  unless  the  carrier  elected  to  waive  the  nontransferable^ 
condition  therein. 

Appeal  from  Steuben  County  Court. 
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Action  by  Wesley  A.  Bartlett  against  Raymond  Cook.  From  a 
judgment  in  favor  of  defendant,  reversing  a  justice's  judgment  in 
favor  of  plaintiff,  he  appeals.  Reversed,  and  justice's  judgment  af- 
firmed. 

Argued  before  McLENNAN,  R  J.,  and  SPRING.  WILLIAMS, 
-and  KRUSE,  JJ. 

James  O.  Sebrii^,  for  appellant. 

Delmar  M.  Darrin,  for  respondent. 

KRUSE,  J.  The  appeal  in  this  case  was  argued  with  the  appeal 
in  the  case  of  Cook  v.  Bartlett,  100  N.  Y.  Supp.  1032,  and  we  need  only 
supplement  the  facts  set  forth  in  the  opinion  in  that  case  by  stating 
that,  subsequent  to  the  termination  of  the  criminal  prosecution  by  the 
plaintiff  against  the  defendant,  an  action  was  begun  in  justice's  court 
by  the  plaintiff  against  the  defendant  to  recover  the  value  of  the  mile- 
age book,  and  the  trial  resulted  in  a  verdict  for  the  plaintiff  against 
the  defendant  for  the  value  thereof,  $13.02,  and  judgment  was  entered 
by  the  justice  upon  the  verdict  for  the  sum  of  $13.02  damages  and  $5 
costs. 

An  appeal  was  taken  by  the  defendant  from  the  judgment  to  the 
-County  Court  of  Steuben  county,  where  the  judgment  was  reversed 
upon  the  ground  that  the  plaintiff  was  not  the  owner  of  the  mileage 
book  and  acquired  no  title  or  interest  therein,  and  therefore  that  the 
.action  was  not  maintainable.  We  have  reached  a  different  conclusion. 
We  have  fully  set  forth  our  views  upon  the  question  in  the  other  case, 
and  it  is  unnecessary  to  reiterate  them.  If  wc  are  right,  it  follows  that 
the  judgment  of  the  County  Court  cannot  be  sustained. 

The  judgment  of  the  County  Court  should  be  reversed,  and  that  of 
the  Justice's  Court  affirmed,  with  costs  in  this  court  and  in  the  County 
Court    All  concur. 


MAQOUN  et  al.  y.  QUIGLET  et  al. 
<Stipreine  Court,  Appellate  Diylslon,  First  Department    November  5,  1906.) 

X,  AFPEAii—SooPB  07  Review— QuxsnoN  at  Foundation  of  Case— Failure  to 
Object. 

On  appeal  from  a  Judgment  refasing  to  set  aside  an  executor's  deed  as 
fraudulent  at  the  suit  of  creditors  of  the  decedent,  the  Appellate  Division 
must  consider  whether  such  an  action  can  be  maintained,  though  none  of 
the  defendants  have  raised  such  point 

2.  Bzeoutobs  and  Adkimistbatobs— Actions  Aqainst  Executors— Setting 
Aside  Deed— Stautobt  Pbovisions. 

•  Personal  Property  Law,  Laws  1897,  p.  609,  c.  417,  §  7,  provides  that  "an 
executor  ♦  ♦  ♦  may  for  the  benefit  of  creditors  ♦  ♦  ♦  resist  any 
act  done  or  transfer  •  •  •  made  in  fraud  of  the  rights  of  any  creditor. 
A  creditor  of  a  deceased  insolvent  debtor  •  •  •  may  In  like  manner 
resist  any  actMone  or  conveyance  made  in  fraud  of  creditors."  The  provi- 
sion as  to  suits  by  creditors  when  first  added  to  the  section  (Laws  1889. 
p.  6<j0,  c  487)  expressly  confined  its  operation  to  conveyances  "by  such 
deceased  debtor,"  but  the  phrase  was  omitted  by  the  commissioners  on 
statutory  revision ;  they  stating  In  their  report  to  the  Legislature,  by  a 
footnote  to  section  7,  that  it  was  "unchanged  in  substance."    Beld  that, 
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In  view  of  section  7  itself,  of  its  history,  of  the  power  resting  in  the 
Surrogate's  Ck)urt  to  protect  creditors  by  requiring  bond  (sections  2638, 
2685,  subd.  5),  and  of  an  executor's  liability  on  accounting,  no  action  can 
be  maintained  by  a  creditor  to  set  aside  an  executor's  deed  as  in  fraud  of 
creditors. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jesse  T.  Magoun  and  others  against  James  M.  Quig^Iey 
and  others.  From  a  judgment  in  favor  of  defendants,  plaintiflFs  ap- 
peal.   Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM. 
LAUGHLIN,  and  CLARKE,  JJ. 

J.  Aspinwall  Hodge,  for  appellants. 

Walter  F.  Taylor,  for  respondents  president  and  committee  on  ad- 
mission to  New  York  Stock  Exchange. 
Alfred  S.  Brown,  for  respondent  Quigley, 

LAUGHLIN,  J.  One  Kinsley  Magoun  was  a  creditor  of  George 
B.  Magoun,  deceased,  in  an  amount  exceeding  $100.  The  action  is 
brought  by  the  administrators  de  bonis  non  of  said  creditor  against  the 
executrix  of  said  debtor  and  others  to  set  aside  as  fraudulent  a  transfer 
by  the  executrix  of  the  membership  of  the  debtor  in  the  New  York 
Stock  Exchange.  Counsel  for  the  plaintiffs  cites  as  authority  for  the 
action  section  7  of  the  personal  property  law  (chapter  417,  p.  509,  Laws 
1897),  which  provides  as  follows: 

"An  executor,  administrator,  receiver,  assignee  or  trustee,  may,  for  tbe 
benefit  of  creditors  or  others  Interested  In  personal  property,  held  In  trust,  dls- 
afiirm,  treat  as  void  and  resist  any  act  done,  or  transfer  or  agreement  made 
In  fraud  of  the  rights  of  any  creditor,  Including  himself,  interested  in  such 
estate,  or  property,  and  a  person  who  fraudulently  receives,  takes  or  in  any 
manner  interferes  with  the  personal  property  of  a  deceased  person,  or  an  in- 
solvent corporation,  association,  partnership  or  individual  is  liable  to  such 
executor,  administrator,  receiver,  or  trustee,  for  the  same  or  the  value  thereof, 
and  for  all  damages  caused  by  such  acts  to  the  trust  estate.  A  creditor  of  a 
deceased  insolvent  debtor,  having  a  claim  against  the  estate  of  such  debtor, 
exceeding  in  amount  the  sum  of  one  hundred  dollars,  may,  without  obtaining 
a  Judgment  on  such  claim.  In  like  manner,  for  the  benefit  of  himself,  and 
other  creditors  interested  in  said  estate,  disaffirm,  treat  as  void  and  resist 
any  act  done  or  conveyance,  transfer  or  agreement  made  in  fraud  of  credit- 
ors or  maintain  an  action  to  set  aside  such  act  conveyance,  transfer  or  agree- 
ment. Such  claim  If  disputed  may  be  established  in  such  action.  The  judg- 
ment in  such  action  may  provide  for  the  sale  of  the  pr<^?erty  involved,  when 
a  conveyance  or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof 
be  brought  into  court  or  paid  Into  the  proper  Surrogate's  Court,  to  be  admin- 
istered according  to  law." 

It  was  alleged  and  proved  that  the  deceased  debtor  was  insolvent 
No  question  appears  to  have  been  raised  upon  the  trial  or  upon  the 
appeal  as  to  the  right  of  the  plaintiff  to  maintain  the  action,  but  the 
question  suggested  itself  to  the  court  upon  the  argument  of  the  ap- 
peal, and  the  query  was  propounded  to  counsel  for  appellant  with  a 
view  to  receiving  the  benefit  of  any  argument  he  might  be  able  to 
present  to  sustain  the  action.  It  is  manifest  that  such  an  action  would 
not  lie  at  common  law.  Since  the  executrix  is  accountable  in  the  pro- 
bate court  for  all  personal  property  of  the  estate  received  by  her,  it 
would  seem  that  clear  warrant  for  an  independent  action  by  a  credit- 
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or  to  review  a  transfer  of  personal  property  made  by  her  should  be 
found  in  the  statute,  or  such  an  action  should  not  be  sustained.  Not- 
withstanding the  fact  that  the  objection  has  not  been  taken  by  any  de- 
fendant, as  it  lies  at  the  foundation  of  the  action,  our  decision,  if  the 
action  be  not  maintainable,  and  we  ignored  that  question,  might  be- 
come a  misleading  precedent.  We  must  therefore  examine  and  decide 
that  question  before  proceeding  to  consider  the  case  on  the  merits. 

The  reasonable  and  fair  construction  of  the  statute  quoted,  standing 
alone,  does  not  authorize  such  an  action;  and  when  the  history  of  the 
legislation  is  examined  I  deem  it  quite  dear  that  the  Legislature  only 
intended  to  authorize  the  action  to  set  aside  a  transfer  made  by  the 
insolvent  debtor.  The  Legislature  by  chapter  314,  p.  606,  of  the  Laws 
of  1858,  among  other  things,  authorized  the  executor  or  administra- 
tor of  an  estate,  in  the  interest  of  the  creditors  thereof,  to  disaffirm  a 
transfer  in  fraud  of  the  rights  of  any  creditor,  and  gave  a  right  of 
action  to  recover  the  property  or  its  value,  and  for  damages.  That 
statute  conferred  no  right  of  action  on  a  creditor  individually.  The 
scope  of  the  statute  is  not  expressly  confined  to  transfers  by  the  dece- 
dent; but  it  is  evident  that  such  was  the  intention,  for  otherwise  the 
representative  of  the  estate  would  be  disaffirming  his  own  acts  and  suing 
to  recover  for  his  own  fraud.  The  statute  was  amended  by  chapter  487, 
p.  660,  of  the  Laws  of  1889,  by  adding  the  following  at  the  end  of  sec- 
tion 1,  to  wit : 

''And  any  creditor  of  a  deceased  Insolvent  debtor  baving  a  claim  or  demand 
against  tbe  estate  of  such  deceased  debtor  exceeding  in  amount  the  sum  of 
one  hundred  dollars,  may  In  like  manner  for  the  benefit  of  himself  and  other 
creditors  interested  in  the  estate  or  property  of  such  deceased  debtor,  disaf- 
firm, treat  as  void,  and  resist  all  acts  done,  and  conveyances,  transfers  and 
agreements  made,  in  fraud  of  the  right  of  any  creditor  or  creditors,  by  such 
deceased  debtor,  and  for  that  purpose  may  maintain  any  necessary  action  to 
set  aside  such  acts,  conveyances,  transfers  or  agreements;  and  for  the  pur- 
pose of  maintaining  such  action,  it  shall  not  be  necessary  for  such  creditor 
to  have  obtained  a  Judgment  upon  his  claim  or  demand,  but  such  claim  or  de- 
mand, if  disputed,  may  be  proved  and  established  upon  the  trial  of  such  ac- 
tion." 

It  thus  appears  that,  when  the  cause  of  action  was  first  conferred 
upon  creditors,  it  was  expressly  confined  to  transfers  made  by  the  de- 
ceased debtor.  The  first  section  was  again  amended  by  chapter  740, 
p.  1843,  of  the  Laws  of  1894,  by  adding  a  provision  with  respect  to 
a  sale  of  property  recovered  and  the  disposition  of  the  proceeds;  but 
the  phraseology,  so  far  as  material  to  a  determination  of  the  question 
now  under  consideration,  was  not  changed.  When  the  commission- 
ers on  statutory  revision  came  to  consolidate  these  and  other  statutes, 
and  frame  for  submission  to  the  Legislature  the  personal  property  law, 
they  dropped  out  the  words  "by  such  deceased  debtor."  Section  7, 
Personal  Property  Law  (chapter  417,  p.  509,  Laws  1897),  and  sched- 
ule of  laws  repealed  thereby.  This  is  another  instance  of  confusion 
and  uncertainty  caused  by  changes  in  phraseology  made  by  said  com- 
missioners. They  were  not  empowered  to  make  changes  in  the  exist- 
ing law.  They  did  not  inform  the  Legislature  that  they  had  attempted 
to  change  the  former  law  on  this  point.  The  revisers*  report  to  the 
Legislature  and  notes,  on  the  contrary,  indicate  that  no  diange  was 
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intended  to  be  made.    Under  the  heading  "Revisers'  Preliminary  Note 
to  the  Personal  Property  Law,"  they  say: 

"The  accompanying  chapter  of  the  revision,  to  be  known  as  the  'Personal 
Property  Law/  hidudecb  existhig  statutes  relating  to  future  estates,  accumu- 
lation of  Income,  trust  estates,  and  that  part  of  the  statute  of  frauds  which 
^yems  transactions  in  relation  to  personal  property.  These  statutes  are  re- 
enacted  In  the  revision  with  slight  changes,  which  are  indicated  in  the  foot- 
notes, which  are  appended  to  the  several  sections  of  the  proposed  law.  The 
table  immediately  following  the  repealing  schedule  shows  the  disposition  of 
the  laws  repealed  by  this  chapter  in  the  revision  and  elsewhere." 

Under  section  7  they  cite  the  laws  from  which  it  was  compiled,  and 
then  add  the  following:  "Unchanged  in  substance,  so  far  as  relates 
to  personal  property."  See  Fowler's  Personal  Property  Law  of  New 
York,  pp.  136,  139.  The  reasonable  inference  is  that  in  this  case,  as 
in  many  others,  shown  by  many  of  their  reports  to  the  Legislature,  they 
deemed  the  words  which  they  omitted  superfluous,  and  were  of  opin- 
ion that  the  statute  as  they  recommended  it  meant  precisely  the  same 
as  the  former  statute.  However  that  may  be,  in  these  circumstances 
there  is  nothing  to  indicate  that  the  Legislature  intended  to  change 
the  law,  and  authorized  a  new  and  unheard  of  practice  of  permitting 
a  creditor  to  review  by  action  every  sale  or  transfer  of  property  of  an 
insolvent  debtor  made  by  the  executor  or  administrator  upon  a  charge 
of  fraud.  If  the  action  would  lie  and  it  were  successful,  it  would  only 
result  in  placing  the  property  back  in  the  hands  of  the  executor  or 
administrator  to  be  resold,  with  a  possible  similar  review  by  action  of 
the  second  and  of  any  subsequent  sale,  because  the  Supreme  Court 
would  not  administer  the  estate,  but  would  leave  that  to  the  executor 
or  administrator.  Moreover,  there  does  not  appear  to  have  been  any 
necessity  for  such  an  action,  and  it  is  therefore  not  reasonable  to  sup- 
pose that  the  Legislature  intended  to  authorize  it.  The  Legislature 
is  presumed  to  have  known  that  the  Surrogate's  Court  could  remove 
an  executor  or  administrator  for  misconduct  in  wasting  the  estate,  or 
protect  the  creditors  and  others  interested  by  requiring  an  adequate 
bond,  either  originally  (section  2638)  or  when  the  question  is  raised 
on  an  application  to  revoke  the  letters  (section  2685,  subd.  6).  On 
the  accounting  the  executor  or  administrator  would  be  charged  with 
the  value  of  5l  property  received,  and  the  creditor  and  other  persons 
interested  would  not  be  bound  by  any  sale  or  transfer  made,  and  could 
attack  the  same  not  only  for  fraud,  but  for  inadequacy  of  consideration 
resulting  from  negligence. 

It  would  seem,  therefore,  that  the  statute  should  not  be  given  a  con- 
struction that  will  authorize  the  maintenance  of  such  an  action,  unless 
it  be  imperatively  required  by  the  language  employed.  I  am  convinced 
that  it  is  not  so  required.  It  is  plain  that  the  Legislaturq  merely  in- 
tended to  authorize  a  creditor  to  institute  an  action  in  those  cases  in 
which  by  the  preceding  part  of  the  section  the  personal  representative 
is  authorized  to  do  so.  It  was  contemplated  that  an  executor  or  ad- 
ministrator might  deem  it  unwise  to  bring  the  action,  and  that  informa- 
tion might  be  available  to  the  creditor  which  would  give  him  confidence 
to  proceed. 
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I  think,  therefore,  that  we  should  refrain  from  expressing  any  opin- 
ion on  the  facts  which  received  extended  consideration  by  the  learned 
trial  judge;  and  the  judgment  is  affirmed  with  costs.    All  concur. 


LATHROP,  SHEA  &  HENWOOD  CO.  v.  BYRNE  et  al. 

(Supreme  CJourt,  Appellate  DiviBlon,  Fourth  Department.    November  14,  1906.) 

CoBPOBATioNs— Fraudulent  Gonvetaivces  to  Stookholdebs— Remedies  of 
Cbed  iTOBS— Pa  bties. 

In  an  action  by  a  Judgment  creditor  of  a  corporation  to  subject  to  tbe 
payment  of  its  claim  property  fraudulently  conveyed  by  the  corporation 
to  Its  stockholders,  the  corporation  is  a  necessary  party. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12,  Cent  Dig.  Corporations,  § 
2385.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Lathrop,  Shea  &  Henwood  Company  against  Frank 
P.  Byrne  and  others,  as  executors  of  John  Byrne,  deceased.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint  on  the 
f^round  of  defect  of  parties  defendant,  defendants  appeal.  Reversed  and 
demurrer  sustained. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Frederick  W.  Frost,  for  appellants. 
Bushnell  &  Metcalf,  for  respondent. 

WILLIAMS,  J.  The  interlocutory  judgment  should  be  reversed, 
and  the  demurrer  sustained,  with  costs  in  this  court  and  the  court  be- 
low, with  leave  to  plaintiff  to  plead  over  on  payment  of  the  costs  of  this 
appeal  and  of  the  demurrer. 

The  action  is  brought  by  a  judgment  creditor  of  the  Interior  Con- 
struction Company,  a  foreign  corporation,  to  recover  of  the  defendants, 
stockholders  of  that  corporation,  the  amount  of  their  judgment,  upon  the 
claim  that  such  stockholders  have  wrongfully  received  large  amounts  from 
such  corporation  as  dividends  and  profits,  growing  out  of  the  work  per- 
formed by  the  corporation,  including  the  work  performed  by  plaintiff, 
for  which  its  judgment  was  obtained.  The  construction  company  is 
not  a  party  to  the  action,  and  this  is  why  the  defendants  claim  there 
is  a  defect  of  parties. 

The  question  involved  is  whether  the  judgment  debtor  is  a  neces- 
sary party  to  the  action.  The  general  rule  undoubtedly  is  that  a  judg- 
ment debtor  is  a  necessary  party  to  a  creditor's  action  to  reach  prop- 
erty alleged  to  have  been  wrongfully  transferred  to  parties  in  fraud  of 
the  creditor's  rights.  Smith  on  Equitable  Remedies  of  Creditors,  pp. 
79,  114,  and  cases  there  cited.  12  Enc.  of  Law  &  Procedure,  37,  and 
cases  there  cited.  And  this  rule  applies  to  actions  to  set  aside  fraud- 
ulent transfers,  by  corporations  to  their  stockholders.  2  Pom.  Eq. 
Remedies,  p.  1469,  and  cases  there  cited;  2  Cook  on  Corporations,  p. 
1182,  and  cases  there  cited. 
100  N.Y.S.— 66 
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cases  as  supporting  this  view  (Bartlett  v.  Drew,  67  N.  Y.  587 ;  Hasting 
V.  Drew,  76  N.  Y.  9),  and  counsel  for  respondent  further  calls  atten- 
tion to  the  following  cases,  viz. :  Fox  v.  Moyer,  54  N.  Y.  125 ;  Bank  v. 
Shuler,  153  N.  Y.  163,  47  N.  E.  262 ;  Bank  v.  Rogers,  166  N.  Y.  380, 
69  N.  E.  922;  Bierschenk  v.  King,  38  App.  Div.  360,  66  N.  Y.  Supp. 
696 ;  Buffington  v.  Harvey,  95  U.  S.  99,  24  L.  Ed.  381. 

In  Bartlett  v.  Drew,  above,  the  corporation  debtor  was  a  party  to  the 
action,  and  therefore  the  question  here  being  considered  was  not  in- 
volved. In  Hastings  v.  Drew,  above,  the  question  here  being  consider- 
ed was  not  raised  or  considered. 

In  Fox  V.  Moyer,  above,  an  action  was  brought  to  set  aside  a  con- 
veyance by  a  judgment  debtor  as  a  cloud  upon  the  Hen  of  the  judf^ment 
creditor.  On  the  trial  the  objection  was  made  that  the  judgment 
debtor  was  not  a  party.  The  Court  of  Appeals  held  that  the  objection 
could  not  be  raised ;  it  not  having  been  taken  by  demurrer  or  answer. 
It  was  also  said  that  the  action  was  not  a  creditor's  bill,  in  which 
judgment  debtors  were  necessary  parties ;  that  the  conveyance  was  good 
as  between  the  parties  to  it  and  the  grantor,  the  judgment  debtor,  had 
no  interest  to  defend,  only  the  grantee  was  a  necessary  party.  That 
case  was  distinguished  in  Miller  v.  Hall,  70  N.  Y.  260,  252,  which  held 
that  in  a  creditor's  bill  the  judgment  debtor  was  a  necessary  party,  but 
that  Fox  V.  Moyer  was  not  a  creditor's  bill.  In  Buffington  v.  Harvey, 
96  U.  S.  99,  24  L.  Ed.  381,  a  bill  was  filed  by  an  assignee  in  bank- 
ruptcy to  set  aside,  as  a  fraud  upon  the  creditors,  a  conveyance  of  real 
and  personal  property  by  the  bankrupt.  It  was  said  that  this  ques- 
tion of  defect  of  parties  was  not  properly  before  the  court  for  review, 
but  it  was  said  also  that  the  bankrupt  was  not  a  necessary  party  to  the 
'  action,  as  he  had  no  interest  to  be  affected,  except  what  was  represent- 
ed by  the  assignee ;  that  the  conveyance  was  good  as  to  the  bankrupt 
himself,  and  if  set  aside  only  his  creditors  would  be  benefited,  and  their 
interests  would  be  cared  for  by  the  assignee.  In  Bank  v.  Shuler,  153  N. 
Y.  163,  47  N.  E.  262,  a  creditors'  action  was  brought  to  set  aside,  for 
fraud,  a  general  assignment  for  the  benefit  of  creditors  and  certain 
specific  absolute  transfers.  Then  the  assignor  and  debtor  died,  and  the 
action  proceeded  to  judgment  without  bringing  in  the  personal  repre- 
sentatives of  the  deceased  party.  Some  effort  in  this  direction  was 
made,  but  the  court  held  it  had  not  been  properly  done.  It  was  fur- 
ther held  that  the  personal  representatives  were  necessary  parties  to 
the  action  considering  that  the  relief  sought'was,  among  other  things, 
to  set  aside  the  general  assignment;  that,  while  they  had  no  interest 
so  far  as  the  specific  absolute  transfers  were  concerned,  as  they  were 
good  between  the  original  parties,  and  the  debtor  and  his  representatives 
had  no  interest  in  their  being  upheld,  yet  as  to  the  trusts  in  the  assign- 
ment the  debtor  and  assignor  and  his  personal  representatives  had  an 
interest  in  having  the  assignment  upheld  and  the  property  assigned  ap- 
plied to  the  trusts  provided  for,  and  any  balance  remaining  returned  and 
repaid  to  the  assignor,  and  his  personal  representatives.  In  Bierschenk 
V.  King,  38  App.  Div.  360,  56  N.  Y.  Supp.  696,  an  action  was  brought 
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to  foreclose  a  mechanic's  lien.  The  owner  fraudulently  transferred 
the  property  to  his  wife.  It  was  held  that  the  grantor  of  the  property 
was  not  a  necessary  party  to  the  action  inasmuch  as  the  conveyance  was 
good  as  between  him  and  his  wife,  and  he  had  no  interest  in  upholding 
it.  The  above  cases,  Fox  v.  Moyer,  BufBngton  v.  Harvey,  and  Bank  v. 
Shuler,  were  cited,  and  relied  upon.  In  Bank  v.  Rogers,  166  N.  Y.  380, 
69  N.  E.  922,  an  action  was  brought  by  the  bank  to  establish,  as  against 
an  assignee  for  the  benefit  of  creditors,  an  equitable  lien  upon  property 
pledged  to  the  bank  by  the  assignors,  and  it  was  held  that  the  assignors 
were  not  necessary  parties  defendant,  inasmuch  as  the  object  of  the 
suit  was  not  to  vacate  the  assignment  or  defeat  the  trust,  but  to  restrict 
it  to  its  proper  subjects,  and  to  set  apart  the  bank's  property.  The 
court  said  it  was  unlike  Bank  v.  Shuler,  above,  which  was  an  action 
to  set  aside  the  assignment  and  defeat  the  trust  entirely.  Very  little 
consideration  was  given  to  this  question  in  the  case,  and  no  effort  was 
made  to  change  the  rule  laid  down  in  other  cases  by  the  court. 

Nothing  appears  in  the  cases  above  referred  to,  and  considered,  to 
bring  the  present  case  within  the  exceptions  to  the  general  rule  that 
in  creditors'  actions  the  judgment  debtor  is  a  necessary  party  defend- 
ant. In  this  case  the  alleged  transfer  of  the  property  of  the  cor- 
poration was  made  by  the  officers  and  directors,  and,  if  wrongfully 
done,  was  not  binding  upon  the  corporation.  The  property  can  be  re- 
covered back  and  applied  to  the  proper  uses  of  the  corporation.  The 
corporation  has  an  interest  in  seeing,  if  the  transfer  is  set  aside  as  un- 
lawful and  the  property  is  recovered  back,  that  it  is  properly  applied, 
through  the  instrumentality  of  a  receiver,  or  otherwise,  to  the  pay- 
ment of  the  debts  of  the  corporation,  and  the  balance  held  for  the  stock- 
holders. It  is  not  necessarily  applicable  entirely  to  the  payment  of 
the  plaintiff's  claims.  The  corporation  is  therefore  a  necessary  party 
to  this  action. 

We  think  the  action  cannot  be  maintained  without  the  presence  in 
court  of  the  coiporation.  The  demurrer  to  the  complaint  by  reason 
of  defect  of  parties  defendant  should  therefore  be  sustained. 

Interlocntory  Judgment  reversed  with  costs,  and  demurrer  sustained  with 
costs,  with  leave  to  the  plaintiff  to  plead  over  upon  payment  of  the  ooste  of 
the  demurrer  and  of  this  appeal.    All  concur. 


CORDS  V.  RUTH. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1006.) 

BBOKEBS— COMKISSIONS— PeBFOBMANCE  07  CONTBACT. 

The  owner  of  property,  after  negotiating  with  J.  with  reference  to  a 
sale,  gave  plaintiff  written  authority  to  sell  the  property  for  a  specified 
price,  and  plaintiff  then  negotiated  with  J.,  who  made  an  offer  of  a  less 
sum,  which  was  rejected  by  the  owner.  Thereafter  the  owner  revoked  the 
authority,  and  subsequently,  in  pursuance  of  n^otiations  between  him 
and  J.,  sold  the  property  for  the  price  fixed  in  plaintiff's  authority.  Held 
that,  in  the  absence  of  any  fraud  or  bad  faith,  plaintiff  was  not  entitled  to 
^   recover  a  commission. 

[Ed.  Kote. — ^For  cases  in  point,  see  vol.  8,  Cent  Dig.  Brokers,  {{  46,  47.] 
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and  134  N«w  Tork  SUte  Reporter 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Charles  D.  Cords  against  Edward  Ruth.  From  a  judg- 
ment in  favor  of  the  plaintiff,  defendant  appeals.  Reversed  and  new 
trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Ira  Wheeler,  for  appellant 

WOODWARD,  J.  The  plaintiff  alleges  an  employment  by  the 
defendant  for  the  purpose  of  effecting  a  sale  of  certain  real  estate  for 
the  sum  of  $8,500,  and  demands  judgment  for  $212.50,  being  2>^  per 
cent,  upon  the  purchase  price.  It  was  established  upon  the  trial  that 
the  plaintiff  went  to  the  defendant  and  procured  a  written  authority 
to  sell  the  real  estate  in  question  for  $8,500 ;  the  defendant  agreeing 
to  pay  the  commission  of  2^  per  cent,  upon  any  price  which  he  agreed 
to  accept  for  the  property.  The  written  agreement  provided  that  the 
authority  should  continue  until  the  defendant  revoked  the  same  in 
writing.  Prior  to  this  authority,  which  bears  date  of  November  25, 
1905,  the  defendant  had  been  in  negotiation  with  one  Johnson  in  refer- 
ence to  a  sale  of  this  same  property ;  Johnson  representing  third  par- 
ties. Soon  after  procuring  the  authority  the  plaintiff  entered  into  a 
negotiation  with  the  said  Johnson,  resulting  in  Johnson  making  an 
offer  of  $8,000  for  the  premises,  and  it  is  conceded  that  this  offer  was 
rejected  by  the  defendant.  Subsequently,  and  on  or  before  the  12th 
day  of  December,  the  defendant  withdrew  the  authority  in  writing 
under  the  terms  of  the  agreement,  and  at  a  later  date  entered  into 
negotiations  with  the  said  Johnson  which  resulted  in  a  sale  of  the 
property  to  the  latter  for  $8,500  as  alleged  in  the  complaint.  There 
is  no  allegation  of  fraud  or  bad  faith  on  the  part  of  the  defendant. 
All  that  he  did  was  to  withdraw  the  authority,  as  he  had  a  clear  right 
to  do,  and  he  then  entered  into  negotiations  with  a  man  whom  he  had 
known  and  negotiated  with  before  the  plaintiff  came  into  the  transac- 
tion, and  this  negotiation  resulted  in  a  sale.  The  plaintiff  never  pro- 
cured a  purchaser  ready,  willing,  and  able  to  purchase  the  premises 
upon  the  terms  fixed  by  the  defendant,  and  under  all  of  the  authorities 
he  is  not  entitled  to  recover  in  this  actioa. 

The  judgment  appealed  from  should  be  reversed,  and  new  trial  or- 
dered, costs  to  abide  the  event.    All  concur. 


In  re  WHBEB^BR'S  ESTATE. 
(Supreme  CJonrt  Appellate  Division,  Second  Department    November  le,  1906.) 

1.  Taxation— Legacies— Peopebtt  op  Leqatees. 

Where  land,  the  proceeds  of  which  were  bequeathed,  was  bought  with 
money  which  testatrix  held  as  executrix  of  J.,  by  whose  will  she  was  given 
the  life  use  thereof,  with  remainder  to  testatrix's  legatees,  they  are  en- 
titled to  claim  it  under  the  will  of  J.,  who  was  their  father,  and  so  escape 
the  tax  as  legatees  of  testatrix. 

2.  Same— MuTUAixT  Aoknowledqed  Relation  of  Cheldrkn. 

The  father  of  legatees,  who  stood  In  the  mutually  acknowledged  relation 
of  children  to  testatrix,  having  been  alive  when  such  relationship  began. 
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they  cannot  claim  their  legacy  free  of  tax ;  Laws  1905,  p.  829,  c.  868,  §  221, 
providing  as  a  condition  thereof  that  the  parents  of  the  child  shall  be 
deceased  when  such  relationship  began. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  §§  1090- 
1692.] 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  appraisal  of  the  estate  of  Elizabeth  W.  Wheeler, 
deceased,  under  the  acts  relative  to  the  taxable  transfers  of  property. 
From  an  order  William  C.  Wilson,  acting  Comptroller  of  the  State, 
appeals.     Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Frank  M.  Buck,  ifor  appellant. 
Frank  L.  Young,  for  respondents. 

MILLER,  J.  The  State  Comptroller  appeals  from  a  final  order  of 
the  surrogate  of  Westchester  county  in  a  transfer  tax  proceeding. 
The  deceased  left  a  will  in  which  she  gave  a  specific  legacy  valued  at 
$60  to  Lucretia  W.  Corey,  certain  specified  articles  of  personal  proper- 
ty to  Adaline  D.  Wheeler,  and  divided  her  residuary  estate  equally 
between  said  Adaline  and  Edgar  F.  Wheeler.  The  shares  of  Adaline 
and  Edgar  in  the  personal  property  are  appraised  at  $638.81  and 
$510.32,  respectively.  The  real  property  consisted  of  an  equity  of 
redemption  appraised  at  $1,500.  The  testatrix  used  in  the  purchase 
of  this  property  $1,665.36  which  she  held  as  executrix  of  James  L. 
Wheeler,  deceased,  by  whose  will  she  was  given  the  life  use  of  the 
property,  with  the  remainder  over  to  said  Edgar  and  Adaline,  who  now 
assert  that  they  take  this  property  under  the  will  of  the  said  James  L. 
Wheeler,  and  not  under  the  will  of  the  decedent,  whose  estate  is  the 
subject  of  this  proceeding. 

We  think  the  learned  surrogate  correctly  held  that  this  property 
was  not  subject  to  the  transfer  tax.  The  fact  that  the  testatrix  in- 
vested money  belonging  to  the  said  Edg^r  and  Adaline  in  real  proper- 
ty, and  without  their  knowledge  took  title  in  her  own  name,  did  not 
make  the  property  hers.  They  are  entitled  to  follow  the  money  and 
to  insist  that  she  held  the  property  with  which  it  was  purchased  under 
a  resulting  trust  (Ferris  v.  Van  Vechten,  73  N.  Y.  113),  and  they  have 
a  right  now  to  insist,  as  they  do,  that  they  will  claim  under  the  will 
of  their  father,  and  not  under  the  will  of  the  decedent. 

The  legatees  named  were  step-children  of  the  decedent,  to  whom 
they  stood  in  the  mutually  acknowledged  relation  of  children.  The 
right  to  tax  their  legacies  depends  upon  the  construction  of  section 
221,  c.  368,  p.  829,  L^ws  1905,  which  is  as  follows : 

"When  property  real  or  personal  or  any  beneficial  Interest  therein,  of  the 
▼Blue  of  less  than  ten  thousand  dollars,  passes  by  any  such  transfer  to  or  for 
the  use  of  any  father,  mother,  husband,  wife,  child,  brother,  sister,  wife  or 
widow  of  a  son  or  the  husband  of  a  daughter,  or  any  child  or  children  adopted 
as  such  in  conformity  with  the  laws  of  this  state,  of  the  decedent,  grantor, 
donor  or  vendor,  or  to  any  child  to  whom  any  such  decedent,  grantor,  donor  or 
vendor  for  not  less  than  ten  years  prior  to  such  transfer  stood  in  the  mutually 
acknowledged  relation  of  a  parent,  provided,  however,  such  relationship  be- 
gan at  or  before  the  child's  fifteenth  birthday  and  was  continuous  for  said  ten 
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oeasea  wnen  such  relationship  commenced,  or  to  any  lineal  descendant  of  such 
decedent,  grantor,  donor  or  vendor  bom  in  lawful  wedlock,  such  transfer  of 
property  shall  not  be  taxable  under  this  act    ♦    ♦    ♦  "    (The  italics  are  mine.) 

No  question  is  raised  but  that  the  share  of  Adaline  in  the  personal 
property  should  be  taxed,  as  it  is  conceded  that  she  was  over  15  when 
the  relationship  began.  The  shares  of  Lucretia  and  Edgar  were  not 
taxed,  although  it  is  conceded  that  their  parents  were  not  deceased 
when  said  relationship  commenced;  such  relationship  having  begun 
upon  the  marriage  of  their  father  to  the  testatrix.  And  in  this  respect 
we  think  the  learned  surrogate  erred,  because,  by  the  clause  of  the 
statute  which  I  have  italicized,  they  are  expressly  excluded  from  the 
class  whose  shares  are  exempted.  The  right  of  the  Legislature  to 
impose  a  tax  upon  the  transfer  of  decedents*  property,  whomsoever 
the  transferee  may  be,  is  undoubted,  and  a  person  claiming  to  be  ex- 
cepted from  the  general  provisions  of  the  statute  must  bring  himself 
within  the  terms  of  the  exception.  The  statute  was  amended  in  1905 
by  the  addition  of  the  clause  italicized,  which  is  too  plain  to  admit  of 
construction.  By  it  the  Legislature  has  plainly  limited  the  exempt 
class  of  persons  to  whom  the  decedent  stood  in  the  mutually  acknowl- 
edged relation  of  parent,  not  only  to  those  whose  relationship  began 
at  or  before  their  fifteenth  birthday  and  continued  for  ten  years  there- 
after, but  also  to  those  whose  parents  were  deceased  at  the  time  the 
relationship  commenced.  I  am  unable  to  discover  any  satisfactory 
reason  for  such  limitation.  If  it  is  desirable,  as  it  plainly  is,  to  treat  as 
natural  children  those  who  stand  in  the  mutually  acknowledged  rela- 
tion of  children  to  the  deceased,  it  would  seem  that  all  who  stand  in 
such  relation  should  be  so  treated,  and  the  only  conditions  that  ought 
to  be  imposed  are  such  as  will  prevent  imposition  and  fraud.  I  ap- 
prehend that  there  are  few  cases  in  which  legatees  have  stronger  clairus 
to  be  treated  as  children  than  those  in  the  case  at  bar,  and  yet  the>' 
are  excluded  from  such  class  by  said  amendment.  But,  however  much 
we  may  feel  like  condemning  it,  the  Legislature  clearly  had  the  power 
to  impose  the  condition,  and  we  are  compelled  to  give  it  effect 

The  order  appealed  from  should  be  modified  by  inserting  a  provi- 
sion imposing  a  tax  of  6  per  cent,  on  the  personal  property  bequeathed 
to  Lucretia  W.  Corey  and  Edgar  F.  Wheeler,  and,  as  modified,  af- 
firmed, without  costs  of  this  appeal  to  either  party.    All  concur. 


CLANCY  v.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

1.  Btbeet  RAII.B0ADS— Operatioi?— Neoliokncb— Coixision  with  Vehicle. 

It  was  negligence  for  the  operatives  of  a  street  car,  which  collided  with 
plaintiff's  vehicle,  to  cause  it  to  approach  a  street  intersection  at  a  speed 
of  15  miles  an  hour. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  BaUroads, 
U  190-194,  200.] 

2.  Sams— CoNTBiBUTOBY  Neolioekcb. 

In  an  action  against  a  street  railroad  for  injuries  to  plalntifTs  horse  in 
a  collision  between  plaintUT's  team  and  a  car,  it  appeared  that,  wh^i  plain- 
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tiff  drove  into  the  street  In  which  the  tracks  were  laid,  the  car  was  a 
block  distant  and  approaching  at  a  speed  of  15  miles  an  honr,  and  the 
team  moving  at  the  rate  of  4  or  5  miles  an  hour ;  that  plaintiff  undertook 
to  cross  the  track,  and,  when  he  saw  that  a  collision  was  probable,  turnetf 
his  team  sharply  to  the  direction  in  which  the  car  was  going.  Held,  that 
such  facts  did  not  show  contributory  negligence. 

[Ed.  Note.— For  cases  In  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
§§  210-216.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Frank  J.  Clancy  against  the  New  York  City  Railway 
Company.  •  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  RICH,  and  MILLER,  JJ. 

William  E.  Weaver,  for  appellant 

WOODWARD,  J.  This  is  an  action  to  recover  damages  for  an  in- 
jury to  plaintiff's  horse,  resulting  in  the  complete  loss  of  the  animal. 
If  the  plaintiff's  principal  witness,  his  driver,  is  to  be  believed,  the 
accident  occurred  under  such  circumstances  that  the  defendant  is  liable, 
and  this  would  seem  to  be  true  if  the  accident  occurred  in  the  manner 
described  by  other  witnesses,  though  the  two  versions  materially  differ. 
The  accident,  according  to  the  driver,  resulted  as  follows:  The  team 
was  on  Fifty-Seventh  street,  crossing  Third  avenue.  As  the  team 
came  into  Third  avenue,  the  defendant's  car  was  near  Fifty-Eighth 
street,  running  at  15  miles  an  hour.  The  team  was  going  at  the  rate 
of  4  or  5  miles  an  hour,  and  had  crossed  the  north-bound  track,  and 
was  well  over  the  south-bound  track,  when  defendant's  car  hit  the 
rear  wheel  of  the  truck  and  turned  it  around  in  such  a  way  that  the 
horse's  leg  was  broken  in  the  wreck.  Other  witnesses  testify  that  the 
team  did  not  reach  the  south-bound  track;  that  the  driver  apparently 
anticipated  a  collision,  and  turned  his  team  sharply  to  the  south,  in 
the  direction  the  car  was  going,  and  that  the  car  struck  the  plaintiff's 
wagon  as  it  was  running  along  in  the  same  general  direction.  But 
in  either  event  the  car  was  undoubtedly  approaching  a  street  intersec- 
tion at  a  rate  of  speed  which  the  court  -was  justified  in  holding  to  con- 
stitute negligence,  and  the  action  of  the  driver,  either  in  attempting 
to  cross,  where  he  apparently  had  plenty  of  time,  or  in  turning:  his 
team  to  the  south  in  an  effort  to  avoid  the  collision,  would  justify  the 
conclusion  of  absence  of  contributory  negligence,  so  the  mere  fact 
that  the  witnesses  do  not  agree  upon  exactly  what  occurred  does  not 
defeat  the  plaintiff's  right  to  recover,  provided  the  facts  established 
by  the  evidence  were  such  as  to  fix  responsibility  for  the  accident, 
and  we  are  of  opinion  that  the  plaintiff  established  the  necessary  facts. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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BUKKE  V.  O'BRIEN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16.  190a> 

1.  Tbusts— Time  fob  Termination. 

A  trust  provision  in  a  will  devising  land  In  trust,  to  pay  the  income  to 
testatrix's  children  till  the  youngest  of  them  attains  the  age  of  25,  is  not 
invalid  because  providing  for  no  termination  of  the  trust  estate,  as  a  trust 
ends  when  the  purpose  for  which  it  has  been  created  has  been  performed. 

2.  Perpetuities— Suspension  of  Power  of  Alienation— Term  of  Suspension. 

The  trust  created  by  a  will  devising  land  in  trust,  to  pay  the  income  to 
testatrix's  children  till  the  youngest  is  25  years  of  age,  is  not  void  as  being 
for  a  term  fixed  by  years,  as  it  termhiates  on  the  youngest  becoming  25 
years  old  or  dying  before  that  time. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39,  Cent  Dig.  Perpetuities,  f  4d.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  P.  Burke  against  Patrick  O'Brien,  individually 
and  as  executor  of  Margaret  O'Brien,  deceased,  and  others.  From 
a  judgment  dismissing  the  complaint  and  from  an  order,  plaintiff  and 
one  of  the  defendants  appeal.     Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

William  Drennan  and  Paul  Victor  O'Neil,  for  appellants.    * 
Daniel  T.  O'Brien  and  Frank  X.  McCaffry,  for  respondents. 

WOOWARD,  J.  The  plaintiff  brings  this  action  for  a  partition 
of  real  estate  under  the  provisions  of  section  1537  of  the  Code  of  Civil 
Procedure,  alleging  the  invalidity  of  a  trust  provision  in  the  will  of 
Margaret  A.  O'Brien,  deceased.  The  complaint  has  been  dismissed; 
the  plaintiff  and  one  of  the  defendants  appealing. 

The  trust  provision  of  the  will  is  as  follows: 

"I  give  and  devise  to  my  executor  hereinafter  named  any  and  all  Real  Es- 
tate of  wliicli  I  may  die  seized,  to  hold  In  trust  for  the  benefit  of  my  childroi,  for 
which  said  purpose  I  hereby  direct  that  my  Executor  apply  whatever  pro- 
ceeds there  may  be  therefrom  to  their  benefit,  until  the  youngest  of  my  said 
children  shall  have  attained  the  age  of  twenty-five  years,"  etc 

This  is  coupled  with  a  discretionary  power  of  sale,  not  material  to 
the  question  presented  on  this  appeal. 

The  defect  alleged  is  that  the  will  provides  no  termination  of  the 
trust  estate,  though  a  definite  term  is  set  apart  for  the  trustee  to  make 
a  particular  disposition  of  the  proceeds.  This  is  clearly  untenable. 
All  trusts  end  when  the  purpose  for  which  they  have  been  created  has 
been  performed,  and,  the  testatrix  having  provided  a  trust  fund  to 
pay  over  the  income  to  her  children  until  the  youngest  of  them  shall 
be  25  years  of  age,  the  trust  terminates  upon  the  arrival  of  that  time, 
because  there  is  no  further  purpose  of  the  trust  to  be  accomplished. 

But  it  is  urged  that,  if  the  above  proposition  is  overruled,  the  trust 
is  for  a  term  fixed  by  years,  and  is  therefore  void.  The  trust  is  for 
the  benefit  of  a  class  measured  by  the  life,  or  a  less  time,  of  the  testa- 
trix's youngest  child.  It  terminates  absolutely  upon  the  youngest 
child  reaching  the  age  of  26  years,  and,  if  he  dies  before  that  time,  the 
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trust  term  is  ended  by  his  death.  Sawyer  v.  Cubby,  146  N.  Y.  192, 
197,  40  N.  E.  869.  There  is  a  perfectly  valid  trust,  and  the  plaintifF 
is  without  a  cause  of  action. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


RANKEN  y.  DONOVAN  et  ah 
(Supreme  CJourt,  Appellate  Division,  Second  Department    November  16,  1906.y 

1.  Deeds— Delivery— Time  of  Delivebt— Presumptiows. 

In  the  absence  of  any  sbowing  to  the  contrary,  a  deed  is  presumed  to 
have  been  delivered  as  of  Its  date. 
[Ed.  Note. — For  cases  In  point,  see  vol.  16,  Cent  Dig.  Deeds,  {  578.] 

2.  Sake— TiiCB  oy  Taking  Effect. 

Where  a  grantor  handed  the  deed  to  the  grantee,  who  then  delivered  it 
to  a  third  person,  who  was  to  keep  it  and  record  it  after  the  grantor's 
death,  and  it  was  agreed  orally  that  the  grantor  sboald  have  a  life  estate, 
title  in  fee  passed  at  the  time  the  deed  was  handed  to  the  grantee. 

[Ed.  Note.— For  cases  In  point  see  vol.  16,  Cent  Dig.  Deeds,  §§  117-11^ 
130-135.] 

8.  Witnesses— Credibility— Inconsistent  Statements. 

One  In  whose  name  title  to  land  stood  executed  a  lease,  and  in  a  suit  by 
her  to  cancel  the  lease  alleged  her  ownership  of  the  land,  which  was  ad- 
mitted by  the  lessee  In  his  answer,  and  on  the  trial  he  did  not  disclose 
that  the  grantor  had  executed  deeds  to  the  land  which  were  to  be  with- 
held from  record  nntil  her  death  and  under  an  understanding  that  she 
should  retain  a  life  estate.  Held,  that  such  pleading  on  the  part  of  the 
lessee  and  his  failure  to  disclose  the  execution  of  the  deeds  did  not  dis- 
credit his  testimony  to  the  execution  of  the  deeds  and  the  understanding 
in  a  subsequent  ejectment  suit  brought  by  the  grantee  In  the  deeds. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50,  Cent  Dig.  Witnesses,  S8 
1265,  1266.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Virginia  J.  Ranken  against  Michael  Donovan  and  another. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendants  appeal.    Reversed. 

Action  of  ejectment.  The  plaintiff  claimed  under  a  specific  devise  of  the 
land  to  her  in  her  grandmother's  will.  The  defendants  claimed  under  a  prior 
deed  of  conveyance  of  the  said  grandmother. 

The  plaintiff  put  the  will  in  evidence  and  rested.  The  defendants  produced 
the  deed  and  put  it  In  evidence.  They  also  called  the  lavTyer  who  drew  It. 
He  testified  that  the  grantor  Instructed  him  that  she  wanted  to  convey  the  land 
in  question  and  two  other  pieces  (all  she  had)  to  her  daughter  Bessie,  under 
whose  will  the  defendants  claim,  and  one  other  piece  to  Bessie's  infant  child, 
but  wanted  to  retain  control  of  it  for  life ;  that  she  said  that  the  deeds  would 
be  held  by  McBride  until  her  death,  and  then  put  on  record;  that  Bessie  said 
she  was  willing  that  her  mother  should  have  the  same  control  of  the  property 
for  life  as  though  she  owned  it ;  that  the  mother,  daughter  and  McBride  were 
all  present  with  him ;  that  the  four  deeds  were  then  drawn ;  that  the  mother 
handed  to  her  daughter  Bessie  the  three  made  to  her,  and  placed  the  one  to 
the  infant  on  its  breast  as  it  lay  in  Its  mother's  arms ;  that  Bessie  thereupon 
took  the  four  deeds  and  handed  them  to  McBride  and  said  for  him  to  take 
them  and  keep  them  until  the  mother  died  and  then  put  them  on  record ;  that 
she  passed  a  dollar  to  her  mother  for  each  deed.  .  The  defendants  also  called 
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Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER, 
MILLER,  AND  GAYNOR,  JJ. 
Martin  W.  Littleton,  for  appellants. 
Jesse  W.  Johnson,  for  respondent. 

GAYNOR,  J.  There  was  no  motion  by  either  side  for  the  direction 
of  a  verdict,  but  the  motion  on  the  minutes  for  a  new  trial  should  have 
been  granted.  When  the  defendants  produced  and  put  in  evidence 
the  deed  of  conveyance  under  which  they  claimed,  a  presumption  of 
fact  at  once  arose  that  it  was  delivered  as  of  its  date.  Strough  v.  Wild- 
er, 119  N.  Y.  630,  23  N.  E.  1057,  7  L.  R.  A.  555.  In  this  state  of  the 
case — the  plaintiff  claiming  under  the  will  and  the  defendants  under  the 
prior  deed — ^the  defendants  were  entitled  to  the  verdict  as  matter  of 
law.  But  their  learned  counsel,  not  satisfied  with  this,  would  go 
further,  and  having  called  the  lawyer  who  drew  the  deed,  and  the 
other  living  witness  to  the  transaction,  it  was  claimed  for  the  plaintiff 
that  such  oral  testimony  raised  a  question  of  fact  whether  the  deed  was 
delivered  with  intent  to  pass  title,  and  on  this  question  the  jury  found 
against  the  defendants.  But  the  presumption  of  delivery  was  not  im- 
paired by  the  oral  evidence.  The  parties  arranged  that  the  property 
was  to  be  conveyed,  the  grantor  retaining  the  use  for  life,  and  the 
deeds  were  delivered  in  pursuance  of  this  arrangement.  This  was  the 
oral  evidence.  It  is  not  necessary  to  determine  whether  this  oral 
arrangement  was  valid,  for  whether  the  deed  vested  full  title  presently, 
or  only  title  subject  to  a  life  estate  in  the  grantor,  matters  not.  In 
either  case  it  conveyed  the  fee  presently.  Hathaway  v.  Payne,  34  N.  Y. 
92.  The  leaving  of  the  deeds  with  McBride  during  the  grantor's  life 
was  only  to  make  certain  that  they  should  not  be  recorded. 

Two  years  after  executing  the  deeds  the  grantor  made  a  lease  of  all 
the  conveyed  real  estate  to  McBride  with  a  right  of  renewal  for  ter. 
years  more  to  the  lessee.  She  afterwards  brought  a  suit  against  him  to 
cancel  such  lease.  In  her  complaint  she  alleged  that  she  owned  the 
land.  This  was  admitted  by  McBride  in  his  answer;  and  on  the  trial 
he  did  not  disclose  in  the  witness  box  that  the  deeds  had  been  made. 
These  things  do  not  discredit  his  present  testimony.  His  answer  was 
correct  pleading.  He  could  not  raise  an  issue  of  her  ownership.  It 
sufficed  that  she  had  a  life  estate  and  could  make  a  valid  lease.  An 
allegation  in  his  answer  that  she  had  made  the  deeds  would  have  been 
wholly  irrelevant  and  would  have  raised  no  issue.  He  cannot  be  dis- 
credited now  for  having  pleaded  scientifically.  The  same  is  true  of  his 
failure  to  tell  of  the  deeds.  He  was  not  asked  to  and  such  a  question 
would  have  been  irrelevant.  Failure  to  volunteer  cannot  discredit  a 
witness  (Huebner  v.  Roosevelt,  7  Daly,  111;  Commonwealth  v. 
Hawkins,  3  Gray  [Mass.]  463)  ;  and  especially  must  this  be  so  of  ir- 
relevant matter.  But  if  the  evidence  of  McBride  and  the  lawyer  were 
suspected  and  discarded,  there  would  still  be  no  evidence  of  the  non- 
delivery of  the  deed,  and  the  presumption  of  its  delivery  would  pre- 
vail. 
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A  similar  case  under  another  of  the  deeds  has  been  here  before. 
Ranken  v.  Donovan,  46  App.  Div.  255,  61  N.  Y.  S.  542. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide  tlie 
event    All  concur. 


In  re  TRELEASE  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  16,  1906.) 

1.  EiXEOUTOBS— Legatees— Paticbnt  to  Themselves. 

Where  testator  left  personaltjr.lf  his  wife,  who  was  also  appointed  exec- 
utrix, to  have  the  income  for  Itrei  with  '*the  right  to  use  the  principal  if 
she  should  need  it,"  she  was  entitled  as  executrix  to  pay  to  herself  as 
legatee  the  personalty  bequeathed  to  her,  to  invest  the  same,  and  use  the 
income  and  the  principal,  if  she  needed  it;  the  residuary  legatees  being 
only  entitled  to  the  remainder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  vJent  Dig.  Executors  and  A^ 
ministrators,  $$  1164,  1245.] 

2.  Wills—Tbusts— Legatees. 

Where  testator  left  personalty  to  his  wife,  who  was  also  an  executrix, 
to  have  the  Income  for  life,  with  the  right  to  use  the  principal,  if  she 
should  need  it,  the  wife  during  her  life  was  trustee  of  the  remainder  of 
the  principal  of  the  fund  for  the  residuary  legatees. 

3.  BxEouTOBs—GoEXSouTOBS— Custody  of  Funds. 

Where  testator  bequeathed  certain  personalty  to  his  wife,  who  was  also 
an  executrix,  to  have  the  income  for  life,  with  the  right  to  use  the  prin- 
cipal, if  she  needed  it,  the  wife  was  entitled  to  the  exclusive  custody  of 
the  fund  as  against  her  coexecutor. 

Appeal  from  Surrogate's  Court,  King  County. 

Judicial  settlement  of  the  accounts  of  Walter  K.  Trelease  and  another, 
as  executors  of  the  will  of  Francis  A.  Trelease,  deceased.  From  an 
order  (96  N.  Y.  Supp.  318)  settling  the  accounts,  certain  residuary 
legatees  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
GAYNOR,  RICH,  and  MILLER,  JJ. 

Robert  M.  Boyd,  Jr.,  for  appellant. 
Frederick  M.  Harris,  for  respondent 

GAYNOR,  J.  It  is  not  easy  to  see  what  grievance  the  appellants 
assert  or  why  they  appeal.  They  are  the  residuary  legatees  of  the 
testator,  and  one  of  them  is  coexecutor  of  the  testator's  will.  By  his 
will  the  testator  left  an  amount  of  personalty  to  his  wife,  this  executrix, 
to  have  the  income  for  her  life,  and  with  "the  right  to  use  the  principal 
if  she  shall  need  it."  In  administering  the  estate  she  has  paid  over  to 
herself  $1,600  under  this  bequest,  and  in  her  account  credits  herself  as 
executrix  therewith,  the  words  being,  "I  have  paid  to  myself  as  legatee 
of  said  deceased  under  and  by  virtue  of  said  will  the  sum  of,"  etc. 

This  is  correct.  She  has  a  right  under  the  will  to  receive  the  person- 
alty bequeathed  to  her  as  aforesaid,  and  invest  it  and  use  the  income, 
and  also  to  use  the  principal  if  she  needs  it.  On  her  death  the  residuary 
legatees  will  be  entitled  to  any  of  it  that  remains.  Meanwhile  she  is 
their  trustee  of  the  fund.  Rose  v.  Hatch,  125  N.  Y.  427,  26  N.  E. 
•i67;  Leggett  v.  Stevens,  185  N.  Y.  70,  77  N.  E.  874. 


Digitized  by 


Google 


1052  100  NEW  YORK  SUPPLEMENT  (Sup.    CL 

and  134  New  York  State  Reporter 

There  is  also  an  appeal  from  an  order  of  the  Surrogate  denying  a 
motion  of  the  co-executor  that  he  have  joint  custody  of  the  fund  with 
the  executrix.  She  is  given  full  possession  and  control  by  the  will  in 
the  way  above  stated  and  is  entitled  to  it. 

The.  decree  and  order  should  be  affirmed  with  costs.    All  concur. 


LEWIS  et  al.  ▼.  CITY  OF  BUFFALO. 
(Supreme  Gonrt,  Appellate  Division,  Fourth  Department    November  14,  IDOG.) 

DiSCOVEBT— EXAMIITATION  OF  PARTY  BeTORE  TBIAX— PuBPOSE. 

PlaintifPs  sued  to  compel  the  abatement  of  an  alleged  nuisance  on  cer- 
tain lands  owned  by  them  by  the  wrongful  acts  of  defendants  in  obstruct- 
log  the  flow  of  a  natural  water  course.  Plaintiffs  applied  before  trial  for 
the  examination  of  the  engineers  of  defendant  city,  and  all^^ed  that  the 
city  through  Its  ofl^cers  had  made  certain  investigations  relating  to  plain- 
tiffs' cause  of  action,  some  of  which  had  been  put  in  the  form  of  maps, 
some  in  the  shape  of  records,  and  some  in  the  minds  of  its  oflScers,  and 
that  it  was  essential  that  such  information  be  given  plaintiflts,  so  that 
their  experts  might  analyze  the  same  and  satisfy  themselves  as  to  Its 
correctness.  Held,  that  plaintiffs  were  not  entitled  to  such  examination 
for  the  purpose  for  which  it  was  desired. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Loren  L.  Lewis  and  others,  as  trustees  of  the  estate  of 
Rufus  L.  Howard,  deceased,  against  the  city  of  Buffalo  and  others. 
From  an  order  denying  a  motion  to  vacate  an  ex  parte  order  directing 
the  deputy  commissioner  engineer  of  defendant  city  of  Buffalo  and 
his  assistant  engineer  to  appear  for  examination  before  a  referee,  and 
there  to  produce  certain  official  maps,  records,  and  data  with  reference 
to  certain  floods,  the  city  appeals.    Reversed. 

The  action  was  commenced  in  January,  1906,  to  compel  the  abatement  of  an 
alleged  nuisance  upon  certain  lands  owned  by  the  plaintiffs,  claimed  to  have 
been  caused  or  occasioned  by  the  wrongful  acts  of  the  defendants,  and  to  per- 
petually enjoin  them  from  further  interfering  with  plaintiffs'  rights  in  the 
premises.  Also  to  recover  the  damages  sustained  because  of  such  allied  ille- 
gal acts.  In  the  complaint  it  Is  alleged,  in  substance,, that  the  plaintiffs  are 
the  owners  of  a  large  and  very  valuable  tract  of  land'  in  the  city  of  Buffalo 
which  is  contiguous  to,  or  In  the  vicinity  of,  Buffalq  river,  Gazenovia,  Hurl- 
bert,  and  Howard  creeks  and  other  natural  water  courses  which  flow  in  or 
through  said  city :  that  for  many  years  the  defendants  have  from  time  to  time 
obstructed,  interfered  with,  and  changed  the  natural  channel  of  said  water- 
ways, and  have  changed  their  banlcs  in  such  manner  as  to  cause  the  wa- 
ters which  would  naturally  flow  therein  to  be  discharged  upon  and  to 
overflow  plaintiffs'  lands,  and  so  as  to  cause  refuse  and  sediment  to  be  de- 
posited thereon  in  such  manner  as  to  create  a  nuisance  and  to  greatly  dam- 
age the  same.  Each  of  the  defendants  answered  the  complaint  and  de- 
nied that  it  had  done  any  illegal  or  unlawful  act  which  resulted  in  dam- 
age to  the  plaintiffs.  When  the  ex  parte  order  directing  the  examination 
of  the  witnesses  referred  to  and  the  production  of  the  maps,  records,  etc., 
was  obtained,  there  was  presented  to  the  justice  the  pleadings  and  the  af- 
fidavits of  Gibson  Howard  and  E.  G.  Randall.  Mr.  Howard  in  his  affi- 
davit, after  stating  the  alleged  cause  of  action,  practically  repeating  the  ai- 
legations  of  the  complaint,  states,  in  substance:  That  the  plaintiffs  desire 
to  examine  the  city's  engineers  because  they  have  gathered  the  data  and  pre- 
pared the  flood  records  of  the  city  and  have  the  same  in  their  custody,  and 
that  their  testimony  is  material  and  is  necessary  in  order  to  enable  the  plain- 
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tiffs  safely  to  proceed  to  trial.  That  the  Information  so  acquired  and  In  the 
possession  of  the  defendant  city's  officers  cannot  be  obtained  from  any  other 
f^ource.  The  purpose  of  the  examination,  as  stated  in  said  affidavit,  is  '*to 
ascertain  from  defendant's  officers  who  made  the  observations  and  gathered 
the  data  as  to  the  floods  mentioned  above,  the  extent  of  their  observation  and 
knowledge,  and  whether  or  not  the  profile  and  area  maps  above  mentioned  are 
correct,  and  to  enable  the  plaintiff  to  corroborate  said  witnesses  by  other  wit- 
nesses and  verify  the  Information  obtained  and  records  made  by  said  Morse 
and  said  Norton.  That  the  engineers  in  employ  of  the  plaintiffs  may  study  the 
<lata  and  the  facts  and  evidence  given  by  ^said  defendant,  and  Its  source,  and 
show  when  and  how  the  defendant  diverts  the  waters  of  said  river  and  said 
creeks  and  discharges  them  upon  the  plaintiffs*  land,  and  how  long  they  re- 
mained there.  It  is  necessary  to  get  such  evidence  before  the  trial  and  mar- 
shal said  facts,  so  that  expert  witnesses  in  behalf  of  the  plaintiffs  may  study 
the  data  and  evidence  given  by  said  defendant  and  its  officers,  and  be  able  in 
that  manner  to  show  the  extent  that  each  defendant  contributes  to  the  floods 
that  create  the  nuisance  as  in  the  complaint  mentioned.  That  such  facts  are 
solely  within  tiie  knowledge  of  the  defendant,  not  within  the  knowledge  of  the 
plaintiffs,  and  that  this  is  the  only  source  from  which  such  evidence  can  be 
K>btained,  because  It  is  the  only  accurate  record  kept  by  any  person,  and  that 
the  plaintiffs  are  unable  to  get  it  in  any  other  way,  except  upon  and  in  con- 
nection with  the  examination  of  the  defendant  and  its  officers.  That  the  pro- 
-duction  of  said  profile  and  area  maps  and  the  examination  of  the  defendant 
and  its  officers  on  the  trial  will  not  give  expert  witnesses  time  or  opportunity 
to  examine  the  same  and  by  their  evidence  aid  the  court  in  passing  upon  the 
facts."  There  was  also  presented  to  the  justice  the  affidavit  of  the  plaintiffs' 
attorney,  which  states  In  substance  that  he  requested  the  deputy  commissioner 
•engineer  to  furnish  to  him  copies  of  said  maps,  and  that  he  refused  so  to  do. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
JSf ASH,  and  KRUSE,  JJ. 

Samuel  F.  Moran,  for  appellant. 
Edward  C.  Randall,  for  respondents. 

McLENNAN,  P.  J.  We  think  the  moving  papers  wholly  fail  to 
show  any  proper  ground  upon  which  the  order  in  question  can  be 
based.  The  substance  of  the  allegations  is  that  the  defendant,  the 
-city  of  Buffalo,  through  its  officers,  has  caused  certain  investigations 
to  be  made  relating  to  plaintiffs'  alleged  cause  of  action  against  the 
defendant,  and  that  some  of  the  information  thus  obtained  has  been 
put  in  the  form  of  maps,  that  some  is  in  the  shape  of  records,  and  some 
in  the  minds  of  such  officers.  And  the  plaintiffs  allege  that  it  is  desir- 
able, indeed  essential,  that  all  such  information  should  be  given  to 
them,  so  that,  among  other  things,  their  experts  may  study  and  an- 
alyze the  same  and  thus  be  sure  that  it  is  correct. 

There  is  no  authority  for  granting  such  an  examination,  for  such  a 
purpose.  We  think  it  is  not  the  law  that  a  defendant,  who,  for  the 
purpose  of  defending  an  action  threatened  to  be  brought  against  him, 
investigates  and  as  a  result  learns  certain  facts  relating  to  such  cause 
of  action,  may  be  compelled  to  give  such  facts  and  the  result  of  such 
investigation  to  his  adversary.  If  the  maps,  records,  etc.,  are  public 
records,  the  plaintiffs  have  the  right  to  examine  and  inspect  them  at 
all  reasonable  times ;  but  the  custodian  or  officer  making  them  may  not 
be  examined  to  the  end  that  it  may  be  ascertained  whether  or  not  the 
officer  making  them  made  them  correctly.     So  far  as  appears,  the  plain- 
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tiffs  had  the  same  opportunity  to  make  the  investig^ations  which  the  de- 
fendant did  make,  could  have  made  maps  and  a  record  of  the  data  and 
facts  found,  exactly  as  the  defendant  is  alleged  to  have  done.  Every  il- 
legal or  wrongful  act  alleged  to  have  been  done  by  the  defendants  or 
either  of  them  was  done  openly  and  with  the  knowledge  of  the  plaintiffs. 
The  result  of  such  acts  was  equally  notorious.  The  fact  that  the  defend- 
ant noted  such  acts  and  made  a  record  of  the  same  or  of  the  resuhtS 
flowing  therefrom  does  not  entitle  the  plaintiff  to  the  same.  Atten- 
tion has  not  been  called  to  any  case  which  holds  that  under  such  cir- 
cumstances a  party  may  be  compelled  to  disclose  to  his  adversary  the 
facts  within  his  knowledge  thus  obtained. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motioa 
granted,  with  $10  costs.    All  concur. 


SWARTS  V.  R.  M.  WILSON  MFG.  CO. 
(Supreme  Gonrt,  Appellate  Division,  Fourth  Department    November  14, 1906.) 

1.  Master  and  Servant->Injubibs  to  Sbbvan't— Mabteb'b  Dutt— Sar  Ap- 

pliances—<2nBSTioN  FOB  JUBY. 

In  an  action  for  injuries  to  a  servant  owing  to  his  having  been  stmcfc  b; 
a  piece  of  wood  thrown  from  knives  arranged  on  spindles,  which  rerolTed 
toward  him  as  he  tended  a  wood-cutting  machine,  there  being  eyidence 
that  the  operation  of  the  knives  in  such  manner  was  more  dangerous  to 
the  operator  than  when  the  spindles  revolve  outwardly,  it  was  a  qaestioB 
for  the  jury  whether  defendant  had  furnished  a  reasonably  safe  appliance 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Gent.  Dig.  Master  and  S^- 
ant,  §  1017.] 

2.  Same— AssuicPTiON  of  Risk. 

Where  an  experienced  servant  complained  on  Monday  of  the  maimer  in 
which  the  machine  he  tended  was  operated,  and  the  master  promised  to 
remedy  the  matter  on  the  following  Saturday,  and  he  was  injured  in  tbe 
meantime  owing  to  the  condition  complained  of,  he  did  not  assume  tbe 
risk. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Sen- 
ant,  SS  688^644.] 
8.  BviDENCB— Opinion  BviDENCfB— Subjects  of  Expebt  Testiicont. 

In  an  action  for  injuries  to  a  servant,  it  appeared  that  plaintiff  tended 
a  machine  consisting  of  a  table,  near  the  middle  of  which  were  two 
spindles,  projecting  above  the  surface  of  the  table,  and  bearing  kniTes; 
that  the  spindles  revolved  rapidly  toward  plaintiff,  whose  duty  It  was  to 
place  pieces  of  wood  in  a  "form"  so  that  it  could  be  cut  by  the  knives; 
and  that  a  piece  of  wood  was  broken  off  and  thrown  against  plaintiff  bj 
the  revolving  knives.  Held  that,  in  view  of  the  character  of  the  machine, 
It  was  proper  to  admit  expert  testimony  to  the  effect  that  it  would  ha« 
been  less  dangerous  had  the  spindles  revolved  outwardly. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20,  Cent  Dig  Gvldencei  U  2319. 
2320.] 

Nash  and  Williams,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Charles  E.  Swarts  against  the  R.  M.  Wilson  Manufactur- 
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ing  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

The  action  was  commenced  on  the  4th  day  of  January,  1905,  to  re- 
cover damages  for  injuries  sustained  by  the  plaintiff  while  in  defend- 
ant's employ,  alleged  to  have  been  caused  solely  through  its  negligence. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Frederick  G.  Fincke,  for  appellant 
Frank  C.  Sargent,  for  respondent 

McLENNAN,  P.  J.  The  defendant  is  a  corporation  engaged  in 
manufacturing  bath  room  supplies  at  the  city  of  Rome,  N.  Y.  On 
the  18th  day  of  December,  1902,  the  plaintiff  was  in  defendant's  em- 
ploy engaged  in  operating  a  machine  called  a  "shaper,"  consisting  of 
"a  metd  table,  near  the  middle  of  which  and  about  3  feet  apart  are 
two  heads,  or  spindles,  about  1^  inches  in  diameter,  which  project 
up  6  or  8  inches  above  the  surface  of  the  table.  Upon  each  spindle 
are  fastened  two  knives.  The  spindles  revolve  very  rapidly,  and  the 
edge  of  the  wood  to  be  shaped  is  pressed  against  the  knives  by  the 
operator.  The  operator  puts  the  piece  of  wood  to  be  shaped  on  a 
'form,'  which  has  spurs  on  it  and  a  cleat  across  the  back  to  hold  the 
wood  more  firmly,  and  puts  the  form  with  the  wood  on  it  under  a 
spring  guard  which  prevents  the  wood  from  flying  upward  and  the 
hands  of  the  operator  from  going  against  the  knives,  being  careful 
to  cut  with  the  grain.  The  fact  that  it  is  necessary  to  cut  with  the  grain 
makes  two  spindles,  instead  of  one,  desirable,  for  after  the  workman 
has  shaped  it  part  way  around  on  one  spindle  he  can  change  to  the 
other  and  finish  it  there."  « 

The  machine  in  question  was  set  up  and  was  being  operated  in  such 
manner  that  the  two  spindles  and  the*  knives  upon  each  revolved  in- 
wardly and  toward  the  operator  standing  in  front  of  the  machine, 
instead  of  outwardly  and  away  from  him.  It  is  claimed,  and  the  evi- 
dence tends  to  show,  that  a  large  piece  of  wood  was  broken  from  the 
tank  top  which  the  plaintiff  was  shaping;  that  it  was  thrown  against 
the  opposite  revolving  spindle,  and  by  it  thrown  against  the  plaintiff, 
striking  him  in  the  abdomen  with  great  violence  and  causing  the  in- 
juries complained  of.  There  is  also  evidence  tending  to  establish  the 
proposition  that  the  operation  of  such  machine  when  the  knives  re- 
volved inwardly  is  attended  with  more  danger  to  the  operator  than 
when  made  to  revolve  outwardly.  It  also  appears  that  with  com- 
paratively little  trouble,  and  practically  without  cost,  such  machine 
could  have  been  changed  so  that  the  knives  would  have  revolved  out- 
wardly, and  that  it  still  would  have  done  its  work  quite  as  satisfactori- 
ly, and  that  its  efficiency  would  have  been  in  no  manner  impaired. 
Concededly  the  operation  of  the  machine  in  question,  when  being  con- 
ducted in  the  safest  manner  known,  was  attended  with  great  danger. 
But  the  plaintiff  was  fully  aware  of  such  danger,  and  he  also  knew  of 
the  increased  danger  in  operation  resulting  from  the  fact  that  the 
knives  revolved  inwardly.  There  is  no  suggestion  in  the  evidence  that 
the  machine  was  not  perfectly  constructed,  or  that  at  the  time  of  the 
accident  all  of  its  parts  were  not  in  perfect  condition ;  the  only  com- 
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Upon  these  facts,  and  independent  of  any  other  question,  we  think 
clearly  it  was  for  the  jury  to  say  whether  or  not  the  defendant  had 
furnished  to  the  plaintiff  a  reasonably  safe  appliance  with  which  to 
work.  If  a  machine  is  defective  in  any  of  its  parts,  and  is  known  so 
to  be  by  the  master,  he  is  guilty  of  negligence  if  he  permits  a  servant 
to  use  the  machine  without  fully  informing  him  of  such  defect.  We 
think  that,  if  a  machine  is  not  defective  in  any  of  its  parts,  but  is 
being  operated  in  an  improper  manner  and  so  as  to  increase  the  dan- 
ger attendant  upon  its  operation,  the  same  rule  applies.  The  sim- 
plest and  safest  machine  might  become  exceedingly  dangerous  if  its 
parts  were  improperly  adjusted,  and  a  defect  in  the  adjustment  of 
the  parts  constitutes  a  defect  in  the  machine  quite  as  much  as  if  the 
parts  themselves  were  defective,  and,  if  an  employe  is  injured  as  a 
result  of  such  improper  adjustment,  which  is  known  to  the  master 
and  which  is  not  known  to  the  employe,  the  master  would  be  liable. 

The  plaintiff  was  an  experienced  machinist,  had  been  in  defendant's 
employ  and  engaged  in  operating  the  machine  in  question  for  a  con- 
siderable time  prior  to  the  accident.  He  knew  and  fully  appreciated 
the  dangers  attending  the  operation  of  such  machine,  knew  that  the 
machine  in  question  was  being  operated  in  a  manner  which  unneces- 
sarily increased  such  danger;  that  is,  he  knew  that  it  had  been  set 
up  improperly  and  that  it  was  being  operated  improperly.  Of  course, 
tinder  such  circumstances,  unless  something  occurred  which  relieved 
the  plaintiff  from  the  assumption  of  risk,  there  could  be  no  recovery. 

The  plaintiff  testified  in  this  case  that  on  the  Monday  previous  to 
Thursday,  the  day  on  which  the  accident  occurred,  he  made  com- 
plaint to  the  defendant  because  the  machine  was  being  operated  so 
that  the  knives  revolved  inwardly,  and  stated,  in  substance,  that  such 
manner  of  operation  largely  increased  the  danger  to  him,  and  threat- 
ened to  leave  defendant's  employ  unless  such  manner  of  operation 
was  changed,  to  wit,  unless  the  machine  was  so  adjusted  that  the 
knives  would  revolve  outwardly;  that  the  defendant  then  and  there 
promised  that,  if  the  plaintiff  would  continue  in  its  employ,  the  de- 
fendant would  make  the  change  the  following  Saturday.  And  the 
plaintiff  states  that  because  of  such  promise  he  remained  in  defend- 
ant's employ.  The  accident,  as  we  have  seen,  occurred  on  Thursday, 
two  days  before  the  time  arrived  when  the  defendant  had  promised 
the  change  would  be  made.  It  is  claimed  tihat  under  these  facts 
the  plaintiff  was  relieved  from  all  assumption  of  risk,  and  that,  if  the 
accident  occurred  through  defendant's  negligence,  and  the  plaintiff 
himself  was  free  from  contributory  negligence,  he  may  recover  solely 
because  of  such  promise. 

It  seems  to  me  that  such  is  the  only  logical  meaning  of  the  decision 
in  Rice  v.  Eureka  Paper  Company,  174  N.  Y.  386,  66  N.  E.  979,  62  L. 
R.  A.  611,  95  Am.  St.  Rep.  585 ;  and  that  it  would  not  be  useful  for  this 
court  to  attempt  by  some  finespun  theory  to  distinguish  the  case  at  bar 
from  that  case.  Besides,  the  Appellate  Division,  Second  Department, 
lias  interpreted  the  meaning  of  the  decision  in  that  case  as  contended 
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for  by  respondent's  counsel  Citrone  v.  O'Rourke  Engineering^  Con- 
struction Co.,  113  App.  Div.  618,  99  N.  Y.  Supp.  241.  In  that  case  the 
plaintiff  was  set  to  work  in  a  trench  about  8 :30  o'clock  in  the  forenoon. 
He  complained  to  the  master  that  the  trench  was  an  unsafe  place  in 
which  to  work  because  stones  above  him  in  the  trench  were  liable  to 
fall  upon  him.  He  was  told  by  the  foreman  in  chargfe  of  the  work 
"to  go  to  work,  and  after  dinner  he  would  fix  it,"  Plaintiff  went  to 
work  induced  by  the  promise,  and  the  stones  fell  on  him  about  10 :30 
o'clock,  and  he  sustained  the  injuries  for  which  he  complained.  It 
was  held  that : 

*'A  master  may  contract  to  relieve  a  servant  permanently  or  for  a  limited 
time  from  the  risk  of  the  employment  A  promise  by  the  master  to  repair  a 
dangerous  defect,  made  to  the  servant  to  induce  him  to  continue  work,  consti- 
tutes such  a  contract  for  the  period  set  by  the  agreement,  and  the  master,  not 
the  servant,  assumes  the  risk." 

In  other  words,  it  was  held  that  the  assumption  of  the  risk  by  the 
master  begins  at  the  time  of  making  the  agreement  and  continues  until 
after  the  time  when  it  was  agreed  that  the  repairs  should  be  made.  In 
that  case,  as  we  have  seen,  the  promise  was  made  at  8 :30  o'clock,  and 
was  that  the  repairs  would  be  made  after  dinner,  and  the  accident  oc- 
curred at  10 :30,  several  hours  before  the  time  arrived  when  the  promise 
was  to  be  fulfilled.  In  the  case  at  bar,  the  promise  to  repair  was  made 
on  Monday,  and  was  to  the  effect  that  the  repairs  would  be  made  on 
Saturday  following.  The  accident  occurred  on  Thursday  intervening. 
The  facts  of  the  two  cases,  so  far  as  the  principle  involved  is  concerned, 
cannot  be  distinguished.  The  question  of  plaintiff's  contributory  neg- 
ligence was  clearly  for  the  jury. 

It  is  also  claimed  by  appellant's  counsel  that  the  court  below  com- 
mitted reversible  error  in  permitting  four  witnesses  to  express  the  opin- 
ion that  the  manner  in  which  the  machine  in  question  was  being  operat- 
ed at  the  time  of  the  accident  increased  the  danger  incident  to  its  opera- 
tion over  what  it  would  have  been  had  the  knives  revolved  outwardly; 
the  claim  being  that  that  question  was  not  properly  the  subject  of 
expert  testimony.  It  seems  to  me  that  the  evidence  was  properly  ad- 
mitted, and  that  the  authorities  cited  by  respondent's  counsel  fully 
sustain  that  proposition.  The  machine  in  question  was  of  such  a 
character  that  it  is  somewhat  difficult  to  understand  how  it  became  more 
dangerous  because  of  the  fact  that  the  knives  revolved  inwardly  rather 
than  outwardly.  In  fact,  I  confess  that,  after  all  the  discussion  had  by  ' 
counsel  upon  that  question,  I  am  at  loss  to  see  how  it  is  so.  But  the 
machinists  sworn  on  behalf  of  the  plaintiff  and  defendant  alike  seem  to 
agree  that  to  operate  the  machine  with  the  knives  turning  inwardly 
was  attended  with  much  more  danger  than  if  they  revolved  the  other 
way.  Under  those  circumstances  we  think  it  was  competent  for  the 
expert  witnesses  to  say  just  that. 

We  think  the  evidence  very  clearly  justified  the  conclusion  that  the 
defendant's  negligence  in  setting  up  and  operating  this  machine  in 
the  manner  in  which  it  did  was  the  proximate  cause  of  the  accident ; 
that,  if  it  had  been  set  up  in  the  other  way,  such  accident  would  not 
have  happened. 

100  N.Y.S.— 67 
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The  only  interesting  question  presented  by  this  appeal  is :  Docs  a 
master  who  permits  or  directs  an  employe  to  operate  a  defective  ma- 
chine, when  such  defect  is  known  to  the  employe,  and  the  attendant 
danger  is  fully  understood  and  appreciated,  become  liable  for  injuries 
sustained  by  the  employ^  because  of  such  defect,  and  solely  because 
the  master  promised  to  remedy  the  defect  at  a  certain  time,  and  where 
the  accident  resulting  in  the  injuries  complained  of  occurred  prior  to 
the  time  when  it  was  promised  such  defect  would  be  remedied  ?  Our 
answer  is  in  the  affirmative.  We  think  such  is  the  logical  conclusion 
to  be  drawn  from  the  decision  in  the  Rice  Case,  supra,  and  clearly 
such  was  the  interpretation  given  to  it  in  the  case  of  Citrone  v. 
O'Rourke  Engineering  Construction  Co.,  supra. 

It  is  concluded  that  the  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 

Judgment  and  order  affirmed  with  costs.  All  concur,  except  WIL- 
LIAMS and  NASH.  JJ.,  who  dissent 


(51  Misc.  Rep.  299.) 

WARD  V.  ROGERS  et  aL 

(Supreme  Ck)urt,  Special  Term,  Queens  Ck)aiit7.    July,  1006.) 

1.  iNSANx  PsBSONS— Defect  in  Pbeuises— Liabiutt  fob  Injuries. 

An  Incompetent  person  is  not  liable  for  injuries  received  by  plaintiff  in 
falling  through  a  hole  in  the  floor  of  a  building  belonging  to  him,  whldi 
has  been  left  unguarded  by  the  negligence  of  his  committee. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  27,  Insane  Persons, 
«142.] 

2.  Sahb—Liabilitt  of  Committee. 

The  committee  of  an  incompetent  person  is  not  liable  in  his  representa- 
tive capacity  for  damages  to  a  person  falling  through  a  hole  in  the  floor  of 
a  building  belonging  to  his  incompetent 

Action  by  Mary  A.  Ward  against  John  Rogers,  a  lunatic,  and  Abram 
S.  Post,  his  committee,  for  personal  injuries.  Demurrer  to  complaint 
by  defendant  Post  sustained. 

George  W.  Davison,  for  defendants. 

BURR,  J.  The  plaintiff  brings  this  action  to  recover  damages  for 
injuries  sustained  by  falling  through  a  hole  in  the  floor  of  a  privy  vault 
A  portion  of  the  floor  had  been  removed,  and  the  opening  was  left  un- 
guarded. Each  of  the  defendants  separately  demur  to  the  complaint 
upon  the  ground  that  the  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action. 

The  allegation  of  the  complaint  is  that  the  defendant  Abram  S.  Post, 
as  committee  of  the  said  John  Rogers,  "is  the  owner  of  the  premises  in 
question."  The  complaint  further  alleges,  however,  that  the  defendant 
John  Rogers  was  duly  adjudged  a  lunatic,  and  the  defendant  Abram 
S.  Post  was  appointed  his  committee  long  before  the  occurrences  com- 
plained of,  and  the  prayer  for  judgment  is  that  the  damages  sustain- 
ed by  the  plaintiff  be  paid  out  of  the  estate  of  the  said  lunatic  in  the 
blinds  of  his  said  committee.    The  committee  of  a  person  adjudged  to 
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administer  it  subject  to  the  direction  of  the  court.  Matter  of  Otis,  101 
N.  Y.  580,  5  N.  E.  571;  Pharis  v.  Gere,  110  N.  Y.  336,  18  N,  E.  135, 
1  L.  R.  A.  270.  The  control  and  manag^ement  of  the  lunatic's  estate 
has  been  taken  from  him,  but  nothing  more.  People  ex  rel.  Smith  v. 
Commissioner  of  Taxes,  100  N.  Y.  215,  3  N.  E.  85.  Taking  all  of  the 
allegations  of  the  complaint  together,  I  think  it  impliedly  avers  that 
the  premises  in  question  form  part  of  the  estate  of  the  defendant 
Rogers,  who  is  a  lunatic,  of  which  estate  the  defendant  Post  is  the 
committee. 

A  complaint,  to  which  demurrer  is  taken,  is  deemed  to  allege  what 
can  be  implied  from  the  allegations  therein  by  reasonable  and  fair  in-- 
tendment.  Facts  impliedly  averred  are  traversable  in  the  same  man- 
ner as  though  directly  averred.  Marie  v.  Garrison,  83  N.  Y.  14 ;  San- 
ders v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263.  I  think,  therefore,  the 
complaint  squarely  presents  the  question  whether,  if  a  person  sustains 
an  injury  through  the  negligence  of  the  committee  of  a  lunatic  in  the 
management  of  real  property  belonging  to  such  lunatic,  a  cause  of 
action  arises  either  against  the  lunatic  or  the  committee  in  his  represen- 
tative capacity.  It  is  undoubtedly  true  that  a  lunatic  is  just  as  respon- 
sible for  his  torts  as  a  sane  person,  except,  perhaps,  those  in  which 
malice,  and  therefore  intention,  actual  or  implied,  is  a  necessary  in- 
gredient. Williams  v.  Hays,  143  N.  Y.  442,  38  N.  E.  449,  26  L.  R.  A. 
153,  42  Am.  St.  Rep.  743.  But  in  this  case  the  tort  was  not  the  tort 
of  the  lunatic.  The  negligent  act  complained  of  arose  in  connection 
with  the  control  and  management  of  the  estate.  But  he  had  been  de- 
prived of  this  control  and  management  long  before.  If  the  injury  had 
resulted  from  a  defective  condition  of  the  premises  existing  prior  to  the 
time  of  the  appointment  of  the  committee  and  continuing  thereafter,  he 
might  be  liable.  Morain  v.  Devlin,  132  Mass.  87,  42  Am.  Rep.  423. 
But  such  is  not  this  case.  A  lessor  is  not  liable  for  injuries  which  do 
not  arise  from  any  defect  of  condition  or  construction  in  the  premises 
as  demised,  but  solely  from  the  acts  of  the  tenant  or  his  employes  in 
using  the  same.  Denenfeld  v.  Baumann,  40  App.  Div.  602,  68  N.  Y. 
Supp.  110;  Schroeck  v.  Reiss,  46  App.  Div.  502,  61  N.  Y.  Supp.  1054. 
If,  when  the  owner  selects  the  person  to  whose  care  and  management 
the  property  is  committed,  such  person  does  not  represent  the  owner, 
so  as  to  make  the  latter  liable  for  the  former's  acts,  how  much  more 
must  this  be  the  case  when  the  owner  has  no  voice  in  the  selection  of 
such  person?  I  think,  therefore,  the  defendant  John  Rogers  was  in 
no  way  responsible  for  the  negligent  acts  of  his  committee,  and  that 
the  demurrer  interposed  in  his  behalf  must  be  sustained. 

I  think,  also,  that  the  defendant  Abram  S.  Post  is  not  liable  in  his 
representative  capacity  for  the  negligence  complained  of.  It  has  been 
repeatedly  held  that  trustees  of  an  express  trust  in  real  estate,  when  the 
legal  title  is  vested  in  them  for  the  purposes  of  the  trust  and  the  duty 
is  thereby  imposed  upon  them  of  caring  for  and  managing  the  estate 
and  keeping  the  premises  in  repair,  are  not  liable  in  their  representa- 
tive capacity  for  negligent  failure  so  to  do.    Moniot  v.  Jackson,  40 
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follows :  "Ten  per  cent,  commission  to  Coles."  This  latter  testimony 
was  not  denied.  The  learned  trial  jud^e  submitted  the  disputed  ques- 
tions of  fact  to  the  jury,  with  proper  mstructions  upon  the  law,  and 
the  jury  found  for  the  plaintiff.  The  judgment  should  not  be  dis- 
turbed, were  it  not  for  an  obvious  error  in  computing  the  amount  due 
plaintiff  for  commission. 

The  judgment  must  be  modified,  by  reducing  the  amount  of  the 
verdict  to  the  sum  of  $525.39,  and,  as  modified,  affirmed,  without  costs 
to  either  party.    All  concur. 


(51  Misc.  Rep.  302.) 

DUNN  V.  DUNN  et  aL 

(Supreme  Ck)urt,  Special  Term,  Oneida  County.    July»  1900.) 

1.  Pabtition— Scope  op  Inquiby— Complaint— Sufficiency. 

All  the  parties  except  plaintifTs  wife,  In  an  action  for  partition,  were 
children  of  the  deceased  owner,  who  had  died  Intestate.  The  complaint 
alleged  a  transfer  by  the  deceased  owner,  indiyidually  and  as  adminis- 
trator of  a  deceased  son,  of  his  Interest  In  a  mortgage  on  the  property, 
executed  by  the  owner  and  assigned  to  his  deceased  son  and  his  brother, 
one  of  the  defendants  in  partition.  Held,  that  the  validity  of  the  trans- 
fer could  be  determined,  where  It  was  alleged  that  such  assignment  was 
obtained  by  fraud  and  undue  influence. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  38,  Partition,  $  188.] 

2.  Same— Parties. 

In  partition,  the  wife  of  plaintiff  is  properly  made  a  party  defendant. 
[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig.  vol.  88,  Partition,  §  IIST] 

Action  by  Thomas  J.  Dunn  against  John  Dunn  and  others.  De- 
murrer to  complaint  overruled. 

Albert  J.  O'Connor,  for  plaintiff. 
D.  F.  Searle,  for  defendants. 

DEVENDORF,  J.  This  action  is  brought  by  plaintiff  to  obtain 
partition,  or  sale  if  partition  cannot  be  had,  of  real  estate  owned  by 
Patrick  Dunn,  the  common  ancestor  at  the  time  of  his  decease;  also 
to  have  an  assignment  of  a  mortgage  covering  said  property  adjudged 
fraudulent  and  void.  The  defendants  by  demurrer  allege  that  causes 
of  action  have  been  improperly  united  in  such  complaint,  and  there  is 
a  defect  of  parties,  both  plaintiff  and  defendant ;  that  the  personal  rep- 
resentatives of  the  deceased  ancestor  are  not  made  parties  to  the  ac- 
tion ;  that  plaintiff  has  not  the  legal  capacity  to  sue ;  and  that  the  com- 
plaint, as  to  the  second  alleged  cause  of  action  stated  therein,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

It  appears  from  the  allegations  of  the  complaint  that  Patrick  Dunn 
died,  intestate,  February  19,  1906,  at  Oneida  county,  N.  Y.,  the  owner 
of  the  real  estate  described  in  the  complaint ;  that  the  plaintiff  and  all 
of  the  defendants,  excepting  the  wife  of  the  plaintiff,  are  children  of 
said  deceased ;  that  they  own  no  other  real  estate  in  common ;  that  there 
are  no  liens  upon  the  undivided  shares  of  the  respective  parties;  and 


plaint  as  a  wnoie  sumciently  states  a  cause  of  action  tor  the  partition 
of  the  property  mentioned  therein. 

It  is  further  alleged  in  the  complaint  that  the  said  Patrick  Dunn,  in 
1883,  executed  a  mortgage  upon  said  property  which  was  thereafter 
duly  recorded  and  remains  of  record  in  the  Oneida  county  clerk's 
office ;  that,  subsequently  thereto,  said  mortgage  was  assigned  to  John 
Dunn,  one  of  the  defendants,  and  William  Dunn ;  that,  thereafter  and 
in  or  about  the  month  of  March,  1905,  the  said  Patrick  Dunn,  indivi- 
dually and  as  administrator  of  said  William  Dunn,  signed  and  executed 
an  instrument  in  writing  purporting  to  transfer  his  interest  in  said 
mortgage  to  the  said  John  Dunn ;  and  it  is  alleged  in  the  complaint  that 
such  transfer  was  obtained  by  John  Dunn  by  fraud  and  undue  in- 
fluence, and  that  such  alleged  assignment  is  void  and  should  be  canceled 
and  discharged  of  record.  The  complaint  does  not  allege  that  the 
said  William  Dunn  was  a  son  of  Patrick  Dunn,  but  I  think  the  com- 
plaint is  broad  enough  to  prove  that  fact;  and,  if  so,  upon  the  death 
of  William  Dunn,  intestate,  his  father,  Patrick  Dunn,  ultimately  toc^' 
an  interest  in  the  mortgage,  which  interest,  unless  some  equitable  reason 
intervened,  merged  into  his  greater  title  as  owner  of  the  premises. 
Therefore  all  the  parties  to  this  action  are  directly  interested  in  the 
question  whether  that  assignment  is  valid  or  not.  The  wife  of  the  plain- 
tiff, although  having  but  an  inchoate  dower  in  an  imdivided  eighth 
share  of  saijd  premises,  has  sufficient  interest  in  the  subject  of  the 
action  to  be  properly  retained  therein  as  a  party  defendant.  The 
plaintiff  may  unite  in  the  same  complaint  two  or  more  causes  of  ac- 
tion whether  th^y  are  such  as  were  formerly  denominated  legal  or 
equitable,  or  both,  where  they  are  brought  upon  claims  arising  out  of 
tiie  same  transaction  or  transactions  connected  with  the  same  subject 
of  action. 

Primarily,  the  subject  of  this  action  is  the  real  estate  owned  by 
Patrick  Dunn  at  the  time  of  his  decease.  He  died  intestate.  Hence 
his  children  are  entitled  to  share  in  a  division  of  such  property  or  par- 
take of  the  proceeds  of  a  sale  thereof.  The  second  cause  of  action  also 
relates  to  and  is  connected  with  said  real  estate  and  affects  the  value 
of  the  interest  and  title  passing  to  the  children  of  Patrick  Dunn,  as  a 
whole  and  respectively.  Both  causes  of  action  relate,  in  the  result 
sought,  to  the  same  piece  of  real  estate,  to  a  division  of  it,  and  a  de- 
termination of  the  extent  of  the  interest  of  the  parties  therein.  I 
think  the  rights  of  the  parties  are  better  subserved  by  disposing  of  the 
entire  matter  in  one  action.  Their  title  or  interest  can  be  controverted 
and  determined  in  an  action  of  partition.  Collins  v.  Collins  (Sup.) 
13  N.  Y.  Supp.  28.  To  fully  establish  all  the  rights  of  the  plaintiff 
and  his  coheirs  in  the  real  estate  in  question  it  is  necessary  to  deter- 
mine the  validity  of  the  alleged  assignment  of  mortgage.  I  am  of 
the  opinion  that  the  rights  and  interests  of  all  the  parties  in  this  real 
estate  can  be  fully  determined  in  this  action  under  the  allegations 
of  the  complaint.  Best  v.  Zeh,  82  Hun,  232,  31  N.  Y.  Supp.  230; 
Western  v.  Stoddard.  137  N.  Y.  119,  33  N.  E.  62,  20  L.  R.  A.  624,  33 
Am.  St.  Rep.  697;  EUerson  v.  Westcott,  88  Hun,  389,  34  N.  Y.  Supp. 
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813.  It  may  be  that  the  complaint  is  rather  brief  and  lacking^  in  some 
respects  in  detail,  but  I  think  it  states  a  cause  of  action,  and  proof  can 
properly  be  introduced  under  the  allegfations  thereof  sufficient  to 
show  that  Patrick  Dunn  had  a  personal  interest  in  said  mortg^ag^e.  The 
causes  of  action  sought  to  be  alleged  are  sufficiently  stated  and  can  and 
should  be  disposed  of  and  determined  in  one  action. 

I  have  come  to  the  conclusion,  therefore,  that  the  complaint  al- 
leges facts  sufficient  which,  if  proven,  would  entitle  plaintiff  to  a 
partition  of  the  property  described  therein,  and  also  entitle  him  to 
a  determination  as  to  the  extent  of  the  interests  of  the  respective  par- 
ties in  such  real  estate  and  to  obtain  a  determination  of  any  conflicting 
claims  as  to  a  cloud,  actual  or  apparent,  upon  the  title  thereto.  The 
demurrer  is  overruled,  with  leave  to  the  defendants  to  plead  by  answer 
upon  pajmient  of  costs. 

Demurrer  overruled,  with  leave  to  defendants  to  plead  by  answer 
upon  payment  of  costs. 


(51  Misc.  Rep.  295.) 

BUCKBEE  v.  BOARD  OP  EDUCATION  OF  CITY  OF  NEW  YORK.* 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1906.) 

SosooLS  AND  School  Distriots— Compensation  or  Teaohebs. 

Under  Greater  New  York  Charter,  §§  1091,  1117,  as  amended  in  April, 
1899,  by  Laws  1899,  pp.  883,  1415,  cc.  417,  644,  conferring  on  the  school 
board  the  power  to  fix  salaries  of  principals  under  certain  rules,  the 
board  of  education  may  advance  salaries  of  principals  of  public  schools; 
but,  haying  so  advanced  them,  it  cannot  afterwards  reduce  them,  and  the 
principals  are  entitled  to  such  advanced  salaries  subject  to  reassignment 
or  removal  for  cause. 

Action  by  Sarah  E.  Buckbee  against  the  .board  of  education  of  the 
city  of  New  York.    Demurrer  to  answer  sustained. 

John  T.  Smith,  for  plaintiff. 

John  J.  Delany,  Corp.  Counsel,  and  Stephen  O'Brien,  Asst.  Corp. 
Counsel,  for  defendant 

GREENBAUM,  J.  The  sufficiency  of  the  defenses  to  which  plain- 
tiff has  demurred  must  be  determined  by  certain  provisions  of  the 
New  York  charter  as  it  stood  on  May  17,  1899,  and  sig^nificantly  sec- 
tions 1091  and  1117  thereof.  Laws  1899,  pp.  883,  1415,  cc.  417,  644. 
It  may  be  stated  at  the  outset  that  the  infelicity  of  phraseolo^  in  the 
statute  to  be  construed,  by  reason  of  its  lack  of  precision  and  of  the 
employment  of  certain  apparently  cautionary  phrases,  affords  oppor- 
tunity to  each  disputant  to  arg^e  that,  if  the  Legislature  intended  what 
the  opposing  side  claims,  it  would  or  would  not  have  used  certain 
language,  according  as  the  argument  helps  the  one  or  the  other  side. 
It  is  therefore  clear  that,  while  there  is  apparently  more  or  less  force 
in  some  of  the  points  urged  by  each  of  the  parties,  the  true  interpreter 
may  go  astray  if  he  lay  undue  importance  upon  certain  expressions 
or  words,  which  were  evidently  employed  in  an  excess  of  caution,  and 
which  for  that  very  reason  permits  the  building  up  of  an  argument 

♦Reversed  on  appeal,  see  100  N.  T.  Supp.  943. 
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act  bearing  upon  the  question,  in  the  spirit  of  the  legislation  involved, 
with  the  view  of  gathering  the  true  legislative  intent. 

The  plaintiff  and  her  assignors,  concededly  all  women  principals,  were 
employes  of  the  defendant  under  an  employment  which  was  contrac- 
tual, arid  which  "was  subject  to  no  other  limit  of  time  than  the  power 
of  removal  for  cause."  Steinson  v.  Board  of  Education,  165  N.  Y. 
431,  59  N.  E.  300.  The  element  of  the  term  of  the  contract  is  there- 
fore clear.  It  is  only  necessary  here  to  ascertain  what  the  contract  is, 
so  far  as  it  relates  to  compensation ;  the  specific  question  involved  upon 
this  argument  being:  Had  the  board  of  education  the  power  to  re- 
duce the  salaries  of  the  plaintiff  and  her  assignors? 

Sections  1091  and  1117,  as  amended  in  April,  1899  (Laws  1899,  pp. 
883,  1416,  cc.  417,  644),  largely  control  the  determination  of  the  ques- 
tion. Section  1091  confers  upon  the  school  board  the  power  of  fixing 
the  salaries  of  the  principals,  but  requires  that : 

**Such  salaries  shall  be  regulated  by  merit,  by  the  invade  of  class  tanght, 
by  the  length  of  Rervice,  or  by  the  experience  in  teaching  of  the  incumbent  in 
charge  or  by  such  a  combination  of  these  considerations  as  the  school  board 
may  deem  proper." 

It  further  provides  that : 

"Said  salaries  need  not  be  uniform  throughout  the  several  boroughs,  nor  In 
any  two  of  them,  nor  throughout  any  one  borough.  The  salaries  fixed  and 
established  and  duly  payable  in  the  difTerent  schools  of  the  territory  hereby 
consolidated,  as  these  salaries  were  on  the  Ist  day  of  January,  1898,  shall  be 
and  remain  the  salaries  In  the  schools  of  the  several  boroughs  hereby  consti- 
tuted until  the  same  shall  be  changed  or  modified,  as  provided  for  in  this 
section." 

The  remaining  portion  of  the  section  fixes  the  minimum  of  salaries 
in  the  various  grades  of  the  teaching  staff  at  varying  periods  of  serv- 
ice, and  provides  that: 

'*No  salary  now  paid  to  any  public  school  teacher  in  the  city  of  New  York 
shall  be  reduced  by  the  operation  of  this  act" 

Section  1117,  as  amended  in  April,  1899,  provided  that : 

"All  principals  ♦  ♦  ♦  shall  continue  to  hold  their  respective  positions 
and  to  be  entitled  to  such  compensation  as  is  now  provided  or  may  hereafter 
be  provided  by  the  various  school  boards,  subject  to  the  limitations  of  this 
act  and  to  reassignment  or  to  removal  for  cause,  as  may  be  provided  by  law." 

The  scheme  of  the  Legislature  ostensibly  was  to  provide  a  method 
for  fixing  the  salary  of  teachers  in  which  merit,  grade  of  class  taught, 
and  length  of  service  were  to  be  considered  by  the  school  board,  sub- 
ject, of  course,  to  the  provisions  as  to  minimum  salary.  It  would  seem 
that  such  a  plan  would  necessarily  preclude  the  idea  of  uniformity  of 
salary,  and  apparently  to  emphasize  the  fact  it  is  enacted  that  "salaries 
need  not  be  uniform,"  from  which  it  might  be  argued  that  they  may 
be  uniform  if  the  board  deemed  it  proper.  In  passing  it  may  be  ob- 
served that,  if  they  were  made  uniform,  the  spirit  of  the  act  which 
requires  the  board  to  consider  merit,  length  of  service,  and  the  like 
would  be  nullified.     This  is  an  illustration  of  the  infelicity  of  the  Ian- 
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guage  of  the  act  The  fixedness  of  the  salaries  seems  to  be  one  of 
the  controlling  purposes  of  the  act,  for  it  provides  that  the  "salaries 
fixed  or  established"  on  January  1,  1898,  shall  so  remain  until  the 
same  shall  be  changed  or  modified,  as  provided  for  in  this  section  (that 
is,  section  1091)  ;  the  meaning  being  that  the  salaries  may  be  subject 
to  increase,  "as  provided  for"  in  that  section,  whereupon  they  shall 
be  "fixed  and  established"  as  thus  increased. 

But,  says  the  defendant,  this  section  also  provides,  "no  salary  now 
paid  to  any  public  school  teacher  in  New  York  shall  be  reduced  by  the 
operation  of  the  act,"  and,  if  it  were  intended  to  forbid  the  reduction  of 
salaries  established  in  tihe  future,  why  was  it  not  so  stated?  This, 
again,  is  an  illustration  of  the  use  of  words  of  overcaution.  It  was 
obviously  intended  by  these  words  to  make  it  clear  that,  if  any  school 
teacher  at  the  time  of  the  enactment  received  more  than  the  minimum 
therein  provided,  it  was  not  to  be  construed  as  giving  power  to  the 
board  to  reduce.  It  seems  to  me  that  the  previous  phraseology  of  the 
act  sufficiently  expressed  the  idea  that  salaries  may  not  be  reduced. 
Turning  to  section  1117,  we  find  confirmation  of  this  view  in  the 
provision  that  the  teaching  staff  "shall  continue  to  hold  their  respective 
positions  and  to  be  entitled  to  such  compensation  as  is  now  provided 
or  may  hereafter  be  provided,  subject  to  the  limitations  of  this  act," 
etc.  What  purpose  was  there  in  referring  to  the  "compensation  as 
is  now  provided  or  may  be  hereafter  provided,  subject  to  the  limita- 
tions of  this  act,"  unless  it  meant  to  emphasize  that,  not  only  shall  the 
tenure  of  office  be  secured,  but  that  the  compensation  of  the  teacher 
shall  not  injuriously  be  affected;  that  is,  reduced  during  such  tenure? 
The  words  "or  may  hereafter  be  provided,"  followed  as  they  are  by 
the  words  "subject  to  the  limitations  of  this  act,"  were  evidently  in- 
tended to  mean  that  whatever  changes  in  salaries  may  be  thereafter 
made  shall  be  made  subject  only  to  said  limitations,  but,  when  made, 
the  teachers  would  thereafter  be  entitled  to  such  compensation. 

One  of  the  pervading  purposes  of  the  act  seems  to  be  to  safeguard 
the  rights  of  the  teachers  in  their  tenure  of  office  and  their  compensa- 
tion, and  the  method  by  which  the  wording  of  the  Legislature  sought 
to  accomplish  the  result  is  expressed  in  People  ex  rel.  Callahan  v. 
Board  of  Education,  174  N.  Y.  169-178,  66  N.  E.  674,  677,  as  follows: 

"We  think  ♦  ♦  ♦  that  the  purpose  of  section  1117  was  to  get  the  best 
work  from  all  teachers  by  assuring  them  of  safety  and  protection,  without 
resort  to  outside  influence,  so  long  as  they  maintain  a  high  standard  of  con- 
duct and  efficiency,  and  authorizing  their  removal  If  they  fall  below  it 
This  construction  is  in  harmony  with  the  theory  of  appointment  under  the 
rules  of  the  civil  service  and  of  promotion  for  merit,  provided  by  other  sec- 
tions of  the  statutes.  Laws  1897,  pp.  386,  388,  400,  401,  c.  378,  §S  1075,  1081, 
1106,  1110." 

It  must  be  presumed  that,  when  the  board  advanced  the  salaries  of 
the  plaintiff  and  her  assignors,  it  was  honestly  influenced  by  considera- 
tions of  merit  and  experience  of  these  principals.  The  board  was  not 
obliged  to  make  uniform  increases,  but,  if  it  did  so,  the  presumption 
above  expressed  would  nevertheless  exist.  To  hold  otherwise  would  be 
to  permit  the  board  to  increase  salaries,  whether  uniformly  or  not,  as  it 
saw  fit,  and  thereafter,  capriciously  or  arbitrarily,  to  reduce  one  or  more, 
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the  Callahan  Case,  supra. 
The  demurrer  must  be  sustained,  with  costs  to  defendant. 


(51  Misc.  Rep.  270.) 

C50LUMBUS  TRUST  00.  v.  MOSHIEE. 

(Supreme  Court,  Special  Term,  Orange  County.    July,  1906.) 

CoBPORATioNS— Dividends— Guaranty— Construction— Continuance. 

Defendant  guarantied  payment  of  a  semiannual  dividend  to  plaintiff  <m 
certain  corporate  stock  of  3  per  cent  for  10  years  or  until  his  stock  was 
purchased.  In  pursuance  of  such  contract,  the  stockholder,  who  was 
treasurer  of  the  corporation,  resigned  his  office  and  surrendered  his  stock 
and  certain  accrued  dividends.  Held  that,  the  corporation  having  be«i 
dissolved  and  its  corporate  rights  forfeited,  defendant  was  no  longer  lia- 
ble on  his  guaranty. 

Action  by  the  Columbus  Trust  Company  against  George  Moshier, 
on  a  contract  to  guarantee  payment  of  dividends  on  corporate  stock. 
Judgment  for  plaintiff. 

Walter  C.  Anthony,  for  plaintiff. 
R.  H.  Bamett,  for  defendant. 

BURR,  J.  On  the  13th  day  of  August,  1902,  the  defendant,  for  a 
good  and  sufficient  consideration,  entered  into  an  agreement  with 
James  Harrison,  who  was  at  that  time  the  owner  of  155  shares  of  the 
preferred  stock  of  the  Chadbom  Manufacturing  Company,  by  which 
the  defendant  guarantied  that  the  said  James  Harrison  should  be  paid 
at  the  end  of  each  and  every  six  months  a  dividend  of  3  per  cent. 
(being  the  sum  of  four  hundred  and  sixty-five  dollars  f$465l)  upon 
said  stock  until  the  same  should  be  purchased  from  him  pursuant  to  a 
contract  for  the  sale  thereof  entered  into  by  the  said  Harrison,  and 
bearing  date  the  1st  day  of  August,  1902.  The  agreement  was  not  to 
run,  however,  exceeding  a  period  of  10  years.  Sums  equal  to  a 
dividend  of  3  per  cent,  semiannually  upon  the  said  capital  stock  were 
paid  up  to  the  1st  day  of  July,  1904.  No  payments  were 
made  subsequently  to  that  date.  On  the  4th  day  of  April,  1905,  in  an 
action  brought  by  the  people  of  the  state  of  New  York  against  the 
Chadborn  Manufacturing  Company,  judgment  was  entered  dissolving 
the  said  corporation,  forfeiting  its  corporate  rights  and  enjoining  the 
trustees  and  directors  of  the  said  company  from  again  exercising  its 
franchises,  powers,  rights,  or  privileges.  About  the  27th  day  of 
August,  1902,  the  said  stock  and  the  said  agreement  were  assigned  to 
the  plaintiff  in  this  action,  who  thereupon  became  trustee  of  an  ex- 
press trust  created  thereby  and  in  connection  therewith.  This  action 
was  brought  to  recover  the  amount  claimed  to  be  due  on  the  1st  day  of 
January,  1905,  and  on  the  1st  day  of  July,  1905.  The  plaintiff,  as 
trustee  of  such  express  trust,  had  authority  in  its  own  name  to  com- 
mence this  action.  Code  Civ.  Proc.  §  449.  The  only  question  involved 
in  this  case  is  whether  the  agreement  referred  to  survived  the  corporate 
life  of  the  said  Chadborn  Manufacturing  Company. 
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There  is  no  express  provision  in  the  agreement  referred  to  which 
makes  the  continuance  of  the  corporate  life  of  the  company  a  condition 
precedent  to  the  right  to  enforce  the  provisions  thereof.  As  a  general 
rule  the  unqualified  undertaking  of  a  party  to  perform  an  act  is  not  to 
be  excused  because  the  situation  existing  when  the  contract  was  made 
did  not  continue  to  exist  at  the  time  stipulated  for  performance. 
Labaree  Co.  v.  Grossman,  100  App.  Div.  601,  92  N.  Y.  Supp.  666; 
Lorillard  v.  Clyde,  142  N.  Y.  466,  37  N.  E.  489,  24  L.  R.  A.  113. 
This  rule,  however,  is  not  without  exceptions ;  and,  where  performance 
depends  on  the  continued  existence  of  a  given  person  or  thing  and  such 
continued  existence  was  assumed  as  the  basis  of  the  agreement,  the 
death  of  the  person  or  the  destruction  of  the  thing  puts  an  end  to  the 
obligation.  Lorillard  v.  Clyde,  supra;  Babbitt  v.  Gibbs,  160  N.  Y. 
281-286,  44  N.  E.  952;  Herter  v.  Mullen,  159  N.  Y.  28,  44,  53  N.  E. 
700,  44  L.  R.  A.  703,  70  Am.  St.  Rep.  617 ;  Matter  of  Daly,  68  App. 
Div.  49,  68  N.  Y.  Supp.  596.  In  such  cases  the  courts  have  implied 
a  condition  in  the  contract  that  a  party  is  relieved  from  its  terms  when 
its  performance  has,  without  his  fault,  become  impossible.  Herter  v. 
Mullen,  supra. 

The  agreement  executed  by  the  defendant  states  as  part  of  its  con- 
sideration the  agreement  executed  by  the  said  James  Harrison,  annexed 
to  it  and  hereinbefore  referred  to.  In  determining,  therefore,  the 
character  and  extent  of  defendant's  obligation,  it  becomes  necessary 
to  refer  to  each  of  those  agreements.  The  annexed  agreement  is  one 
made  by  the  said  Harrison  with  other  stockholders  of  the  Chadborn 
Manufacturing  Company.  By  its  terms  he  agreed  to  resign  his  position 
as  treasurer,  director,  and  manager  of  the  said  company,  to  surrender 
the  said  155  shares  of  stock  to  the  Columbus  Trust  Company,  to  waive 
all  his  rights,  powers,  and  privileges  thereunder,  as  well  as  under  a 
certain  agreement  dated  March  2,  1901,  and  to  cancel  all  dividends  due 
on  the  stock  up  to  July  1,  1902.  The  surrender  of  the  stock  and  the 
resignation  of  his  position  resulted  in  depriving  him  of  the  active 
management  and  control  of  the  company,  which  he  had  previously 
exercised.  In  consideration  thereof  he  was  to  receive  an  agreement  of 
guaranty  executed  by  the  defendant  in  this  action.  The  terms  thereof 
were  specified  and  were  the  same  that  were  contained  in  the  agreement 
which  is  the  subject  of  this  action. 

.  I  think  it  is  clear  that  it  was  within  the  contemplation  of  both  parties 
that  the  corporation  should  continue  to  exist  during  the  life  of  the 
contract  of  guaranty,  and  that  an  implied  condition  should  be  read  into 
the  contract  to  that  effect.  The  agreement  was  not  to  pay  a  sum  equal 
to  the  amount  of  a  dividend,  whether  declared  or  not,  but  was  a 
guaranty  that  dividends  should  be  paid. '  The  payment  of  a  dividend 
necessarily  implies  the  existence  of  a  corporation.  The  word  "divi- 
dend," when  used  in  connection  with  corporate  stock,  means  a  pro- 
portionate part  of  the  profits  which  have  arisen  from  corporate  trans- 
actions. They  are  payable  out  of  profits  alone.  Taylor  Priv.  Corp 
§§  563,  665;  2  Purdy's  Beach  Priv.  Corp.  §§  451,  453.  Again,  the 
agreement  had  reference  to  the  sale  of  the  capital  stock  in  the  company. 
Capital  stock  is  the  interest  which  the  members  of  a  corporation  (the 
stockholders  thereof)    have  in  the  property  of  the  corporation.    1 
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Purdy's  Beach  Priv.  Corp.  §  184.  When  the  corporation  ceased  to 
exist  and  its  property  was  distributed,  there  was  no  longer  any  capital 
stock.  When  the  corporate  stock  was  wiped  out,  of  necessity  there 
could  be  no  profits  from  corporate  transactions,  nor  any  possibility 
thereof.  Without  the  possibility  of  profits  from  corporate  trans- 
actions, there  could  be  no  possibility  of  dividends.  The  contract  of 
guaranty  did  not  fix  a  specific  amount  which  Mr.  Harrison  was  to  re- 
ceive. It  provided  that  he  should  receive  at  least  3  per  cent,  dividends. 
But,  so  long  as  he  remained  the  owner  of  the  stock,  he  or  his  transferee^ 
if  he  had  transferred  the  same,  would  be  entitled  to  receive  all  of  the 
dividends  earned  and  declared  on  such  stock.  If  such  dividends 
amounted  to  10  per  cent,  semiannually,  the  holder  oif  the  stock  would  be- 
entitled  to  receive  that.  If  it  amounted  to  only  2  per  cent,  semiannual- 
ly, the  holder  of  the  stock  would  receive  that  amount  from  the  company 
and  could  then  hold  the  guarantor  for  the  difference  between  the  2 

?tr  cent,  dividends  received  and  the  3  per  cent,  dividends  guarantied, 
his  being  so,  the  implied  condition  above  referred  to  must  be  read  in- 
to the  contract,  and  it  must  be  presumed  that  the  parties  contracted 
with  reference  to  the  continued  existence  of  the  corporation.  Since 
this  was  the  basis  of  the  agreement,  the  destruction  of  the  corpora- 
tion terminated  the  obligation.  This  seems  to  me  to  be  true  both  upon 
principle  and  authority.  Mason  v.  Standard  Distilling  &  D.  Co.,  85 
App.  Div.  521,  83  N.  Y.  Supp.  343 ;  Lorillard  v.  Clyde,  supra. 

This  case  is  distinguishable  from  the  case  of  Kinsman  v.  Fisk,  3T 
App.  Div.  443,  56  N.  Y.  Supp.  33.  In  that  case  no  judgment  of  dis- 
solution had  been  entered  prior  to  the  time  when  the  action  was  broug-ht. 
Id.  449,  56  N.  Y.  Supp.  33.  There  is  no  claim  in  Ais  case  that 
the  defendant  in  this  action  was  in  any  manner  responsible  for  the 
acts  which  resulted  in  the  judgment  dissolving  the  corporation.  He 
is  not,  therefore,  estopped  from  claiming  that  his  agreement  has 
terminated.  Being  a  contract  of  suretyship,  when  the  meaning  and  in- 
tent of  the  parties  is  determined,  the  contract  must  be  strictly  construed. 
The  only  default,  therefore,  which  arose  prior  to  the  entry  of  judgment 
destroying  the  corporate  life  of  the  company,  which  is  the  only  default 
for  which  this  defendant  is  responsible,  was  that  on  the  1st  day  of 
January,  1905.     This  measures  the  extent  of  his  obligation. 

Judgment  is  therefore  directed  for  the  plaintiff  for  the  sum  of  $465, 
with  interest  from  the  1st  day  of  January,  1905. 

Judgment  for  plaintiff  for  $465,  and  interest  from  January  1,  1905, 


(51  Ml8C.  Rep.  252.) 

HINMAN  V.  CLARK  et  al. 

(Supreme  Court,  Special  Term,  Oswego  (bounty.    June,  1906.) 

L  Municipal  Cobpobations— Use  of  Si^eets— Moving  Buildings. 

The  common-law  right  of  an  owner  of  a  building  to  a  reasonable  use  of 
the  public  streets  for  the  purpose  of  moving  It  may  be  reasonably  re* 
strlcted. 

2,  Same— Regulation. 

Where  a  city  charter  gives  the  department  of  works  of  the  city  no  spe- 
clal  power  as  to  regulating  the  moving  of  buildings  through  the  streets*  th» 
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common  conncil  may  not  delegate  to  such  department  any  authority  in 
reference  thereto. 

Z,  Same— RESOLxmoN  or  Council. 

An  owner  of  two  buildings  obtained,  under  an  ordinance,  permission 
from  the  department  of  works  to  move  them  through  the  streets  to  a  new 
location.  Thereafter  the  department  rescinded  such  permission,  but  plain- 
tiir  moved  a  wing  of  one  of  the  houses  into  the  street,  when  the  council 
passed  a  resolution  that  he  should  tear  down  the  building  where  it  stood, 
and  remove  the  obstruction  forthwith,  and  forbidding  any  further  removal 
along  the  streets.  Held  that,  as  plaintiff  had  a  common*law  right  to  a 
reasonable  right  of  the  street  to  move  his  buildings,  the  resolution  was 
void. 

4.  Samb—Poweb  of  Council. 

While  the  common  council  of  a  city  has  the  power  to  enact  by  general 
ordinance  regulations  for  the  moving  of  buildings  through  the  public 
streets,  it  could  not  exercise  such  power  in  each  case  by  resolutiim. 

0.  rNJUNcnon— When  Granted. 

Where  an  owner  of  a  building  had  moved  the  same  into  a  street  at  a 
time  when  the  moving  of  such  building  was  not  affected  by  any  ordinance 
of  the  city,  with  intent  to  move  it  to  another  location,  he  is  entitled  to 
a  permanent  injunction  restraining  the  city  department  of  works  from 
interfering  with  such  building. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  |  212.] 

Action  by  Elmer  L.  Hinman  against  Frederick  O.  Clark  and  others, 
commissioners  of  the  city  of  Oswego,  and  the  city.  Perpetual  injunc- 
tion granted. 

D.  P.  Morehouse,  for  plaintiff. 

John  Tiernan  and  Francis  D.  Culkin,  for  defendants. 

DEVENDORF,  J.  Upon  the  plaintiff's  application,  a  temporary 
injunction  was  granted  herein  restraining  defendants  from  destroying 
and  tearing  down  two  houses  belonging  to  or  in  the  possession  of 
plaintiff,  and  from  interfering  with  the  moving  of  such  buildings 
through  West  Sixth  street  to  lots  on  Montcalm  street  in  the  city  of 
Oswego. 

The  object  of  this  action  is  to  obtain  a  permanent  injunction  sub- 
stantially within  the  scope  of  the  language  of  the  temporary  injunc- 
tion. The  plaintiff  had  a  sufficient  title  or  interest  in  said  buildings, 
as  appears  by  the  evidence,  to  entitle  him  to  maintain  this  action.  The 
two  buildings  in  question  stood  upon  railroad  lands  in  said  city,  and 
they  were  purchased  by  the  plaintiff  for  the  purpose  of  removing  them 
from  such  lands  to  lots  purchased  for  that  purpose  on  said  Montcalm 
street. 

There  is  an  ordinance  of  said  city,  known  as  "No.  180,"  which  reads 
as  follows: 

'*No  person  shall  remove  or  cause  or  permit  to  be  removed  or  sliall  aid  or 
assist  iu  removing  any  building  into,  along  or  across  any  street,  sidewallc  or 
public  grounds  ♦  ♦  ♦  without  permission  from  the  department  of  works 
4ind  shall  give  such  bond  to  the  city  of  Oswego  as  the  said  department  shall 
require.  A  violation  of  this  ordinance  is  punishable  by  a  fine  of  not  less  than 
five  nor  more  than  twenty-five  dollars." 

The  plaintiff,  not  then  questioning  the  validity  of  that  ordinance, 
on  the  11th  of  July,  1904,  made  application  to  the  department  of  works 
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move  certain  other  houses  was  also  asked  in  said  application.  At  that 
date  the  said  department,  by  a  single  resolution,  granted  the  right  ap- 
plied for  to  so  move  such  buildings,  upon  the  plaintiff's  giving  a  bond 
to  be  approved  by  the  city  attorney.  On  the  18th  of  July  following 
the  presentation  of  such  application,  the  plaintiff  gave  to  the  city 
a  bond  approved  by  the  city  attorney,  with  two  sureties  and  in 
the  penalty  of  $2,000.  The  plaintiff  had  theretofore  entered  into 
a  contract  for  the  removal  of  said  buildings;  and,  after  the  grant- 
ing of  said  right  to  him  by  said  department,  he  proceeded  with 
preparations  for  such  removal  and  purchased  materials  and  sup- 
plies therefor,  and  proceeded  to  get  them  in  readiness.  On  the 
following  8th  day  of  August,  certain  persons  having  objected 
to  the  moving  of  such  buildings,  the  department  of  works  rescinded 
by  resolution  the  right  it  had  already  so  given  the  plaintiff  as  to  the 
two  houses  in  question  here.  In  November  the  plaintiff,  acting  under 
the  advice  of  counsel,  proceeded  to  move  the  wing  of  one  of  said 
houses  and  brought  it  out  into  the  street  on  its  way  to  the  Montcahn 
street  lots.  Thereupon  the  common  council  of  the  city  passed  a  resolu- 
tion that  plaintiff  be  notified  to  tear  down  and  take  apart  the  said 
building  where  it  then  stood  and  remove  such  obstruction  and  incum- 
brance forthwith,  and  forbidding  a  further  removal  upon  or  along 
such  public  street,  and  also  that,  in  case  of  neglect  or  refusal  on  the 
part  of  said  plaintiff  in  that  regard,  the  building  be  destroyed  by  the 
city,  and  further  directed  that  the  department  of  works  be  empowered 
or  instructed  to  deliver  the  bond  given  to  said  department  to  said 
Hinman  canceled.  Thereafter  obstructions  were  placed  before  said 
building  by  the  said  city,  and  then  this  action  was  commenced  and  said 
temporary  injunction  obtained  preventing  interference  with  and  de- 
struction of  such  building  on  the  part  of  the  city  and  department  of 
works.  The  same  was  then  moved  to  the  Montcalm  street  lot,  and 
nothing  further  has  been  done  with  reference  to  moving  such  build- 
ing on  the  part  of  the  plaintiff. 

The  question  to  be  determined  by  the  court  in  this  case  is  whether, 
on  the  above  facts,  the  city  authorities  had  the  right  to  the  remedy  they 
intended  to  apply.  It  had  been  the  custom  for  many  years  to  move 
buildings  through  the  public  streets  of  the  city,  and,  if  necessar}%  it 
may  be  presumed  that  such  buildings  were  moved  with  the  consent, 
express  or  implied,  of  the  authorities  thereof.  The  streets  of  the  city 
had  been  used  frequently,  during  a  period  of  many  years,  for  that  pur- 
pose.  Primarily  the  streets  are  designed  for  the  public  travel,  and  the 
municipality  is  required  to  maintain  them  in  suitable  condition  for  that 
purpose ;  but  they  may  be  lawfully  used  for  other  purposes,  provided 
such  use  does  not  interfere  with  the  reasonably  free  passage  of  the 
traveling  public  thereover.  They  are  intended  for  the  general  use 
and  convenience  of  all,  and  may  be  used  for  all  those  purposes  to 
which  they  have,  from  time  to  time,  been  appropriated.  I  am  of  the 
opinion  that  the  plaintiff  had  a  common-law  right  to  the  reasonable 
use  of  the  public  highways  and  streets  for  the  purpose  of  moving  his 
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buildings.  Graves  v.  Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536. 
Such  right,  however,  may  be  reasonably  restricted  by  statute  or  munic- 
ipal ordinance,  but  without  such,  or  like,  restrictions,  that  right  is 
possessed  by  the  citizen  generally.  The  city  of  Oswego  has  the  power 
to  restrict,  within  reasonable  limits,  the  use  of  its  streets  for  such  pur- 
poses; but  I  do  not  think  it  effectually  exercised  that  power  in  this 
case  under  consideration. 

It  may  be  well  that  the  department  of  works,  or  the  city  engineer, 
have  notice  of  all  applications  to  move  buildings,  if  an  ordinance  or 
statute  placed  the  citizen  in  a  position  where  he  must  obtain  consent; 
but  that  power,  to  control  the  force  of  such  restricting  ordinance, 
should  be  retained  by  the  common  council.  It  is,  I  believe,  a  judicial 
function,  and  should  not  be  delegated  by  the  common  council,  or 
governing  power,  to  a  department  of  the  city  government.  All  citi- 
zens equally  have  the  right  to  use  the  public  highways  and  streets; 
and  if  for  any  reason  the  police  power  of  the  city  is  to  be  enlisted  to 
restrict  that  use,  or  the  urban  government  for  its  corporate  benefit 
seeks  to  limit  such  use,  the  putting  of  such  force  into  motion  should 
come  from  the  governing  body  of  the  city  and  not  from  a  delegated 
authority.  The  city  charter  does  not  give  any  special  power  to  the 
department  of  works  with  reference  to  the  moving  of  houses  or 
buildings  over  or  through  the  public  streets.  Neither  does  the  char- 
ter, so  far  as  I  am  able  to  discover,  grant  to  the  common  council  the 
right  to  delegate  to  the  department  of  works  any  power  or  authority 
in  reference  to  such  use  of  the  streets. 

As  to  the  question  which  I  have  determined  adversely  to  the  city, 
with  reference  to  the  right  of  the  common  council  to  confer  juris- 
diction on  the  department  of  works  in  such  matters,  I  think  I  am  sus- 
tained, to  some  extent  at  least,  by  the  following  authorities :  Phelps 
V.  Mayor,  112  N.  Y.  216,  19  N.  E.  408,  2  L.  R.  A.  626 ;  Providence 
Retreat  v.  City  of  Buffalo,  29  App.  Div.  160,  61  N.  Y.  Supp.  654 ; 
Burke  v.  Burpo,  75  Hun,  568,  27  N.  Y.  Supp.  684.  Therefore  I  have 
come  to  the  conclusion  that  jurisdiction  over  the  city  streets,  in  regard 
to  moving  buildings  thereover,  still  remained  with  the  common  coun- 
cil, and  was  not  with  the  department  of  works;  and  ordinance  No. 
180  is  void. 

The  next  question  presented  is  whether  the  common  council  had 
power  by  resolution  to  prevent  the  removal  or  cause  the  destruction 
of  these  houses.  As  stated,  I  think  the  common  council  has  a  power 
and  control  over  the  public  streets  of  the  city  sufficient  to  restrict, 
within  reasonable  limits,  the  moving  of  buildings  thereover ;  but  I  do 
not  think  that  power  should  be  set  in  motion  in  each  individual  case 
by  resolution.  A  city  ordinance  in  that  regard  could  be  enacted  which 
would  apply  alike  in  all  cases  and  the  common  council  retain  to  itself 
control  of  the  situation  under  such  ordinance.  It  is  also  claimed  by 
the  plaintiff  that  the  defendants,  the  commissioners  of  works,  are 
estopped  from  rescinding  plaintiff's  right,  theretofore  granted,  to  move 
the  houses,  but  it  is  unnecessary  to  consider  that  question  at  this 
time.  I  do  not  intend,  however,  to  broaden  this  decision  sufficiently 
to  apply  to  the  moving  of  the  other  buildings  or  to  interfere  with  any 
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wing  and  the  main  part  of  the  building  which  had  been  moved  whol- 
ly or  partly  into  the  street  at  the  time  the  temporary  injunction  was 
obtained.     Within  the  scope  and  as  limited  above,  a  perpetual  in- 
junction is  granted,  with  Costs. 
Perpetual  injunction,  with  costs. 


(51  Misc.  Rep.  283.) 

NAPIER  V.  BANKERS*  LIFE  INS.  CO.  OF  CITY  OF  NEW  YORK. 
(Supreme  Ck)urt,  Special  Term,  Kings  Ck>unty.    July,  1906.) 

1.  iNBtJKANOB—CONTBACT— CONSTBUCnON. 

Where  a  policy  of  life  insurance  was  signed  and  delivered  in  the  city 
of  New  York,  and  provided  for  the  payment  of  premiums  to  the  compaii.r 
and  the  amount  of  the  policy  by  the  company  to  be  made  in  that  ci^  at 
the  home  office  after  receipt  of  satisfactory  proofs  of  death,  it  is  a  New 
York  contract,  though  the  insured  resided  in  another  state. 

[Ed.  Note.— For  cases  in  point,  see  C^^it  Dig.  voL  28,  Insurance,  H  ITS- 
ITS.] 

2.  Samid—Fobfkiturb— Notice. 

Laws  1892,  p.  1972,  c.  690,  |  92,  as  amended  by  Laws  1897,  p.  91,  c.  218. 
forbidding  forfeiture  of  policies  within  one  year  from  default,  unless  notice 
has  been  mailed  to  the  insured  at  his  last  known  address  in  the  states  is 
not  applicable  to  persons  not  having  a  post-office  address  in  the  state. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28»  Insurance^  §  882L] 

3.  Samk. 

Insurance  Law,  Laws  1898,  p.  160,  c  85,  §  312,  requiring  notice  to  In- 
sured irrespective  of  place  of  residence,  relates  only  to  what  are  known  as 
"stipulated  premium  policies,"  and  Is  not  to  be  read  in  connection  with 
Laws  1892,  p.  1972,  c.  690,  i  92,  forbidding  forfeitures  within  one  year 
from  default,  unless  notice  has  been  mailed  to  Insured  at  his  last  address 
in  the  state. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  28,  Insurance,  f  892.] 

Action  by  John  Napier  against  the  Bankers'  Life  Insurance  Com- 
pany of  City  of  New  York.    Complaint  dismissed. 
Isaac  B.  Potter,  for  plaintiff. 
Arthur  L.  Sherer,  for  defendant. 

BURR,  J.  On  the  13th  day  of  December,  1897,  the  defendant  is- 
sued a  policy  dated  and  purporting  to  be  signed  by  its  president  and 
secretary,  in  the  city  of  New  York,  by  which,  in  consideration  of  llic 
payment  of  the  sum  of  $74.50,  the  first  premium  on  said  policy,  and 
the  further  payment  of  $74.50  on  the  13th  day  of  December  in  each  and 
every  year,  for  a  period  of  five  years,  and  in  consideration  of  the  ap- 
plication and  various  statements  and  agreements  referred  to  in  the  said 
policy,  the  defendant  promised  to  pay  to  the  executors  or  adminis- 
trators of  James  A.  Webb,  of  the  city  of  Chicago  and  state  of  Illinois, 
the  sum  of  $5,000  within  90  days  after  the  receipt,  at  the  home  office  of 
the  company  in  the  city  of  New  York,  of  satisfactory  proofs  of  the 
death  of  the  said  Webb  during  the  continuance  of  the  policy.  Sub- 
sequently, and  on  the  25th  day  of  July,  1898,  at  the  request  of  the  in- 
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sured,  the  defendant  agreed  that,  if  any  amount  become  payable  there- 
under, it  should  be  paid  to  Annie  S.  Webb. 

On  the  22d  day  of  February,  1902,  the  said  James  A.  Webb  died  at 
the  city  of  Chicago.  On  the  1st  day  of  May,  1902,  the  said  Annie 
S.  Webb  filed  at  the  home  office  of  the  defendant  company  in  the  city 
of  New  York  certain  papers,  purporting  to  be  proofs  of  the  death  of  the 
said  James  A.  Webb,  which  the  defendant  company  retained.  More 
than  90  days  having  elapsed  since  the  delivery  at  the  office  of  the  said 
defendant  of  the  said  papers  and  the  amount  claimed  to  be  due  under 
the  said  policy  remaining  unpaid,  on  the  6th  day  of  June,  1902,  the 
said  Annie  S.  Webb  assigned  her  interest  in  the  said  policy  to  the 
plaintiff,  who  brings  this  action  to  enforce  the  payment  thereof. 
Under  the  terms  of  the  said  policy,  a  premium  became  due  and  payable 
on  the  13th  day  of  December,  1901.  That  premium  was  not  paid, 
nor  was  any  tender  made  of  the  amount  thereof  until  the  20th  day 
of  March,  1902.  Inasmuch  as  payment  to  the  beneficiary  named  in 
the  policy  was  conditional  upon  the  payment  of  the  annual  premiums 
as  they  became  due,  and  the  policy  also  provided  that,  in  default  of 
payment,  the  contract  should  terminate,  and  inasmuch  as  the  premium 
last  referred  to  was  not  paid  when  due  the  contract  of  insurance 
by  its  terms  had  ceased  to  exist  at  the  time  of  the  death  of  the  said 
James  A.  Webb,  and  was  not  enforceable.  The  plaintiff  claims  that  the 
provisions  of  the  contract  of  insurance  providing  for  its  termination 
were  inoperative  because,  by  virtue  of  a  statute  of*  the  state  of  New 
York  (Laws  1892,  p.  1972,  c.  690,  §  92,  as  amended  by  Laws  1897, 
p.  91,  c.  218),  the  defendant  was  prohibited  from  declaring  forfeited 
or  lapsed  the  policy  in  question,  unless  a  written  or  printed  notice  in 
the  form  prescribed  by  this  statute  had  been  served  upon  the  assured 
in  the  manner  therein  prescribed. 

The  first  question  for  consideration  is  whether  this  statute  is  appli- 
cable to  this  contract  of  insurance,  and  the  answer  to  this  question  de- 
pends in  the  first  instance  upon  what  the  place  of  the  contract  is.  The 
statutory  provision  above  referred  to  has  no  extraterritorial  effect  and 
does  no  apply  to  contracts  made  by  a  New  York  company  out  of  the 
state;  and  there  is  no  evidence  in  this  .case  of  any  agreement  to  in- 
corporate into  the  contract  of  insurance  the  laws  of  this  state,  and  make 
its  provisions  controlling  on  the  parties  thereto.  The  policy  was  is- 
sued upon  the  life  of  a  man  residing,  at  the  date  of  the  issuiqg  thereof, 
in  the  city  of  Chicago,  in  the  state  of  Illinois ;  and,  so  far  as  the  evi- 
dence in  this  case  shows,  that  continued  to  be  his  place  of  residence  up 
to  the  date  of  his  death.  If  this  policy  is  to  be  construed  as  an  Illinois 
contract,  the  statute  above  referred  to  would  not  apply.  Mutual  Life 
Ins.  Co.  V.  Hill,  193  U.  S.  651,  24  Sup.  Ct.  638,  48  L.  Ed.  788;  Mutual 
Life  Ins.  Co.  of  New  York  v.  Cohen,  179  U.  S.  262,  21  Sup.  Ct. 
106,  46  L.  Ed.  181.  Notwithstanding  the  fact  that  the  policy  was 
written  upon  the  life  of  a  person  residing  out  of  the  state  of  New  York, 
I  am  of  the  opinion  that,  upon  the  evidence  in  this  case,  the  contract 
must  be  deemed  to  be  a  New  York  contract.  The  policy  purports  to 
be  signed  and  delivered  at  the  city  of  New  York.  The  consent  to  the 
assignment  of  the  policy  purports  to  be  executed  and  delivered  at  the 
100  N.Y.S.— C8 
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the  amount  due  under  the  policy  shall  be  paid  after  receipt  at  such 
home  office  of  satisfactory  proofs  of  death. 

Whenever  the  contract  is  silent  on  the  subject  of  place  of  perform- 
ance, the  place  of  making  the  contract  is  presumed  to  be  the  place  of 
performance,  and  the  interpretation  and  validity  of  the  contract  must  be 
determined  by  the  law  of  the  place  where  the  contract  is  made.  9 
Cyc.  669 ;  Union  National  Bank  of  Chicago  v.  Chapman,  169  N.  Y. 
638,  62  N.  E.  672,  57  L.  R.  A.  513,  88  Am.  St.  Rep.  614 ;  Grand  v. 
Livingston,  4  App.  Div.  589,  38  N.  Y.  Supp.  490,  affirmed  158  N.  Y. 
688,  53  N.  E.  1125;  Mutual  Life  Ins.  Co.  of  New  York  v.  Dingley, 
100  Fed.  408,  40  C.  C.  A.  459,  49  L.  R.  A.  132.  In  the  absence  of 
other  evidence,  the  state  where  the  application  is  made,  the  first 
premium  paid  by,  and  the  policy  delivered  to,  the  insured,  is  the  place 
of  the  contract.  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551,  24  Sup. 
Ct.  538,  48  L.  Ed.  788.  This  seems  to  have  been  in  New  York.  The 
contract  being  subject  then  to  the  provisions  of  the  New  York  statute, 
it  becomes  important  to  ascertain  how  far,  if  at  all,  such  statute  pre- 
vents the  forfeiture  of  the  policy  in  suit  by  reason  of  the  nonpajnient 
of  the  premium  due  on  the  13th  day  of  December,  1901.  The  language 
of  the  statute  in  force  when  the  policy  was  issued  is  as  follows : 

"No  life  insurance  company  doing  business  in  tills  state  shall  within  one 
year  after  the  default  in  payment  of  any  premium,  Instalment  or  interest 
declare  forfeited  or  lapsed,  any  policy  hereafter  issued  •  •  •  nnless 
a  written  or  printed  notice  stating  the  amount  of  such  premium  •  •  • 
due  on  such  policy,  the  place  where  it  shall  be  paid,  and  the  person  to 
whom  the  same  is  payable,  shall  have  been  duly  addressed  and  mailed  to 
the  person  whose  life  is  insured  •  •  •  at  his  or  her  last  known  post 
office  address  In  this  state.  ♦  ♦  ♦  The  notice  shall  also  state  that  un- 
less such  premium  ♦  •  •  shall  be  paid  •  •  •  by  or  before  the  day 
it  falls  due,  the  policy  and  all  payments  thereon  will  become  forfeited  and 
void."  Laws  1892,  p.  1972,  c.  690,  §  92,  as  amended  by  Laws  1897,  p.  91. 
e.   218. 

Although  a  notice  was  sent  to  James  A.  Webb,  the  insured,  at 
Chicago,  111.,  it  was  not  in  the  form  required  by  the  statute;  and,  if 
the  sending  of  the  statutory  notice  was  necessary,  it  was  ineflPective  to 
enable  the  defendant  to  declare  the  policy  forfeited  or  lapsed.  Schad 
V.  Security  Mutual  Life  Ass'n,  11  App.  Div.  487,  42  N.  Y.  Supp.  314, 
affirmed,  155  N.  Y.  640,  49  N.  E.  1104 ;  Baxter  v.  Brooklyn  Life  Ins. 
Co.,  44  Hun,  184;  Phelan  v.  Northwestern  Mutual  Life  Ins.  Co.,  113 
N.  Y.  147,  20  N.  E.  827,  10  Am.  St.  Rep.  441. 

The  language  employed  in  the  statute  is  that  such  notice  must  be  ad- 
dressed and  mailed  to  the  person  whose  life  is  insured  "at  his  or  her  last 
known  post  office  address  in  this  state."  Inasmuch  as  the  words  '*in 
this  state"  were  added  by  amendment  to  the  statute  in  1897,  the 
statute  up  to  that  time  providing  for  the  sending  of  a  notice  to  the  per- 
son insured  at  his  or  her  last  known  post-office  address,  wherever  that 
might  be,  it  is  necessary  to  determine  the  meaning  of  the  statute  as 
amended.  Four  possible  constructions  have  been  suggested:  First, 
that  no  life  insurance  company  doing  business  within  this  state  could, 
under  any  circumstances,  forfeit  or  declare  lapsed  a  policy  issued  up- 
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on  the  life  of  a  nonresident  of  this  state,  since  in  such  case  no  notice 
could  be  sent  to  the  post-office  address  of  the  insured  in  this  state,  as 
the  insured  had  no  such  address.     That  would  be  a  construction  entire- 
ly contrary  to  reason,  since  the  result  of  it  would  be  to  afford  better 
protection  to  persons  who  were  not  residents  of  the  state  of  New  York 
than  to  those  who  resided  there.    The  Leg^islature  cannot  be  pre- 
sumed to  have  been  more  solicitous  for  the  welfare  of  nonresidents 
than  for  that  of  its  own  citizens.    The  second  construction  suggested 
is  that  the  notice  must  be  mailed  in  this  state,  although  addressed  to 
the  persons  entitled  to  receive  the  same  at  any  place  which  was  their 
last  known  post-office  address,  whether  in  this  state  or  elsewhere.    In- 
asmuch as  this  statute  is  applicable,  not  only  to  domestic  insurance  com- 
panies, but  to   foreign  companies   doing  business  within   this  state 
(Strauss  v.  Union  C.  L.  I.  Co.,  170  N.  Y.  349,  63  N.  E.  347),  the 
effect  of  such  construction  would  be  to  require  such  companies  to  bring 
their  forfeiture  notices  into  the  state  of  New  York  for  the  purpose  of 
mailing  them,  not  only  to  persons  residing  within  that  state,  but  to 
persons  residing  in  other  states  of  the  Union,  or  even  in  foreign  coun- 
tries.    No  possible   reason   can   be   suggested   why   the   Legislature 
should  have  been  concerned  with  the  place  where  the  notices  were 
to  be  mailed.     The  important  thing  is  that  the  notices  should  be  re- 
ceived by  the  persons  interested  in  them.     It  is  quite  possible  that  if 
the  notice  had  been  personally  served  upon  the  defendant  in  this  state, 
so  that  he  had  received  it  within  the  time  prescribed  in  this  statute, 
whether  such  service  was  made  at  his  last  known  post-office  address  or 
elsewhere,  it  would  have  been  sufficient  to  enable  the  defendant  to  de- 
clare the  policy  forfeited.     The  purpose  of  the  statute  relates  rather 
to  the  fact  of  notice,  and  the  kind  of  notice,  than  to  the  manner  in 
which   the   notice   was   delivered.     Phelan   v.    Northwestern   Mutual 
Life  Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  827,  10  Am.  St.  Rep.  441.     The 
third  construction  suggested  is  that  the  words  "in  this  state"  in  the  stat- 
ute should  be  read  as  if  they  were  "in  the  state  of  the  insured."    Wash- 
ington Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.)  72  S.  W.  436.     It 
seems  hardly  possible  that  the  Legislature  of  the  state  of  New  York, 
in  adopting  a  statute  relative  to  contracts  within  that  state,  in  using  the 
words  "in  this  state"  should  be  held  to  mean  by  them,  not  only  in  the 
state  of  New  York,  but  every  other  state  of  the  Union.    The  case  last 
cited  was  decided  in  January,  1903,  by  the  Court  of  Civil  Appeals  of 
Texas.     Subsequently,  and  in  November,  1904,  the  Supreme  Court  of 
the  same  state  practically  overruled  the  decision  above  referred  to,  and 
held  that  the  statute  applied  only  to  New  York  contracts,  made  with 
persons  having  a  known  post-office  address  in  that  state.     Metropolitan 
Life  Ins.  Co.  v.  Bradley,  82  S.  W.  1031,  68  L.  R.  A.  509.    This  last 
construction  seems  to  be  the  reasonable  and  natural  one  for  several 
reasons.     The  amendment  to  the  insurance  law  of  1897  was  intended  to 
enlarge  the  powers  of  insurance  companies  doing  business  within  this 
state  to  declare  forfeitures  and  not  to  limit  it.     This  becomes  apparent 
when  we  consider  the  entire  amendment  then  adopted.    The  first  step 
in  the  direction  of  enlarging  the  power  of  such  companies  was  a  pro- 
vision that  the  restriction  as  to  declaring  a  policy  forfeited  terminated 
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one  year  after  the  default  in  payment  of  any  premium.  The  second 
provision  for  the  benefit  of  such  companies  was  one  providing  that  no 
action  should  be  maintained  to  recover  under  a  forfeited  policy,  unless 
instituted  within  one  year  from  the  day  on  which  default  was  made 
in  paying  the  premiimi  for  which  it  is  claimed  that  forfeiture  ensued. 
Such  being  the  general  policy  and  intent  of  the  amendment  as  indicated 
by  these  provisions,  the  remainder  of  the  statute  as  amended,  including 
the  words  "in  this  state,"  should  also  be  so  construed  as  to  relieve  the 
insurance  company  from  restriction  as  to  forfeitures  rather  than  to 
make  such  restriction  bear  more  heavily  than  it  did  before. 

Again,  the  Legislature  of  the  state  may  be  deemed  to  have  intended 
to  provide  only  for  the  protection  of  the  rights  of  policyholders  with- 
in this  state,  leaving  to  other  states  to  impose  such  restrictions  with  rt- 
gard  to  forfeiture  upon  companies  organized  in  this  state,  but  doing 
business  in  those  states,  as  their  Legislatures  might  elect  Again,  the 
time  prescribed  for  the  giving  of  the  notice  (16  days  prior  to  the  date 
when  the  premium  is  payable)  would  be  efficient  and  reasonable  in  the 
case  of  persons  residing  in  the  state  of  New  York,  while  it  might  not 
be  efficient  or  reasonable  with  regard  to  persons  residing  elsewhere. 
When  it  is  remembered  that  some,  at  least,  of  the  New  York  insurance 
companies  are  doing  business  in  ail  quarters  of  the  globe,  it  is  obvious 
that  such  a  notice  in  many  cases  would  be  of  little  value.  Mutual  Life 
Ins.  Co.  V.  Cohen,  179  U.  S.  262,  21  Sup.  Ct.  106,  46  L.  Ed.  181.  I 
am  of  the  opinion,  therefore,  that  the  defendant  company  was  under  no 
obligations  by  reason  of  the  provisions  of  the  statute  to  serve  any 
notice  upon  the  insured,  and,  in  the  absence  of  such  statutory  oblip:a- 
tion,  the  company  had  the  right  to  declare  the  policy  forfeited  and 
lapsed  when  the  premium  was  not  paid  in  accordance  with  the  terms 
thereof. 

The  plaintiff  claims  that  the  practical  construction  put  upon  the 
statute  by  the  defendant  is  controlling  as  to  the  meaning  thereof.  In 
other  words,  because  the  defendant  did  send  a  premium  notice  to  the 
assured  in  this  case,  and,  as  appears  from  the  evidence,  sent  a  great 
many  such  notices  to  all  states  in  the  Union  where  it  had  policyholders, 
therefore  it  has  conceded  the  application  of  this  statute  to  a  policy  upon 
the  life  of  one  who  has  not  and  never  has  had  a  post-office  address 
within  this  state.  The  answer  to  that  is  that  the  notice  sent  was  not 
the  notice  prescribed  by  the  statute.  It  would  not  be  reasonable  to 
conclude  that  the  failure  of  the  defendant  to  comply  with  the  statute 
as  to  the  form  of  tiie  notice  was  an  admission  on  its  part  that  it  was 
bound  to  comply  with  the  same.  The  notice  sent  was  a  mere  act  of 
courtesy. 

The  plaintiff,  also  insists  that  because  in  1898  the  Legislature  of  the 
state  of  New  York  added  an  entirely  new  article  to  the  insurance  law, 
to  be  known  as  "article  10"  (Laws  1898,  p.  160,  c.  86),  which  article 
contained  a  section  (312)  providing  for  the  serving  of  a  notice  upon  all 
policyholders  irrespective  of  their  place  of  residence,  as  this  is  a  law 
"in  pari  materia,"  it  may  be  referred  to  in  determining  the  legislative 
intent  in  adopting  the  amendment  of  1897.  It  is  sufficient  to  say  that 
the  amendment  of  1898  only  relates  to  a  particular  class  of  insurance 
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companies  issuing  policies  familiarly  known  as  ''stipulated  premium" 
policies.  Further  than  that,  the  rule  that  statutes  "in  pari  materia" 
should  be  construed  together  applies  only  to  statutes  not  inconsistent 
with  each  other.  Endlich,  Interp.  Stat.  67.  Here  there  is  absolute 
inconsistency  between  the  two  statutes  under  consideration. 

It  is  also  claimed  that  the  amendment  of  1898,  and  particularly  sec- 
tion 312  of  the  insurance  law,  as  amended  by  that  act,  which  contained 
a  provision  substantially  in  form  as  the  law  was  in  1892,  and  provided 
for  a  notice  to  all  policyholders  wherever  resident,  is  applicable  to 
this  defendant.  It  is  sufficient  to  say  that  the  provisions  of  that  act 
are  expressly  limited  to  companies  incorporated  under  its  provisions. 
The  defendant  was  incorporated  long  prior  to  the  passage  of  this  act, 
and  has  not  availed  itself  of  the  provisions  of  the  said  act  (section 
303)  permitting  it  to  reincorporate  under  said  act  as  a  stipulated 
premium  company.  Nor  does  the  evidence  in  this  case  satisfy  me  that 
the  company  is  doing  business  as  such  company  in  accordance  with 
the  definition  thereof  contained  in  the  said  statute. 

There  is  no  evidence  in  this  case  from  which  it  could  be  found  that 
prompt  payment  of  the  premium  had  been  waived  by  the  defendant. 
The  complaint  alleges  the  due  performance  of  all  of  the  conditions  of  the 
policy  on  the  part  of  the  insured.  Under  such  an  allegation  evidence 
of  waiver  of  such  performance  is  incompetent.  La  Chicotte  v.  Rich- 
mond R.  &  El.  Co.,  15  App.  Div.  380,  44  N.  Y.  Supp.  75.  Even  if  the 
immediate  payment  of  the  premium  had  been  waived,  such  waiver 
terminated  on  the  30th  day  of  January,  1902,  and  the  tender  of  the 
premium  was  not  made  until  long  after  that  date.  I  think  that  the 
plaintiff  has  failed  to  establish  his  right  to  recover  in  this  action,  and 
that  there  should  be  judgment  for  the  defendant,  dismissing  the  com- 
plaint upon  the  merits,  with  costs. 

Complaint  dismissed  upon  the  merits,  with  costs. 


(51  Misc.  Rep.  274.) 

LBWISOHN  V.  LANSING  CO.  et  aL 

(Supreme  Ck>iirt,  Special  Term,  New  York  County.    July,  1906.) 

1.  Basements— Abandonment— Evidence. 

An  owner  of  land  conveyed  certain  parcels  which  he  described  as  mn- 
nlng  to  the  center  line  of  a  street  which  had  not  been  laid  out,  one  par^ 
eel  on  the  north  side  thereof  and  the  other  on  the  south  side.  The  gran- 
tees bnilt  a  fence  along  such  line,  and  they  and  their  successors  occupied 
up  to  it ;  neither  recognizing  the  existence  of  any  street  Held  an  aban- 
donment of  any  right  in  the  street,  and  a  subsequent  owner  of  part  of 
the  lands  on  the  north  side,  whose  title  ran  to  the  north  line  of  the  street, 
cannot,  many  years  after  such  abandonment,  enforce  the  easement  in  the 
street 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL'  17,  Easements^  || 
77-79.1 

2.  Deeds— Descbiption— Boundaries. 

Where,  after  the  abandonment  of  a  street  which  had  never  been  laid 
out  or  opened,  conveyances  of  property  on  both  sides  of  such  street  men- 
tion it,  and  ttie  lots  are  bounded  on  the  center  line  thereof  and  the  north 
line  thereof,  the  description  by  streets  is  only  for  the  purpose  of  bounda- 
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Action  by  Adolph  Lewisohn  against  the  Lansing  Company  and 
others.    Complaint  dismissed. 

Philip  S.  Dean  (David  B.  Ogden,  of  counsel),  for  plaintiff. 
Smith  &  Martin  (Edward  B.  Whitney,  of  counsel),  for  defendants. 

DAVIS,  J.  The  defendant  Lansing  Company  is  the  owner  of  a 
triangular  piece  of  land  adjoining  plaintiff's  land  on  the  southwest. 
It  is  comprised  within  what  would  be  the  bed  of  157th  street,  between 
the  Boulevard  Lafayette  and  Eleventh  avenue,  if  157th  street  had 
been  opened  as  a  continuous  street  from  its  easterly  to  its  westerly 
terminus.  One  Hundred  and  Fifty-Seventh  street  has  been  opened  tc 
the  eastward  and  to  the  westward  of  this  triangle,  but  the  triangle 
itself  has  never  been  condemned.  The  defendant  Lansing  Company 
owns  .it  in  fee.  In  1905  the  Lansing  Company  surrounded  its  lot 
with  a  fence,  erected  a  building  thereon,  and  leased  the  premises  to 
the  rapid  transit  commissioners.  The  plaintiff  owns  the  land  im- 
mediately adjoining  these  premises  on  the  north,  and  claims  an  ease- 
ment of  light,  air,  and  access  in  defendant's  land.  He  brings  this 
action  to  restrain  the  maintenance  of  the  fence  and  building  erected 
by  the  defendant,  on  the  ground  that  they  interfere  with  his  enjoyment 
of  the  easement.  The  plaintiff  bases  his  claim  of  perpetual  easement 
upon  the  fact  that  defendant's  premises  were  shown  as  part  of  157th 
street  upon  a  map  made  by  tfie  owner  of  the  adjoining  property, 
who  sold  to  the  plaintiff's  and  defendant's  predecessors  in  title  by 
reference  to  that  map.  The  defendant  Lansing  Company  claims  title 
to  the  premises  in  fee  free  from  any  easement.  The  premises  of  the 
plaintiff  and  those  of  the  defendant  Lansing  Company  were  owned 
formerly  by  Samuel  Watkins.  They  formed  part  of  a  large  tract  con- 
veyed to  Watkins  by  James  Beekman  and  others  in  1815.  By  a  deed 
dated  August  16,  1843,  James  Watkins  and  his  wife  conveyed  to  Victor 
G.  Audubon  three  pieces  of  land  forming  part  of  such  tract,  the 
second  piece  being  bounded  and  described  as  beginning  at  the  center 
of  Eleventh  avenue  and  156th  street;  thence  along  the  center  of 
Eleventh  avenue  north  33  degrees  30  minutes  east,  259  feet  10  inches, 
to  the  center  of  157th  street;  thence  along  the  center  of  157th  street 
north  56  degrees  30  minutes  west,  845  feet  6  inches,  to  lands  of  Mrs. 
Lucy  Audubon ;  thence  along  lands  of  Mrs.  Lucy  Audubon  south  39 
degrees  28  minutes  east,  884  feet  6  inches,  to  the  place  of  be^nning, 
containing  2  acres,  2  roods,  and  3J4  perches.  At  this  time  (1843) 
that  part  of  the  city  was  entirely  wild  and  uninhabited.  One  Hundred 
and  Fifty-Fifth  street  had  not  been  laid  out,  Trinty  Cemetery  did  not 
exist.  Eleventh  avenue  stopped  far  south  of  155th  street  as  it  now 
exists,  and  to  the  north  there  were  no  streets  in  either  direction  be- 
tween Tenth  avenue  and  the  Hudson  river.  Up  to  this  time  no 
map  seems  to  have  been  made  of  this  part  of  the  city,  no  map  is  re- 
ferred to  in  this  deed,  and  the  evidence  does  not  indicate  where  155th 
street  or  157th  street  or  Eleventh  avenue  was  situated  at  this  time. 
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By  a  deed  dated  November  15,  1843,  Watkins  and  his  wife  conveyed 
to  Matthew  Morgan  a  large  piece  of  this  land,  designated  and  distin- 
guished on  a  map  annexed  to  the  deed  by  the  numbers  2,  3,  4,  6,  7, 
9,  10,  11,  and  12.  On  this  map  are  outlined  Kingsbridge  road,  Tenth, 
Eleventh,  and  Twelfth  avenues,  and  also  156th,  157th,  158th,  159th, 
and  160th  streets,  showing  tlie  property  laid  out  in  blocks,  bounded 
by  the  several  avenues  and  streets  referred  to.  The  plaintiff's  prop- 
erty was  comprised  within  lot  No.  10,  which  lot  is  described  in  said 
deed  as  colored  red,  and,  as  shown  on  this  map,  is  bounded  on  the 
north  by  the  center  line  of  158th  street,  on  the  east  by  the  westerly 
line  of  Tenth  avenue,  on  the  south  by  the  center  line  of  157th  street, 
and  on  the  west  by  the  Hudson  river.  Morgan  thus  owned  the  tract 
north  of  the  center  line  of  157th  street,  and  Victor  Audubon  owned 
the  tract  to  the  south  of  the  center  line  of  157th  street;  this  center 
line  being  the  dividing  line  between  the  two  premises.  The  tract  north 
of  the  center  line  of  157th  street  came  into  the  possession  of  Harris 
in  1850.  This  tract  included  the  premises  now  owned  by  the  plaintiff. 
This  deed  makes  reference  to  a  map  showing  streets  and  avenues. 
Shortly  after  Harris  became  possessed  of  this  tract  he  agreed  to  sell 
John  Dalley,  his  son-in-law,  a  portion  of  this  property.  Dalley  erected 
a  house  thereon,  and  moved  into  it  in  the  spring  of  1852.  He  did 
not  receive  his  deed  until  1853,  in  which  year,  by  a  deed  dated  Decem- 
ber 9th,  Dennis  Harris  and  his  wife  conveyed  to  Dalley : 

"All  that  certain  piece  of  land,  Bitnate  In  the  Twelfth  Ward  of  the  city  of 
New  York,  bounded  as  follows :  Beginning  at  a  point  at  the  comer  formed  by 
the  intersection  of  the  southerly  side  of  One  Hundred  and  Fifty-Eighth  street 
with  the  westerly  side  of  the  Eleventh  avenue ;  thence  running  southerly,  along 
the  westerly  side  of  Eleventh  avenue,  two  hundred  feet ;  thence  westerly,  along 
the  northerly  side  of  One  Hundred  and  Fifty-Seventh  street,  one  hundred  and 
twenty-five  feet ;  thence  northerly,  and  parallel  to  the  westerly  line  of  Elev- 
enth avenue,  two  hundred  feet  to  the  southerly  side  of  One  Hundred  and 
Fifty-Eighth  street;  thence  easterly,  along  the  southerly  side  of  One  Hun- 
dred and  Fifty-Eighth  street,  one  hundred  and  twenty-five  feet  to  the  point 
of  beginning.  Together  with  the  right,  title  and  interest  of  the  parties 
of  the  first  part  of,  in  and  to  the  one-half  part  of  the  Eleventh  avenue 
lying  Immediately  in  front  of  the  land  Just  described." 

It  will  be  observed  that  by  this  deed  Harris  did  not  convey  the 
northerly  half  of  157th  street  At  the  time  Dalley  bought  this  tract 
there  was  a  fence  running  north  and  south  through  the  then  center 
of  Eleventh  avenue  and  a  fence  running  east  and  west  through  the 
center  of  157th  street.  This  latter  fence  was  there  before  Dalley 
became  the  owner,  and  was  there  during  the  period  of  Morgan's  own- 
ership, being  the  dividing  line  between  the  Morgan  and  the  Audubon 
property.  Dalley's  house  was  built  on  the  158th-street  side,  which 
street  was  cut  through  about  1851.  Dalley  also  had  a  bam  within 
about  two  feet  north  of  the  fence  in  the  center  line  of  157th  street, 
and  the  rest  of  the  lot  was  used  as  a  vegetable  garden  and  afterward 
as  a  lawn.  These  fences  remained  in  about  the  same  position  until 
about  1873.  During  the  time  of  Dalley's  occupancy  of  the  tract 
north  of  157th  street  the  tract  south  of  the  center  line  of  167th  street 
was  occupied  and  used  up  to  the  fence.  This  fence,  during  all  this  time, 
seems  to  have  been  the  boundary  line  between  the  northern  and  south- 
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cm  tract.  Dennis  Harris  died  in  1868.  His  widow,  to  whom  the 
property  was  devised,  conveyed  to  George  B.  Grinnell,  by  deed  dated 
November  13,  1868: 

'*A11  that  certain  lot,  piece  or  parcel  of  land,  situate,  lying  and  being  in 
the  Twelfth  Ward  of  the  city  of  New  York,  and  bounded  and  described  as 
follows:  Beginning  at  a  point  on  the  northerly  side  of  One  Hundred  and 
Fifty-Seventh  street,  distant  easterly  100  feet  from  the  easterly  side  of 
the  Twelfth  avenue;  and  running  thence  southerly,  and  parallel  to  the 
Twelfth  avenue,  80  feet  to  the  center  line  of  One  Hundred  and  Fift^-Ser- 
enth  street;  thence  easterly,  and  along  said  center  line,  750  feet  to  tiie 
center  line  of  the  Eleventh  avenue  as  originally  laid  out,  100  feet  In  width; 
thence  northerly,  along  said  center  line  of  the  Eleventh  avenae,  30  feet; 
and  thence  westerly,  and  along  said  northerly  side  of  One  Hundred  and 
Fifty-Seventh  street,  750  feet  to  the  point  or  place  of  beginning." 

These  premises  included  the  northerly  part  of  the  trianp^le  now  own- 
ed by  the  defendant  the  Lansing  Company.  Grinnell  died  in  1891. 
By  a  deed  dated  December  6,  1899,  given  in  a  partition  suit  brought 
by  the  devisees  of  George  B.  Grinnell,  the  Lansing  Investment  Com- 
pany took  title  to  the  property  by  the  following  description : 

*'A11  the  interest  which  George  Blake  Grinnell  had  on  January  1,  1891, 
In  the  piece  of  land  bounded  on  the  east  by  the  westerly  side  of  Broadway 
(formerly  called  the  Boulevard  or  Eleventh  avenue),  on  the  west  by  tbe 
easterly  side  of  the  Boulefvard  Lafayette  and  on  the  north  by  a  line  foimed 
by  producing  westerly  the  northerly  side  of  One  Hundred  and  Fifty-Sev- 
enth street  beyond  where  it  ends  on  the  easterly  side  of  Broadway.** 

By  deed  dated  December  6,  1899,  the  executors  of  George  B. 
Grinnell  conveyed  to  the  Lansing  Investment  Company  the  same  tract 
by  the  following  description: 

"All  that  piece  of  land  bounded  on  the  east  by  the  westerly  side  of  Broad- 
way (formerly  called  the  Boulevard  or  Eleventh  avenue),  on  the  west  by 
the  easterly  side  of  the  Boulevard  Lafayette  and  on  the  north  by  a  line 
formed  by  producing  westerly  the  northerly  side  of  One  Hundred  and  Fifty- 
Seventh  street  beyond  where  it  ends  on  the  easterly  side  of  Broadway." 

The  name  of  the  Lansing  Investment  Company  was  duly  changed  in 
1904  to  the  Lansing  Company.  Thus  in  1899  this  company  became  the 
owner  of  the  northerly  part  of  157th  street,  between  what  is  now 
Broadway  and  the  Boulevard  Lafayette,  and  adjoining  plaintiff's 
tract  of  land.  The  piece  south  of  the  center  line  of  157th  street  which 
had  been  conveyed  by  Watkins  to  Victor  G.  Audubon  came  into  the 
possession  of  the  defendant  Lansing  Company  in  the  following  manner : 
By  deed  dated  September  27,  1850,  Victor  G.  Audubon  conveyed  to 
Lucy  Audubon  the  same  property  conveyed  by  Watkins  by  the  same 
description  as  contained  in  the  Watkins  deed,  and  by  deed  dated 
November  6,  1851,  Lucy  Audubon  conveyed  to  Victor  G.  Audubon  a 
large  tract,  which  included  that  part  of  the  Lansing  Company's  triangle 
south  of  the  center  line  of  157th  street.  Victor  G,  Audubon  died  on 
August  27,  1860,  seised  of  the  property  so  conveyed  to  him  by  Lucv 
Audubon,  and  by  deed  dated  August  2,  1864,  his  executrix  conveyed 
to  Helen  L.  Grinnell  a  tract  which  included  the  southerly  part  of  this 
triangle.  A  quitclaim  deed  of  said  property  was  also  given  by  the 
wife  of  Victor  G.  Audubon,  dated  September  21,  1864.  Helen  Grin- 
nell died  seised  of  this  property  April  23, 1894.    Her  heirs,  devisees,  and 
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executors,  by  deeds  dated  June  19, 1899,  December  5, 1809,  and  Decem- 
ber 6, 1899,  respectively,  conveyed  to  the  defendant  Lansing  Investment 
Company  the  triangular  piece  of  property  in  question  by  practically  the 
same  description,  and  by  the  same  description  the  referee  in  the  partition 
suit  conveyed  the  same  property  to  the  Lansing  Investment  Company  by 
deed  dated  December  6,  1899.  The  Lansing  Company  thus  became 
seised  of  the  bed  of  157th  street,  between  the  center  and  southerly 
lines,  which,  with  the  other  conveyances,  gave  it  title  to  the  whole 
bed  of  157th  street  adjoining  Dalley's  premises.  By  deed  dated  March 
20, 1860,  John  Dalley  conveyed  to  Jacob  Northam,  by  the  same  descrip- 
tion, the  tract  conveyed  to  him  by  Harris,  and  by  practically  the  same 
description  Northam  and  his  wife  conveyed  it  to  John  Dalley  by  deed 
dated  June  24,  1872.  Then,  through  various  mesne  conveyances,  the 
plaintiff  became  possessed  of  the  tract  of  land  north  of  157th  street, 
bordering  on  the  northerly  line  of  157th  street.  I  think  neither  the 
deed  from  Watkins  to  Audubon  nor  that  of  Watkins  to  Morgan 
created  any  easement  in  157th  street.  These  deeds  were  made  in 
1843.  The  Morgan  deed  made  reference  to  a  map  showing  157th 
street.  The  Audubon  deed  referred  to  no  map.  Both  deeds  conveyed 
the  fee  to  the  center  of  157th  street.  The  center  line  was  the  dividing 
line  between  the  two  premises,  and,  soon  after  the  making  of  the 
Audubon  deed,  a  board  fence  was  built  along  this  center  line.  The 
land  to  the  north  and  south  of  this  fence  was  treated  as  the  sole  prop- 
erty of  Morgan  and  Audubon,  respectively,  and  there  is  nothing  to 
show  that  either  ever  claimed  an  easement  in  the  land  of  the  other. 
In  view  of  the  fact  that  at  the  time  of  these  conveyances  this  property 
was  unimproved  and  uninhabited ;  that  it  was  conveyed  in  large  tracts, 
with  no  express  reservation  of  easement,  and  that  the  fee  of  the  street 
was  conveyed,  we  are  forced  to  the  conclusion  that  no  easement  was  in- 
tended to  be  created  by  these  conveyances  in  1843.  Matter  of  West 
214th  St.,  109  App.  Div.  575,  96  N.  Y.  Supp.  657.  The  same  may  be 
said  as  to  the  effect  of  the  deed  from  Morgan  to  Harris  in  December, 
1850. 

We  next  come  to  the  deed  from  Harris  to  Dalley  in  1853.  By  this 
deed  Harris  conveyed  to  Dalley  the  fee,  using  as  a  southerly  boundary 
the  northerly  side  of  157th  street.  Although  he  got  no  fee  in  this 
street,  Dalley  inclosed  it  and  used  it  as  his  private  property,  but  never 
as  a  roadway.  One  Hundred  and  Fifty-Eighth  street  was  then  in  use» 
and  157th  street  was  not  necessary  to  the  beneficial  use  of  Dalley's 
property.  Moreover,  it  seems  clear  that  Dalley's  own  claim  and  con- 
duct with  reference  to  157th  street  indicate  that  there  was  no  inten- 
tion to  create  an  easement  in  157th  street,  or,  if  there  was  such  an 
easement,  that  it  was  abandoned  by  Dalley.  Concerning  this  it  ap- 
pears that  some  time  prior  to  June  3,  1873,  proceedings  were  com- 
menced on  behalf  of  the  city  of  New  York  to  acquire  title  to  certain 
lands,  including  a  part  of  157th  street,  near  Dalley's  premises,  for  the 
purpose  of  laying  out  a  public  drive.  The  report  of  the  commissioners 
appointed  in  this  proceeding  was  confirmed  June  3,  1873.  The  re- 
port, among  other  things,  awarded  to  "unknown  owners"  the  sum  of 
$1,547   for  the  land   taken.     After  the  confirmation   of   the   report 


Digitized  by 


Google 


1082  100  NEW  YORK  SUPPLEMENT  (Sup.  Cl. 

and  134  New  York  State  Reporter 

George  B.  Grinnell,  claiming  to  be  the  owner  of  the  land  taken  and  for 
which  this  award  was  made,  asserted  his  ownership  under  a  deed  from 
the  widow  and  devisees  of  Dennis  Harris,  dated  December  13,  1868, 
which  deed  conveyed  to  him  the  property  taken  in  the  bed  of  157th 
street,  north  of  its  center  line  and  in  front  of  Dalley's  property,  and 
made  application  for  the  payment  to  him  of  such  award.  On  Grinneirs 
application  a  referee  was  appointed  to  hear  and  examine  into  the  matter 
of  the  title  to  the  land  and  the  award  made  therefor.  In  the  proceed- 
ings before  the  referee  Grinnell,  Dalley,  and  the  city  appeared.  Grin- 
nell claimed  the  land  under  the  title  heretofore  specified,  and  Dallev 
asserted  title  thereto  by  adverse  possession,  claiming  that  he  had  had 
adverse  possession  of  this  tract  since  1852  down  to  the  time  of  the  pro- 
ceedings referred  to.  This  tract  of  land  was  known  as  No.  10,  and  the 
tract  which  Dalley  owned  and  which  was  bounded  by  the  northerh 
side  of  157th  street  was  known  as  lot  No.  11.  Thus  in  1873  Dallev 
claimed  that  he  had  owned  in  fee  by  adverse  possession  what  plaintitt 
now  claims  is  the  northerly  part  of  157th  street,  and  in  which  he  claims 
that  he  has  an  easement  of  light,  air,  and  access. 

Furthermore,  when  Dalley  conveyed  his  property  (lot  No.  11)  to 
Northam  in  March,  1860,  he  was  still  in  possession  of  lot  No.  10,  as 
he  was  in  1873,  and  when  in  June,  1872,  Northam  reconveyed  lot  No. 
11  to  Dalley,  he  then  again  became  possessed  of  both  lots.  Thus  in 
1873,  in  the  condemnation  proceedings,  while  still  occupying  lots  Xo>. 
11  and  10,  he  claimed  that  he  owned  lot  No.  10  by  adverse  possession. 
He  claimed  no  easement  by  virtue  of  his  ownership  of  lot  No.  11. 
This  claim  of  ownership  in  the  bed  of  the  street  was  consistent  with 
the  conditions  of  the  property,  and  the  intentions  evidenced  by  the 
owners  of  the  northerly  and  southerly  tracts  since  the  deeds  from 
Watkins  up  to  1873.  They  treated  the  description  by  streets  simply  as 
boundaries,  and  not  as  streets  in  which  each  had  easements.  Undoubt- 
edly an  easement  may  be  abandoned.  "The  question  of  abandonment 
is  one  of  intention,  dej^ending  upon  the  facts  of  the  particular  case. 
But  time  is  not  a  necessary  element  in  a  question  of  abandonment. 
A  cesser  to  use,  accompanied  by  an  act  clearly  indicating  an  intention 
to  abandon  the  right,  would  have  the  same  effect  as  a  release,  without 
reference  to  time.  *  *  *  The  cesser  to  use,  coupled  with  any  act 
clearly  indicative  of  an  intention  to  abandon  the  right,  would  have  the 
same  effect  as  a  release,  without  any  reference  to  the  time  during 
which  such  cesser  has  continued."  Snell  v.  Levitt,  110  N.  Y.  595. 
604, 18  N.  E.  370, 1  L.  R.  A.  414,  quoting  from  Washburn.  It  seems  to 
me  that  the  intention  of  Watkins,  Harris,  and  the  Audubons  was  simply 
to  describe  167th  street  as  a  boundary,  and  Dalley's  conduct  is  be- 
yond question  indicative  of  that  also;  he  having  claimed  in  1873  that 
he  owned  lot  No.  10  by  adverse  possession.  Moreover,  I  think  he 
was  estopped  thereafter  from  claiming  an  easement  (the  Court  of 
Appeals  in  the  condemnation  proceedings  having  decided  that  Grinnell 
owned  lot  No.  10).  The  facts  in  the  case  of  White's  Bank  of  Buffalo 
V.  Nichols,  64  N.  Y.  65,  75,  are  quite  different  from  the  facts  in  the 
case  at  bar.    There  the  court,  at  page  75,  say : 
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"The  inclosure  was  the  result  of  a  mistake  as  to  the  limits  of  his  grant, 
rather  than  evidence  of  an  Intent  to  abandon  the  right  to  a  street  upon 
the  westerly  line  and  adjoining  his  lot  as  the  boundary  should  be  finally 
determined." 

Here  there  was  no  misunderstanding  as  to  the  boundaries  of  lot  No. 
11.  Dalley  abandoned  his  easement,  if  any  he  had,  by  asserting  his 
claim  to  a  fee  in  this  portion  of  the  street.  The  claim  of  fee  is  in- 
consistent with  a  claim  of  easement.  Grinnell  had  title  to  the  southerly 
part  of  the  street  by  adverse  possession  and  Dalley  clearly  had  no  right 
of  easement  therein.  Weighing  the  facts  of  this  case  in  the  light  of 
the  reasoning  in  Matter  of  West  214th  St.,  109  App.  Div.  575,  96  N.  Y. 
Supp.  557,  I  conclude  that  the  plaintiff  has  no  easement  in  the  de- 
fendant's (Lansing  Company)  property. 

Complaint  is  dismissed,  with  costs. 


<51  Misc.  Rep.  309.) 

OLMSTED  V.  OLMSTED  et  aU 

(Supreme  Court,  Special  Term,  New  York  CJounty.    July,  190C.) 

DivoBGE— Decree— Conclusiveness  and  BIffeot. 

A  resident  of  tbe  state  abandoned  his  wife  and  married  in  New  Jersey, 
where  he  had  two  children.  He  and  his  second  wife  and  the  children 
removed  to  Michigan.  In  an  action  for  divorce  against  the  wife  whom 
he  deserted,  a  summons  was  served  by  publication,  and  he  obtained  a  de- 
cree by  default,  and  subsequently  he  and  the  other  woman  went  through 
a  second  marriage.  Thereafter,  in  ^ew  York,  tbe  deserted  wife  obtained 
a  decree  of  separation,  and  on  a  motion  to  sequestrate  his  property  to 
secure  alimony  he  was  represented  by  attorney.  Held,  that  the  wife's  de- 
cree of  separation  was  an  adjudication  of  the  invalidity  in  New  York  of 
the  foreign  decree  of  divorce  granted'  to  the  husband,  and  that,  notwith- 
standing such  decree,  his  marriage  in  New  York  was  in  full  force  and  ef- 
fect, so  that  the  children  by  the  second  wife  were  not  entitled  to  take 
under  a  will  of  the  husband's  father  devising  a  share  of  his  estate  to  the 
lawful  issue  of  the  son. 

Action  by  Daniel  H.  Olmsted  against  Ellen  A.  Olmsted  and  others 
to  construe  a  will.    Decree  rendered. 

Charles  H.  Liscomb,  for  plaintiff. 

Read  G.  Dilworth,  for  defendants  Ellen  A.  Olmsted,  Mary  O.  Deck- 
er, Clarence  E.  Olmsted,  and  Estelle,  his  wife. 

Byers  &  Snyder,  for  defendants  John  H.  Olmsted  and  Amelia,  his 
wife,  William  H.  Olmsted,  and  Grace,  his  wife. 

Seth  Bird,  for  defendant  James  Bird,  as  executor  under  the  will 
of  Silas  Olmsted. 

GREENBAUM,  J.  Under  the  will  of  Silas  Olmsted,  late  of  Tarry- 
town,  Westchester  county,  N.  Y.,  one-half  of  the  real  property  of 
which  he  died  seised  and  possessed  in  this  state  is  devised  to  the  "law- 
ful issue"  of  his  son  Benjamin  P.  Olmsted,  who  died  in  July,  1905. 
The  question  to  be  determined  is  whether  certain  two  of  the  defendants 
are  the  "lawful  issue"  of  said  Benjamin  F.  Olmsted.  It  appears  that 
Benjamin  F.  Olmsted,  being  a  resident  of  New  York  in  1850,  married 
Mary  Jane  Olmsted,  with  whom  he  lived  until  June,  1870,  when  he 
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marriage.  In  1874  Benjamin  went  through  the  form  of  a  ceremonial 
marriage  in  New  Jersey  with  one  Sarah  Louise  Welchman,  who  lived 
with  him  as  though  his  wife  until  her  death  in  1900.  Two  children 
(defendants  in  this  action)  were  born  to  them  in  New  Jersey.  In 
1881  Benjamin,  Sarah,  and  their  two  children  became  permanently 
domiciled  in  Michigan.  In  1882  Benjamin  brought  an  action  in  the 
circuit  court  of  Michigan  against  Mary  Jane,  his  wife,  upon  the 
grounds  of  desertion  and  cruelty,  the  service  being  by  publication, 
and  upon  her  default  a  decree  in  favor  of  Benjamin,  dissolving  his 
marriage  was  obtained.  Thereafter,  on  August  22,  1882,  Benjamin 
and  Sarah  Louise  went  through  a  second  ceremonial  marriage  in  Mich- 
igan. At  that  time,  by  a  statute  then  and  still  in  force  in  Michigan,, 
the  children  of  parents  born  out  of  wedlock  became  legitimate  when 
the  parents  intermarry.  In  June,  1883,  Benjamin  being  a  resident  of 
Michigan,  Mary  Jane  commenced  an  action  in  the  Supreme  Court  in 
this  state  against  him  for  separation.  A  judgment  roll  iSled  in  the 
separation  suit  shows  that  Benjamin  was  represented  by  his  attorney 
in  a  motion  for  the  sequestration  of  his  property  to  secure  the  pay- 
ment of  alimony,  and  on  tfie  22d  day  of  January,  1885,  judgment  was 
entered  separating  from  bed  and  board  Mary  Jane  and  Benjamin  F.,. 
and  requiring  him  to  pay  certain  moneys  by  way  of  alimony  and  coun- 
sel fees.  Upon  an  appeal  by  Benjamin  F.  to  the  then  General  Term 
of  the  court  from  the  order  entered  in  the  separation  action,  the  order 
was  affirmed. 

There  are  certain  legal  propositions  applicable  to  the  questions 
under  discussion  which  may,  up  to  the  present  writing,  be  deemed 
settled  in  this  state  and  in  the  federal  courts.  The  Michigan  decree 
was  and  is  entitled  to  no  recognition  in  this  state.  Haddock  v.  Had- 
dock, 201  U.  S.  562,  26  Sup.  Ct.  525,  50  L.  Ed.  867.  Besides,  the 
decree  in  separation  in  this  state  between  Benjamin  and  Mary  Jane 
is  an  adiudication  of  the  invalidity  in  this  state  of  the  Michigan  judg- 
ment. It  may  also  be  assumed  to  be  the  law  that  the  state  of  Mich- 
igan could  and  can  lawfully  give  effect  within  its  own  territory  to 
the  decree  of  divorce  rendered  in  its  court  in  favor  of  Benjamin. 
Haddock  v.  Haddock,  supra ;  Maynard  v.  Hill,  125  U.  S.  190,  8  Sup. 
Ct.  723,  31  L.  Ed.  654.  If,  then,  the  Michigan  decree  is  at  least  valid 
in  Michigan,  the  subsequent  marriage  of  Benjamin  and  Sarah  Louise 
was  also  valid  in  that  state,  and  it  must  follow  that  under  the  statutes 
of  the  state  to  which  reference  has  alreadv  been  made  the  children  of 
Benjamin  and  Sarah  Louise  bom  before  the  marriage  became  legitim- 
ized in  Michigan  after  the  marriage  there  of  their  parents.  Another 
general  proposition  of  law  which  has  been  recognized  in  this  state  is 
that  the  status  of  offspring  as  to  legitimacy  or  illegitimacy  depends 
upon  the  law  of  the  place  of  the  marriage  of  the  parents. 

In  the  language  of  Story  in  his  Conflict  of  Laws  (section  93): 
"If  by  the  law  of  the  place  of  the  marriage  the  oflpgprlng,  although  boru 
before  marriage,  would  be  legitimate,  they  ought  to  be  deemed  legitimate- 
in  every  other  county  for  all  purposes  whatever,  including  heirship  of  im- 
movable property/' 
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The  Court  of  Appeals,  in  Miller  v.  Miller,  91  N.  Y.  320,  321,  43 
Am.  Rep.  669,  has  expressly  referred  to  and  recognized  the  correctness 
of  this  doctrine.  We  are  thus  confronted  with  apparently  irrecon- 
cilable legal  principles  in  passing  upon  the  question  before  us.  Issue 
can  be  lawful  only  when  they  are  the  offspring  of  persons  lawfully 
married,  whether  the  marriage  be  consummated  before  or  after  the 
birth  of  the  issue.  Within  the  state  of  Michigan  the  marriage  of 
Benjamin  and  Sarah  Louise  is  deemed  lawful,  and  hence  their  issue 
under  the  laws  of  that  state,  whether  bom  before  or  after  the  marriage 
of  their  parents  in  Michigan,  are  deemed  legitimate;  that  is,  lawful. 
Under  the  law  of  this  state  a  person  legitimized  in  the  place  of  his 
domicile  is  legitimate  everywhere,  "and  entitled  to  all  the  rights  flow- 
ing from  the  status,  including  the  right  to  inherit."  Miller  v.  Miller, 
^1  N.  Y.  321,  43  Am.  Rep.  669.  But  the  law  of  this  state  not  only 
regards  the  Michigan  marriage  of  Benjamin  absolutely  void,  but  by 
a  solemn  decree  made  in  a  cause  pending  between  him  and  his  wife, 
Mary  Jane,  the  courts  of  this  state  have  judicially  declared  that  his 
New  York  marriage  with  Mary  Jane  was  in  full  force  and  effect, 
notwithstanding  the  Michigan  decree  of  divorce,  a  determination  re- 
cently recognized  as  sound  by  the  United  States  Supreme  Court  in 
-the  Haddock  Case. 

As  the  legitimacy  of  the  said  two  defendants  in  this  case  depends 
upon  the  lawfulness  of  the  marriage  of  their  parents,  and  as  this 
court  has  expressly  declared  that  the  parents  had  never  been  lawfully 
married,  can  this  court  now  stultify  itself  and  its  decrees  by  recog- 
tiizing  the  legitimacy  of  children  who  are  the  offspring  of  an  illicit  re- 
lationship? An  examination  of  the  case  of  Miller  v.  Miller  and  the 
authorities  upon  which  it  relies  will  show  that  the  question  of  the  status 
of  one  legitimized  by  the  law  of  his  domicile  was  considered  with 
reference  to  a  state  of  facts,  which  presented  no  conflict  with  any 
decree  of  a  court  of  this  state  affecting  the  persons  concerned  or  their 
parents.  The  test  of  legitimacy  enunciated  by  the  courts  of  this  state 
and  in  some  other  jurisdictions  would  appear  to  be,  generally  speak- 
ing, a  wise  and  just  one.  But  it  is  not  one  that  is  absolute  and  un- 
yielding in  its  application.  A  sound  public  policy  dictates  that  the 
courts  of  this  state  shall  ordinarily  recognize  the  status  of  one  whose 
legitimacy  has  been  fixed.  But  where  such  recognition  necessarily 
involves  the  recognition  of  the  validity  of  the  marriage  of  the  parents 
of  the  person  concerned,  which  our  courts  have  expressly  considered 
and  refused  to  recognize,  then  it  would  seem  that  a  conflict  between 
the  two  jurisdictions  is  reconcilable  only  by  a  higher  public  policy 
which  demands  obedience  and  respect  to  laws  and  mandates  of  our 
jurisdiction,  and  requires  us  to  uphold  and  enforce  our  own  decrees. 
In  Miller  v.  Miller,  91  N.  Y.  319,  43  Am.  Rep.  669,  the  court,  in  dis- 
cussing the  injustice  that  might  be  produced  in  not  observing  the 
status  of  a  child  elsewhere  legitimized,  says: 

"While  the  power  of  the  legislature  is  paramount  unless  restricted  by 
constitutional  authority,  It  sliould  not  be  upheld  where  its  effect  may  be 
to  produce  great  wrongs,  unless  imperatively  demanded." 
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Story,  in  his  Conflict  of  Laws  (8th  Ed.),  at  section  106  of  chapter 
4,  which  is  largely  devoted  to  a  discussion  of  the  question  now  con- 
sidered, and  relied  on  in  the  Miller  Case,  supra,  says : 

"No  nation  being  under  any  obligation  to  yield  up  Its  own  laws  In  re- 
gard to  its  own  subjects  to  the  laws  of  another  nation,  it  will  not  suffer  its 
own  subjects  to  evade  the  operation  of  its  own  fundamental  policy  or  laws, 
or  to  commit  frauds  in  violation  of  them  by  any  acts  or  contracts  made 
with  that  design  in  a  foreign  country,  as  it  will  judge  for  itself  how  far 
it  will  adopt  and  how  far  It  will  reject  any  such  acts  or  contracts.  •  •  • 
'Hence,  too,  a  person  bom  before  wedlock,  who,  in  the  country  of  his  birth, 
is  deemed  illegitimate,  may  not,  by  a  subsequent  marriage  of  his  parents 
in  another  country  by  whose  laws  such  a  marriage  would  make  him  legit- 
imate, cease  to  be  illegitimate  in  the  country  of  his  birth.  *  *  *  In 
short,  every  nation  in  these  and  like  cases  will  govem  itself  by  such  rules 
and  principles  as  are  best  adapted  in  its  own  judgment  to  subserve  its 
own  substantial  interests  and  fixed  policy  and  uphold  its  own  institutions." 

It  seems  to  me  that  the  situation  here  disclosed  is  one  that  "im- 
peratively demands"  that  our  courts  refuse  to  reco^ize  the  status 
of  children  acquired  in  defiance  of  the  laws  of  our  state  and  the  decrees 
of  our  tribunals.  I  am  not  unmindful  of  the  opinion  written  in  Mat- 
ter of  Hall,  61  App.  Div.  266,  278,  70  N.  Y.  Supp.  406,  in  which,  in 
discussing  the  question  of  the  legitimacy  of  an  individual,  it  is  in  effect 
stated  that  the  status  of  the  parents  was  not  involved  in  considering 
that  of  their  son,  and  that: 

•*Can  there  be  any  ground  of  public  policy  which  Vould  preclude  one 
recognizing  the  legitimacy  of  this  child  in  Dakota?  ♦  •  •  But,  more 
than  that,  to  whatever  extent  public  policy  may  lead  the  courts  of  this 
state  to  question  in  this  state  the  relations  of  Alice  Maude  to  Richmond 
Kingman,  the  father  of  the  infant,  that  public  policy  has  never  led  the 
courts  of  our  own  state  to  a  denial  of  the  status  of  legitimacy  to  the  issue 
of  that  marriage  when  legitimate  where  bom.  In  this  the  humanity  of 
our  law  which  will  protect  the  innocent  from  the  wrongs  of  others  out- 
weighs any  possible  claim  of  public  policy  to  the  contrary,  and  for  the 
protection  of  this  child  the  court  should  not  hesitate  to  apply  the  general 
rule  that  his  legitimacy  in  Dakota  determines  his  legitimacy  here." 

It  may  be  observed  that  in  the  Hall  Case  the  remarks  above  quoted 
are  obiter  dicta,  as  it  appears  that  the  court  held  that  the  first  alleged 
marriage  of  the  mother,  Alice  Maude,  was  not  a  legal  marriage,  and 
hence  the  second  marriage,  which  was  the  one  attacked,  was  valid. 
Moreover,  in  that  case  there  was  no  previous  decree  in  this  state  af- 
fecting any  of  the  parties  or  their  parents.  As  I  am,  therefore,  not 
obliged  to  follow  the  views  expressed  as  above  set  forth  by  the  learned 
court  in  the  Hall  Case,  I  deem  it  pertinent  to  observe  that  I  cannot 
acquiesce  in  the  opinion  that  the  status  of  the  child  may  be  considered 
independently  and  separately  from  that  of  the  parents.  The  relation- 
ship of  parents  and  child,  so  far  as  the  question  of  the  legitimacy 
of  the  child  is  concerned,  is  so  indissolubly  bound  up  that  it  seems  to 
me  the  marital  status  of  the  parents  inevitably  must  determine  the 
legitimacy  of  their  offspring.  The  humanity  of  the  laws  of  most 
civilized  communities  recognizes  the  propriety  of  legitimizing  offspring 
bom  out  of  wedlock  when  the  parents  have  married,  but  I  have  not 
learned  of  any  law  of  any  modem  civilized  nation  which  legitimizes 
children  of  unmarried  parents,  nor  can  I  approve  of  the  remarks  of  the 
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learned  court  in  the  Hall  Case  that  the  "humanity  of  our  law  which  will 
protect  the  innocent  from  the  wrongs  of  others  outweighs  any  public 
policy  to  the  contrary,"  so  far  as  Siey  apply  to  the  question  of  the 
legitimacy  of  offspring.  If  our  humanity  "will  protect  the  innocent 
from  the  wrongs  of  others,"  why  are  not  all  bastards  deemed  legiti- 
mate ?  Upon  that  doctrine  the  marriage  of  a  married  man  to  a  woman 
who  innocently  believed  him  to  be  unmarried  should  be  upheld  as  law- 
ful. If  such  reasoning  be  sound,  then  would  the  question  of  illegitima- 
cy cease  to  vex  the  courts.  If  the  marriage  institution  is  to  be  upheld 
in  its  integrity  in  obedience  to  the  law  and  policy  of  this  state,  the 
unfortunate  consequences  of  innocent*  offspring  cannot  be  avoided. 
My  opinion  is  that  the  children  of  Benjamin  F.  Olmsted  and  Sarah 
Louise  Welchman  are  not  his  "lawful  issue."  A  decree  accordingly 
will  follow. 
Decreed  accordingly. 


(51  Misc.  Rep.  202.) 

FINAN  ▼.  VALVOLINB  OIL  CO.  et  al. 

(Supreme  Ck)urt,  Special  Term,  Orange  County.    July,  1906.) 

Negligence— Plea  d  i  ng— Petition  . 

Plaintifif,  employ^  of  defendant  railroad  company,  sued  to  recover  for 
Injuries  received  from  defects  in  an  oil  tank  car  while  the  car  was  in 
possession  of  defendant  railroad  company.  The  complaint  did  not  show 
that  the  defects  existed  when  the  owner  of  the  car,  also  a  defendant,  de- 
livered the  same  to  the  railroad.  Held,  that  the  complaint  did  not  state 
a  cause  of  action  against  the  owner  of  the  car. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  37,  Negligence,  S  176.] 

Action  by  Thomas  J.  Finan  against  the  Valvoline  Oil  Company  and 
the  Erie  Railroad  Company.  Judgment  for  defendant  Valvoline  Oil 
Company,  on  demurrer. 

Vanamee  &  Watts,  for  plaintiff. 
Putney  &  Twombly,   for  defendants. 

BURR,  J.  The  plaintiff  was  in  the  employ  of  the  defendant  rail- 
road company.  While  in  its  employ  he  was  injured  by  reason  of  de- 
fects in  an  oil  tank  car,  which  were  due  to  want  of  repair.  This  car 
was  the  property  of  the  defendant  the  Valvoline  Oil  Company.  At 
the  time  of  the  accident  it  was  in  the  possession  and  control  of  the 
railroad  company.  I  think  this  is  the  only  possible  inference  to  be 
drawn  from  the  allegation  of  the  complaint  that  the  railroad  company 
in  permitting  plaintiff  to  work  upon  said  car  failed  to  furnish  him  with 
a  safe  place  for  the  performance  of  his  duties  to  them.  There  is  no 
allegation  in  the  complaint  that  the  defects  in  the  car  which  produced 
the  injury  existed  at  the  time  the  possession  and  control  of  the  car 
was  delivered  to  the  railroad  company,  nor  is  there  anything  from 
which  an  inference  that  such  was  the  case  might  fairly  be  drawn.  The 
allegation  in  the  alternative  that  the  Valvoline  Company  knew  or  might 
have  known  of  such  defects  by  the  exercise  of  reasonable  care  and 
adequate  inspection  does  not  necessarily  imply  a  defective  condition 


Digitized  by 


Google 


Company  is  made  out,  and  its  demurrer  is  well  taken. 

In  the  absence  of  any  privity  between  a  person  injured  on  a  defective 
machine  or  appliance  and  the  owner  thereof,  the  latter  is  not  liable 
to  the  former,  unless  such  machine  or  appliance  is  one  which,  in  its 
character,  is  imminently  dangerous  to  life  and  limb.  Winterbottom 
V.  Wright,  10  M.  &  W.  109 ;  Thomas  v.  Winchester,  6  N.  Y.  397,  410, 
57  Am.  Dec.  455 ;  Loop  v.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  613. 
An  oil  tank  car,  when  it  is  in  good  order  and  not  out  of  repair,  is  not 
such  a  machine.  Caledonia  R.  R.  Co.  v.  Mulholland,  L.  R.  (App. 
Cas.  1898)  gl6;  Wright  v.  D.  &  H.  Canal  Co.,  40  Hun,  343;  King 
y.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37.  There 
is  a  distinction  as  to  the  liability  to  third  persons  on  the  part  of  the 
owner  or  manufacturer  of  a  machine  or  appliance  proved  to  be  danger- 
ous, dependent  upon  whether  the  dangerous  condition  arose  from 
defective  construction  or  the  want  of  repair.  In  the  former  case  there 
may  be  a  liability,  in  the  latter  there  is  none,  at  least,  if  the  want  of 
repair  did  not  exist  at  the  time  that  the  owner  parted  with  the  posses- 
sion of  the  machine  or  appliance.  Kahner  v.  Otis  Elevator  Co.,  96 
App.  Div.  169,  89  N.  Y.  Supp.  185.  In  that  case  the  defendant  had 
contracted  to  repair  an  elevator  and  put  it  in  a  safe  condition,  but  n^- 
lected  to  make  the  necessary  repairs  to  a  defective  brake  wheel,  and 
turned  the  elevator  over  to  the  possession  and  control  of  the  owner 
as  a  complete  and  perfect  machine.  In  consequence  of  defendant's 
negligence  in  this  respect,  plaintiff,  who  was  an  employe  of  the  owner 
of  such  elevator  and  lawfully  and  properly  using  the  same,  was  ini 
jured.  It  was  held  that  the  defendant  was  liable.  In  that  case  the 
court  said  that,  although  an  elevator,  properly  installed,  may  not  be 
a  machine  imminently  dangerous  to  life  and  limb,  when  improperly 
installed  it  may  be,  and  the  liability  of  the  elevator  company  in  that 
case  is  put  upon  the  ground  that  the  failure  of  the  company  to  proper- 
ly repair  the  elevator,  before  restoring  the  possession  and  control  of 
it  to  the  owner,  is  equivalent  to  a  defect  in  the  original  construction 
thereof. 

The  Appellate  Division  of  the  Fourth  Department  have  held  that 
even  an  act  of  negligence  in  construction  would  impose  no  liability 
upon  the  manufacturer  of  machines  and  appliances  as  to  third  persons. 
Kuelling  v.  Roderick  Lean  Mfg.  Co.,  88  App.  Div.  309,  84  N.  Y.  Supp. 
622.  It  is  not  necessary  in  this  case  to  adopt  this  view.  I  have  found 
no  case  which  held  that,  where  the  machine  or  appliance  was  in  good 
order  when  delivered  by  the  owner  to  another  for  his  use  and  subse- 
quently became  defective  through  want  of  repair,  such  owner  became 
liable  to  a  third  person  by  reason  of  injury  resulting  therefrom,  even 
though  such  third  person  was  an  employe  of  the  person  in  the  posses- 
sion of  the  machine. 

It  would  seem  a  harsh  rule,  if  the  appliance  became  dangerous 
through  neglect  or  improper  use  of  a  person  in  whose  possession  it 
was,  that  the  owner  of  such  an  appliance  should  be  liable  to  third  per- 
sons for  the  neglect  for  which  he  was  not  responsible  and  which  he 
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could  not  remedy,  so  long  as  the  possession  and  control  continued  in 
the  person  to  whom  it  had  been  delivered.  If  a  shipper  of  oil  had 
placed  the  commodity  in  a  metal  receptacle  and  delivered  it  to  a  rail- 
road company  for  transportation,  and,  at  the  time  of  such  delivery, 
the  receptacle  was  in  good  order  and  free  from  defects,  and  while  in 
the  possession  of  the  railroad  company  it  became  dangerous,  because 
necessary  repairs  were  neglected,  and  in  consequence  thereof  an  em- 
ploye of  the  railroad  company  was  injured,  it  would  hardly  be  claimed 
that  the  shipper  was  liable  for  such  injuries.  The  fact  that  in  this  case 
this  metal  receptacle  was  placed  on  wheels  for  convenience  of  trans- 
portation would  not  impose  a  different  rule  of  liabilitv. 

There  must  be  judgment  for  the  defendant  Valvoline  Company, 
on  the  demurrer,  with  leave  to  the  plaintiff  to  amend  on  payment  of 
costs. 

Judgment  for  defendant  Valvoline  Company  on  demurrer,  with 
leave  to  plaintiff  to  amend  on  payment  of  costs. 


In  re  KING. 
(Supreme  Court  AppeHate  Division,  Fourth  Department    November  14,  1006.) 

!•  QiFTB— Con STEucnoN— Stock— Retention  op  Dividends. 

A  written  Instrument  made  and  executed  by  a  decedent  read :  'To  whom 
it  may  concern  and  especially  to  J.  •  ♦  ♦  I  hereby  declare  and  state 
that  I  hold"  certain  stock  "In  trust  for  my  daughter  C.  to  be  delivered  to 
her  at  my  death.  I  however  retain  the  right  during  my  lifetime  of  draw- 
ing the  dlTldends  thereon.  The  certificates  for  such  stock  are  annexed  to 
this  paper  and  direct  you  to  hand  said  certificate  to  her  at  my  death." 
The  Instrument  on  the  death  of  the  donor  was  found  In  the  possession  of 
J.,  C*s  husband.  Held  sufficient  to  irrevocably  pass  title  to  the  stock. 
[Ed.  Note. — For  cases  in  point  see  vol.  24,  Cent  Dig.  Gifts,  SS  3,  61.] 

2.  Afpkait-Harkless  Erbob— Admission  of  Evidence— Facts  Cleaslt  Bs- 
tabltshed. 

Where  a  written  Instrument  executed  by  a  decedent  was  sufficient  te 
irrevocably  pass  title  to  certain  stock,  it  was  immaterial  that.  In  a  proceed- 
ing to  surcharge  the  executor's  account  with  such  property,  competent 
testimony  rejected,  or  testimony  received  which  was  incompetent  under 
Code  Civ.  Proc.  §  829,  prohibiting  one  from  testifying  in  his  own  behalf  as 
to  transactions  with  a  decedent 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3,  Cent.  Dig.  Appeal  and  Error, 
SS  4161,  4163,  4194-4196.] 

Appeal  from  Surrogate  Court,  Monroe  County. 

In  the  matter  of  the  settlement  of  the  accounts  of  John  C.  King, 
as  executor  of  Patrick  Eagan,  deceased.  From  a  decree  overruling 
the  objections  of  Sarah  Eagan  and  another  to  the  account,  they  appeal. 
Affirmed. 

The  proceeding  was  commenced  by  the  presentation  by  the  executor  to  the 
surrogate  of  Monroe  county  of  a  petition  bearing  date  November  20,  1905, 
praying  that  hia  accounts  as  such  might  be  judicially  settled.  Thereupon  a 
citation  was  duly  issued  to  all  persons  interested,  returnable  in  the  Surrogate's 
Court  on  the  29th  day  of  November,  1905,  requiring  them  to  attend  upon  the 
judicial  settlement  asked  for.  On  the  return  day  the  executor  filed  his  ac- 
count which  was  duly  verified.  The  appellants  duly  filed  objections  thereto, 
lOON.Y.S.— 69 
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which,  80  far  as  important  to  know  upon  tills  appeal,  consisted  in  the  allega- 
tion that  there  belonged  to  the  estate  of  Patrick  Eagan,  deceased,  and  came 
into  the  possession  of  the  executor,  John  O.  King,  60  shares  of  the  preferred 
stock  of  the  National  Lead  Ck>mpan7,  of  the  yalne,  with  the  accrued  dividends 
thereon,  of  about  $6,000;  that  such  stock  was  wroi^^lly  omitted  from  the 
account  filed  by  the  executor.  The  executor  claimed  that  the  stock  did  not 
belong  to  the  estate,  but  was  the  property  of  his  wife,  Catherine  J.  King,  and 
therefore  was  properly  omitted  from  his  account  This  was  practically  the 
only  question  of  fact  tried  before  the  Surrogate's  Ck>urt  The  court  decided 
that  such  stock  was  the  property  of  Catherine  J.  King  because  given  to  her  by 
Patrick  Eagan,  deceased,  in  bis  lifetime,  and  was  not  the  pn^erty  of  Pat- 
rick Eagan  at  the  time  of  his  death,  and  therefore  was  properly  omitted  by  the 
executor  from  his  account.  The  correctness  of  that  decision  presents  the  only 
question  raised  by  this  appeal. 

Argued  before  McLENNAN,  P.  L,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

H.  W.  Rippey,  for  appellants. 
John  M.  Murphy,  for  respondent. 

McLENNAN,  P.  J.  Patrick  Eagan  died  in  the  city  of  Rochester, 
N.  Y.,  on  the  1st  day  of  June,  1903,  leaving  him  surviving  his  widow, 
Mary  Eagan  (one  of  the  appellants),  his  two  daughters,  Sarah  Eagan 
(the  other  appellant)  and  Catherine  J.  King  (the  wife  of  the  respon- 
dent), and  a  son,  Stephen  Eagan,  who  were  his  only  heirs  and  next  of 
kin.  The  deceased  left  a  last  will  and  testament  bearing  date  December 
21,  1898,  by  which  he  devised  practically  all  of  his  property,  amount- 
ing in  value  to  about  $40,000,  in  trust,  the  income  thereof  to  be  used 
for  the  benefit  of  his  widow,  Mary  Eagan,  during  her  lifetime,  and 
at  her  death  to  be  divided  into  three  equal  parts,  one  of  said  parts  to 
go  to  each  of  his  said  daughters,  Sarah  Eagan  and  Catherine  J.  King, 
and  the  remaining  part  to  3ie  children  of  his  son,  Stephen  Eagan,  with 
a  life  use  of  said  part  or  third  to  his  son  Stephen.  By  the  will  John 
C.  King,  the  son-in-law  (the  respondent) ,  Catherine  J.  King,  daughter 
of  the  testator  and  wife  of  the  respondent  John  C.  King,  and  the 
widow,  Mary  Eagan,  were  named  as  executors.  The  daughter  and 
widow  renounced.  The  will  was  admitted  to  probate  on  the  11th  day 
of  June,  1903,  and  the  respondent  John  C.  King  was  appointed  and 
has  since  acted  as  sole  executor.  The  suggestion  is  made  in  the  ar- 
gument of  appellants'  counsel  that  the  conduct  of  the  executor  in  re- 
spect to  the  investment  of  the  funds  of  the  estate  was  improper,  and 
that  by  other  acts  he  did  not  conserve  the  best  interests  of  the  estate, 
but  no  such  issue  is  presented  by  this  appeal. 

It  appears,  without  contradiction,  that  on  the  26th  day  of  March, 
1898,  the  deceased  made  and  executed  an  instrument  in  writing,  of 
which  the  following  is  a  copy: 

"To  Whom  It  may  (Concern  and  Bspecially  to  John  G.  King  of  Rochester, 
N.  T.: 

•Take  notice  that  I  hereby  declare  and  state  that  I  hold  the  stock  consisting 
of  fifty  shares  of  the  National  Lead  CJo.  stock,  preferred,  in  trust  for  my 
daughter,  Catherine  J.  King,  to  be  delivered  to  her  at  my  death. 

"I  however  retaining  the  right  during  my  lifetime  of  drawing  the  dividenda 
thereon.  The  certificates  for  said  stock  are  annexed  to  this  paper  and  direct 
yon  to  hand  said  certificates  to  her  at  my  death." 
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This  paper  was  discovered  to  be  in  the  possession  of  John  C.  King 
at  the  time  of  the  testator's  death.  We  think,  under  the  circumstances, 
the  instrument  in  question  transferred  irrevocably  the  stock  in  ques- 
tion to  Catherine  J.  King,  the  wife  of  the  respondent,  and  that  it  was 
not  a  part  of  the  estate  of  Patrick  Eagan,  of  which  the  respondent  is 
executor.  There  is  no  question  presented  by  the  evidence  in  this  case 
as  to  the  competency  of  the  donor,  or  of  undue  influence,  and  we  do 
not  think  the  evidence  offered  by  the  appellants  impeaches  in  any  man- 
ner the  genuineness  of  the  trust  deed  by  which  Catherine  J.  King  be- 
came the  owner  of  the  stock  in  question. 

We  think  it  is  unnecessary  to  discuss  or  consider  any  of  the  other 
questions  raised  by  the  appellants  upon  this  appeal.  The  deed  of  trust 
was  unambiguous  and  was  specific,  giving  to  Catherine  J.  King  the 
stock  in  question,  reserving  the  income  or  dividends  declared  thereon 
to^  the  donor  during  his  lifetime.  Under  those  circumstances  we  think 
it*is  of  no  consequence  whether  the  executor  testified  to  a  transaction 
within  the  prohibition  of  section  829  of  the  Code  of  Civil  Procedure, 
because,  wholly  independent  of  such  evidence,  the  gift  expressed  in 
the  deed  of  trust  was  valid  and  became  operative  upon  the  death  of 
the  donor,  and  so  it  is  of  no  consequence  that  incompetent  evidence 
was  admitted,  or  that  competent  evidence  was  rejected,  tending  to 
show  the  attitude  of  the  respective  parties  in  the  premises.  The  deed 
of  trust  above  quoted,  which  was  made  voluntarily  by  the  testator 
while  in  the  possession  of  his  mental  faculties  and  without  undue  in- 
fluence, should  determine  the  rights  of  the  parties  to  this  controversy. 

I  conclude  that  under  the  deed  of  trust  above  quoted  Catherine  J. 
King,  the  wife  of  the  executor-respondent,  became  the  absolute  owner 
of  the  shares  of  stock  in  question,  and  that  the  executor  was  under  no 
obligation  to  account  for  the  same  in  his  judicial  accounting;  that  the 
decree  of  the  Surrogate's  Court  is  correct  and  should  be  affirmed,  with 
one  bill  of  costs  to  be  paid  by  the  appellants  personally. 

Decree  affirmed,  with  costs.  All  concur;  SPRING,  J.,  in  separate 
memorandum. 

SPRING,  J.  (concurring).  The  essence  of  a  gift,  even  though  it 
be  in  the  form  of  a  trust  created  by  the  donor,  is  delivery  (Martin  v. 
Funk  et  al.,  75  N.  Y.  134-137,  31  Am.  Rep.  446 ;  Brown  v.  Spohr,  180 
N.  Y.  201-209,  73  N.  E.  14) ;  and  that  was  fulfilled  in  the  present  in- 
stance. Eagan,  the  testator,  executed  an  assignment  of  the  stock  cer- 
tificates in  blank.  He  attached  to  them  a  memorandum  signed  and  wit- 
nessed by  him  denoting  the  ownership  of  Mrs.  King  and  his  trustee- 
ship. He  delivered  the  certificates  and  memorandum  to  Mrs.  King, 
the  donee.  There  was,  therefore,  an  unqujilified  delivery  to  her.  His 
retention  of  the  dividends  gave  him  no  right  to  recall  the  transfer. 
The  transaction' is  no  diflferent  than  if  he  had  executed  and  delivered 
a  conveyance  of  real  estate,  retaining  its  use  or  income  during  his  life. 
The  title  would  have  passed  absolutely  to  the  grantee  or  donee.  Mrs. 
King  handed  the  papers  to  her  husband  for  safe-keeping,  and  he  retain- 
ed them  until  after  the  death  of  the  donor,  and  then  returned  them  to  his 
wife.    He  is  the  sole  acting  executor,  and  on  the  judicial  settlement 
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the  attempt  was  made  to  surcharge  his  account  with  the  amount  of 
this  stock.  If  the  stock  had  been  in  his  possession  as  executor  and  he 
had  transferred  it  to  his  wife,  he  might  have  been  disqualified  from 
testifying  to  the  transaction  by  section  829  of  the  Code,  but  he  never 
had  possession  of  the  stock  as  executor.  His  possession  came  fnxn 
his  wife  and  not  the  testator,  and  he  is  competent  to  testify.  The  criti- 
cisms made  in  the  cases  upon  a  husband  testifying  to  establish  title 
in  the  wife  do  not  apply  here,  for  the  papers  themselves  indicate 
Eagan's  intention. 


HART  ▼.  VILLAGE  OF  CLINTON. 
(Supreme  Oonrt,  AppeUate  Diyision,  Fourth  Department    November  14,  19080 

llASTKB  AND   SSBTANT— INJUBIKS  TO   SEBVANT— LlABIUTT  OF   MaSTEB— AFPi:i:b> 
ANCE8— ElBCTBICAL  APPABATITS  AND   STBUCTUBSS. 

Plaintiff,  who  was  employed  by  defendant  village  to  aid  in  stringing 
wires  for  its  electric  lighting  system,  was  injured  by  the  falling  of  an 
extension  ladder  on  which  he  was  at  work.  The  ladder  was  placed  up 
agalnst»  and  about  six  inches  from  the  outer  end  of,  a  mast  arm  pro- 
jecting from  a  pole,  extended  above  it  18  or  20  inches,  and  was  planted 
squarely  on  the  ground.  Held,  that  defendant  was  not  negligent,  ^ther  in 
providing  an  extension  ladder,  instead  of  a  tower  on  a  wagon  or  a  ladder 
of  different  construction,  or  for  failure  to  provide  hooks  and  spikes  to 
hold  the  ladder  to  the  mast  arm  and  a  man  to  steady  the  mast  arm  or 
hold  the  foot  of  the  ladder,  in  the  absence  of  a  showing  that  the  use  of  an 
extension  ladder  had  been  attended  with  peril  to  the  workmen,  or  that  the 
mast  arm  was  out  of  place  or  unsteady. 

[Fid.  Note. — For  cases  in  point,  see  Gent  Dig;  voL  34,  Master  and  Serv- 
ant, S  210.] 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Bernard  Hart  against  the  village  of  Clinton.  From  a 
judgment  for  plaintiif,  and  order  denying  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
NASH,  and  KRUSE,  JJ. 

Frederick  G.  Fincke,  for  appellant 
D.  E.  Powers,  for  respondent 

SPRING,  J.  The  plaintiff  was  employed  by  the  defendant  to  aid 
in  stringing  wires  for  its  electric  lighting  system.  On  the  30th  of 
January,  1905,  while  on  a  ladder  engaged  in  this  work,  the  ladder  fell, 
precipitating  him  to  the  ground,  and  inflicting  the  injuries  for  which 
he  seeks  to  hold  the  defendant  responsible. 

The  plaintiff  and  George  E.  Adams,  who  it  is  claimed  by  the  plain- 
tiff was  the  foreman  having  charge  of  the  undertaking,  were  the  only 
men  on  the  day  of  the  accident  who  were  performing:  this  particular 
work.  The  pole  was  in  place  and  also  a  mast  arm,  which  was  a  hollow 
metal  tube  about  two  inches  in  diameter,  projecting  from  the  pole  about 
20  feet  and  the  same  distance  above  the  ground,  and  was  designed  for 
holding  the  electric  lamp.  This  mast  arm  was  held  in  place  to  the  pole 
by  guy  rods,  and  there  is  no  evidence  to  show  any  imperfection  in  its 
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construction  or  in  the  manner  of  fastening  it  to  the  pole.  The  lamp 
was  to  be  attached  to  a  rope  running  through  a  pulley  at  the  outer 
end  of  the  mast  arm,  the  rope  then  to  go  through  the  arm  and  a  pulley 
at  the  pole,  and  down  the  pole  to  be  fastened  to  a  staple  dose  to  the 
ground.  Adams  and  the  plaintiff  were  engaged  in  putting  this  rope 
through  the  mast  arm.  Adams  had  placed  an  ordinary  extension  ladder 
about  30  feet  in  length  up  against  the  mast  arm  and  climbed  the  pole. 
The  ladder  was  about  6  inches  from  the  outer  end  of  the  mast  arm 
and  extended  above  it  18  or  20  inches,  and  the  bottom  "was  planted 
squarely  on  the  ground."  According  to  the  plaintiff's  testimony, 
Adams  told  him  "to  go  on  up ;  it's  all  right."  The  plaintiff  went  up  the 
ladder  and  attempted  to  pull  a  wire  with  a  rope  fastened  to  it  through 
the  mast  arm,  but  was  unable  to  get  it  through.  He  told  Adams,  if  he 
had  a  handline,  he  could  pull  it  through  from  the  ground,  and  Adams 
told  him  to  go  down  and  get  the  line.  The  plaintiff  started  to  descend 
the  ladder,  and  it  slipped  or  fell,  carrying  him  to  the  ground.  In  his 
version  of  the  way  the  ladder'went  down  he  said : 

'*A8  I  commenced  to  go  down,  I  felt  the  ladder  go.  I  couldn't  tell  exactly 
how  far  I  had  proceeded  down  before  I  felt  the  ladder  go.  It  was  not  far.  I 
had  just  nicely  got  started.  I  should  think  I  had  got  down  two  or  three 
rounds  before  the  ladder  fell.  Then  I  simply  felt  it  go  forward.  It  went  right 
straight  forward.  •  ♦  •  I  don't  know  how  this  ladder  fell.  I  don't  know 
whether  It  slid  one  way  or  the  other,  or  went  under  the  mast  arm.  When  I 
saw  it,  it  was  below  the  mast  arm.    That  is  all  I  know  on  that  subject" 

There  is  no  suggestion  that  the  ladder  was  defective  in  its  construc- 
tion, and  the  plaintiff  does  not  enlighten  us  as  to  the  particular  manner 
in  which  it  fell,  and  we  are  equally  in  the  dark  as  to  the  cause  of  its 
fall.  The  plaintiff,  however,  claims  that  the  ladder  was  an  im- 
proper appliance  to  be  used  in  carrying  on  this  work.  He  has  given 
testimony  tending  to  show  that  a  tower  on  a  wagon  or  a  ladder  of 
different  construction  is  the  safer  appliance  for  the  workman.  On  the 
other  hand,  the  defendant  has  given  abundant  testimony  as  to  the 
frequency  with  which  an  extension  ladder  is  used  in  the  performance 
of  this  work.  The  defendant  was  not  called  upon  to  use  any  particular 
method  or  appliance  in  the  stringing  of  this  rope.  Its  obligation  to 
its  employes  required  it  to  exercise  diligence  in  furnishing  appliances 
which  were  reasonably  safe.  Because  an  expert  may  prefer  some  other 
method  or  some  other  appliance  than  that  which  long  experience  has 
justified  as  a  fairly  safe  one  does  not  impose  upon  the  defendant  the 
necessity  of  making  a  change.  There  is  nothing  to  show  that  the  use  of 
an  extension  ladder  had  been  attended  with  peril  or  disaster  to  the  work- 
men, although  it  had  long  been  extensively  used.  In  Quigley  v.  Lever- 
ing, 167  N.  Y.  68,  at  page  63,  60  N.  E.  276,  at  page  278,  54  L.  R.  A.  63, 
the  court,  in  commenting  upon  the  obligation  the  master  owes  to  his 
employe  to  furnish  safe  machinery,  uses  this  language: 

"He  is  not  called  upon  to  procure  other  devices  to  secure  greater  safety,  prc>- 
vlded  those  furnished  by  him  are  reasonably  safe.  The  test  of  responsiblli^ 
is  not  whether  he  omitted  to  do  something  that  he  could  have  done,  but  whether 
he  was  reasonably  careful  and  prudent" 

The  court  also  permitted  the  jury  to  find  that  the  defendant  was 
negligent  in  not  providing  hooks  and  spikes  to  hold  the  ladder  to  the 
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mast  arm,  and  in  also  omitting  to  furnish  a  man  to  steady  the  mast  arm 
or  hold  the  foot  of  the  ladder.  There  is  no  evidence  to  show  that  the 
mast  arm  was  out  of  place  or  unsteady,  and  the  plaintiff  testified  that 
the  ladder  was  squarely  planted  on  the  ground,  and  his  counsel  now  says 
that  it  is  "entirely  improbable  and  inconceivable"  that  the  ladder 
slipped  at  the  bottom.  There  is  no  evidence  imposing  the  duty  upon  the 
defendant  either  to  provide  a  man  to  hold  the  mast  arm  or  the  ladder  at 
the  bottom,  and  in  the  ordinary  carrying  on  of  work  of  this  kind  that 
course  had  not  been  adopted.  The  plaintiff  was  a  man  of  mature  a^c. 
He  had  been  working  for  this  defendant  about  four  weeks  in  the  placing 
of  these  electric  lamps,  although  this  was  the  first  time  he  had  assisted 
in  pulling  rope  through  the  mast  arms.  He  was  familiar  with  the  use 
of  the  extension  ladder.  It  was  a  simple  contrivance.  He  knew  as 
much  about  it  and  its  use  as  Adams  did.  It  is  not  claimed  he  needed 
to  be  instructed.  It  has  been  repeatedly  held  that,  if  injuries  befall  an 
employe  from  the  use  of  a  simple  implement  or  contrivance  of  this 
kind,  the  master  is  not  liable.  Marsh  v.  'Chickering,  101  N.  Y.  396,  5 
N.  E.  56;  Hall  v.  U.  S.  Canning  Co.,  76  App.  Div.  475,  78  N.  Y. 
Supp.  617 ;  Cunningham  v.  Pierce,  112  App.  Div.  65, 98  N.  Y.  Supp.  60. 
We  think  the  evidence  fails  to  show  any  negligence  on  the  part  of 
the  defendant,  and  this  conclusion  renders  it  unnecessary  to  consider 
the  question  of  assumption  of  risk  by  the  plaintiff,  or  whether  Adams 
was  exercising  an  act  of  superintendence  at  the  time,  or  the  other  ques- 

!  tions  discussed  by  the  counsel. 

{  The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 

with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


(51  Misc.  R^.  258.) 

PEOPLE  V.  SCHMIDT. 

(CJourt  af  General  Sessions,  New  York  County.    Jtme,  190a) 

Municipal  Cobporations— Ordinances— Signs. 

New  York  Building  Code,  S  144,  relating  to  fences,  signs,  and  bill- 
boards, requiring  a  permit  from  the  superintendent  of  buildings  for  their 
erection,  does  not  apply  to  ordinary'  commercial  signs  fastened  flat  against 
the  outside  of  a  building  wall. 

Rudolph  Schmidt  was  convicted  of  a  violation  of  a  building*  code, 
and  appeals.    Reversed. 

The  defendant  was  arrested  on  the  8th  day  of  February,  190d,  for  attaching 
a  sign  to  the  outside  of  a  building  without  a  permit  from  the  superintendent 
of  buildings ;  and  the  following  day,  upon  his  admitting  the  facts  in  the  com- 
plaint, he  was  fined  one  dollar.  The  sign  which  he  attached,  as  the  complaint 
describes  it,  was  placed  fiat  against  the  building  wall,  fastened  with  the  usnal 
sign  irons.  It  did  not  project  from  the  building.  It  was  made  of  metal,  gal- 
vanized iron  wire,  and  an  iron  frame.  It  was  an  ordinary  commercial  sign, 
intended  as  a  label,  to  indicate  the  premises  occupied  by  the  person  whose 
name  the  sign  bore,  and  to  designate  the  business  of  such  occupant  It  was 
neither  a  fence  nor  a  sky  sign.  The  ground  of  the  defendant's  arrest  and 
fine  was  that,  in  attaching  the  said  sign  without  a  proper  permit,  he  had  vio- 
lated an  ordinance  passed  by  the  board  of  aldermen  of  the  city  of  New  York, 
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July  1,  1G02,  and  approred  by  the  mayor  July  14,  1902,  and  known  as  "Ordi- 
nance Na  372,"  an  amendment  to  part  28,  S  144,  of  the  Bnildhig  Ck>de.  The 
defendant  takes  his  appeal  on  three  grounds :  First,  the  proper  remedy  here, 
if  any,  is  dvil,  not  criminal ;  second,  under  a  proper  construction  of  the  or- 
dinance above  named  the  defendant  has  not  violated  it ;  third,  the  ordinance, 
under  the  construction  contended  for  by  the  people,  is  repugnant  to  the  Oon- 
stltution  of  the  United  States  and  of  the  state  of  New  York. 

Ferdinand  I.  Hebcr,  for  appellant. 

William  Travers  Jerome,  Dist.  Atty.,  for  the  people. 

O'SULLIVAN,  J.  The  defendant  is  chargfed  with  the  violation  of 
section  144  of  the  New  York  Buildingf  Code,  in  that  he  affixed  to  a 
business  building  an  ordinary  business  sign  without  first  obtaining 
a  permit  from  the  superintendent  of  buildings.  The  section  of  tibc 
Building  Code  mentioned  specifies,  first,  the  height  to  which  "fences, 
signs  and  billboards"  may  be  erected  when  of  wood;  second,  it 
specifies  the  height  of  such  structures  when  of  metal ;  third,  it  defines 
"sky  signs" ;  fourth,  it  specifies  the  character  of  construction  required 
for  "sky  signs";  fifth,  it  requires  "all  fences,  signs,  billboards  and 
sky  signs"  to  be  erected  within  the  building  line  and  to  be  properly 
braced  and  constructed.  It  then  provides  that  a  permit  shall  be 
obtained  from  the  superintendent  of  buildings  "before  the  erection  of 
any  fence,  sign,  billboard  or  sky  sign  shall  have  been  commenced." 

It  is  apparent,  on  a  reading  of  the  section,  that  it  has  application  only 
to  the  dass  of  signs  known  as  "billboards"  and  "sky  signs."  All 
other  signs  are  regulated  as  to  place  of  erection  and  metihod  of  fasten- 
ing by  section  198  of  the  General  Ordinances.  The  two  sections  are 
not  conflicting,  and,  when  read  together,  make  a  reasonable  system  for 
the  regulation  of  the  erection  of  signs.  The  requirement  that  a  per- 
mit be  obtained  has  reference  only  to  the  class  of  signs  specified  in 
section  144.  All  other  signs  may  be  attached  to  a  building  without 
other  authority  than  the  consent  of  the  owner.  This  being  the  view 
of  the  court,  it  is  unnecessary  to  examine  the  questions  learnedly  dis- 
cussed by  counsel. 

The  facts  stated  in  the  information  do  not  constitute  a  violation  of  the 
Building  Code, 'and  the  judgment  is  therefore  reversed. 

Judgment  reversed. 


(61  Misc.  Bep.  260.) 

In  re  ARCHER'S  ESTATIL 

(Surrogate's  Court,  New  York  County.    June,  lOOe.) 

1*  EbCEODTOBS  AND  ADKINISTBATOBS— ACCOUNTHVO. 

Under  Code  Civ.  Proc.  §  2731,  on  an  accounting  by  an  executor  the 
eourt  may  determine  whether  property  transferred  to  him  by  the  testatrix, 
his  mother,  belonged  to  the  estate  or  to  the  executor. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, H  2003,  2004.] 

%  SAUli— Assets  of  Estate. 

Where  testatrix  shortly  before  her  death  transferred  certain  property 
to  her  son,  her  executor,  and  there  is  a  statement  of  the  executor  that  the 
property  was  transferred  to  him  because  she  could  not  trust  her  other 
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his  mother's  property,  it  Justifies  a  finding  that  the  transfer  to  him  was 
in  trust  to  apply  that  part  to  such  payment  for  the  common  b^iefit  of  the 
family,  but  not  that  the  balance  belongs  to  the  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  22,  Brecutors  and 
Administrators,  §  30S.] 

8.  Same— AccouNTiNo— Paykknts  to  Attorney. 

Payments  by  an  executor  to  an  attorney  for  serrices  which  should  haye 
been  rendered  by  the  executor  will  not  be  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, §  455.] 

4.  Same. 

A  bill  for  attorney's  services  in  endeavoring  unsuccessfully  to  remove  a 
coexecutor  will  not  be  allowed  out  of  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  22,  Executors  and 
Administrators,  §§  448-460.] 

In  the  matter  of  the  estate  of  Frances  E.  Archer,  deceased.  Proceed- 
ing for  the  judicial  settlement  of  the  executor's  account  Decree  ren- 
dered. 

Arthur  Furber,  for  executor. 

W.  Stebbins  Smith  and  Irving  J.  Joseph,  for  objectors. 

Adrian  T.  Kieman,  referee. 

THOMAS,  S.  Shortly  before  the  death  of  the  testatrix,  and  short- 
ly after  she  had  executed  a  will  in  which  she  nominated  her  son, 
George  W.  Archer,  as  one  of  the  executors,  she  made  a  written  as- 
signment to  said  George  W.  Archer  of  accounts  in  a  savings  bank, 
upon  which  he  collected  $6,677.50.  On  this  accounting  of  George  W. 
Archer,  as  executor,  one  of  the  issues  raised  is  upon  an  allegation  of 
the  objectant  that  the  moneys  so  transferred  were  property  of  the 
estate,  and  that  said  assignment  was  not  intended  as  an  absolute  trans- 
fer thereof.  This  issue  was  determined  by  the  referee  against  the  ex- 
ecutor, and  he  finds  as  a  conclusion  of  law  that  the  account  of  the  ex- 
ecutor should  be  surcharged  with  the  sum  of  $6,677.50,  and  that  he 
should  be  credited  with  $5,000  paid  out  by  him  on  account  of  the  es- 
tate. It  is  conceded  that  $5,000  of  this  money  was  used  by  the  executor 
in  making  part  payment  of  a  mortgage  lien  upon  real  property  of  the 
testatrix,  but  it  is  contended  that  the  money,  being  personalty,  was  im- 
properly disbtfrsed  in  aid  of  the  realty.  The  devisees  and  the  legatees 
under  the  will  are  the  same  persons ;  all  of  the  estate  being  directed  to 
be  divided  among  them. 

The  referee  correctly  determined  that  the  issue  between  the  executor 
as  an  individual  and  the  other  parties  interested  in  the  estate,  as  to 
whether  the  fund  in  question  belonged  to  the  estate  or  to  him,  may  be 
tried  in  this  court.    The  statute  provides  that: 

"Where  a  contest  arises  between  the  accounting  party  and  any  of  ttkt 
other  parties  respecting  property  alleged  to  belong  to  the  estate,  but  to  which 
the  accounting  party  lays  claim  •  ♦  •  individually,  ♦  •  •  the  con- 
test must  *  *  *  be  tried  and  determined  In  the  same  manner  as  any  other 
Issue  in  the  Surrogate's  Court"    Code  Civ.  Proc.  §  2731. 

In  the  absence  of  any  necessity  for  relief  of  a  kind  specially  adminis- 
tered in  a  court  of  equity,  it  can  make  little  difference  whether  the  just 
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determination  of  the  questions  involved  depends  upon  legfal  or  equitable 
principles.  The  direction  of  the  Legislature  that  the  "contest  must  be 
tried  and  determined"  by  the  surrogate  carries  with  it,  as  a  necessary 
inference,  that  the  controlling  rules  of  substantial  justice  shall  be  ap- 
plied by  the  surrogate,  and  that  he  is  vested  with  all  power  necessary 
for  that  purpose.  Sexton  v.  Sexton,  64  App.  Div.  386,  72  N.  Y.  Siipp. 
213,  affirmed  174  N.  Y.  510,  66  N.  E.  1116 ;  Neilley  v.  Neilley,  89  N.  Y. 
352;  Boughton  v.  Flint,  74  N.  Y.  476;  Kyle  v.  Kyle,  67  N.  Y.  400 ;  Mat- 
ter of  Ammarell,  38  Misc.  Rep.  399,  77  N.  Y.  Supp.  932.  But  the  burden 
of  proof  to  establish  that  the  written  assignment  was  not  what  it  pur- 
ported upon  Its  face  to  be  rests  upon  Ae  objectant.  The  executor 
testified  that  the  assignment  was  made  to  him  by  his  mother  "because 
she  could  not  trust  any  of  her  other  children."  He  voluntarily  used 
$5,000  of  it  for  the  common  benefit  of  all  the  family,  and  to  that  ex- 
tent recognized  a  duty,  or  trust.  That  is  all  of  the  evidence  upon  the 
subject.  It  is  sufficient  to  support  a  finding  that  the  assignment  was 
taken  subject  to  a  trust  to  expend  $5,000  to  protect  the  real  estate, 
with  the  result  that  that  sum  shall  be  placed  on  both  sides  of  the  ex- 
ecutor's account,  but  it  is  not  sufficient  to  charge  the  executor  with  the 
$1,677.50  in  dispute.  The  exception  must  therefore  be  sustained  to 
this  extent. 

The  services  of  the  attorneys,  for  which  $425  was  paid  (fifth  find- 
ing of  fact  and  conclusion  C),  were  largely  services  not  of  a  legal 
character,  which  should  have  been  performed  by  the  executor  personal- 
ly. They  were  all  in  connection  with  the  adjustment  and  collection  of 
$3,762  as  a  loss  on  a  fire  insurance  policy,  and  the  repair  and  rebuilding 
of  the  insured  property.  A  professional  insurance  adjuster,  an  archi- 
tect, and  a  builder  were  also  employed  and  paid.  There  was  no  litiga- 
tion whatever.  The  allowance  on  this  claim  of  $218  made  by  the  ref- 
eree is  quite  sufficient  to  cover  all  services  of  a  kind  for  which  a  lawyer 
should  have  been  employed.    The  exception  to  this  is  overruled.   • 

The  item  of  $554.30  for  services  of  counsel  (eighth  finding  and  con- 
clusion P)  is  based  upon  a  bill  for  $1,111.16,  paid  only  to  the  extent 
of  $554.30.  This  bill  is  mainly  for  services  rendered  in  a  proceeding 
in  this  court  commenced  upon  a  petition  of  the  executor  to  revoke  the 
letters  granted  to  his  sister,  the  executrix,  which  proceeding  was  not 
successful.  No  payment  for  these  services  can  be  made  from  the  es- 
tate. One  executor  cannot  be  permitted  to  use  the  funds  of  an  estate 
in  pressing  false  or  insufficient  charges  against  his  coexecutor  in  an 
unsuccessful  attempt  to  obtain  exclusive  control  for  himself.  The  final 
order  denying  the  relief  sought  establishes  that  the  litigation  was  not 
necessary  or  for  the  benefit  of  the  estate.  Some  few  of  the  items  in  the 
bill  are  for  other  matters,  and  I  will  hear  counsel  and  take  such  evi- 
dence as  may  be  offered  as  to  what,  if  any,  allowance  should  be  made 
for  them.     The  exception  to  this  item  is  sustained. 

The  item  of  $1,099.66  paid  to  Mr.  Smith  for  services  as  an  attorney, 
and  allowed  at  $750  (ninth  finding  and  conclusion  G),  is  based  on  a 
bill  for  a  large  amount.  The  bill  conveys  little  information,  and  the 
oral  evidence  scarcely  any,  as  to  the  nature  of  the  services  rendered; 
but  I  gather  that  some  of  the  charges  concern  the  unsuccessful  attempt 
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to  revoke  the  letters  of  the  executrix  and  are  not  allowable,  on  the 
principles  already  stated,  and  that  some  of  the  others  are  of  doubtful 
propriety.  The  exception  to  this  item  is  sustained,  and  further  evi- 
dence and  hearing  can  be  taken  and  had  before  me. 

All  other  exceptions  to  the  referee's  report  are  overruled.  The 
further  hearing  before  me  may  be  noticed  for  July  5th,  at  10 :30  a.  m. 

Decreed  accordingly. 


(51  Misc.  Bep.  2ii3.) 

In  re  HURLBirrS  BSTATBi 

(Surrogate's  Ck)urt,  New  York  Comity.  .June,  1906.) 

1.  Pbbpetuitiks— Suspension  of  Powbb  of  Alienation— Wills— Gonstbuc- 

TION. 

A  will  devising  to  a  husband  the  legal  estate  for  life,  with  a  trust  for 
the  lives  of  two  sons  and  an  ultimate  remainder  to  the  grandchildren  liv- 
ing at  the  death  of  the  sons,  does  not  unlawfully  suspend  the  power  of 
alienation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  89,  Perpetuities,  H 
45-56.] 

2.  Saiob— Cbbation  of  Fdtube  Contingent  Estates. 

A  will  creating  a  trust  for  the  lives  of  two  sons  of  testatrix  limited 
upon  a  life  estate  to  her  husband,  with  an  ultimate  remainder  to  her 
grandchildren  living  at  the  death  of  her  sons,  is  not  in  violation  of  1  Rev. 
St  (1st  Ed.)  p.  723,  pt  2,  c.  1,  tit  2,  S  17,  limiting  successive  life  estates  to 
two  persons  in  being. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  39,  PerpetuitieB,  H 
85,86.] 

8.  CouBTS— Rules  of  Deoiston— Law  of  Case— Decbee  of  Subbooatb. 

The  decree  of  a  surrogate  is  not  conclusive  on  the  parties  in  establishing 
a  rule  of  law  which  will  control  in  the  later  administration  of  the  estate, 
but,  if  not  appealed  from,  is  a  complete  protection  to  the  accounting 
executor  or  trustee. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  f  84a] 

4.  Tbusts—Bxeoution  by  Tbustes— Payment  fbok  Capital  of  Expenses 
Chaboeablb  to  Incoke— Reimbubsehent  fbom  Subsequent  Income. 

Where  certain  taxes  and  other  expenses  were  paid  from  the  capital, 

which  should  have  been  paid  out  of  the  income,  but  for  which  the  income 

on  hand  was  insufficient,  the  disbursements  should  be  made  good  out  of 

subsequent  income. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  47,  Trusts,  if  890-40a] 

In  the  matter  of  the  estate  of  Susan  R.  Hurlbut.  Proceedings  for 
judicial  settlement  of  the  account  of  executors  and  trustees.  Referee's 
report  reversed,  and  matter  set  for  further  hearing. 

Peabody,  Baker  &  Peabody,  for  trustees. 
Howard  Pay  son  Wilds,  for  objector. 
Parsons,  Closso-n  &  Mcllvanie,  for  objectors. 
John  T.  Fenlon,  for  referee. 
Charles  D.  O'Connell,  special  guardian. 

THOMAS,  S.  The  legal  estate  for  his  life,  devised  to  the  husband 
of  the  testatrix  by  the  third  clause  of  her  will,  did  not  suspend  the 
power  of  alienation  for  any  period  or  for  any  purpose.     So  long  as 
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the  husband  lived  he  could  convey  his  life  estate  to  whomsoever  he 
chose,  and  the  only  difficulty  in  conveying  the  entire  fee  arose  from 
the  provisions  in  die  fourth  clause  of  the  will,  which  created  a  trust 
in  the  remainder,  after  the  husband's  life  estate,  the  continuance  of 
which  was  measured  by  the  lives  of  her  two  sons,  with  an  ultimate 
remainder  to  the  grandchildren  of  the  testatrix  who  should  be  living 
at  the  death  of  both  of  the  sons.  This  trust  suspended  the  power  of 
alienation,  for  while  it  continued  the  estate  included  in  the  trust  provi- 
sion, and  the  proceeds  of  such  estate,  if  sold  under  the  power,  was 
barred  by  the  trust,  and  the  persons  ultimately  entitled  thereto  could 
not  be  ascertained  until  the  two  sons  were  both  dead. '  But  this  sus- 
pension was  not  in  any  degree  caused  by  the  legal  life  estate  to  the 
husband,  and  could  not,  under  any  circumstances  whatever,  exist  be- 
yond the  lives  of  the  two  sons.  For,  if  at  the  end  of  their  lives  the 
husband  was  already  dead,  the  entire  property  would  at  their  death  be 
released  from  the  suspension.  And  if,  on  the  other  hand,  ait  the  end 
of  their  lives  the  husband  were  still  living,  then  the  ultimate  remainder 
would  vest  absolutely  in  the  grandchildren  of  the  testatrix  living  at 
that  time,  and  they  and  the  husband  would,  among  them,  hold  the  en- 
tire fee  with  power  to  convey  absolutely.  Thus,  whether  the  husband 
did  or  did  not  survive  the  two  sons,  still  at  their  death  all  parts  of  the 
absolute  fee  would  certainly  vest  somewhere.  For  this  reason  the 
trust  created  by  the  fourth  clause  of  the  will  is  not  void  as  offending 
against  the  statute  concerning  unlawful  suspensions  of  the  power  of 
alienation.    Bailey  v.  Bailey,  97  N.  Y.  460. 

It  is  also  contended  that  the  will  offends  the  statute  as  to  successive 
life  estates.    This  statute  is  as  follows: 

''Successive  estates  for  life  shall  not  be  limited,  except  to  persons  in  being 
at  the  creation  thereof ;  and  where  a  remainder  shall  be  limited  on  more  than 
two  successive  estates  for  life,  all  the  life  estates  subsequent  to  those  of  the 
two  persons  first  entitled  thereto,  shall  be  void,  and  on  the  death  of  those 
persons,  the  remainder  shall  take  effect,  in  the  same  manner  as  if  no  other 
life  estate  had  been  created."  1  Rev.  8t  (1st  Ed.)  p.  723,  pt  2,  c.  1,  tit  2» 
S  17;  Real  Property  Law,  Laws  1896,  p.  665,  c.  547,  §  33." 

The  legal  estate  in  the  trustees  in  the  remainder  is  not  two  life  es- 
tates, though  two  lives  are  employed  as  a  measure  of  the  continuance 
of  the  trust  term,  but  it  is  a  single  estate,  and  it  is  not  invalid,  either 
in  whole  or  in  part,  because  it  is  of  a  remainder  interest  after  a  precede 
ing  life  estate.  Amory  v.  Lord,  9  N.  Y.  403 ;  Woodruff  v.  Cook,  61 
N.  Y.  638,  641;  Bailey  v.  Bailey,  97  N.  Y.  460;  La  Farge  v.  Brown, 
31  App.  Div.  542,  545,  52  N.  Y.  Supp.  93.  No  invalidity  appears  in 
the  will,  and  the  referee's  report  will  not  be  confirmed  and  all  objec- 
tions overruled  which  depend  upon  the  questions  heretofore  considered. 

The  referee  erred,  however,  in  treating  the  decree  of  this  court 
made,  on  default  of  objections  thereto,  in  October,  1900,  as  conclusive 
upon  the  objectant  as  to  her  contention  that  the  capital  of  the  trust 
had  improperly  been  used  since  the  date  of  that  decree,  in  making  pay- 
ments to  beneficiaries  of  the  trust,  instead  of  making  good  therefrom 
capital  which,  before  that  decree,  had  been  applied  in  discharging 
taxes  and  defraying  other  expenses  which  should  have  been  paid  out  of 
income.    The  decree  of  a  surrogate  is  not  conclusive  upon  the  parties 
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tion  oi  tne  estate,  it  not  appealed  trom,  it  wiu  serve  as  a  complete 
protection  to  the  accounting  executor  or  trustee,  against  all  of  the 
parties  duly  cited,  as  to  all  questions  concerning  the  correctness  of 
his  accounts  thereby  approved  and  the  disbursements  therein  directed ; 
but  the  jurisdiction  of  the  surrogate  to  construe  the  will  of  the  testator 
or  to  define  or  declare  the  rights  of  the  beneficiaries  of  a  trust  as  be- 
tween themselves  is  limited  to  the  necessities  of  the  accounting  then 
before  the  surrogate.  Bowditch  v.  Ayrault,  138  N.  Y.  222,  231,  33 
N.  E.  1067;  Matter  of  Hoyt,  160  N.  Y.  607,  618,  55  N.  E.  282,  48 
L..R.  A.  126;  Matter  of  Perkins,  75  Hun,  129,  26  N.  Y.  Supp.  958, 
affirmed  on  opinion  below,  145  N.  Y.  599,  40  N.  E.  165 ;  Frethey  v. 
Ehirant,  24  App.  Div.  58,  48  N.  Y.  Supp.  839 ;  Matter  of  Hunt,  41 
Misc.  Rep.  72,  83  N.  Y.  Supp.  652.  Having  in  mind  the  character 
of  accountings  before  the  surrogate,  the  large  number  of  issues  pos- 
sible to  be  raised  on  numerous  items  of  receipts  and  disbursements, 
and  the  necessity  for  expedition  in  passing  upon  the  decree,  the  rule 
is  not  only  logical,  but  is  also  useful  and  just. 

At  the  time  when  the  disbursements  from  capital  were  made,  which 
arc  complained  of,  the  income  in  the  hands  of  the  trustees  was  entire- 
ly insufficient  to  make  them.  The  use  of  capital  to  pay  the  obligations 
of  the  persons  then  entitled  to  income  should  have  been  corrected  by 
turning  over  income  subsequently  collected  to  the  account  of  principal, 
and  this  may  be  done  in  the  decree  in  this  proceeding. 

So  much  of  the  referee's  report  as  concerns  these  matters  is  reversed, 
and  the  proceeding  will  be  set  down  before  me  on  July  2d,  at  10:30 
a,  m.,  for  further  hearing  with  respect  thereto.  Notice  of  such  hear- 
ing should  be  served. 


(51  Misc.  Rep.  315.) 

In  re  MANN'S  ESTATE. 

(Surrogate's  Court,  Saratoga  County.    July,  1906.) 

1.  Wills— Re vocatiow—Mabri AGE  of  Testatrix. 

Under  Rev.  St  pt  2,  e.  6,  tit.  1,  S  44.  providing  that  a  will  executed  by 
an  unmarried  woman  shall  be  deemed  revoked  by  her  subsequent  mar- 
riage, a  will  made  by  an  unmarried  woman  In,  contemplation  of  marriage 
Is  revoked  by  her  subsequent  marriage,  though  in  it  she  provides  for  her 
Intended  husband. 

[Ed.  Note.— For  eases  In  point,  see  Cent  Dig.  voL  49,  Wills,  H  469,  474.] 

2.  Same— Probate— Revocation. 

Under  Code  Civ.  Proc.  §  2647,  providing  that  a  person  interested  In  the 
estate  of  a  decedent  may  bring  an  action  praying  that  the  probate  of  a 
will  in  which  personal  property  is  disposed  of  may  be  revoked,  a  pro- 
ceeding to  revoke  the  probate  of  a  will  of  an  unmarried  woman  provid- 
ing for  her  intended  husband,  whom  she  marries,  may  be  maintained, 
though  the  will  relates  both  to  real  and  personal  property. 

Application  of  James  E.  Scrimger  and  Annie  Scrimfi:er,  as  heirs  at 
law  of  Jeannetta  J.  Mann,  to  revoke  her  last  will  and  testament  De- 
cree revoking  the  will. 
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On  December  25,  1882,  Jeannetta  J.  McFarlan  ezecated  an  instrument,  in 
writing,  as  her  last  will  and  testament.  She  had  never  been  married.  On 
January  11,  1888,  she  married  John  F.  Mann,  with  whom  she  lived,  as  her 
husband,  for  several  years.  On  June  19,  1905,  she  died ;  her  husband  having 
predeceased  her  by  several  years.  Said  will  provides,  by  the  third  clause 
thereof,  "that  in  the  event  of  my  marriage  with  John  F.  Mann,  of  West  Gal- 
way,  Saratoga  county,  state  of  New  York,  I  devise  and  bequeath  unto  him 
the  use  of  my  homestead  property  so  long  as  he  remains  my  widower  if  he 
should  desire  to  occupy  and  enjoy  the  same.  In  case  of  his  re-marriage  or  in 
the  event  of  his  death  then  I  order  and  direct  the  same  to  be  sold  and  the 
proceeds  thereof  to  be  placed  into  a  fund  and  invested,"  etc. 

Robert  R.  Law  (D.  M.  Westfall,  of  counsel),  for  petitioners.   ' 
Nisbet  &  Hanson,  for  executor,  and  the  General  Assembly  of  the 
United  Presbyterian  Church  of  North  America,  legatee. 

OSTRANDER,  S.  It  is  urged  on  behalf  of  the  executors  and 
legatee  that  this  proceeding  cannot  be  maintained  under  section  2647 
of  the  Code  of  Civil  Procedure  because  the  will  does  not  relate  ex- 
clusively to  personal  property.     Said  section  provides  that : 

"A  person  interested  In  the  estate  of  a  decede^it  may,  within  the  time  speci- 
fied In  the  next  section,  present  to  the  Surrogate's  Court,  in  which  a  will  of 
personal  property  wa«  proved,  a  written  petition,  duly  verified,  containing  al- 
legations against  the  validity  of  the  will,  •  •  •  and  praying  that  the 
probate  thereof  may  be  revoked,"  etc 

The  language  of  this  statute  does  not  exclude  an  application  in  case 
the  will  also  relates  to  real  estate ;  and  it  has  been  held  by  the  Court 
of  Appeals,  construing  a  similar  provision  of  the  Revised  Statutes,  that 
such  proceedings  are  not  confined  to  wills  relating  solely  to  personal 
property,  but  are  applicable  to  those  proved  as  wills  of  both  real  and 
personal  property.  Matter  of  Kellum's  Will,  50  N.  Y.  298.  It  is 
provided  by  section  44  of  the  law  of  wills  (Rev.  St.  pt.  2,  c.  6,  tit.  1,  § 
44)  that  "a  will  executed  by  an  unmarried  woman,  shall  be  deemed 
revoked  by  her  subsequent  marriage."  This  is  a  plain,  statutory  provision, 
unambiguous  and  binding  upon  those  who  make  wills  and  upon  the 
courts.  It  is  conceded  to  be  applicable  to  this  case  and  to  require  the 
relief  sought  by  petitioners,  unless  the  provision  made  for  Mr.  Mann 
in  the  third  clause  of  the  will,  in  contemplation  of  Miss  McFarlan's 
approaching  marriage  to  him,  is  sufficient  to  take  this  will  out  of  the 
operation  of  the  statute. 

It  is  argued  by  the  executors  that  the  reason  for  this  statute  is 
that  marriage  produces  such  new  relationships  that  a  will  made  before 
marriage  will  not  as  a  general  rule  express  the  wishes  of  a  woman 
after  her  marriage,  and  that  the  will  in  the  case  at  bar  clearly  in- 
dicates that  it  was  made,  having  in  view  the  marriage  about  to  be  per- 
formed, and  making  ample  provision  for  her  proposed  husband.  It 
is  urged  that  it  has  never  been'  held  in  this  state  that  a  will  made  in 
contemplation  of  marriage  and  which  makes  provision  for  the  intend- 
ed husband  is  revoked  by  the  subsequent  marriage  of  the  testatrix,  and 
that  the  maxim  "Cessante  ratione  legis,  cessat  lex  ipsa,"  should  apply 
in  this  case. 

While  it  is  conceded  to  be  the  rule  that  a  will  made  before  marriage 
will  not,  as  a  general  rule,  express  the  wishes  of  the  woman  after 
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tne  marnage  was  contempiatea  ana  tne  nusDana  proviaea  lor,  as  in 
this  case.  Where  the  statute  is  plain  and  free  from  ambi^ity,  it 
is  unnecessary  to  resort  to  an  inquiry  as  to  the  probable  reasons  for 
its  enactment  in  aid  of  its  construction.  Were  such  recourse  impera- 
ive,  a  sufficient  reason  for  this  enactment  might  be  found  in  the  trans- 
formation, mental  and  physical,  wrought  in  woman  by  marriage  and 
cohabitation  and  by  her  dianged  relationships  (Lathrop  v.  Dunlop,  4 
Hun,  213-216,  affirmed  63  N.  Y.  610),  changes  which  in  the  nature  of 
things  she  could  not  anticipate  and  provide  against  in  a  will  made  prior 
to  her  marriage.  Matter  of  Kaufman,  131  N.  Y.  620,  30  N.  E.  242, 
15  L.  R.  A.  292,  affirmed  61  Hun,  331,  16  N.  Y.  Supp.  113.  But 
where,  as  in  this  case,  the  words  of  the  statute  are  free  from  uncer- 
tainty, it  is  sufficient  for  the  courts  that  the  Legislature  has  so  enacted, 
without  inquiring  why.  The  statute  is  the  declaration  of  an  absolute 
rule  without  exceptions  or  qualifications,  and  under  it  the  marriage  of 
the  testatrix  operated,  eo  instante,  as  a  revocation.  Brown  v.  Clark,  77 
N.  Y.  369;  Lathrop  v.  Dunlop,  supra.  The  words  of  the  statute  fit 
the  very  case  at  bar.  The  testatrix  was  unmarried  when  she  executed 
the  will.  Subsequently  she  married  and  the  will  is  deemed  revoked. 
Concerning  tliis  act  it  was  said  by  Judge  O'Brien  (Matter  of  Mc- 
Lamey,  153  N.  Y.  416-419,  47  N.  E.  818,  60  Am.  St.  Rep.  664)  : 

**The  Legislature  might  very  properly  remove  it  from  the  statute  books  by 
repeal,  but  in  the  meantime  It  cannot  be  disregarded  by  the  courts." 

It  follows  that  the  prayer  of  the  petition  must  be  granted  and  the 
probate  of  the  will  and  letters  granted  thereon  revoked. 
Let  appropriate  findings  and  decree  be  submitted. 
Decreed  accordingly. 
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MEMORANDUM  DECISIONS. 


A-  B.  BARR  ft  CO.,  Respondent,  v.  SCHIFP, 
\.ppellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  8,  1906.)  Action 
>y  A.  B.  BaPT  ft  Co.  againat  Fannie  H. 
Schiff.  No  opinion.  Judgment  of  the  Uty 
3ouTt  of  Yonkers  modified,  by  deducting  $52 
from  the  amount  of  the  additional  allowance, 
ind,  aa  modified,  judgment  and  order  affirmed, 
Ei^ithout  costs. 

ABBE,  AppeUant,  v.  COBBBTT  et  al.,  Re- 
sX)ondent8.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  17,  1906.)  Action 
by  Richard  F.  Abbe  against  Charles  H.  Corbett, 
Jr.,  and  another.  No  opinion.  The  undisputed 
evidence  established  a  surrender  of  the  lease. 
Summary  proceedings  therefore  lay,  and  it  was 
error  to  dismiss.  The  final  order  of  the  Munici- 
pal Court  dismissing  the  proceeding  is  therefore 
reversed,  and  a  new  trial  ordered ;  costs  to  abide 
the  event 

ABSALON.    Respondent,    v.    SICKINGBR, 

Appellant.  (Supreme  Court  Appellate  Division, 
Second  Department  June  22, 1906.)  Action  by 
Rosa  Absalon  against  Rudolph  Sickinger.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

ABSALON,    Respondent,    ▼.    SICKINGER, 

Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  June  22,  1906.)  In  the 
matter  of  the  supplementary  proceedings  by 
Rosa  Absalon,  Judgment  creditor,  against  Ru- 
dolph  Sickinger,  judgment  debtor.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

ADAMS.  Respondent,  v.  ADAMS  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Fourth  Department  July  12,  1906.)  Action  by 
William  Adams  against  Benjamin  Adams  and 
others.  No  opinion.  Interlocutory  judgment  af- 
firmed, with  costs. 

ADAMS  V.  BRISTOL.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October  12, 
1906.)  Action  by  William  C.  Adams  against 
Klias  L.  M.  Bristol.  No  opinion.  Motion  grant- 
ed.   Order  filed. 

ADAMS,  Appellant,  v.  MASSEY,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment October  10,  1906.)  Action  by  Jesse 
M.  Adams,  as  administrator,  against  George  B. 
Massey.  No  opinion.  Order  (100  N.  Y.  Supp. 
836)  affirmed,  with  $10  costs  and  disbursements. 

ADAMS  V.  MASSEY.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
10,  1906.)  Action  by  Jesse  M.  Adams,  as  ad- 
ministrator, against  George  B.  Massey.  No 
opinion.    Motion    to    amend    order    heretofore 


made  and  entered  by  this  court  denied,  with  $10 
costs. 

A  G.  HYDE  ft  SONS.  v.  ROSBNBAUM  et 
al.  (Supreme  Court  Appellate  Division,  First 
Department  July  12,  1906.)  Action  by  A.  G. 
Hyde  ft  Sons  against  Selig  Rosenbaum  and 
another.  W.  J.  Barr,  for  appellant  G.  Put- 
zel,  for  respondents.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements.  Order 
filed. 

AHEARN  et  al..  Respondents,  ▼.  SCHMIDT, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  8,  1906.)  Action  by 
Charles  W.  S.  Aheam  and  George  Dorrlamm, 
etc.,  against  Gteorge  Schmidt  No  opinion. 
Judgment  of  the  Municipal  Court  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event;  on 
the  ground  that  the  plaintiffs  failed  to  show  that 
they  were  the  procuring  cause  of  the  sale  for 
which  they  have  recovered  commissions. 

ALBERTSON,  Respondent,  v.  ALBBRTSON 
et  al..  Appellants.  (Supretoe  Court,  Appellate 
Division,  Second  Department  June  15,  1906.) 
Action  by  Edward  Albertson  against  Anna 
Albertson,  impleaded  with  others.  No  opinion. 
Order  of  the  county  judge  of  Nassau  county 
affirmed,  with  $IU  costs  and  disbursements. 

ALLEN,  Respondent,  v.  PIERSON  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  12,  1906.)i  Action  by 
Addie  A.  Allen  against  Albert  H.  Pierson  and 
others.  No  opinion.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted,  and  questions 
for  review  certified. 

ALLISON,  Respondent,  v.  HUBBARD,  Ap- 
pellant  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  3,  1906.)  Action 
by  William  Allison  against  Elmer  E.  Hubbard. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

KRUSE,  J.,  dissents,  upon  the  ground 
that  it  was  error  to  charge  as  matter  of  law 
that  the  defendant  was  liable  for  conversion  on 
account  of  the  sale  of  the  team  of  horses  at  the 
auction,  unless  the  plaintiff  consented  thereto. 

ALLISON.  Respondent,  v.  LUEDERMANN, 
Appellant  (Supreme  Court,  Appellate  Term. 
November  14,  19060  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  Third  District 
Action  by  Wallace  Allison  against  Albert 
Luedermann.  From  a  judgment  for  the  plain- 
tiff, defendant  appeals.  Modified  and  affirmed. 
Truaz,  Watson  ft  Roberts,  for  appellant  Ben- 
jamin F.  Edsall,  for  respondent 

PER  CURIAM.  There  was  sufficient  evi- 
dence to  warrant  a  conclusion  that  the  engineer. 
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t.ue  pipe,  aua  i;nus  causea  ine  loss  sustaiuea  uy 
the  plaintiff.  There  was  evidence  that  577  mir- 
rors were  damaged,  which,  undamaged,  were  of 
the  value  of  $203.30 ;  that  some  of  these  were 
cut  up,  and  some  resilvered,  at  a  cost  of  $36.25 ; 
and  that  thereafter  they  were  sold  for  $107.36. 
There  was  also  evidence  that  the  case  goods 
were  damaged  $50.  This  evidence,  under  the 
circumstances,  warrants  a  conclusion  that  the 
total  loss  was  $182.19.  This  sum,  with  interest 
thereon  from  February  1,  1904.  to  the  date  of 
judgment,  makes  a  total  of  $207.69.  There  was 
no  evidence  to  warrant  an  allowance  of  more 
than  this  sum.  The  judgment  will  be  modified 
accordingly,  and,  as  modified,  affirmed,  without 
costs. 

AMERICAN  CEREAL  CO.,  Respondent,  v. 
SCHERL,  Appellant.  (Supreme  Court.  Appel- 
late Division,  Second  Department  October  12, 
1906.)  Action  by  the  American  Cereal  Company 
against  Henry  Scherl.  No  opinion.  Order  here- 
in made  on  the  4th  day  of  June,  1906,  modified, 
so  far  as  to  permit  the  appellant  to  perfect  his 
appeal,  and  to  place  the  case  on  the  next  calen- 
dar of  this  court  for  argument.  In  the  event  of 
failure  so  to  do,  motion  denied,  with  costs. 

ANDERSEN,  Respondent,  v.  NEW  YORK 
EDISON  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Ju^e 
15,  1906.)  Action  by  Hans  Andersen  against  the 
New  York  Edison  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

ANDERSEN,  Respondent  v.  NEW  YORK 
EDISON  CO.,  Apnellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Julv  24, 
1906.)  Action  by  Hans  Andersen  against  the 
New  York  Edison  Company.  No  opinion.  Mo- 
tion denied. 

ANDERSON,  Appellant  v.  BAGG,  Respond- 
ent (Supreme  Court.  Appellate  Division,  Sec- 
ond Department  July  24,  1906.)  Action  by 
August  Anderson  against  Samuel  F.  Bagg,  etc. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


ANDERSON,  Appellant  v.  WALSH,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  June  15,  1906.)  Action  by 
Robert  M.  Anderson  against  Thomas  S.  Walsh. 
A.  B.  Nathan,  for  appellant  J.  E.  Duress,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs. 

ANDREWS  ▼.  H.  &  H.  REINERS.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  19,  190G.)  Action  by  Annie 
Andrews,  as  administratrix,  etc.,  against  H.  & 
H.  Reiners.  No  opinion.  Reargument  ordered 
on  the  whole  case,  and  set  down  for  hearing 
on  Tuesday,  June  26,  1006. 

ANDREWS.  Respondent  v.  SCHMIDT,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second    Department    July    24,    1906.)    Action 


ANSTEAD,  Respondent  v.  WOODWARD  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  June  8,  1906.^  Ac- 
tion by  Belle  H.  Anstead  against  Willis  Woc^ 
ward  and  I.  Waldman  Teschner.  No  opiniot 
Order  affirmed  on  argument  with  $10  costs  lod 
disbursements. 

ARKENBURGH,  Respondent  ▼.  ARKEN'- 
BURGH,  Appellant  (Supreme  Court,  Appelltt* 
Division,  First  Department  July  12.  19ril> 
Action  by  Oliver  M.  Arkenburgh  against  Robert 
H.  Arkenburgh.  C.  E.  Souther,  for  app^l^cL 
R.  F.  Little,  for  respondent  No  opinion,  f^^ 
der  affirmed,  with  $10  costs  and  disbursements 
Order  filed. 

AUTO  LIGHTER  CO..  Respondent  ▼. 
WICKES,  HUGHES  &  CO.,  Appellant  «Sir 
preme  Court  Appellate  Division,  First  D<^pirt- 
ment  June  15,  1906.)  Action  by  the  Acn 
Lighter  Ck>mpany  against  Wickes,  Hucrhes  k 
Co.  No  opinion.  Appeal  dismissed,  with  |1^ 
costs  and  aisbursements.    Order  filed. 

BACHMAN,  Respondent  v.  OLIVER.  Ap- 
pellant (Supreme  Court  Appellate  Divisna 
Fourth  Department.  October  3,  1906.)  Act:*  i 
by  Max  Bachman  a^inst  Horace  6.  Oliver,  af 
president  No  opinion.  Order  reversed,  witi 
$10  costs  and  disbursements,  and  motion  grant- 
ed, for  the  reason  that  the  order  upon  whir  b 
the  order  of  sequestration  was  based  has  beta 
reversed  by  the  Court  of  Appeals. 

BACHMAN,    Appellant    ▼.    OLITER,    R^ 

spondent  (Supreme  Court  Appellate  Dirisio!:. 
Fourth  Department  October  10.  1906.)  Ac- 
tion by  Max  Bachman  against  Horace  G.  Oliver, 
as,    etc    No   opinion.    Motion    to    dismiss  ap- 

rl  denied,  without  costs,  with  leave  to  renv^ 
case  the  appellant  fails  to  file  and  s^^rr* 
printed  papers  on  appeal  within  10  -days  aft: 
the  determination  by  Mr.  Justice  Foote  of  the 
papers  to  be  printed. 

BAHR,  Respondent  v.  CLARKE,  App<»IlanL 
(Supreme  Court  Appellate  Division,  Fourth  D^ 
partment.  May  16,  1906.)  Action  by  Marj 
Bahr  against  John  J.  Clarse. 

PER  CURIAM.  Judgment  affirmed  with 
costs,  on  authority  of  Paine  v.  Upton,  87  K.  I. 
327,  41  Am.  Rep.  371. 

WILLIAMS,  J.,  dissents,  on  aothoritr  of 
Curtis  V.  Albee,  167  N.  T.  360,  60  N.  B.  GCa 

BAKER  V.  HAMILTON  et  al.  (Suprcr? 
Court,  Appellate  Division,  Second  Department. 
October  17,  1906.)  Action  by  Seward  Baker,  as 
trustee,  etc.,  against  Alexander  J.  F.  Hamilton. 
and  others. 

PER  CURIAM.  We  think  the  appellant  a 
entitled  to  the  fund  in  controversy,  the  di^tnta- 
tion  being  among  the  persons  who  answer  •" 
the  legal  definition  of  next  of  kin  at  the  tir^ 
of  the  death  of  the  testator,  and  not  at  tb<»  ti^e 
of   the   death    of    his   daughter.    See  Clark  7. 


}  y  E.  296.    The  firet  report  of  the  referee 

rild  be  con6rmed,  and  the  judgment  modified 
providing  that  the  fund  in  controversy. 
nely,  an  undivided  one  forty-second  part  of 
I  entire  fund,  be  paid  to  the  appellant,  in- 
m  of  to  the  respondent  Maude  Beekman, 
0,  as  modified,  affirmed,  with  costs  to  the 
peilant  against  the  said  respondent. 

BALh  Respondent,  v.  BAXiL,  Appellant. 
opreme  Court  Appellate  Division,  Second  De- 
rtnient.  October  5,  1906.)  Action  by  Mary 
Ba)J  against  Flexman  E.  Ball.  No  opinion. 
dgment  affirmed,  with  costs. 

5ALMAIN,  Respondent,  v.  ABRAHAM  et 
Appellants.  (Supreme  Court,  Appellate  Di- 
lon,  Second  Department.  June  15.  1906.) 
don  by  William  J.  Balmaln,  an  infant,  by 
guardian  ad  litem,  against  Abraham  Abra- 
n  and  others.  No  opinion.  Jud^rment  and 
er  unanimously  affirmed,  with  costs. 

ANKS,  Respondent,  v.  CITY  OF  MT.  VER- 
N.  Appellant,  (Supreme  Court,  Appellate 
i^ion,  Second  "Department.  ScptemDer  28. 
).)  Action  by  Charles  G.  Banks  against 
city  of  Mt  Vernon.  No  opinion.  Judgment 
med,  with  costs. 


VNKS,  Respondent,  v.  SEBRING.  Appel- 
.  (Supreme  Court,  Appellate  Division, 
rth  Department.  October  10,  1906.)  Ac- 
bv  (irace  L.  Banks,  an  Infant,  etc.,  against 
:  Sebring,  impleaded,  etc.  No  opinion.  Or- 
'eversed,  with  $10  costs  and  disbursements, 
motion  denied  and  judgment  vacated,  with- 


RNTTM  et  al..  Respondents,  v.  BIRGE  et 
ippellants.  (Supreme  Court,  Appellate  Di- 
i.  First  Department.  June  15.  1906.)  Ac- 
37  Cnrtia  A.  Barnum  and  others  against 
L.  Birge  and  another.  C.  L.  Barber,  for 
lants.  C.  B.  Pierce,  for  respondents.  No 
n.    Judgment  affirmed,  with  costs.    Order 


MS  ▼.  GRAND  THEATER  CO.  (Su- 
Court,  Appellate  Division,  First  Depart- 
October   12.   1906.)    Action  by  Solomon 

ron  against  the  Grand  Tlienter  Company. 

in  ion.     Application  denied,  with  $10  costs. 

signed. 

JTKUS.  Appellant,  v.  BROOKLYN 
FITS  R.  CO..  Respondent.  (Supreme 
Appellate  Division,  Second  Department. 
,  lOOO.)  Action  by  Aggie  Bartkus  against 
•ooklyn  Heights  Railroad  Company.  No 
I.  Judgment  of  the  Municipal  Court  un- 
sJy  affirmed,  with  costs. 

RDSLBB       et     aL.      Respondents,      v. 

C'll,  Appellant.  (Supreme  Court,  Ap- 
Dl vision.  Fourth  Department.  May  16, 
Action  by   Nathan  S.  Beardslee  and  an- 

i5r,  etc.,  against  John  D.  Church. 

)0  N.Y.S. — ^70 


KRUSE,  J.,  not  sitting. 

BENE,  Respondent,  v.  BNBQUIST,  Appel- 
lant (two  cases).  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  24,  1906.) 
Action  by  Mary  F.  Bene  against  Erik  Ene- 
quist.  No  opinion.  Judgments  of  the  Municipal 
Court  affirmed,  with  costs. 


BENEDICT  V.  PINCUS  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  8,  1906.)  Action  by  Julian  Benedict 
against  Louis  Pincus  and  another.  No  opinion. 
Motion   granted.    Order  IS  led. 

In  re  BENHAM.  (Supreme  (3ourt,  Appellate 
Division,  Second  Dopartment.  June  15,  1906.) 
In  the  matter  of  the  application  of  Richard  E. 
Bcnham  for  admission  to  the  bar.  No  opinion. 
Motion  granted. 

BENNETT.  Respondent,  v.  CITY  OF  UTI- 
CA,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  3,  1906.) 
Action  by  Charles  G.  Bennett  against  the  city 
of  Utica.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

BERMAN,  Appellant,  v.  WILLIAM  SIMP- 
SON &  CO.,  Respondent  (Supreme  CJourt  Ap- 
pellate Division,  Second  Department.  June  8, 
1906.)  Action  by  Joseph  Berman  against  Wil- 
liam Simpson  &  Co.  No  opinion.  Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 

BERTHELSON,  Appellant  v.  GABLER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  June  15,  1906.)  Action  by 
Carl  0.  Berthelson  against  John  C.  Gabler.  No 
opinion.  Motion  for  resettlement  of  order 
granted. 

BERWIN,  Respondent,  v.  DEITSCH  et  al., 
Appellante.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  July  24,  1906.)  Ac- 
tion by  Gustave  H.  Berwin  against  Charles 
Deitsch  and  Edward  J.  Deitsch.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

BIONDI,  Appellant  v.  METROPOLITAN 
MUSEUM  OF  ART.  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
July  12,  1906.)  Action  by  Ernesto  Biondl 
against  the  Metropolitan  Museum  of  Art,  im- 
pleaded. G.  R.  Hawes,  for  appellant  R.  W. 
De  Forest  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

In  re  BISCHOFF.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  25, 
1906.)  In  the  matter  of  Henry  BISCHOFF, 
Jr.  No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 

BISHOP,  Respondent  v.  LORGE,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 

rtment    June  20,  190G.)    Action  by  William 
Bishop  individually,  etc.,  against  Julius  B. 
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Lorge.  O.  E.  Minor,  for  appellant.  S.  Keeler, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

BISSELL,  Respondent,  v.  SACKBTT  WAL- 
BOARD  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  23, 
1906.)  Action  by  Francis  W.  Bissell  against  the 
Sackett  Walboard  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WILLIAMS,  J.,  not  voting. 

BLANCK,  Respondent,  v.  PRESTON,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  27,  1906.)  Action  by 
Mary  Ann  Blanck  against  Charles  M.  Preston, 
as  receiver  of  the  New  York  Building  Loan 
Banking  Company.  No  opinion.  Motion  grant- 
ed. 

BLANDY  et  al.,  Respondents,  y.  VANDBR- 
BILT  et  al..  Appellants.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  15, 
1900.)  Action  by  Graham  F.  Blandy  and  others 
against  William  K.  Vanderbilt  and  others.  W. 
B.  Homblower,.  for  appellants.  A.  B.  Parker, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

BLOCK,  Appellant  v.  NEW  YORK  ELEC- 
TRICAL WORKERS'  UNION,  Respondent 
(Supreme  Court  Appellate  Division,  Second  De- 
partment June  8,  1906.)  Action  by  Harry 
Block  against  the  New  York  Electrical  Workers* 
Union.  No  opinion.  Judgment  of  the  Munici- 
pal Ck>urt  affirmed,  with  costs. 

BLUN,  Respondent,  v.  MAYER  et  a!.,  Appel- 
lants (two  cases).  (Supreme  Court  Appellate 
Division,  First  Department  June  25,  1906.) 
Actions  by  Ferdinand  S.  M.  Blun  against  Re- 
becca Maver  and  others.  No  opinion.  Motion 
denied,  with  $10  costs.    Order  filed. 

BOARDMAN,  Respondent  v.  SEXSMITH  et 
al.,  Appellants.  (Supreme  CJourt,  Appellate  Di- 
Division,  Second  Department  July  24,  1906.) 
Action  by  Howard  6.  Boardman  against  Alfred 
W.  Sexsmith  and  Chester  F.  Hauser,  etc.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

In  re  BOARD  OF  RAPID  TRANSIT  RAIL- 
ROAD COM'RS.  (Supreme  Court  Appellate 
Division,  Second  Department  June  27,  1906.) 
In  the  matter  of  the  application  of  the  board  of 
rapid  transit  railroad  commissioners  for  the  city 
of  New  York  for  the  appointment  of  three  com- 
missioners, etc.,  Brooklyn  &  Manhattan  Jjoop 
Lines,  Brooklyn  Sections.  No  opinion.  Motion 
granted. 

BOAZ,  Appellant  v.  COOLBAUGH,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  June  15,  19000  Action  by 
Charles  U.  Boaz  against  Frank  w.  Coolbaugh. 
A.  Thain,  for  appellant  F.  H.  Curry,  for  re- 
spondent. No  opinion.  Judgment  affirmed,  witii 
costs.    Order  filed. 


In    re    BOND.    (Supreme    Court,    App^' 
Division,  Second  Department.    July  24.  :  • 
In  the  matter  of  the  application  of  Chsr-  ' 
Bond   for  admission   to   the    bar.    No  o; . 
Application  granted.  | 

In  re  BOSTWICK.  (Supreme  Court  A- 
late  Division,  First  Department.  June  8,  '-* 
In  the  matter  of  Walter  W.  Bostwick.  No  . 
ion.    Motion  denied.    Order  filed. 

BOYER,  Respondent  v.  BOYBR,  App-. 
(Supreme  Court  Appellate  Division,  SecocJ 
partment  October  5,  1906.)  Action  bv  C  :. 
ine  L.  Bover  against  Frank  W.  Bqyer. 
opinion.  Judgment  of  the  Municiiial  (Socit 
firmed  by  default,  with  costs. 

BRADT  V.   CLARK.    (Supreme    Court  > 
pellate  Division,  First  Department.    Octob^: 
1906.)    Action    by    George    S.     Bradt    t:: 
Frank  A.  Clark.    No  opinion.    Motion  cr>' 
with  $10  costs.    Order  filed. 


BRBCHTLRIN.    Respondent,     ▼.     GRF^ 
WOOD    CEMETERY,    Appellant.       (Su  .- 
Court  Appellate  Division,  Second  Depan 
June   8,    1906.)      Action    by    Mary    Breil 
against  the  Greenwood  Cemetery.     No  opiL. 
Judgment  and  order  affirmed,  with  costs. 

BREVOORT     REAL     ESTATE      CO. 
KINGSTON  et   al.     (Supreme    Court   A- 
late    Division,    First    Department.      Jure  . 
1906.)     Action   by   the   Brevoort    Real   ¥.- 
Company   against  John   Kingston    and   oti  : 
C.  H.  Stoddard,  for  appellants  Nobel  and  ot  - 
F.  M.  Avery,  for  respondent  ClaJffy.     No  ^ 
ion.     Order  affirmed,  with  $10  cosU  and  ». 
bursements. 

In  re  BROOKS.  (Supreme  Ck>nrt  Ar- 
late  Division,  First  Department.  June  8,  H" 
In  the  matter  of  Susan  R.  Brooks.  No  opin^ 
Motion  denied.    Order  filed. 

BROOKS  V.  INTERNATIONAL  RT.  0 
(Supreme  Court,  Appellate  Division.  Fou: 
Department  June  1,  1906.)  Action  by  Ja= 
F.  Brooks,  as,  etc,  against  the  Intematio- 
Railway  Company. 

PER  CURIAM.     Motion  for  reargument  *- 
nied,  with  |10  costs. 

NASH,  J.,  not  sitting. 

In  re  BROWN.     (Supreme  Court,  App^l 
Division,   Second   Department      September  -^ 
1906.)      In    the   matter   of   the    applicatioD 
Nathaniel  M.  Brown  for  admission  to  the  h'r 
No  opinion.     We  are  of  the  opinion  th-it  t 
applicant  should  be   in   good   standing  in  t) 
foreign   jurisdiction   to  be   received    as  an  r* 
tomey  and  counselor  in  this  state  bv  coir  " 
without  examination.    This  is  within  the  sp  ' 
if  not  within  the  strict  letter,  of  the  rule  of  tl. 
Court  of  Appeals. 

BROWN,  Appellant  v.  BRONSON  et  r.: 
Respondents.  (Supreme  Court,  Appellate  I'. 
vision.  First  Department    July  12,  19(>8.)    A^ 
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ion  by  Catherine  J.  Brown,  Individually,  etc., 
srainst  Sara  G.  Bronson  and  others.  J.  A. 
itraley,  for  appellant.  P.  B.  Candler,  for 
cs;pondents.  No  opinion.  Judgment  affirmed, 
rith  costs,  on  the  authority  of  Brown  v.  Bron- 
on,  93  App.  Div.  312,  87  N.  Y.  Supp.  872. 
>rder  filed. 

BROWN,  Respondent,  v.  ENGLISH  et  al., 
Lppellants,  (Supreme  Court,  Appellate  Di- 
ision.  Second  ttepartment.  October  17,  1906.) 
Appeal  from  Special  Term,  Nassau  County. 
Votion  by  Charles  B.  Brown  against  Paul  A. 
iSnglish  and  others.  Appeal  oy  defendants 
Vom  an  order  denying  a  motion  to  vacate  and 
;et  aside  a  levy  made  under  a  warrant  of  at- 
:nchment  issued  in  the  action,  and  to  vacate 
ilie  attachment  itself.  Affirmed.  Mr.  Shoe- 
Tiaker,  for  appellants.  Henry  J.  McCormick, 
"or  respondent. 

PER  CURIAM.     Order  affirmed,  with  $10 
:!Osts  and   disbursements. 

IIOOKBR,  J.  (dissenting).  The  motion  was 
made  upon  affidavits  read  by  the  plaintiff,  the 
warrant  of  attachment  and  affidavits  upon 
which  it  was  granted,  and  the  return  of  the 
sheriflf,  by  which  latter  it  appears  that  he  had 
Fittached  a  certain  judgment  against  this  plain- 
tiff and  in  favor  of  the  defendants,  docketed 
and  entered  in  the  clerk's  office  of  Nassau  coun- 
ty, for  $16,298.74,  damages  and  costs.  This 
action  was  brought  to  recover  the  sum  of  $52,- 
7 no  for  breach  of  contract  The  judgment  in 
the  prior  action,  in  favor  of  these  defendants 
and  against  this  plaintiff,  was  recovered  in 
ati  action  also  for  breach  of  contract.  The 
affidavit  of  the  plaintiff,  upon  which  the  at- 
tachment herein  is  based,  states  that  he  is 
entitled  to  recover  in  this  action  the  sum  of 
$52,750,  over  and  above  all  counterclaims  known 
to  him.  The  appellants'  principal  contention 
is  that  the  judgment  of  $10,298.74,  which 
had  been  recovered  against  this  plaintiff  by 
these  defendants  prior  to  the  commencement 
of  this  action,  is  a  proper  subject  of  counter- 
claim, and  hence  the  plaintiff  may  not  truth- 
fully aver  in  his  application  for  an  attach- 
ment that  the  claim  he  sets  up  in  the  complaint 
is  over  and  above  all  counterclaims  known  to 
him.  Code  Civ.  Proc.  §  636.  The  denial  of 
the  motion  at  Special  Term  was  based  upon  the 
jjround  that  the  judgment  in  defendants*  favor 
against  the  plaintiff  may  be  used  by  them  in 
this  action  by  way  of  set-off  but  not  as  a 
counterclaim,  and  hence  the  statement  in  plain- 
tiff's affidavit  in  support  of  the  attachment, 
that  the  amount  he  claimed  was  over  and 
above  all  counterclaims  known  to  him,  was  the 
fact,  and  the  court  had  jurisdiction  to  grant 
the  attachment.  The  levy  on  the  judgment 
against  the  plaintiff  by  the  sheriff,  therefore, 
was  valid.  I  do  not  agree  with  the  conclu- 
sion reached  by  the  learned  Special  Term 
that  the  judgment  against  the  plaintiff  is  not 
a  counterclaim,  as  that  term  is  used  in  section 
r»3r>  of  the  Code  of  Civil  Procedure.  We  may 
have  recourse  to  the  Code  itself  for  a  state- 
ment of  what  a  counterclaim  is.  Section  5()0 
of  the  Code  provides  that  the  answer  of  the  de- 
fendant must  "contain  •  ♦  ♦  (2)  A  state- 
ment  of   any   new   matter   constituting   a   de- 


fense or  counterdafm.  In  ordinary  and  concise 
language  without  repetition":  and  the  sub- 
ject of  the  following  section  (501)  is  stated  to 
be  "Counterclaim  Defined."  That  section,  so 
far  as  material,  reads:  "The  counterclaim, 
specified  in  the  last  section,  must  tend,  in  some 
way,  to  diminish  or  defeat  the  plaintiff's  re- 
covery, and  must  be  one  of  the  following  caus- 
es of  action  against  the  plaintiff,  •  ♦  •  (2) 
In  an  action  on  contract,  any  other  cause  of 
action  on  contract,  existing  at  the  commence- 
ment of  the  action."  It  Is  apparent,  in  the 
first  place,  from  the  nature  of  things,  that  the 
establishment  of  this  judgment  of  $16,208.74 
against  the  plaintiff  will  at  least  diminish,  and 
perhaps  entirely  defeat,  the  plaintiff's  recovery 
in  this  case.  In  the  secona  place,  the  judg- 
ment in  defendants*  favor  is  a  cause  of  action 
on  contract,  existing  at  the  commencement  of 
the  action.  It  is  established  by  the  papers, 
and  uncontroverted,  that  the  judgment  in  de- 
fendants' favor  was  perfected  before  the  com- 
mencemnt  of  the  present  action.  Judgments 
are  contracts  of  record.  "Contracts  are  of  three 
kinds:  simple  contracts,  contracts  by  special- 
ty, and  contracts  of  record,  A  judgment  is 
a  contract  of  the  highest  nature  known  to  the 
law.  Actions  upon  judgment  are  actions  on 
contract."  Taylor  v.  Root,  ♦43  N.  Y.  335,  344. 
The  fact  that  section  1913  of  the  Code  of  Civil 
Procedure  provides  that  an  action  upon  a 
judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  cannot  be  maintained  between 
the  original  parties  to  the  judgment  unless  10 
years  have  elapsed  since  the  docketing  of  the 
judgment,  or  ft  was  rendered  by  default,  where 
the  summons  was  served  otherwise  than  per- 
sonally, or  the  court  grants  leave  to  bring 
action,  does  not  deprive  the  judgment  of  the 
cardinal  attribute  that  it  possesses,  that  it  is  a 
cause  of  action  upon  a  contract  "of  the  highest 
nature  known  to  the  law."  One  of  the  effects 
of  section  1913  of  the  Code  is  to  prevent  an 
owner  from  bringing  an  action  upon  the  cause 
of  action  that  he  has  in  his  judgment  until 
10  years  have  elapsed,  or  nnless  the  court 
grants  leave;  but  nothing  is  to  be  found  in 
that  section  or  elsewhere  to  prevent  the  owner 
of  a  judgment  from  asserting  his  cause  of  ac- 
tion by  way  of  counterclaim.  Badlam  v.  Spring- 
steen, 41  Hun,  160.  Of  course,  the  word 
"counterclaim,"  as  it  is  used  in  section  636  of 
the  Code,  which  requires  the  nlaintiff  to  es- 
tablish to  the  satisfaction  of  the  judge  grant- 
ing the  warrant  of  attachment  that  the  plain- 
tiff is  entitled  to  recover  over  and  above  all 
counterclaims  known  to  him,  has  the  same 
meaning  as  attaches  to  the  word  when  it  is 
used  in  section  500  of  the  Code;  and  section 
501  having  defined  the  term  as  used  in  sec- 
tion 500,  there  is  no  diflScnlty  in  construing 
its  meaning  as  used  in  section  636.  My  con- 
clusion is  that  the  judgment  the  defendants 
had  recovered  against  the  plaintiff  may  be  used 
as  a  counterclaim  to  the  cause  of  action  set 
forth  in  the  complaint  in  this  action,  and  that 
the  statement  in  the  plaintiff's  affidavit,  read 
in  support  of  the  attachment,  that  he  is  en- 
titled to  recover  the  sum  of  $52,750  over  and 
above  all  counterclaims,  is  not  the  fact.  The 
warrant  of  attachment  commanded  the  sheriff 
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of  any  county  In  the  state  to  attach  so  much 
of  the  property  in  his  county,  which  the  de- 
fendants or  either  of  them  have,  as  will  satis- 
fy the  respondent's  demand  of  $52,750,  with 
interest  from  the  commencement  of  this  action, 
with  costs  and  expenses ;  but  the  plaintiff, 
as  has  been  shown,  was  not  entitled  to  that 
direction  to  the  sheriff,  for  in  this  action  he 
was  not  entitled  to  recover  that  sum  over  and 
above  all  counterclaims.  The  order  denying  the 
defendants*  motion  should  therefore  be  reversed, 
and  the  warrant  vacated. 
RICH,  jr.,  concurs. 

BROWN,  Respondent,  v.  KBLLBR,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  July  12,  1906.)  Action  by  Diva 
Brown  against  William  B.  Keller.  F.  C.  Leu- 
buscher,  for  appellant.  I.  N.  Jacobson,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

BROWN  et  al..  Respondents,  v.  RETSOF 
MINING  CO.,  Appellant  (Action  No.  4). 
(Supreme  Court,  Appellate  Division,  Second 
Depaj-tment.  June  lo,  1900.)  Action  by  Ed- 
ward W.  Brown  and  James  W.  Shaw  against 
the  Retsof  Mining  Ck>mpany.  No  opinion. 
Judgment  nnanimously  affirmed,  and  order 
granting  extra  allowance  reversed  for  want  of 
power  in  the  court  at  Trial  Term  to  grant  the 
same,  without  costs  to  either  party,  on  the 
authority  of  Brown  v.  Retsof  Mining  Company 
(decided  by  this  court  November  17,  1905) 
95  N.  Y.  Supp.  815. 

BROWN  et  al..  Respondents,  r.  REXTSOF 
MINING  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 12,  1906.)  Action  by  Edward  W.  Brown 
and  James  W.  Shaw  against  the  Retsof  Mining 
Ck>mpany.     No  opinion.     Motion  denied, 

BROWN  et  al.,  Appellants,  v.  S.  LIBB- 
ISIAN'S  SONS  BREWING  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment September  28,  1900.)  Action  by 
William  M.  Brown  and  James  H.  Eckersley, 
copartners,  etc.,  against  the  S.  Liebman's  Sons 
Brewing  Clompany.  No  opinion.  Judgment  of 
the  Municipal  C]k>urt  unanimously  affirmed,  with 
costs. 

BROWN,  Respondent  v.  ZIFP,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  15,  1906.)  Action  by  Doris 
Brown  against  Pauline  Ziff.  No  opinion.  Mo- 
tion to  print  additional  papers  on  appeal  denied, 
as  it  is  evident  that  the  papers  were  not  speci- 
fied in  the  order. 

BROWN,  Respondent,  v.  ZIFF,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  24,  1006.)  Action  by  Doris 
Brown  against  Pauline  ZifP.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

In  re  BROWNE.  (Supreme  Court  Appellate 
Division,  First  Department  June  25,  1906.) 
In  the  matter  of  Henry  II.  Browne.  No  opin- 
ion.   Respondent  disbarred.    Order  filed. 


BRUNKHORST,  Appellant,  ▼.  HEE: 
MANN  et  al.,  Respondents.  (Supreme  Cc-T- 
Appellate  Division,  Second  Department  J.:- 
8.  1906.)  Action  by  Jacob  Brunkhorst  ag^: 
Wilhelmina  Herrmann,  as  executrix,  etc,  e:. 
others.  No  opinion.  Judgment  affirmed,  via 
costs. 


BUCKLEY  et  al.,  Respond^its,  t.  NX.' 
YORK  &  B.  DYEWOOD  CO.,  Appellant  >.- 
preme  Court  Appellate  Division,  Second  I^ 
partment  June  8,  1906.)  Action  by  Dan:- 
Buckley  and  others  against  the  New  York  i 
Boston  Dye  wood  Company.  No  opinion.  Jn^- 
ment  affirmed,  with  costs. 

In  re  BUFFTON.  (Supreme  Court  Ap: : 
late  Division,  Fourth  Department  Maj  1 
1906.)  In  the  matter  of  the  application  o: 
Henry  Buff  ton  for  a  special  town  meeting  rf 
the  town  of  Parma,  Monroe  county,  etc  N 
opinion.  Order  affirmed,  with  $10  costs  tz: 
disbursements. 

BUKOCY,    Appellant    ▼.    CITY    OP   YON- 
KERSj   Respondent     (Supreme    Court   Apr-* 
late  Division,  Second  Department      Septeni  •? 
28,  1906.)     Action  by  Joseph   Bukocy  apai:. 
the  city  of  Yonkers. 

PER  CURIAM.  Judgment  reversed.  &r: 
new  trial  granted,  costs  to  abide  the  event:  «•: 
the  ground  that  the  decision  is  insufficieci  - 
support  the  judgment  and  without  <x>nside.-i:; 
any  other  questions  presented. 

HOOKER,  J.,  dissents. 

In  re  BULLARD.  (Supreme  Court,  App4 
late  Division,  First  Department  June  S. 
1906.)  In  the  matter  of  Sibbel  D.  Bullard.  N« 
opinion.    Motion  denied.    Order  filed. 

In  re  BURGESS.     (Supreme  Court  Ar^ 
late  Division,  First  Department    June  8,  1!^'* 
In  the  matter  of  Caleb  A.  Burgess.     No  orir- 
ion.    Application  denied.    Settle  order  on  notice 

BURNETT  et  al..  Respondents,  v. 
SCHMITZ,  Appellant  (Supreme  Court  A> 
pellate  Division.  First  Department  July  12. 
1906.)  Action  by  George  B.  Burnett  and  ar- 
other  against  Frederick  Schmitz.  T.  Han^T. 
for  appellant  M.  S.  Guiterman,  for  k-siklJ 
ents.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 

BURT,  Respondent  v.  HOCHSTIM,  ApH- 
lant  (Supreme  Court  Appellate  Divii^i^r. 
Second  Department  June  lo,  1906.)  Acti  ^ 
by  Hazel  Burt  against  Max  Hochstim.  No 
opinion.    Motion  to  dismiss  appeal  granted. 

In  re  BURWELL'S  ESTATE.  (Supreir^ 
Court  Appellate  Division,  Fourth  Departm^n. 
June  1,  1906.)  In  the  matter  of  the  estate  ■»: 
Dudley  Burwell,  deceased.  No  opinion.  Mt> 
tion  to  dismiss  appeal  granted,  with  costs,  in- 
eluding  $10  costs  of  motion. 

BUX,    Appellant,    v.    TIGHE,    RespoiKlr-t. 
(Supreme    Court,    Appellate    Division.    8v    ' 
Department     June  22,   1906.)    In    the  m  .: : 
of  the  application  of  Philip  Bux  for  a  pereiL?- 
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>r7  writ  of  mandamus  against  James  G.  Tiglie, 
9  magistrate,  etc.  No  opinion.  Order  affirmed, 
rith  $10  costs  and  disbursements. 

BYRNE  et  al.,  Appellants,  ▼.  BESOXJN, 
tespondent  (Supreme  Court.  Appellate  Divi- 
ion,  Second  Department.  October  5,  1906.) 
Lction  by  Joseph  M.  Byrne,  Henry  T.  McCoun,  I 
nd  Harold  Herrick  against  Rafala  S.  Best<Hi. 
^o  opinion.  Judgment  unanimously  affirmed, 
7ith  costs. 

BYRNE  et  al..  Respondents,  v.  WEIDEN- 
TELD  et  al..  Appellants.  (Supreme  CJourt, 
VT>pclIate  Division,  Second  Department.  June 
12.  1006.)  Action  by  Frank  P.  Byrne  and 
others,  as  executors  of  the  will  of  John  Byrne,  | 
lecoased,  against  Gamille  Weidenfeld  and ; 
others.     No  opinion.     Motion  denied. 

In  re  CALDWmJL  et  al.  (Supreme  Court, 
l.ppellate  Division,  Fourth  Department.  June  , 
I.  lOOG.)  In  the  matter  of  the  judicial  settie-  I 
ncnt  of  the  accounts  of  Frank  R.  Caldwell  and 
mother,  as  executors,  etc.,  of  Charles  W.  Gar- 
ock,  deceased.  No  opinion.  Decree  of  Surro- 
gate's CJourt  affirmed,  with  costs  to  the  respond- 
?nt,  Elizabeth  A.  Oarlock,  payable  out  ox  the 
estate.    No  other  costs  allowed. 

CALVIN,  Respondent,  v.  NESBITT,  Appel- 
lant. (Supreme  Ck>urt,  Appellate  Division, 
Pourth  Department.  June  1,  1906.)  Action 
by  Margaret  E.  Calvin  a^inst  Earl  Nesbitt, 
as  trustee,  etc.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


CASSIDY,  Respondent,  r.  SAUER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  September  26,  1906.) 
Action  by  John  0.  Cassidy,  as,  etc.,  against 
Charles  Sauer  and  others.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Appeals 
granted.  Questions  to  be  certified  for  review 
to  be  settled  by  and  before  Mr.  Justice  Wil- 
liams on  two  days'  notice. 


CAMPBELIi  et  al.,  Appellants,  y.  EMSLIE, 
Respondent.  (Supreme  CJourt,  Appellate  Divi- 
Bioii,  First  Department.  July  12,  1906.)  Ac- 
tion by  John  A.  Campbell  and  others  against 
James  Emslie.  F.  Pierce,  for  appellants.  W. 
McArthur,  for  respondent.  No  opinion.  Order 
aiTirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

CANNICE,  Appellant,  v.  TILDBN  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  10,  1900.) 
Action  by  lacuzza  Cannice,  as,  etc.,  against 
Georjje  T.  Tilden  and  another. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

NASH,  J.,  not  sitting. 

CAXTIN,  Respondent,  v.  CANTIN,  Appel- 
lant (two  cases).  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  12, 
VMM).)  Actions  by  Eugene  J.  Cantin  against 
I^ouis  de  M.  Cantin.  No  opinion.  Motions  to 
(lisiniss  appeal  granted,  unless  appeal  is  per- 
fected within  15  days;  case  to  be  placed  at  the 
foot  t)i  the  September  calendar.  On  compliance, 
motions  denied. 


CAREY  V.  MANHATTAN  RY.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  15,  1906.)  Action  by  John  Carey 
against  the  Manhattan  Railway  Company.  No 
opinion.     Motion  granted.     Order  signed. 


OAULFIBLD,  Appellant,  v.  CAULFIELD  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  8,  19(X$.) 
Action  by  George  M.  Caulfield  against  Robert 
A.  (Caulfield  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

CBBAL»I/)S  et  al..  Respondents,  v.  MUNSON 
S.  S.  LINE,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
12.  1906.)  Action  by  Juan  M.  Ceballos  and 
others  against  the  Munson  Steamship  Line. 
No  opinion.     Motion  granted. 

CENTRAL  TRUST  CO.  OF  NEW  YORK 
V.  PITTSBURG.  S.  &  N.  R.  CO.  et  al.  CX)CH- 
RAN  et  al.,  Appellants,  v.  SMITH,  Respondent. 
(Supreme  (jourt.  Appellate  Division,  Fourth  De- 
partment. June  1,  1906.)  Actions  by  the  Cen- 
tral Trust  (Company  of  New  York  against  the 
Pittsburff,  Shawmut  &  Northern  Railroad  Com- 
pany and  others,  and  Frederick  B.  Cochran  and 
others,  etc.,  against  Frank  Sullivan  Smith,  as, 
etc. 

PEIR  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  Held^  it  appearing 
that  the  expenditures  authorized  were  very  prop- 
erly limited  to  those  which  seem  to  be  necessary 
for  the  safe  and  present  operation  of  the  rail- 
road, and  that  the  value  of  the  lien  of  the  ap- 
pellants will  not  be  materially  affected  thereby, 
we  concur  in  the  direction  exercised  by  the 
Special  Term, 


CENTRAL  TRUST  CO.  OF  NEW  YORK  v. 
PITTSBURG,  S.  &  N.  R.  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  8,  190a)  Action  by  the  Central  Trust 
Company  of  New  York  against  the  Pittsburg, 
Shawmut  &  Northern  Railroad  Company  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

In  re  CHAMBERS.  (Supreme  Court,  Appel- 
late Division,  First  Department.  July  12, 
1906.)  In  the  matter  of  Bernard  Chambers. 
No  opinion.  Reference  ordered.  Settle  order 
on  notice. 

CHAMBERS,  Respondent,  v.  BOYD,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department  June  25,  1906.)  Action  by  Sid- 
ney C.  Chambers  against  George  B.  Boyd,  as 
executor,  etc.  No  opinion.  Motion  to  dismiss 
appeal  denied,  on  payment  of  $10  costs,  and 
leave  given  to  appellant  to  apply  to  the  court 
below  to  open  his  default.    Order  filed. 

In  re  CHAPMAN.  (Supreme  Ourt  Appel- 
late Division,  Second  Department  June  22, 
1906.)      In    the   matter  of   the   application   of 
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Charles  McC.   Chapman  for  admission  to  the 
bar.    No  opinion.    Motion  granted. 

CHAPMAN,  Respondent,  ▼.  DELAWARE, 
L.  &  W.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Di vision,  Fourth  Department.  June 
1,  1906.)  Action  by  Olive  Cliapman,  as,  etc., 
against  the  Delaware,  Lackawanna  &  Western 
Railroad  Company.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  $10  costs. 

CHASE,  Appellant,  v.  GROVER.  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  15,  1906.)  Action  by 
William  Sheafe  Chase  against  William  T.  Grov- 
er.  No  opinion.  Motion  granted,  on  condition 
that  the  claim  for  costs  be  waived;  otherwise 
motion  denied. 

CHELITJS  et  al.,  Respondents,  ▼.  WISE 
et  nl..  Appellant?.  (Supreme  Court,  Appellate 
Division,  I?'ourth  Department.  July  12,  1006.) 
Action  by  Antoinette  Chelius  and  another 
against  John  S.  Wise  and  another.  No  opinion. 
Motion  to  dismiss  appeal  denied,  without  costs, 
upon  the  ground  that  the  same  is  not  within 
rule  41  of  the  general  rules  of  practice. 

CITIZENS*  CENTRAL  NAT.  BANK,  Re- 
spondent, V.  MUNN,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department 
June  15,  1906.)  Action  by  the  Citizens'  Cen- 
tral National  Bank  against  John  P.  Munn.  G. 
Putzel,  for  appellant.  J.  A.  Garver,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
.^10  costs  and  disbursements.  Order  filed.  See 
99  N.   Y.   Supp.   19JL 

CITY  OF  MIDDLBTOWN,  Respondent,  v. 
JETNA  INDEMNITY  CO.  OF  HARTFORD, 
CONN.,  et  al.,  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  24, 
190a)  Action  by  the  city  of  Middletown 
against  the  ^tna  Indemnity  Company  of  Hart- 
ford, Conn.,  and  others.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  granted, 
costs  to  abide  the  event,  on  the  authority  of 
the  decision  of  this  court  on  the  former  appeal. 
97  App.  Dlv.  344,  90  N.  Y.  Supp.  16. 

CITY  OF  MT.  VERNON,  Respondent  v. 
BRETT  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department,  Sep- 
tember 28,  1906.)  Action  by  the  city  of  Mt. 
Vernon  against  John  H.  Brett  and  others.  No 
opinion.  Judgment  affirmed,  with  costs,  on  the 
authority  of  City  of  Mt  Vernon  v.  Kenlon,  97 
App.  Div.  191,  89  N.  Y.  Supp.  817. 

In  re  CITY  OF  NEWYORK.  In  re  JOHN- 
SON'S ESTATE.  (Supreme  Court,  Appellate 
Division,  First  Department  July  12,  1906.) 
In  the  matter  of  the  city  of  New  York  and  in 
the  matter  of  the  estate  of  Bradish  Johnson. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


CITY  OF  NEW  YORK,  Respondent,  ▼. 
HARWEIAN  CO.,  Appellant  (Supreme  Court, 
Appellate    Division,    First    Department.      July 


12,  1906.)  .Action  by  the  city  of  New  Ti 
againat  the  Harweian  (Company.  8.  RothschS 
for  appellant  T.  Connoly,  for  respondent  31 
opinion.  Order  affirmed,  witJh  $10  costs  u 
disbursements.    Order  filed. 

CITY  OF  WATBRTOWN,  Respondect  l 
RODENBAUGH,  Appellant  (Supreme  Co  i 
Appellate  Division,  Fourth  Department  M^ 
16,  1906.)  Action  by  the  city  of  Wateru>«i 
against  Lillian  Rodenbaugh. 

PER  CURIAM.  Judgments  of  county  t4 
city  courts  reversed,  with  costs.  See  ded-  :* 
enacted  between  same  parties,  handed  down  Mill 
2,  1906  (98  N.  Y.  Supp.  885). 

WILLIAMS,  J.,  dissents.  I 

CLINTON,  Respondent  ▼.  VILLAGE  OF 
PORT  JERVIS,  Appellant  (Supreme  Coirt, 
Appellate  Division,  Second  Department  S  ?• 
tember  28.  1906.)  Action  by  Stanley  Clint  l 
by  Nellie  Clinton,  his  guardian  ad  litem,  agait-t 
the  village  of  Port  Jervis.  No  opinion.  Intrr- 
locutory  judgment  affirmed,  with  costs. 

CITY  OF  ROCHESTER,  Respondent  t. 
ROCHESTER  &  L.  O.  WATER  CO.  et  '- 
Appellants.  (Supreme  Couit,  Appellate  IJ::- 
sion.  Fourth  Department  June  1,  1906.)  A-- 
tion  by  the  city  of  Rochester  against  the  Ro:i 
ester  &  Lake  Ontario  Water  Company  and  s^ 
other. 

PER  CURIAM.  Judgment  affirmed,  with  co**- 
NASH  and  KRUSE,  JJ.,  dissent 

CLARK,  Respondent  v.  ULSTEIR  &  D.  R. 
CO.,  Appellant  (Supreme  Court,  App**!:.!'- 
Division,  Third  Department  June  27,  ll^t. 
Action  by  W.  Frank  Clark  against  the  Uis: : 
&  Delaware  Railroad  (company.  No  opinioiv 
Judgment  and  order  unanimously  affirmed,  wiu 
costs. 

In  re  COHEN.  (Supreme  Court,  Appel!f^r- 
Division,  First  Department  July  12,  lfh»i' 
In  the  matter  of  Nathaniel  Cohen.  No  opiD)>i 
Ordered  that  respondent  file  answer  in  20  days. 

COHEN,  Appellant  v.  FREEDMAN,  Re- 
spondent (Supreme  (jourt.  Appellate  Division, 
First  Department  July  12,  inoa)  Actia:. 
by  Max  Cohen  against  Joseph  Freedman.  A. 
Weil,  for  appellant  P.  M.  Abrahams,  for  n»- 
spondent  No  opinion.  Order  affirmed,  with 
$10  coats  and  disbursements.     Order  filed. 

COHEN,   Respondent,   v.   HBLLAR,   Aprvv 

lant  (Supreme  Court,  Appellate  Divi-^i^:: 
Second  Department  June  8,  1906.)  Act  < :: 
by  Samuel  Cohen  against  Max  Hellar.  N>^ 
opinion.  Judgment  of  the  Municipal  Cour: 
affirmed,  with  costs. 

COHEN  et  al.  v.  WESTERN  ELECTRIC 
CO.  (Supreme  Ourt,  Appellate  Division,  Firs: 
Department  October  12,  1906.)  Action  br 
Isaac  Ohen  and  others  a^inst  the  Westert 
Electric  company.  No  opinion.  ApplicatioQ 
denied,  with  $10  costs.     Order  signed. 
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In  n  COHN.  (Supreme  Court,  Appellate 
>iyision,  First  Department.  July  12,  1906.) 
n  the  matter  of  Charles  Cohn.  No.  opinion, 
teference  ordered.     Settle  order  on  notice. 

COLEMAN,  Respondent,  v.  NEW  YORK 
:iTY  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
i,  1906.)  Action  by  Norah  Coleman,  as  ad- 
ninistratrix,  etc.,  of  James  Coleman,  deceased, 
i^ainst  the  New  York  City  Railway  Company. 
So  opinion.  Judgment  and  order  unanimously 
LtDrmed,  with  costs. 

COLTON,  Appellant,  v.  RAYMOND  et  al., 
^Respondents.  (Supreme  Court,  Appellate  Divi- 
}ion.  First  Department.  July  12,  1906.)  Ac- 
:ion  by  Charles  W.  Colton  against  Irving  E. 
[iaymond  and  others.  L.  L.  Delafield,  for 
ippellant.  W.  B.  Homblower,  for  respondents. 
Vo  opinion.  Judgment  affirmed,  with  costs, 
)n  opinion  of  the  court  below.  85  N.  Y.  Supp. 
210.    Order  filed. 

COLUMBUS  TRUST  CO.,  Respondent,  v. 
MOSIER,  Appellant  (Supreme  Court,  Appel- 
ate Division,  Second  Department.  June  8, 
11K)G.)  Action  by  the  Columbus  Trust  Com- 
lany  against  George  Mosier.  No  opinion. 
Judgment  affirmed,  with  costs. 

CONKLIN,  Respondent,  v.  CONKLIN,  Ap- 
lellant.  (Supreme  Court,  Appellate  Division, 
•second  Department.  October  12,  1906.)  Ac- 
ion  by  Jeannie  L.  Conklin  against  Henrv  Conk- 
in.  No  opinion.  Order  affirmed,  with  $10 
^osts  and  disbursements. 

CONNELLY,  Appellant,  v.  BROOKLYN 
HEIGHTS  R.  CO..  Respondent.  (Supreme 
^ourt.  Appellate  Division,  Second  Department. 
Tune  15.  1906.)  Action  by  John  Connelly 
ifjainst  the  Brooklyn  Heights  Railroad  Com- 
>nny.  No  opinion.  Judgment  of  the  Municipal 
:!ourt  reversed,  and  new  trial  ordered,  costs 
o  abide  the  event;  on  the  ground  that  the 
rase  presented  a  question  for  the  jury. 

COONEY  V.  McGRATH.  (Supreme  CJourt, 
Appellate  Division,  First  Department.  October 
2.  3000.)  Action  by  Mary  Coonev  against 
Tohn  E.  McGrath.  No  opinion.  Motion  grant- 
d,  with  $10  costs.     Order  filed. 


In  re  COONEY'S  WILL.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 10,  1906.)  In  the  matter  of  the  probate  of 
he  last  will  and  testament  of  Johanna  Cooney, 
oceased.  No  opinion.  Decree  of  Surrogate's 
Tourt  affirmed,  with  costs,  on  the  opinion  in 
ame  case  on  former  appeal,  reported  in  112 
Lpp.  Div.  659,  98  N.  Y.  Supp.  676. 


In  re  COOPER.  (Supreme  Court,  Appellate 
)ivision.  Second  Department.  June  27,  1906.) 
n  the  matter  of  the  application  of  (Jeorge  L. 
'coper  for  admission  to  the  bar.  No  opinion. 
Lpplication  for  admission   to  the  bar  granted. 

CORN.  Appellant,  v.  ROSENBERG  et  al., 
tospondents.  (Supreme  Court,  Appellate  Divi- 
ion.   First  Department.     June  15,  1906.)     Ac- 


tion by  Henry  Com  against  Gilbert  Ij.  Rosen- 
berg and  others.  G.  Hahn,  for  appellant 
M.  J.  Stroock,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  coBta  and  disburse- 
ments.    Order  filed. 

COSTirr  y.  JEANTET  et  al.  (two  cases). 
(Supreme  dlourt.  Appellate  Division,  First  De- 
partment June  15,  1906.)  Actions  by  Gas- 
ton (Ik>stet  against  Edward  J.  Jeantet  and  oth- 
ers. No  opinion.  Motions  granted,  with  $10 
costs  in  each  case.    Orders  filed. 

COUDERT,  Appellant,  v.  JARVIS,  Respond- 
ent (Supreme  (Ik>urt,  Appellate  Division, 
First  Department  July  12,  1906.)  Action  by 
Ijouis  L.  Coudert,  as  trustee,  against  Samuel  M. 
Jarvis.  W.  B.  Crisp,  for  appellant  A.  H. 
Kohn,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 
Leave  granted  to  appeal  to  the  Court  of  Ap- 
peals.   Settle  order  on  notice. 

CROTTY,  Appellant,  v.  DB  DION-BOUTON 
MOTORETTE  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  24,  1906.)  Action  by  Hoi  ton  M.  Crotty 
against  the  De  Dioz^Bouton  Motorette  Com- 
pany. No  opinion.  Judgment  in  so  far  as 
appealed  from  and  order  unanimously  affirmed, 
with  costs. 

In  re  CULLINAN,  Excise  CJom'r.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  8,  1906.)  In  the  matter  of  the  applica- 
tion of  Patrick  W.  Cullinan,  as  state  commis- 
sioner of  excise,  respondent,  for  an  order  re- 
voking and  canceling  liquor  tax  certificate  No. 
26.569,  issued  to  Hugo  Bauer,  appellant  No 
opinion.  Order  affirmed  with  $10  costs  and 
disbursements. 

CURTIS  BROS.  LUMBER  CO.,  Appellant 
y.  FAWCETT,  Respondent  (Supreme  CJourt 
Appellate  Division,  Second  Department  Sep- 
tember 28,  1906.)  Action  by  the  Curtis  Bros. 
Lumber  Company  against  George  M.  Fawcett. 
No  opinion.  Judgment  of  the  Municipal  Court 
unanimously  affirmed,  with  costs. 


CZOSEK,  Respondent  v.  JAECKLB,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  12.  1906.)  Action 
by  Paul  Czosek,  etc.,  against  Mary  .laeckle,  etc. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

DALEY  et  al..  Respondents,  y.  STUMPP  & 
WALTER  CO..  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
24,  1006.)  Action  by  Charles  J.  Daley  and 
Charlps  Sollen,  etc..  against  the  Stumpp  & 
Walter  Company.  No  opinion.  Judgment  of 
the  Municipal  Court  reversed,  and  new  trial  or- 
dered, costs  to  abide  the  event;  on  the  ground 
that  the  plaintiffs  did  not  prove  that  they  de- 
livered the  sods  contracted  for. 

DANIEL,  Appellant  V  MANHATTAN 
LIFE  INS.  CO.,  Respondent  (Supreme  <3ourt 
Appellate  Division,  Second  Department  June 
8.  1906.)    Action  by  Walter  T.  Daniel  against 


Digitized  by 


Google 


1112 


100  NEW  YORK  SUPPLEMENT 
and  184  New  York  State  Reporter 


the  Manhattan  Life  Insurance  Company.     No 
opinion.    Judgment   affirmed,    with    costs. 

DANZIGER,  Appellant,  v.  SIMMONS  et  al.. 
Respondents.  (Supreme  Court,  Anpellnte  Di- 
vision, First  Department.  July  12,  1900.)  In 
the  matter  of  Nathan  Danziger  against  J.  Ed- 
wfird  Simmons  and  others.  K.  P.  Chittenden, 
for  appellant  T.  Connoly,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order   filed. 

DATE,  Respondent,  v.  NEW  YORK  GLU- 
COSE CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  5, 
1906.)  Action  by  Albert  Henry  Date  against 
the  New  York  Glucose  Company.  No  opinion. 
Motion   to   resettle  order  granted. 

In  re  DAYTON.  VAN  DYKE,  Appellant,  v. 
DAYTON,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  8, 
1906.)  In  the  matter  of  the  application  of 
John  W.  Dayton  for  revocation  of  letters  of  ad- 
ministration granted  to  Henry  E.  Van  Dvke  on 
the  personal  estate  of  Mathilda  De  Marais  Van 
Dyke,  deceased,  Henry  B.  Van  Dyke  against 
John  W.  Dayton.  No  opinion.  Decree  of  the 
Surrogate's  (jourt  of  Kings  County  reversed, 
with  costs,  on  the  ground  that  the  husband  was 
not  disqualified  to  act  as  his  wife's  administra- 
tor, and  the  petition  for  revocation  of  letters 
dismissed,  with  costs. 

DBHLER,  Respondent,  v.  MADER,  Appe*- 
lant.  (Supreme  Court,  Ajbpellate  Division,  Sec- 
ond Department  July  24,  1906.)  Action  by 
Clemmens  Dehler  against  Louis  Mader.  Ko 
opinion.  Judgment  of  the  Municipal  0>urt  re- 
versed, and  new  trial  ordered,  costs  to  abide 
the  event;  on  the  ground  that  the  specifica- 
tions, which  were  part  of  the  contract,  were  not 
put  in  evidence. 

DELILB,  Respondent,  v.  LONG  ISLAND 
REALTY  CO.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  8,  1906.)  Action  by  Margaret  O.  Delile 
against  the  Long  Island  Realty  Company,  James 
J.  Gormlev,  and  Cadman  H.  J.  Frederick.  No 
opinion.    Judgment  affirmed,  with  costs. 

DE  LUCA  V.  ARCHER  MB^G.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  87  1006.)  Action  by  Ferdinand  de 
Luca  against  the  Archer  Manufacturing  Com- 
pany. No  opinion.  Motion  granted.  Order 
signed.  

DEMING,  Respondent  v.  THOMSEN,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Dejiartment  October  5,  1906.)  Action 
by  Macy  F.  Deming,  as  executor,  etc.,  against 
Thomas  H.  Thomsen.  No  opinion.  Judgment 
affirmed,  with  costs. 

DENHARD,  Respondent,  v.  GILBERT  et  al., 
Appellants.  (Supreme  0)urt,  Appellate  Divi- 
sion, Second  Department  June  22,  1906.)  Ac- 
tion by  Adam  L.  Denhard  against  Abel  H.  Gil- 
bert, impleaded  with  Thomas  L.  James  and 
others.    No    opinion.    Judgment    reversed,    and 


new  trial  granted,  costs  to  abide  the  final  s«^ 
of  costs;  on  the  ground  that  there  is  no  £:^ 
ing  of  pecuniary  injury  to  the  plaintiff*!  ^ 
signer,  and  no  evidence  returned  from  rti 
such  a  finding  could  be  supplied. 

DERBY,  Respondent,  v.  DEGNON-McLE  J 
CONTRACTING   CO.,   Appellant   (two  ^: 
(Supreme  Court  Appellate  Divis]on«  Secot 
partment    June  15,  1906.)    Actions  by  M 
L.   Derby  and   Orville  P.    Derby    against 
Degnon-McLean     Contracting     Company. 
opinion.    Motion  to  resettle  orders  granted 

PFRINGER.  Respondent  v.  COLONia 
TJFE  INS.  CO.,  Appellant  (Supf>»me  Court  A-- 
pellate  Division,  Second  Department.  Ja?^  JL 
1906.)  Action  by  Laura  Deringer  against  tt?  •  > 
lonial  Life  Insurance  Ompany  of  America.  Ni 
opinion.    Motion  for  r'^argument  denied. 

DBTWEILER,  Appellant,  v.  DOWLJNO  *? 
al..  Respondents.  (Supreme  Court,  Apr  ' 
Division,  First  Department  July  12,  VJ-' 
Action  by  Thomas  N.  Detweiler  against  Joht  r. 
Dowling  and  others.  F.  H.  Field,  for  an-'^ 
lant  M.  Kendall,  for  respondents.  No  o-  > 
ion.  Order  affirmed,  with  $10  costs  and  Is* 
bursements.    Order  filed. 

DETWEILER,  Anpellant,  v.   DOWLINT- 
al..    Respondents.    (Supreme    Court,    .\pp*  : 
Division.    First   Department    July    12.    T.» 
Action  by  Thomas  N.  Detweilep  against  J  ' 
F.   Dowling  and  others.    F.   H.   Field,  for 
pellant    P.    M.    Herzog,    for  xespondeub:.  ^ 
opinion.    Order   affirmed,   with    $10    costs  ti  , 
disbursements.    Order  filed.  i 

In  re  DEUEL.     (Supreme   Court,   App-""    | 
Division,    First    Department    June    20,    10  ■ 
In  the  matter  of  Joseph  M.  Deuel.    No  opick- 
Reference  ordered.   

DEY,  Respondent,  v.  KTPP.  Appellant  <^  • 
preme  Court  Appellate  Division,  Second  T'- 
partment  June  8,  1006.)  Action  by  I^fny?" 
Dey  against  Anna  A.  Kipp,  as  admin istrs^r- 
etc.  No  opinion.  Judgment  of  the  MuniciN 
Court  affirmed,  with  costs. 


DIETRICH  ▼.  HEIM.  (Supreme  Cocr- 
Appellate  Division,  First  Department.  0ct4^'- 
12,  1906.)  Action  by  Justus  Dietrich  ari'* 
Sophie  S.  Heim.  No  opinion.  Motion  granCf- 
with  $10  costs.    Order  filed. 

DINGMAN,  Respondent  ▼.  SYLVEPTfr. 
et  al..  Appellants.  (Supreme  Court,  Api»'  * 
Division,  Fourth  Department  May  2^,  T>"' 
Action  by  Yates  Dingman  again.st  Lewis  Sy^  - 
ter  and  others.  No  opinion.  Judgment  atx^ 
ed,  with  costs.  ^__^^ 

In  re  DOELGER'S  WILL.  (Supreme  Co:r« 
Appellate  Division,  Second  Department  Ju  ' 
8,  1906.)  In  the  matter  of  proving  the  Ia5t  v . 
and  testament  of  Johanna  Doelger,  also  kno^  - 
as  Johanna  Doelger  Schneider,  deceased.  » t . 
No  opinion.  Decree  of  Surrogate's  Ourt  c«f 
Kings  County  affirmed,  without  coats. 
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DOERSCH,  Respondent,  v.  CENTRAL  PA- 
:>ER  BOX  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
5< ,  11)00.)  Action  by  Conrad  Doersch  against 
:!entral  Paper  Box  Company.  No  opinion.  Mo- 
ion  granted,  with  leave  to  the  appellant  to 
withdraw  its  appeal  to  the  court  of  appeals, 
vithout  costs,  within  10  days,  and  on  the  fur- 
her  condition  that  the  respondent  pay  $10  mo- 
ion  costs  and  the  disbursements  of  the  said  ap- 
)eal,  provided  tiie  same  be  withdrawn. 

DOJAHN,  Respondent,  v.  SHOMAKER,  Ap- 
lollant.  (Supreme  Court,  Appellate  Division, 
"Second  Departmont.  October  5,  190G.)  Action 
>y  Frank  Dojahn  against  Herman  Shomaker. 
N"o  opinion.  Motion  to  compel  filing  of  the 
return  granted.  If  it  is  impossible  to  procure 
1  copy  of  the  evidence  taken  upon  the  trial,  that 
fact  should  be  made  to  appear,  and  the  reason 
stated. 

DONNELLY,  Appellant,  v.  HELLMAN,  Re- 
ppondent.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  15,  IDOO)  Action  by 
John  H.  Donnelly  against  Myer  Hellman.  No 
opinion.    Motion  denied. 

DONNELLY,  Appellant,  v.  SLOAT,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  15,  1906.)  Action  by 
Daniel  Donnelly  against  George  V.  Sloat  No 
opinion.  Judgment  of  the  County  Ck)urt  of 
Suffolk  County  reversed,  and  new  trial  ordered, 
costs  to  abide  the  event;  the  respondent  con- 
ceding in  his  brief  that  reversible  error  was  com- 
mitted by  the  trial  court 

DONOHOB,  Respondent,  v.  HUNTER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  June  27,  1906.)  Action  by 
Mary  Donohoe  against  David  Hunter.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

In  re  DONOHUB.  (Supreme  Court,  A'^T>el- 
late  Division,  First  Department  July  12,  1906.) 
In  the  matter  of  Robert  D.  Donohue.  No  opin- 
ion.    Application  denied. 

DONOVAN,  Appellant,  v.  CITY  OF  OSWE- 
GO et  al.,  'Respondents.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
30,  1906.)  Action  by  Dennis  Donovan  against 
the  city  of  Oswego  and  others.  No  opinion. 
Motion  to  amend  order  of  reversal  granted. 


DORFUSS,  Respondent,  v.  MANHATTAN 
RY.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  8, 
1900.)  Action  by  Charles  E.  Dorfuss  against 
the  Manhattan  Railway  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

DORN,  Appellant,  v.  BATES,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment October  3,  1906.)  Action  by  Ellen 
I>orn  against  Orson  C.  Bates.  No  opinion. 
J  jdgment  affirmed,  with  costs. 


DOUGHERTY.  Appellant.  ▼.  McCOLLUM, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  12,  1906.) 
Action  by  John  T.  Dougherty  against  Alexander 
J.  McCollum.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  costs,  unless  the  appellant 
pay  the  respondent  $10  costs  within  10  days, 
and  perfect  the  appeal,  so  that  the  case  may 
be  placed  on  the  next  calendar  of  this  court.  .  On 
compliance  with  these  terms,  the  motion  to  dis- 
miss the  appeal  is  denied,  without  costs. 

DRAGOTTO,  Respondent,  v.  PLUNKETT, 
Appellant.  (Supreme  Court  Appellate  Division, 
Second  Department  June  2z,  1906.)  Action 
by  Philippo  Dragotto,  an  Infant,  etc.,  against 
Charles  Plunkett  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied. 

DRISCOLL,  Respondent  v.  LONG  ISLAND 
R.  CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  27,  1906.) 
Action  by  Johanna  Driscoll,  as  administratrix,, 
etc.,  of  Jeremiah  P.  Driscoll,  deceased,  against 
the  Long  Island  Railroad  Company.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
with  costs. 

DUCKWORTH,  Appellant  v.  SHIMKO,  Re- 
spondent (Supreme  Court.  Appellate  Division, 
Second  Department  June  8,  1906.)  Action  by 
Walter  F.  Duckworth  against  Michalino 
Shimko. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event ;  on  the  ground  that  if  the  plain- 
tiff was  entitled  to  recover,  he  was  entitled  to 
a  commission  of  2%  per  cent,  as  agreed  to  by 
the  borrower. 

DUDLEY  V.  ARMENIA  INS.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  12,  1906.)  Action  by  John  L. 
Dudley,  Jr.,  against  the  Armenia  Insurance 
Ck)mpany.  No  opinion.  Motion  denied.  Order 
filed. 

DUNBAR  &  SULLIVAN  DUEDGING  CO. 
V.  TITLE  GUARANTY  &  TRUST  CO.  OF 
SCRANTON,  PA.  (Supreme  Court  Appellate 
Division.  Fourth  Department.  October  10, 
190a)  Action  by  the  Dunbar  &  Sullivan  Dred- 
ging Company  against  the  Title  Guaranty  & 
Trust  Company  of  Scran  ton.  Pa. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

WILLIAMS,  J.,  dissents,  upon  the  ground 
that  the  examination  of  a  long  account,  within 
the  provisions  of  the  Code  of  Civil  Procedure,  is 
not  involved. 

DUNSCOMBE,  Appellant  v.  ARDSLEY 
MOTOR  CAR  CO.,  Respondeat  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  5,  1906.)  Action  by  George  E.  Duns- 
combe  against  the  Ardsley  Motor  Car  Company. 
No  opinion.  Judgment  of  the  City  CJourt  of 
Yonkers  affirmed  by  default,  with  costs. 


In  re  EAST  178th  ST.    (Supreme  Court,  Ap- 
pellate  Division,   First   Department    July   12. 


Digitized  by 


Google  J 


$10  costs  and  disbursements.    Order  filed. 

In  re  B.  0.  BELL  MFG.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1906.)  In  the  matter  of  the  E.  C.  Bell 
Manufacturing  Company.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Mo- 
tion dismissed,  without  costs. 

In  re  EDWARDS.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  July  24, 
1906.)  In  the  matter  of  the  application  of  Wil- 
liam H.  Edwards  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

EIFFERT.  Appellant,  v.  EIFFERT,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  22,  1906.)  Action 
by  Johanna  F^iffert  against  Frederick  R.  Eiffert 
and  James  M.  Chatterton.  No  opinion.  Inter- 
locutory judgment  affirmed  on  argument,  with 
costs. 

ELIAS  V.  EISENBEXIG.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  15, 
1906.)  Action  by  Joseph  Elias  against  Joseph 
Eisenberg.  No  opinion.  Motion  granted,  with 
$10  costs.    Order  filed. 

ELICT3,  Appellant,  v.  BARKAN,  Respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department.  July  24,  1906.)  Action  by 
Samuel  Elice  against  Morris  Barkan.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

ENSINGER.  Respondent,  v.  HBALY  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  15,  1906.) 
Action  by  Grace  Ensinger  against  John  Healy. 
impleaded  with  others.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

In  re  ERHARDT.  (Supreme  Court  Appel- 
late Division,  First  Department.  July  12, 
1906.)  In  the  matter  of  William  H.  Erhardt 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.     Order  filed. 


In  re  ESCITER  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  o, 
1906.)  In  the  matter  of  the  application  of 
Henry  Escher,  Jr.,  as  special  guardian  of 
Edythe  M.  Kainer  and  Camille  J.  N.  Kainer, 
against  Hugo  Wantzelius,  and  the  ilCtna  In- 
demnity Company.  No  opinion.  Decree  of  the 
Surrogate's  Court  of  Kings  County  affirmed, 
with  costs. 


In  re  ESCHER  (two  cases).  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
27,  1906^  In  the  matter  of  the  application  of 
Henry  Escher.  Jr.,  as  special  guardian  of 
Edythe  M.  Kainer,  an  infant,  for  the  removal 
of  Hugo  Wantzelius  as  general  guardian  of 
said  infant  and  as  special  guardian  of  Camille 
J.  N.  Kainer.    No  opinion.     Motions  granted. 

FAGAN,  Respondent  v.  McDONNELL  et 
al.,  Appellants  (Nos.  2,  3,  4).    (Supreme  Court, 


Charles  E.  McDonnell  and  others.  No  opin- 
ion. Motion  for  stay  denied,  unless  the  de- 
fendants stipulate  that  the  appeal  in  thesf 
three  cases  abide  the  result  of  the  appeal  is 
action  No.  1.    100  N.  Y.  Supp.  641. 

FAHEY,  Appellant,  v.  BROWN,  Respond- 
ent (Supreme  Court,  Appellate  Diviaoa, 
Third  Department  June  27,  1906.)  Action  by 
James  P.  Fahey  against  Josej>h  Brown.  >'o 
opinion.    Judgment  affirmed,  with  costs. 

FARLE5Y,  Respondent  v.  SAMUEU  MTJND- 
HEIM  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department-  June  S. 
1906.)  Action  by  Thomas  M.  Farlej  agair^t 
the  Samuel  Mundheim  Company.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmeo,  wiU 
costs. 

FASSOTT,  Appellant  ▼.  MAYER,  Respond- 
ent (Supreme  Court,  Appellate  DiTisiofu 
Second  Department  July  24,  1906.)  In  tb^ 
matter  of  the  summary  proceedings  of  Joseph 
A.  Fassott  against  Johanna  Mayer.  No  opin- 
ion. Final  order  of  the  county  judge  of  Kings 
county  affirmed,  with  $10  costs  and  disburse 
ments. 

FAULKNER  et  al..  Respondents,  t.  AEX. 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  July  12,  190a)  Ac- 
tion by  John  H.  Faulkner  and  others  against 
Paul  Aex.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

FAY,  Appellant  v.  ARIZONA  COMMER- 
CIAL CO.  et  al..  Respondents.  (SnpreiM 
Court,  Appellate  Division,  First  Depsrtm«iL 
July  12j  1906.)  Action  by  James  H*.  Fay  against 
the  Arizona  Commercial  Company  and  others. 
C.  P.  Howland,  for  appellant  H.  Aaron,  for 
respondents.  No  opinion.  Judgment  affirmed. 
with  costs,  with  leave  to  plaintiff  to  ameoi 
on  pavment  of  costs  in  this  court  and  in  tb; 
court  below.    Order  filed. 

FAY  V.  ARIZONA  COMMERCIAIi  CO.  et 

al.  (Supreme  Court,  Appellate  Diyision.  First 
Department  October  12,  1906.)  Action  by 
James  H.  Fay  against  the  Arizona  Commercial 
Company  and  another.  No  opinion.  Motioo 
denied.    Order  filed. 

FECITNER,  Appellant  ▼.  CBNTRAIi  NEW 
ENGLAND  R.  CO.,  Respondent  (Sunrone 
Court,  Appellate  Division,  Second  DepartmenL 
October  5,  1906.)  Action  by  Adolph  Fediner. 
Jr.,  against  the  Ontral  New  England  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

FELTENSTBIN  v.  ERNST  et  al.  (Supreme 
Court  Appellate  Division,  First  Depardnent 
June  25.  1906.)  Action  by  Sidonia  Feltenstein 
against  Moritz  L.  Ernst  and  others.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed. 
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-FTCOARd,  Respondent,  t.  NEW  YORK  & 
>.    ELECTRIC  LIGHT  &  POWER  CO.,  Ap- 

ellant.  (Supreme  Court,  Aopellate  Division, 
.econd  Department  June  o,  190G.)  Action 
y  Annie  Ficcaro  against  the  New  York  & 
)ueens  Electric  Light  &  Power  Company.  No 
l>inion.  Judgment  and  order  unanimously 
ffirmed,  with  costs. 

FINKLB,  Appellant,  v.  VILLAGE  OF 
/ALATIE.  Respondent.  (Supreme  Court.  Ap- 
)ellate  Division,  Third  Department.  Septem- 
)or  18,  1906.)  Action  by  William  W.  Finkle 
I  gainst  the  village  of  Valatie.  No  opinion, 
viotion  denied. 

FINN,  Respondent,  v.  AMERICAN  CAN 
no..  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  10, 
1000.)  Action  by  Mary  Finn,  an  infant, 
ijrainst  the  American  Can  Company.  No  opin- 
ion.    Judgment  and  order  aflSrmed,  with  costs. 

FIRST  NAT.  BANK  OF  SING  SING,  Ap- 
pellant, V.  SING  SING  GAS  MFG.  CO.  et  al., 
Uospondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  June  22,  1900.) 
Action  by  the  First  National  Bank  of  Sing 
Sinpr  against  the  Sing  Sing  Gas  Manufacturing 
Company  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


FIRST  NAT.  BANK  OF  SING  SING,  Ap- 
pellant. V.  SING  SING  GAS  MFG.  CO.  et  a!., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  June  27,  1006.) 
Action  by  the  First  National  Bank  of  Sing  Sing 
ncrninst  the  Sing  Sing  Gas  Manufacturing 
Company  and  others.  No  opinion.  Motion 
denied. 

FIRST  NAT.  BANK  OF  SING  SING.  Ap- 
pellant, v.  SING  SING  GAS  MFG.  CO.  et  nf.. 
Respondents.  (Supreme  Ck)urt,  Appellnte  Divi- 
sion, Second  Department.  October  17,  irM¥S.) 
Action  by  the  First  National  Bank  of  FiriL-  Sing 
against  the  Sing  Sing  Gas  ManufacturiiL'  "'^  iii- 
pany  and  others.  No  opinion.  Motion  L-iiinri  d, 
with  $10  coste,  unless  the  appellant  p<  rf  *  r  its 
appeal  as  to  the  defendant  gas  company  within 
.SO  days;  in  which  event  the  motion  is  denied, 
without  costs. 

FISH,  Respondent,  v.  UTICA  STEAM  & 
MOHAWK  VALLEY  COTTON  MILLS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  3,  1906.)  Action 
bv  Rose  Fish,  an  infant,  etc.,  against  the  Utica 
Steam  &  Mohawk  Valley  Cotton  Mills. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS  and  NASH,  J  J.,  dissent 

FITZGERALD,  Respondent  v.  MANHAT- 
TAN RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  June  2.i, 
1000.)  Action  by  William  Fitzgerald  against 
the  Manhattan  Railway  Company.  J.  II. 
Adams,  for  appellant  B.  J.  McCroflin,  for  re- 
sjondent.  No  opinion.  Judgrment  and  order  re- 
versed, and  new  trial  ordered,  cost**  to  appellant 
to  abide  event,  unless  plaintiff  stipulates  to  re- 


duce Judgment  as  entered,  Inclndlng  costs,  to 
$2,203.40.  in  which  event  Judgment  as  so  re- 
duced and  order  affirmed,  without  costs.  Settle 
order  on  notice. 

FITZPATRICK,  Respondent,  v.  MOSIER, 
Appellant  (Supreme  Cfourt,  Appellate  Divi- 
sion, Fourth  Department  July  l2.  190C.)  Ac- 
tion by  William  H.  Fitzpatriok  against  Charles 
Mosier.    No  opinion.  Order  affirmed,  with  costs. 

FL.VHERTY,  Respondent,  v.  MANHATTAN 
TRANSIT  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
8.  1906.)  Action  by  William  H.  Flaherty 
against  the  Manhattan  Transit  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

FLYNN  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court  Appell?^te  Division, 
Fourth  Department  May  1(>,  1906.)  Action  by 
Patrick  Flynn  against  the  New  York  Central 
&  Hudson  River  Railroad  Company, 

PER  CURIAM.  Plaintiff's  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  judgment  ordered  for  the  defendant  on  the 
nonsuit 

KRUSB,  J.,  dissents. 

FLYNN,  Appellant  v.  SMITH  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  10,  1906.)  Ac- 
tion by  Charles  Flynn  against  Charles  W. 
Smith  and  Asa  C.  Sherman. 

PER  CURIAM.  Judgment  of  county  and 
justice  courts  reversed,  with  costs  in  all  courts. 

WILLIAMS,  J.,  dissents. 

FOLTS,  Respondent,  v.  REMINGTON  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  October  10,  10(^6.) 
Action  by  George  P.  Folts  against  Hiram  Rem- 
ington and  another.  No  opinion.  Order  (1(X) 
N.  Y.  Supp.  834)  affirmed,  with  $10  costs  and 
disbursements. 

FORD  et  al.,  Respondents,  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  July  24,  1906.) 
Action  l^  Florence  H.  Ford  and  others  against 
the  city  of  New  York.  No  opinion.  Judgment 
of  the  Municipal  Court  unanimously  affirmed, 
with  costs. 


FORDHAM,  Appellant  v.  MAESTRO  CO., 

Resnondent  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  May  23,  1906.)  Ac- 
tion by  Albert  G,  Fordham  against  the  Maestro 
Company.  No  opinion.  Judgment  affirmed, 
with  costs. 

FORREST  V.  NEW  YORK  &  G.  L.  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  20,  1006.)  Action  by  James  M. 
Forrest  against  the  New  York  &  Greenwood 
Lake  Railway  Company.  No  opinion.  Appeal 
dismissed,  with  $10  costs.    Order  filed. 

In  re  FORTY-SECOND  &  FORTY-THIRD 
STS.    (two  cases).    (Supreme  Ck)urt,  Appellate 


Digitized  by 


Google 


1116 


100  NEW  YORK  SUPPLEMENT 
and  184  New  York  State  Reporter 


Division,  PIret  Department  Jane  15,  1006.) 
In  the  matter  of  Forty-Second  and  Forty-Third 
streets.  No  opinion.  Motions  denied.  Orders 
filed. 

FOSTER  V.  KEMP  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  8, 
100(5.)  Action  by  Thomas  K.  Foster  against 
George  W.  Kemp  and  others.  No  opinion.  Mo- 
tion granted,  with  $10  costs  and  disbursements. 
Order  filed. 

FOWL.ER,  Appellant,  v.  DURHAM,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  8,  190G.)  Action  by 
Louise  R.  Fowler,  as  executrix,  etc.,  of  George 
R.  Fowler,  deceased,  against  North r up  Durham. 
No  opinion.  Judgment  unanimously  affirmed, 
with  costs. 

FOWLER,  Appellant,  ▼.  DURHAM,  Re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  27,  1906.) 
Action  by  Louise  R.  Fowler,  executrix  of  George 
R.  Fowler,  against  Northrup  Durham.  No  opin- 
ion.    Motion  for  reargument  denied. 

FOX  et  al..  Respondents,  v.  FITZPATRIOK 
et  al..  Appellants.  (Supreme  (Ik)urt,  Appel- 
late Division,  Fourth  Department.  May  23, 
1900.)  Action  by  George  A.  Fox  and  others 
against  Frank  Fitzpatrick  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  not  voting. 

FRANKEL  v.  BACH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October  12, 
1906.)  Action  by  Anna  Frankel  against  Myer 
Bach.  No  opinion.  Motion  granted,  with  $10 
costs.     Order  filed. 

FREER,  Respondent,  v.  CRANE-GILES  CO., 
Appellant.  (Supreme  0)urt,  Appellate  Divi- 
sion, Second  Department.  June  8,  1906.)  Ac- 
tion by  McClelland  Freer  against  the  Crane- 
Giles  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

FRET,  Appellant,  v.  BARNABY,  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department  June  8,  190G.)  Action 
by  Henry  E.  Frey,  as  administrator,  etc.,  of 
Frederick  Frey,  deceased,  against  Frank  A. 
Barnaby  and  William  H.  Van  Schaick,  etc.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements,  on  the  authority  of  Cassavoy  v. 
Pattison,  101  App.  Div.  128,  91  N.  Y.  Supp.  870. 

FREY,  Appellant  v.  FOUGERA  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Dopartment.  June  o,  1900.)  Ac- 
tion by  Rose  Frey  against  Francine  Fougera 
and  R6n6e  G.  Fougera,  as  administratrixes  of 
Cecil  Leonide  Fougera,  deceased.  No  opinion. 
Judgment  affirmed,  with  costs. 

FREY,  Appellant  v.  FOUGERA  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department    June  27,  1900.)   Ac- 


tion by  Rose  Frey  against  Prandne  TrsA 
and  another,  administratrixes.  No  opiii 
Motion  to  resettle  order  denied.  | 

FRIEDMAN,  Appellant  ▼.  COLnial 
MACH.  WORKS  &  MALLEABLE  IRON  (^ 
Respondent.  (Supreme  Court,  Appellate  IH 
sion.  Second  Department  September  28,  \M 
Action  by  Morris  Friedman  against  the  Cola 
bia  Machine  Works  &  Malleable  Iron  Coizi^ 
No  opinion.  Order  affirmed  on  argument,  ia 
$10  costs  and  disbursments. 

FRIEDMAN,  Appellant  ▼.  COLUMBl 
MACH.  WORKS  &  MALLEABLE  IRON  CO 
Respondent  (Supreme  Court  Appellate  H^ 
sion  Second  Department  October  12,  li*'i 
Action  by  Morris  Friedman  against  the  C>i-: 
bia  Machine  Works  &  Malleable  Iron  Com^:i 
No  opinion.    Motion  denied. 


FREEL  V.  CHROME  STEEL  WORKS  ett 
(Supreme  Court  Appellate  Division,  SecoDd  :i 
partment  July  24,  1900.)  Action  bj  Pi: 
Freel  against  the  Chrome  Steel  Works  and  ^j 
other.  From  a  judgment  for  defendant  c-* 
works,  plaintiff  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J^  ?' 
WOODWARD.  JENKS.  HOOKER,  and  G.Vi 
NOR,  JJ.  Charles  J.  Ryan,  for  appellant  I- 
ward  P.  Mow  ton,  for  respondent 

PER  CURIAM.    Affirmed,  with  costs. 

GAYNOR,  J.  (dissenting).     It  seems  plain  ^ 
me  that  the  facts  of  this  case  are  not  c;  " 
stood.    The  manufacturing  plant  of  the  d-:  i 
ant    borders    along    the    Wallabout   Cac&i  J 
Brooklyn.     It  has  sheds  along   the  canal. 
coal,  iron,  steel,  etc.    On  the  day  of  the  acnl 
barges  alongside  with  coal   for  the  defec'> 
were  being  unloaded.    By  means  of  a  lar^e 
rick  of  the  defendant  the  mast  of  which  ' 
permanently  set  in  the  ground  on  the  d'-i- 
ant's  premises,  and  was  forty  feet  hi(?h  rdI ■<- 
foot  thick,  the  coal  was  hoisted  from  the  t 
in  a  large  tub  or  bucket  up  into  cars  on  ir  • 
head  tracks  on  the  defendant's  premises.   1 
derrick  was  permanently  set  there  to  be  c- 
in  hoisting  from  boats.     The   tracks  and  »  • 
overhead  were  also  permanent  fixtures,  and  u^ 
in  connection  with  the  derrick. 

The  plaintiffs  employer  had  the  job  of  r 
loadinjy  the  coal  for  the  defendant  as  an  ir 
pendent  contractor.     The  plaintiff  was  up 
the  overhead  track  receiving  the  tubs  of  c<xV; 
they  were  swung  in  on  block  and  fall  bj  t 
beam  of  the  derrick,  emptying  th<>m  into  : 
car,  and  then  pushing  the  car  along  the  tr' 
to  the  dumping  place  and  back.    The  iron  ^-^ 
or  band  which  fastened  the  boom  to  th^  m^^ 
broke,  the  boom  fell  into  the  boat  and  the  f 
rope  caught   the  plaintiff  under  the  chin  £^ 
throw  him. 

The  strap  or  band  being  examined  after  t 
accident  it  was  found  that  there  was  an  " 
rusty  break  or  crack  all  but  through  it  and  t- 
the  accident  happened  by  such  break  becor. 
complete   and   the    band    severing.     The  b: 
was  one-half  an  inch  thick,  and  the  old  br 
lacked  only   the  thickness  of  your  finger  d: 
of  going  tl^ugh  it 
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Under  these  facts  the  nonsuit  was  error.  The 
»fendant  having  furnished  the  derrick,  it  is 
able  if  there  was  a  dangerous  defect  in  it  by 
s  negligence  which  caused  the  boom  to  fall, 
hia  is  a  proposition  so  familiar  to  all  of  us, 
nd  which  trial  judges  have  to  state  to  juries 
>  often  that  it  calls  for  no  citation  of  au- 
lority.  The  absence  of  any  contract  relation 
etwcen  the  plaintiff  and  the  defendant  is  not 
ou trolling.  The  last  case  of  the  kind  I  re- 
icMiiber  at  the  trial  term  is  that  of  Connors  v. 
:iiit;  Line,  98  App.  Div.  261.  00  N.  Y.  Supp. 
r>2.  The  present  case  is  no  different  than  if 
lie  overhead  track  or  car  had  broken  instead  of 
ho  derrick,  and  hurt  the  plaintiff.  The  dofond- 
nt  furnished  the  derrick,  track,  cars,  etc.,  and 
horefore  owed  a  duty  not  only  to  those  work- 
ng  with  them,  but  to  everyone  lawfully  in  the 
•lace,  to  use  reasonable  care  to  see  that  such 
ppliances  did  not  become  in  danger  of  falling 
rom  defects  in  them.  One  who  furnishes  a 
caffold,  for  instance,  to  another*  for  the  use  of 
he  latter's  workmen  is  liable  to  them  for  a 
lantjerous  defect  therein. 
The  judgment  should  be  reversed. 


FROST.  Appellant,  v.  SOCIETY  OF  AGRI- 
:5TTLTTTRB  &  HORTICULTURE  OF  WEST- 
::nESTER  county.  Respondent.  (Supreme 
IJourt,  Appellate  Division,  Second  Department 
Tune  15,  1906.)  Action  by  Catharine  Frost,  as 
idministratrix,  against  the  Society  of  Agricul- 
11  re  &  Horticulture  of  Westchester  County. 

PER  CURIAM.  Order  modilied  by  inserting 
I  provision  requiring  the  defendant  to  pay  the 
;osts  of  the  trial  and  all  disbursements  in  the 
iction  to  date,  together  with  the  costs  of  this 
ippeal ;  all  to  be  paid  within  20  days  from  the 
?ntry  of  this  order,  and,  as  thus  modified,  af- 
irmed.  Otherwise  order  reversed,  and  judg- 
nent  unanimously  directed  on  the  verdict,  with 
:osts  and  costs  of  this  appeal. 

FITTvTON  V.  VARJ>JEY.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
12,  1906.)  Action  by  John  Fulton  against 
Greorge  A.  Varney.  No  opinion.  Motion  denied 
>n  conditions  stated  in  order.     Order  filed. 


FUNSOOSTEN,  Respondent,  v.  SUMMIT 
FOUNDRY  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department,  October 
3,  1006.)  Action  by  Hammond  Funsoosten 
SLgainst  the  Summit  Foundry  Company. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
without  costs.  Held  that,  wherever  the  com- 
plflint  alleges,  after  specifying  defects,  "or  other- 
wise failed,"  etc.,  the  order  should  require  the 
pliiintiff  to  state  in  what  particulars  the  de- 
fendant failed  to  perform  its  duty  to  the  plain- 
tilf,  in  what  respect  the  place  where  the  plain- 
tiff was  at  work  was  "otherwise"  dangerous, 
and  in  what  respect  the  plaintiff  was  "otherwise 
seriously  injured."  In  case  the  plaintiff  elects 
to  strike  the?e  various  allegations  from  the  com- 
plaint, he  will  be  permitted  to  do  so,  in  which 
event  the  motion  is  denied,  with  $10  costs  and 
disbursements  in  this  court  to  the  appellant; 


the  form  of  the  order  to  be  settled  by  and  before 
Mr.  Justice  SPRING  on  two  days*  notice. 

FURLONG,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment July  24,  1906.)  Action  by  Mary 
Furlong  against  the  Brooklyn  Heights  Railroad 
Company  and  Thomas  J.  Donnelly.  No  opin- 
ion. Judgment  and  order  onanimously  affirmed, 
with  costs. 

GAGE,  Respondent,  v.  BLOOMQUIST,  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  16,  1906.) 
Action  by  Marcus  D.  Gage  against  Otto  L. 
Bloomquist  and  another. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

NASH,  J.,  dissents,*  on  authority  of  Dillon  v. 
National  Coal  Tar  Company,  181  N.  Y.  215, 
73  N.  B.  978. 

GALLIOHER.  Appellant,  v.  MacDONALD 
ENGINEERING  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
June  1,  1906.)  Action  by  Thomas  Galligher 
against  the  MacDonald  Engineering  <Ik)mpany. 

PER  CURIAM.    Order  affirmed,  with  costs. 

SPRING,  NASII,  and  KRUSE,  JJ.,  vote 
for  affirmance  upon  the  ground  that  the  plain- 
tiff as  matter  of  law  is  not  entitled  to  recover. 
McLENNAN,  P.  J.,  and  WILLIAMS,  J.,  vote 
for  affirmance  upon  the  ground  that  the  plaintiff 
has  not  shown  himself  free  from  contributory 
negligence. 

In  re  GAS  &  ELECTRICITY  COMMIS- 
SION IN  CITY  OF  SYRACUSE.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  3,  1906.)  In  the  matter  of  the  deter- 
mination by  the  Ck>mmission  of  Gas  &  Electrici- 
ty, fixing  rates  for  gas  and  electricity  in  the  city 
of  Syracuse.  Application  for  stay  granted  upon 
furnishing  adequate  security. 

PER  CURIAM.  Order  to  be  settled  on  two 
days*  notice. 

McLENNAN,  P.  J.,  not  sitting. 

GAUSE,  Appellant  v.  BOLDT  et  al.,  Re- 
spondents. (Supreme  Court,  Api>enate  Division, 
First  Department  November  5,  1906.)  Appeal 
from  Special  Term,  New  York  County.  Action 
by  Harry  T.  Gause,  on  his  own  behalf  and  that 
of  all  other  creditors  oif  the  (commonwealth  Trust 
Company,  aeainst  George  C.  Boldt  and  others. 
From  a  judgment  dismissing  the  complaint  on 
demurrer,  pkiintiff  appeals.  Modified  and  af- 
firmed. Howard  Taylor,  for  anpellant  Chas.  E. 
Souther,  for  respondents  Bolat  et  al.  William 
H.  Fain,  for  respondent  Mynderse.  York  Allen, 
for  respondent  Hagemeyer.  William  M.  Ben- 
nett, for  respondents  Hallowell  et  al.  Francis 
S.  Hutchins,  for  respondent  Commonwealth 
Trust  Co. 

PER  CURIAM.  The  clear  and  exhaustive 
opinion  of  Mr.  Justice  Leventritt,  delivered  at 
Special  Term  on  the  sustaining  of  defendants* 
demurrers  to  plaintiff's  complaint  expresses  our 
views  upon  the  legal  questions  involved,  and  the 
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gcnce,  Bhall  finally  succeed  in  obtaining  his  judg- 
ment against  the  trust  company,  and  have  issued 
execution  thereon  and  obtained  its  return  unsat- 
isfied, and  shall  bring  his  action  against  the  stock- 
holders of  the  trust  company  to  recover  for  the 
unpaid  balance,  and  such  stockholders  shall 
plead  as  a  defense  that  the  action  was  not 
Drought  within  two  years  from  the  time  they 
ceased  to  be  stockholders,  as  provided  by  section 
55  of  the  stock  corporation  law  (Laws  1892,  p. 
1841,  c.  688),  a  very  grave  question,  in  our  judg- 
ment, will  oe  presented  as  to  the  constitution- 
ality of  that  provision  of  that  section.  That 
question,  in  our  view,  is  not  now  before  us  for 
decision.  With  respect  to  costs,  we  think  but 
one  bill  of  costs  should  have  been  allowed  by  the 
judgment,  such  bill  to  be  divided  amongst  all 
the  defendants  whose  demurrers  were  sustained 
by  the  judgment.  The  judgment  is  modified  by 
striking  therefrom  all  bills  of  costs  except  one, 
that  one  to  be  divided  amongst  all  defendants 
whose  demurrers  were  sustained  therein,  and, 
as  so  modified,  affirmed,  without  costs  in  this 
court 

GAUSB,  Appellant,  v.  BOLDT  et  al.,  Re- 
spondents (two  cases).  (Supreme  Ck)urt,  Appel- 
late Division,  First  Department  November  5, 
1906.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Harry  T.  Gause,  on  behalf 
of  himself  and  all  other  creditors  of  the  Com- 
monwealth Trust  Company,  against  George  C. 
Boldt  and  others.  From  a  judgment  dismissing 
the  complaint  on  demurrer,  plaintiff  appeals. 
Modified  and  affirmed.  Howard  Taylor,  for  ap- 
pellant Charles  E.  Souther,  for  respondents 
Boldt  et  al.  William  H.  Fain,  for  respondent 
Mynderse.  York  Allen,  for  respondent  Hage- 
meyer.  William  M.  Bennett,  for  respondents 
Hallo  well  et  al.  Francis  S.  Hutcliins,  for  re- 
spondent Commonwealth  Trust  Company. 

PER  CURIAM.  For  the  reasons  stated  in 
Gause  v.  Boldt  (decided  herewith)  100  N.  Y. 
Supp.  1117,  the  judgment  appealed  from  should 
be  modified,  by  striking  therefrom  all  bills  of 
costs  except  one,  that  one  to  be  divided  among 
all  defendants  whose  demurrers  were  sustained 
therein,  and,  as  so  modified,  affirmed,  without 
costs  in  this  court. 

GELENTER,  Respondent,  v.  SCHMARTZ, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  12,  1906.)  Action 
by  Joseh  (^elenter  against  Jacob  Schmartz.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

GENET,  Appellant,  v.  DELAWARE  &  HUD- 
SON CO.,  Respondent  (Supreme  Court  Appel- 
late Division,  First  Department  July  12,  1906.) 
Action  by  Augusta  G.  Genet  against  the  Dela- 
ware &  Hudson  Company.  L.  Hand,  for  appel- 
lant F.  R  Smith,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

GERBRACHT,  Appellant,  v.  BUTLER,  Re- 
spondent   (Supreme  Court,  Appellate  Division, 


In  re  GIBBS.  (Supreme  Conrt,  AppdU*» 
Division,  Third  Department  September  2»:. 
1906.)  In  the  matter  of  the  application  U 
Milton  E.  Gibbs  for  a  writ  of  mandamus  ag-^lr^ 
John  F.  0*Brien,  Secretary  of  State.  No  qpia- 
ion.    Order  aflirmed,  with  costs. 

OIETBHARDT,  Respondent,  t.  GIEBHARI^T. 
Appellant.  (Supreme  Court,  Appellate  Divis-iox 
Second  Department  June  27,  1906.)  Action 
by  John  W.  Giebhardt  against  Lizzie  Gl^kird'. 
No  opinion.  Motion  to  dismiss  appeal  grante*! 
unless  the  appellant  pay  $10  costs  and  perfec: 
her  appeal  within  10  days,  in  which  case  the 
motion  is  denied. 

In  re  GILROY,  Gom'r.  (Snpreme  Oonrt,  Ap- 
pellate Division,  Second  Department.  Jane  1' 
1906.)  In  the  matter  of  the  application  cf 
Thomas  F.  Gilroy,  commissioner,  for  the  ap- 
pointment of  commissioners  of  appraisal.  Nu 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

GITTINGS  T.  RUSSeL  (Supreme  Conrt. 
Api>ellate  Division,  First  Department.  Octt^-r 
12,  1906.)  Action  by  J.  Evans  GIttings  ag^i:r< 
William  H.  Russel.  No  opinion.  Motion  grant- 
ed.   Settle  order  on  notice. 

GLAZER,  Appellant,  v.  HOME  INS.  CC  Re- 
spondent (Supreme  Court  Appellate  Divi'diL. 
First  Department  June  25,  1906.)  Action  tr 
Joseph  Glazer  against  the  Home  Insnranrt 
Company.  No  opinion.  Motion  granted.  OnX^t 
filed. 

GLEICHMANN,  Respondent,  ▼.  THEISS. 
Appellant.  (Supreme  Court,  Aopellate  Di  vision. 
Second  Department  June  8,  1906L  Action  :>r 
William  Gleichmann  against  Frederick  Th^>N 
Sr.  No  opinion.  Judgment  and  order  affince^. 
with  costs. 

GOLDENBERG,  Appellant,  ▼.  ZIRINSKY 
Respondent  (Supreme  Court,  Appellate  Dim- 
sion.  Second  Depaitment  June  8,  1906.)  A^ 
tion  by  Solomon  Goldenberg  against  Jsc^b 
Zirlnsky.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

GOLDMAN,  Respondent,  v.  GGLDBERti. 
Appellant.  (Supreme  Court,  Appellate  I>ivi5s:oc. 
Second  Department  June  8,  1906^)  Acti^m  by 
Sarah  Goldman  against  Bamett  B.  Goldbe.x 
No  opinion.    Judgment  affirmed,  with  costs. 

In  re  GOODMAN.  (Supreme  Court  App>\- 
late  Division,  First  Department  July  i::: 
1006.)  In  the  matter  of  Elias  B.  GoodmsL. 
No  opinion.  Reference  ordered.  Settle  ord!.r 
on  notice. 

GORDON,  Appellant,  ▼.  ASHLEY,  Respond- 
ent (Supreme  Court  Appellate  Division,  Thiri 
Department  June  27,  1906.)  Action  by  LoalM 
Gordon,    as    administratrix,    eta,    and   Joseph 
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Action   by   Frank   E.  "Gore   against   Clare   G' 
Motion  denied,  with  $10 


3ordon,  as  adminifltrator,  etc,  of  Joseph  Gor- 
lon,  Jr.,  deceased,  against  Eugene  L.  Ashley. 

PER  CURIAM.  Judgment  affirmed,  with 
:osts. 

COCHRANE,  J.,  di>»8ente. 

GORE  V.  GLOVBIt.  (Supreme  Court,  Appl- 
ateDivisioUj^  First  Department.    June  8,  1»06.) 

3rlover.    No  opinion. 
;o8ts.    Order  signed. 

GOODWIN,  Appellant,  v.  OCHS,  Respondent 
'Supreme  Court,  Appellate  Division,  Second  De- 
partment June  8,  190C.)  Action  by  Richard 
joodwin  against  Wilhelmina  Ochs.  No  opinion, 
fudgment  of  the  Municipal  Court  affirmed,  with 

X)StS. 

GOWDEY,  Appellant,  v.  ERIE  R.  CO.,  Re- 
jpondent.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  8,  1906.)  Action  by 
James  C.  Gowdey,  as  administrator,  etc.,  of 
Harriett  L.  Gowdey,  deceased,  against  the  Erie 
[lailroad  Company.  No  opinion.  Judgment  and 
)rders  unanimously  affirmed,  with  costs,  on  the 
luthority  of  McSweeney  v.  Erie  R.  Co.,  93  App. 
Div.  496,  87  N.  Y.  Supp.  836. 

GREENLEY,  Respondent,  v.  EARLY,  Appel- 
ant (Supreme  Court,  Appellate  Division,  Sec- 
)nd  Department  July  H  1906.)  Action  by 
Thomas  D.  Grecnley  against  Joseph  N.  Early. 
?^o  opinion.  Judgment  of  the  Municipal  Court 
manimously  affirmed,  with  costs. 

GUMBS  ▼.  GUMBS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
L2,  1906.)  Action  by  Josephine  M.  Gumbs 
igainst  Medora  Gumbs.  No  opinion.  Motion 
granted,  with  $10  costs.    Order  filed. 

GUNTZER,  Respondent,  v.  GUNTZER,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  June  25,  1906.)  Action  by 
Anthony  C.  Guntzer  against  Anna  M.  Guntzer. 
>fo  opinion.  Motion  to  dismiss  appeal  granted, 
svith  $10  costs.    Order  filed. 

GUTH,  Respondent,  v.  BARTH,  Apnellant 
[Supreme  Court,  Appellate  Division,  Second  De- 
i)artment.  June  8,  1906.)  Action  by  Minnie 
3ruth  against  Joseph  Barth.  No  opinion.  Order 
>f  the  Municipal  Court  affirmed,  with  costs. 

GUTLIN,  Respondent,  v.  GUTLIN,  Appel- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
)nd  Department  October  12,  1906.)  Action  by 
Sliza  Gutlin  a^rainst  Herman  Gutlin.  No  opin- 
on.     Motion  to  dismiss  appeal  granted. 

HAGAN,  Appellant  v.  McADOO,  Respondent 
Supreme  Court  Appellate  Division,  Second  De- 
mrtmont  July  24,  1906.)  Action  by  Thomas 
%..  Ilagan  against  William  McAdoo.  No  opin- 
on.    Motion  denied. 

HATGIIT,  Respondent  v.  HAIGHT  & 
CREESE  CO.,  Appellant  (Supreme  Court  Ap- 
jellate  Division,  First  Department  July  12, 
Li)06.)    Action  by  William  C.  Haight  against  the 


Haight  &  Freese  Company.  F.  Blen,  for  appel- 
lant W.  P.  Maloney,  R.  Foster,  and  H.  C. 
Wilcox,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 
Order  filed. 

HAINES,  Respondent  v.  BARBER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  17,  1906.) 
Action  by  Franklin  Haines  against  Amsi  L. 
Barber  and  others.  No  opinion.  Motion  to 
resettle  order  granted. 

HALEY  V.  SHERIDAN  et  al.  (Supreme 
Cburt,  Appellate  Division,  First  Department 
June  20,  1006.)  Actions  by  Annie  C.  Haley 
against  Annie  Sheridan  and  others.  L.  O. 
O'Brien,  for  the  People.  H.  Melville,  for  re- 
spondents  Kerr  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  former  opinion.  94  N.  Y.  Supp.  864. 
Settle  order  on  notice. 

O'BRIEN,  P.  J.,  and  CLARKE,  J.,  dissent- 
ing, on  McCormack  v.  Coddington,  184  N.  Y. 
46T,  77  N.  E.  979.  

HALSEY,    Respondent    v.    HOLLANDS   et 

al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Third  Department.  June  27,  1906.) 
Action  by  Anna  Halsey  against  William  Hol- 
lands, as  administrator,  etc.,  and  others.  No 
opinion.  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event  for  the  reasons  stated  on  the  former 
appeal  in  this  action.  101  App.  Div.  612,  92 
N.  Y.  Supp.  1127. 

HALSEY  V.  H.  JEWETT  DRAMATIC  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  12,  1906.)  Action  by  Harry 
G.  Ilalsey  against  the  H.  Jewett  Dramatic 
(Ik>mpany.  No  opinion.  Motion  granted.  Or- 
der filed. 

HAMILTON,  Appellant  ▼.  FLECKEN- 
STEIN  et  al..  Respondents.  (Supreme  Ck)urt, 
Appellate  Division,  Fourth  Department  July 
21,  1906.)  Action  by  James  M.  Hamilton 
against  F.  V.  Fleckenstein,  impleaded,  etc  No 
opinion.    Judgment  affirmed,  with  costs. 

HAMILTON,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
July  12,  1906.)  Action  by  Charles  J.  Hamil- 
ton against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

HANN  et  al.  v.  BREl^LER  et  al.  (Supreme 
Court  Apnellflte  Divisiorf,  First  Department 
June  15,  jn0<i.)  Action  by  David  Hann  and 
another  against  Max  Brettler  and  another.  No 
opinion.    Motion  granted.    Order  signed. 

HANNEY,  Appellant  v.  WREN  et  al..  School 
Trustees,  Respondents.  (Supreme  CJourt  Ap- 
pellate Division,  Second  Department  July 
24,  1906.)  Action  by  Mary  Hanney  against 
John  Wren  and  others,  as  trustee  of  School 
District  No.  6  of  the  town  of  Ossining. 
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ground  that  the  County  Court  erred  in  dis- 
missing the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

In  re  HANSEN.  (Supreme  Court,  Appellate 
Division,  First  Department.  July  12,  1906.) 
In  the  matter  of  Dethlef  C.  Hansen.  No  opin- 
ion. Reference  ordered.  Settle  order  on  no- 
tice. 

HANSEN,  Appellant,  v.'  WARREN  et  al., 
Respondents.  (Supreme  .Court,  Appellate  Divi- 
sion, First  Department.  June  25,  1906.)  Ac- 
tion by  James  Hansen  against  Ira  D.  Warren 
and  others.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.    Order  filed. 

HARRIS,  Respondent,  v.  METROPOLITAN 
ST.  RY.  CO.,  Appellant    (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department.  June  8, 
90G.)  Action  by  Carrow  Harris  against  the 
Metropolitan  Street  Railway  CJompany.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


HARRIS,  Respondent,  v.  SCOTT,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. May  16,  1906.)  Action  by  Benja- 
min Harris  against  Fannie  J.  Scott  No  opin- 
ion.    Judgment  and  order  affirmed,  with  costs. 

HARRIS,  Respondent,  v.  SCOTT,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment September  26,  1906.)  Action  by 
Benjamin  Harris  against  Fannie  J.  Scott  No 
*  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted. 

HART,  Respondent,  v.  CITY  OF  FULTON, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  October  3,  1906.) 
Action  by  Hazel  Hart,  by  guardian,  etc., 
against  the  city  of  Fulton.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 


HARTLEY,  Respondent,  v.  PIONEER  IRON 
WORKS,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  15, 
1906.)  Action  by  James  Hartley  against  the 
Pioneer  Iron  Works.  No  opinion.  Judgment 
and  order  denying  motion  for  a  new  trial  and 
order  granting  extra  allowance  affirmed,  with 
costs,  on  the  authority  of  Hartley  v.  Pioneer 
Iron  Works,  181  N.  Y.  73,  73  N.  B.  576. 

HARTMANN  v.  SCHNUGG  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1906.)  Action  by  George  V. 
Hartmann  against  Francis  J.  Schnugg  and 
others.  No  opinion.  Motion  denied,  with  $10 
costs.     Order  filed. 

HAWORTH,  Respondent,  v.  ENGINEER 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  June  8,  1906.) 
Action  by  Lloyd  B.  Haworth  against  the  En- 
gineer Company,  impleaded.  A.  R.  McMahon, 
for  appellant     J.  F.  Donnelly,  for  respondent 


sent 

HAYDEL,  Respondent,  v.  GOULD,  Appe- 
lant (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department  June  8,  1906.)  Action  bv 
Abner  J.  Haydel  against  Howard  Gould.  Xl 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

HAYDEL,  Respondent  v.  GOULD.  Appel- 
lant (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  June  27,  1906.)  Action  b^ 
Abner  J.  Haydel  against  Howard  Gould.  Nj 
opinion.  Motion  for  leave  to  appeal  to  iLe 
Court  of  Appeals  denied. 

^J?^J^^»  Appellant  v.  CJTY  OP  Ni:w 
YORK  et  al.,  Respondents.  (Supreme  Conn. 
Appellate  Division,  Second  Department  S^ 
tember  28,  1906.)  Action  by  John  Har^ 
against  the  city  of  New  York  and  Francis' J. 
Ltfintry.  No  opinion.  Judgment  unaDimooslr 
affirmed,  with  costs. 

«  ^^^^CH,  Appellant  v.  ROCHESTER  & 
^•,rr-  CO.,  Respondent  (Supreme  Court  Ap- 
P^l^S^?.v^^^*®^*'°'  Fourth  Department  Jud* 
1,  1906.)  Action  by  Emma  F.  Heldrich  against 
the  Rochester  &  Suburban  Railway  Gompanr. 

PER  CURIAM.  Order  modified,  by  requir- 
ing, as  a  condition  of  granting  the  defendant's 
motion  for  a  new  trial,  the  payment  by  it. of  the 
trial  fee  and  disbursements  of  the  former  triaJ  • 
and,  as  so  modified,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

KRUSB,  J.,  dissents,  and  votes  for  reversal. 

HEIiMER,  Respondent  v.  REED  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Divi^irn. 
Fourth  Department  May  16.  190«6.)  Activn 
by  Isaac  N.  Helmer  against  George  T.  Reed 
and  another.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

HELMKB,  Appellant  v.  CITY  OP  NEW 
YORK,  Respondent  (two  cases).  (Supreme 
Court  Appellate  Division,  Second  Department 
June  8,  1906.)  Action  by  August  Uehnk^ 
against  the  city  of  New  York.  No  opiniotu 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 

HEMSTREET  v.  DECAUVIL.t/B  AUTO- 
MOBILE CO.  (Supreme  Court  Appellate  re- 
vision. First  Department  October  12,  19'>*»» 
Action  by  William  F.  Hemstreet  against  the 
Decauville  Automobile  Company.  No  opinion. 
Motion  denied,  on  conditions  stated  In  onkr. 
Order  filed. 

HENDERSON,  Appellant  t.  GRIFFIN. 
Respondent.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  July  24.  19'"»'i » 
In  the  matter  of  the  judicial  settlement  of  tL*- 
account  of  Hanford  M.  Henderson,  as  executor, 
etc.,   of  Mary   BX   Bulkley,  deceased,  etc,  and 
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*a  K.  Henderson,  as  executrix,  etc.,  against 
los  Griffin,  as  administrator,  etc,  of  Jane  A. 
Ikley,  deceased.  No  opinion.  Decree  of 
Surrogate's  Court  of  Westchester  Countj 
rmed,   with  costs. 

I^RMAN,  Kespondent,  ▼.  HBRMAN,  Ap- 
lant.  (Supreme  Court.  Appellate  Division, 
rst  Department.  June  15,  1906.)  Action  by 
nnie  Herman  against  Jacob  Herman.  M.  £1. 
irris,  for  appellant.  C.  Goldzier,  for  re- 
>iident.  No  opinion.  Order  modified,  by 
Iiicing  alimony  to  $7  per  week,  and  by  re- 
el ng  counsel  fee  to  $50,  and,  as  so  modified, 
irmed,  without  costs.     Settle  order  on  notice. 

aERTBR  REALTY  CO.  ▼.  TRAVELERS' 

S.  CO.  (Supreme  Court,  Appellate  Division, 
rst  Department  October  12,  1906.)  Ac- 
•n  by  tiie  Herter  Realty  Company  against 
9  Travelers'  Insurance  (Company.  No  opin- 
1.  Motion  granted,  with  $10  costs.  Order 
3d. 

H.  G.  VOGEL  (X).,  Respondent,  ▼.  LAM- 
DRTON  et  al..  Appellants.  (Supreme  Court, 
ppellate  Division,  Fourth  Department.  June 
1906.)  Action  by  the  H.  G.  Vogel  Company 
gainst  Alexander  B.  Lamberton  and  others, 
c.  No  opinion.  Judgment  affirmed^  with 
lets. 

HITCHCOCK,  Respondent,  v.  BROOKS,  Ap- 
illant.  (Supreme  (3ourt,  Appellate  Division, 
ourth  Department  May  16,  1906.)  Action 
r  Stephen  K.  Hitchcock  against  James  Brooks. 
PER  CURIAM.  Order  reversed,  with  $10 
)sts  and  disbursements,  and  Judgment  entered 
»r  costs  in  plaintiflTs  favor  vacated  and  set 
side,  and  defendant's  motion  that  costs  be 
Lxod  in  his  favor  granted,  without  costs  of 
lid  motion. 
WILLIAMS,  J.,  not  voting. 

HITCHCJOCK  V.  BROOKS.  (Supreme  Court, 
ppellate  Division,  Fourth  Department  June 
,  1906.)  Action  by  Stephen  K.  Hitchcock 
gainst  James  J.  Brooks.  No  opinion.  Mo- 
on for  leave  to  appeal  to  the  Court  of  Appeals 
en  led,  with  $10  costs. 


H.  KOBHLER  &  CJO.,  Appellant,  v.  KANE 
t  al.,  Respondents.  (Supreme  Court,  Appellate 
)ivi8ion,  First  Department  June  25,  1906.) 
.ction  by  H.  Koehler  &  CJo.  against  Patrick 
Zane  ana  another.  E.  J.  Myers,  for  appellant 
/.  H.  Porter,  for  respondents.  No  opinion. 
)rder  affirmed,  with  $10  costs  and  disburse* 
lents.    Order  filed. 

HOCH,  Respondent  v.  BROOKLYN  BOR 
)UGH  GAS  CO.,  Appellant  (Supreme  Court, 
ippellate  Division,  Second  Department  June 
2,  1906.)  Action  by  Martha  F.  Hoch  against 
Brooklyn  Borough  das  Company.  No  opinion. 
Motion  denied. 

HOERLBIN,  Respondent,  v.  FEH^LMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  July  24,  1906.)  Action 
IT  Charles  L.  Hoerlein  against  Anna  Fellman. 
100N.Y.S.-71 


No  opinion.     Order  affirmed,   with  $10  costs 
and  disbursements. 

HOFrERBERTH  v.  NASH.  (Supreme 
Court  Appellate  Division,  First  Department 
June  8,  1906.)  Action  by  Charles  Hofferberth 
against  George  Nash.  No  opinion.  Motion 
granted.     Order  signed. 

HOGUB,  Respondent  v.  SIMONSON  et  al., 
Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  June  1,  1906.) 
Action  by  Patrick  J.  Hogue  against  Morris  W. 
Simonson  and  others.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

HOLLAND  V.  HOLLAND,  et  al.  (Supreme 
Ck>urt  Appellate  Division,  Fourth  Department 
May  16,  1906.)  Action  by  Daniel  M.  Holland 
against  Nellie  Holland  and  others.  No  opinion. 
Judgment  affirmed,  with  costs. 

HOLLENBECK,  Respondent  v.  CLEVE- 
LAND et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department.  June 
27,  1906.)  Action  by  C^rge  M.  Hollenbeck 
against  Judson  El  Cleveland  and  others,  Pierre 
S.  Jennings,  as  trustee,  and  Victoria  Cleve- 
land. No  opinion.  Judgment  unanimously  af- 
firmed, with  costs. 

HOLSAPPLE  ▼.  AMERICAN  HIDE  ft 
LEATHER  CO.  (Supreme  Ck)urt  Appellate 
Division,  Third  Department  June  27,  1906.) 
Action  by  Ida  M.  Holsapple,  as  administratrix, 
etc.,  against  the  American  Hide  &  Leather 
Company.    No  opinion.     Motion  denied. 

HOLT,  Respondent  ▼.  TUITE  et  al.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  22,  1906.)  Action  by  William 
T.  Holt,  the  public  administrator,  etc.,  against 
Thomas  W.  Tuite,  individually  and  as  admin- 
istrator, etc.,  and  others.  No  opinion.  Motion 
denied. 

HORN  T.  LIPPOLD  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  October 
12,  1906.)  Action  by  Christian  C.  Horn  against 
Henry  F.  Lippold,  imnleaded.  No  opinion.  Mo- 
tion denied,  with  $10  costs.     Order  filed. 

HORST  v.  LOVDAL  et-al.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
20,  1906.)  Action  by  Paul  R.  G.  Horst  against 
William  B.  Lovdal  and  others.  No  opinion. 
Motion  denied,  with  $10  costa    Order  filed. 

HORTON  &  LEWIS  CREAM  CO.,  Appel- 
lant T.  WOODBURY,  Com'r,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  15,  1906.)  Action  by  the  Hor- 
ton  &  Lewis  Cream  Company  against  John  M. 
Woodbury  as  commissioner.  A.  S.  Gilbert,  for 
appellant  T.  Connoly,  for  respondent.  No 
opinion.  Order  aflirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

HOYE,  Respondent  v.  PENNSYLVANIA 
R.  CO.,  Appellant,  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Department     October 
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17,  1906.)  Action  by  Stephen  M.  Hoye  ajrainat 
the  Pennsylvania  Railroad  Oompany  and  the 
Westcott  Expreas  Company.  No  opinion.  Mo- 
tion for  rearsrument  denied.  See  100  N.  Y. 
Supp.   190. 

HUDSON  &  M.  RY.  CO.  v.  WENDEL.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  25,  1906.)  Action  by  the  Hudson 
ft  Manhattan  Railway  Company  against  Jose- 
phine J.  S.  Wendel.  No  opinion.  Motion  for 
stay  denied,  on  conditions  stated  in  memoran- 
dum per  curiam.    Settle  order  on  notice. 

HUGHES,  Respondent,  v.  BANGS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  23,  1906.) 
Action  by  Mary  M.  Hughes,  as,  etc.,  a^^ainst 
Anson  M.  Bangs  and  another.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

In  re  KUMMEU  (Supreme  Court,  Appellate 
Division,  First  Department.  July  12,  1906.) 
In  the  matter  of  Abraham  H.  Hummel.  Re- 
spondent suspended  pending  appeal. 

In  re  HUNT.  (Supreme  Court,  Appellate 
Division,  Second  Department  September  28, 
1906.)  In  the  matter  of  the  application  of  J. 
Im  Starr  Hunt  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

HURMUZE,  Respondent,  v.  HOWE  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  15,  1906.)  Action 
by  John  G.  Hurmuze  against  Charles  T.  Howe 
and  another.  G.  H.  Taylor,  for  appellants. 
M.  Kendall,  for  respondent.  No  opinion.  Ap- 
peal from  decision  aismissed.  with  costs.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

HUTTER,  Respondent,  v.  ASH  et  ah.  Ap- 
pellants. (Supreme  0)urt,  Appellate  Division, 
Second  Department  July  24,  1906.)  Action 
by  Jacob  Hutter  against  Sidney  Ash  and  Alfred 
Lewin.  No  opinion.  Final  order  of  the  Munic- 
ipal (Jourt  afiSrmed,  with  costs. 

INDERLIED,  Appellant,  v.  DE  WITT,  Re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  June  27.  1906.)  Ac- 
tion by  Edward  C.  Inderlied  against  Martin  A. 
De  Witt  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

INGALrLS,  Appellant,  v.  STATE,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Third  Department.  June  27,  1906.)  Action 
by  Charles  W.  Ingalls  against  the  state  of  New 
York.  No  opinion.  Judgment  unanimously 
affirmed,  with  costs. 

INGRAM  V.  MURTHA  et  al.  (Supreme 
CJourt,  Appellate  Division,  First  Department 
June  20,  1906.)  Action  by  Harry  Ingram 
against  Thomas  F.  Mfirtha  and  others.  No 
opinion.  Appeal  dismissed,  with  $10  costs. 
Order  filed. 

ISAACS  et  al..  Appellants,  ▼.  BALDWIN 
et  al.,   Respondents.     (Supreme  Court,  Appel- 
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late  Division,  First  DepartmenL  Jca? 
1906.)  Action  by  Bendet  Isaacs  and  c: 
against  Clarence  D.  Baldwin  and  another. 
I.  Elkus,  for  appellants.  J.  C.  Busfaby,  !:>:  • 
spondents.  No  opinion.  Judgment  a£r: 
with  costs. 

JACOBY  V.  JACOBY  et  ah    (Supreme  Or 
Appellate  Division,  Second  Department    *r 
8,    1906.)      Action    by    Julius    Jacobj   ac. 
Samuel  Jacoby  and  others.    No  opinion.   J 
ment  affirmed,  with  costs,   on   opinion  of 
Justice  Kelly  at  Special  Term.    94  N.  Y.  S., 
260.  

JACOBY,  Appellant,  t.  JACOBY  et  al, : 

rndents.      (Supreme    Court,    Appellate  I' 
1,  Second  Dei>artment.    June  22,  ID*  >t>.    .'. 
tion  by  Julius  Jacoby  against  Samuel  Jl 
and  others.    No  opinion.     Motion  denied 

J  A  G  B  R,  Respondent  v.  G  O  L.  D  M  A  >' ' 
SCHWEISHEIMER     CO.,     Appellant      - 
preme  Court  Appellate  Division,   Secocd  '. 
partment      September   28.   1906.)      Acti.- 
Adolf    Jager    against    the    Goldmann-Si-b. 
heimer  Company.     No  opinion.      Jud^oi'^r: 
the  Municipal  Court  unanimously  affirme<i 
costs. 

JAGER,  Respondent  v.  GOLiDM  A>' 
SCHWEISHEIMER     CO.,     Appellant     -^ 
preme   Court   Appellate   Division,    Second 
partment      September   28,    1906.)      Actios 
Henry  Jager,   an  infant  by   Adolf   Ja^cr. 
guardian    ad    litem,    against    the     Goldz:" 
Schweisheimer  Company.     No   opinion.     2 
ment  of  the  Municipal  Court  unanimouslj  . 
firmed,  with  costs. 

JBSSOP,  Respondent  v.  STEVENSON 
al..  Appellants.  (Supreme  Court  Appellav  ' 
vision.  Second  Department  July  24,  !'«• 
Action  bv  James  Jessop,  as  trustee,  etc.,  pc 
Henry  Jessop  Stevenson,  Cora  Bthel  St' 
son  and  others.  No  opinion.  Judgment  .. 
firmed,  with  costs. 

JETTER  et  al.,  Appellants,    ▼.    SCOLLA' 
Respondent     (Supreme  Court  Api)ellate  !•: 
sion.  First  Department     June  15,   1906.)    A 
tion  by  George  J.  Jetter  and  another  az'. 
John  Scollan.    J.  H.  Hull,  for  appellants. 
Weinman,  for  respondent    No  opinion.    I> 
mination  affirmed,  with  costs.    Order  filed.   > 
96  N.  Y.  Supp.  274. 

JEWBLIi,  Respondent  v.  JEWELL.  A- 
lant  (Supreme  Court  Appellate  Div:> 
First  Department  June  8,  1906.)  Actio: 
James  A.  Jewell  against  Caroline  I*  .T-^ 
W.  L.  Snyder,  for  appellant  W.  N.  Coh«  l 
respondent  No  opinion.  Judgment  and  «' 
affirmed,  with  costs.     Order  filed. 

J.  J.  SPURR  &  SONS,  Inc.,  Responder*. 
EMPIRE   STATE   SURETY    CO..    Apj^ 
( Supreme    0)urt,    Appellate    Division,   St  • 
Department     June  8,  1906.}     Action  bv  J 
Spurr  &  Sons,  Incorporated,  against  the  I: 
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re  State  Surety  Company,  impleaded,  etc 
:>  opinion.  Interlocutory  Judgment  affirmed, 
I  til  costs. 

In  re  J.  N.  HEGEMAN  &  CO.  (Supreme 
>urt,  Appellate  Division,  First  Department. 
ine  25,  1906.)  In  the  matter  of  J.N.  Hege- 
an  &  Go.  No  opinion.  Motion  for  leave  to  go 
Ck>urt  of  Appeals  and  for  stay  granted; 
lestions  to  be  certified  on  settlement  of  order, 
ittle  order  on  notice. 

JOHNSON,  Respondent,  v.  RAVITCH  et 
.,  Defendants.  (Supreme  Court,  Appellate 
i vision.  Second  Department.  June  27,  1906,) 
ction  by  Benjamin  Johnson  against  David 
avitoh  and  others.  No  opinion.  Order  af- 
rmed,  on  authority  of  Johnson  v.  Ravitch  (de- 
ded  herewith)  99  N.  Y.  Supp.  1059,  with 
LO   costs  and  disbursements. 

JOHNSON,  Respondent,  v.  ROCHESTER 
,Y.  CO..  Appellant.  (Supreme  Court,  Appel- 
Lte  Division,  Fourth  Department.  July  12, 
[>06.)  Action  by  Jessie  Johnson  against  the 
:ochester  Railway  Company,  No  opinion.  Oi^ 
er  affirmed,  with  costs. 

JOHNSON,  Respondent,  v.  ROCHESTER 
lY.  CO.,  Appellant  (Supreme  Court,  Appel- 
ite  Division,  Fourth  Department.  October  3, 
906.)  Action  by  Jessie  Johnson  against  the 
Rochester  Railway  Company.  No  opinion.  Mo- 
ion  for  reargument  denied.  Motion  for  leave 
3  appeal  to  Court  of  Appeals  granted. 

JOHNSON,  Respondent,  v.  SIMMONS  et  al., 
ippellants.  (Supreme  Court,  Appellate  Divl- 
ion.  Second  Department  October  17,  1906.) 
Lction  by  Martin  I.  Johnson  against  Josepn 
>immons  and  others.  No  opinion.  Motion  de- 
lied,  and  temporary  stay  vacated. 

JOHNSON,  Respondent,  v.  WHITE  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
iion.  Second  Department  October  12,  1906.J 
Vction  by  Martin  I.  Johnson  against  Sarah  J. 
^bite  and  others.  No  opinion.  Appeal  dis- 
nissed,  with  $10  costs  and  disbursements. 

JONES  et  al..  Respondents,  v.  LONG  IS- 
LAND R.  CO.,  Appellant.  (Supreme  Court, 
^.ppellate  Division,  Second  Department.  June 
3,  190G.)  Action  by  George  R.  Jones  and 
Greorge  Aubinger  against  the  Long  Island  Rail- 
road Company. 

PER  CURIAM.  Judgment  of  the  Munici- 
3al  Court  affirmed,  with  costs. 

JENKS  and  MILLER,  JJ.,  dissent 

JONES,  Respondent  v.  MOSS,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  o,  1906.)  Action  by  Ann 
Eliza  Jones  against  Courtlandt  D.  Moss.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

In  re  JOSEPHSSON.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  24, 
1906.)     In   the   matter   of   the   application   of 


Axel  JosephsBon  for  admission  to  the  bar.    No 
opinion.     Application  granted. 

In  re  EAFFENBURGH.  (Supreme  Court, 
Appellate  Division,  First  Department  July  12, 
1906.)  In  the  matter  of  Abraham  H.  Eaffen- 
burgh.  No  opinion.  Ordered  that  respondent 
file  answer  in  20  days. 

KAPLAN,  Respondent,  v.  WEISSENGRUN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  12,  1906.) 
Action  by  Louis  ICaplan  against  Herman  Weis- 
sengrun.    No  opinion.    Motion  denied. 

KAUFMAN,  Respondent,  v.  JUDAH.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  June  2o.  1906.)  Action 
by  Carrie  Kaufman  against  Jennie  Judah.  F. 
Bien,  for  appellant  E.  Jacobs,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursemsents.     Order  filed. 

KAVANAGH,  Respondent,  v.  NEW  YORK 
&  N.  J.  ICE  LINES,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  15,  1906.)  Action  by  Francis  R.  Kava- 
nagh,  a  creditor,  against  the  New  York  &  New 
Jersey  Ice  Lines. 

PER  CURIAM.  Interlocutory  Judgment  af- 
firmed, with  costs. 

HOOKER,  J.,  dissents. 

KEEPERS  V.  WEST  VIRGINIA  BRIDGE 
CO.  ( Supreme  Court,  Appellate  Division,  First 
Department.  June  25,  1906.)  Action  by  Wil- 
liam H.  Keepers  against  the  West  Virginia 
Bridge  Company.  No  opinion.  Motion  for 
stay  denied,  with  $10  costs.  Settle  order  on 
notice. 

KELLOGG  et  al.,  Respondents,  t.  SOWBR- 
BY  et  al.,  Appellants.  ( Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  12, 
1906.)  Action  by  Spencer  Kellogg  and  another 
against  George  F.  Sowerby  and  others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

NASH,  J.,  not  sitting. 

KELLY.  Respondent,  v.  BROOKLYN  BOR- 
OUGH GAS  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Octo- 
ber 12,  1906.)  Action  by  Loretta  Kelly,  an  in- 
fant, by  Joseph  Kelly,  her  guardian  ad  litem, 
against  the  Brooklyn  Borough  Gas  Company. 
No  opinion.    Motion  to  dismiss  appeal  granted. 

KELTON,  Appellant,  v.  KELTON,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  22,  1906.)  Action  by 
Chauncey  Kelton  against  Mary  L.  Kelton.  No 
opinion.     Judgment  affirmed,  with  costs. 

KENDALL,  Respondent,  v.  OARNRICK,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  June  15,  1906.)  Action' 
by  Frank  P.  Kendall  against  Gertrude  Cam- 
nek.  as  executrix.  B.  N.  Cardozo,  for  appel- 
lant   J.  M.  Bowers,  for  respondent    No  opin- 
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KENNEDY,  Reepondent,  ▼.  HAIX,  Appel- 
lant. (Supreme  Ck)urt,  Appellate  Division, 
First  Department  July  12,  1906.)  Action 
by  James  J.  Kennedy  aeainst  John  Holl.  B. 
L.  Kraus,  for  appellant  M.  Stein,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  Order  filed.  See  99 
N.  Y.  Supp.  162. 

KEOUGH,  Respondent,  v.  PENNSYLVANIA 
R.  CO.,  Appellant  (Supreme  Court  Appellate 
Division,  Fourth  Department.  May  23,  1906.) 
Action  by  Harry  J.  Keough  andnst  the  Pennsvl- 
vania  Railroad  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

KEOUGH,    Apnellant    v.    PURCELL.  Jle- 

spondent  (Supreme  Court  Appellate  Division, 
Fourth  Department  July  12,  1906.)  Action  by 
Jamea  Keough  against  Kate  Purcell.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

KEOUGH,  Appellant  v.  PURCELL,  Re- 
spondent (Supreme  Ck)urt  Appellate  Division, 
Fourth  Department  September  26,  1906.)  Ac- 
tion by  James  Keough  against  Kate  Purcell. 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs  and  disbursements. 

KEYBS,  Appellant  v.   SMITH  et  al..   Re- 

rndents.  (Supreme  Court,  Appellate  Divi- 
1,  Fourth  Department  May  23,  1906^  Ac- 
tion by  C^rge  J.  Keyes  against  O,  Walter 
Smith  and  another. 

PER  CURIAM.     Order  affirmed,  with  $10 
costs  and  disbursements. 
NASH,  J.,  not  voting. 

KILLMER,  Respondent  v.  NEW  YORK 
CITY  RY.  (X).,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
8,  1906.)  Action  by  Anna  M.  Killmer  against 
the  New  York  City  Railway  Company.  No 
opinion.  Judgment  and  order  denying  motion 
for  new  trial  unanimously  affirmed,  without 
costs.  Order  granting  extra  allowance  reversed, 
without  costs,  for  want  of  power  in  the  trial 
court  to  grant  the  same. 

KINDBERG  v.  CHAPMAN.  (Supreme 
Ck>urt  Appellate  Division,  First  Department 
October  12,  1906.)  Action  by  E.  O.  Kindberg 
against  R.  K.  Chapman.  No  opinion.  Motion 
dismissed. 

KING,  Appellant,  v.  STATE,  Respondent 
(Supreme  Court  Appellate  Division,  Third  De- 
partment June  27.  1906.)  Action  J)y  Henry 
T.  King  against  the  state  of  New  YotIe.  No  opin- 
ion.    Judgment  unanimously  affirmed,  with  costs. 

KINSEY,  Respondent  v.  DONALDSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Fourth  Department  October  10.  1900.)  Ac- 
tion by  Russell  L.  Kinsey  against  George  B. 
Donaldson,  impleaded,  etc  No  opinion.  In- 
terlocutory judgment  affirmed,  with  costs,  with 


oz  uie  aemurrer  and  ox  tnis  appeal. 

In  re  KIRBY'S  WILL.  (Supreme  Court  A> 
pellate  Division,  Second  Department  Octd*: 
12,  1906.)  In  the  matter  of  appointing  a  trostet 
under  the.  last  will  and  testameni  of  ^fary  L 
Kirby,  deceased.  No  opinion.  Motion  gnixted; 
order  to  be  resettled  by  RICH,  J. 

KIRCHNBR,  Respondent  t.  liOUGHLIN. 
Appellant  (Supreme  Court  Appellate  Divi^Kvc. 
Second  Department  June  8,  1906.)  Accioc 
bv  Gustav  A.  Elirchner  against  John  Looirhlir 
No  opinion.  Judgment  of  the  Manlcipai  Ocrt 
affirmed,  with  costs. 

KNICKERBOCKER  v.  CONGER  et  al.  f?»^ 
preme  Court  Appellate  Division.  First  I>t  i::- 
ment  October  12,  1906.)  Action  by  Edw.i 
W.  Knickerbocker  against  Benn  Conger  tzt 
others.  No  opinion.  Motion  granted,  witlK)j: 
costs.    Order  filed. 

KNICKERBOCKER  INV.  CO.  t.  BANK 
ERS'  LIFE  INS.  CO.  et  aL  (Supreme  Cocrt 
Appellate  Division,  First  Department  Julj 
12,  1906.)  Action  by  the  Knickerbocker  Inrtrz- 
ment  Company  against  the  Bankers'  Life  Ic- 
surance  Company  and  Davies,  Stone  &  A^> 
bach.  EX  Van  Schaick,  for  appellant  Kr/.d- 
erbocker  Inv.  Ck>.  H.  Barry,  for  respood^zi 
Davies,  Stone  &  Auerbach.  No  opinion.  Ore.: 
affirmed,  with  $10  costs  and  disbursementL  u^ 
der  filed. 

KNIPE,  Respondent  v.  KISSIC5K,  Appella:::. 
(Supreme  Court  Appellate  Division,  SecooU  I>- 
partment  June  22,  1906.)  AcUon  by  WTIli^.^ 
Knipe,  as  administrator,  etc,  against  Wiljt^ 
A.  Kissick.  No  opinion.  Order  affirmed,  t.. 
$10  costs  and  disbursements. 

KOEPPBL  ▼.  KOEPPEL.  (Supreme  Oocr-- 
Appellate  Division,  B^rst  Department  2.^ 
8,  1906.)  Action  by  Fishel  Koeppd  arsir-v 
Mendel  KoeppeL  No  opinion.  Motion  dec^eu. 
with  $10  costs.    Order  signed. 

KOHN,  Appellant  v.  MEYEIR,  Respondesi 
(Supreme  Court,  Appellate  Division,  Second  I  - 
partment  June  15.  1906.)  Action  by  E  ' 
Kohn  against  David  Meyer.  No  opinion.  Jl  z- 
ment  of  the  Municipal  Court  reversed.  a»l  d-  • 
trial  ordered,  costs  to  abide  the  event;  on  t.-" 
authority  of  Winter  v.  Friedman,  111  Ap> 
Div.  306,  97  N.  Y.  Supp.  733. 

KRAMER,  AppeUant  ▼.  BROOKLT:' 
HEIGHTS  R.  CO..  Respondent  (Snpre-- 
Court,  Appellate  Division,  Second  l>epartiE-»f 
October  12,  1906.)  Action  by  William  Krar*' 
against  the  Brooklyn  Heij^hts  Railroad  O-^:  - 
pany.  No  opinion.  Motion  for  rear^ffiEL<?-i« 
denied.    See  100  N.  Y.  Supp.  276w 


KREIZER  v.  HEINEMANN.  (Sapwr:^ 
Ck)urt  Appellate  Division,  First  DepartrnrL 
October  12,  19060  Action  by  B^nard  Kn  r  r 
against  Adolph  Heinemann.  No  omnioo.  A:^ 
plication  denied,  with  $10  costk     Order  siscd 
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KUBLLINQ  ▼.  RODERICK  LEAN  MFG. 
,X  (Supreme  CJourt,  Appellate  Division, 
>urth  Department  May  2S,  1906.)  ^  Action 
Rinehart  Knelling  against  the  Roderick  Lean 
anufacturing  Company. 

PER  CURIAM.    Def endanes  exceptions  over- 
led,  and  motion  for  new  trial  denied,   with 
sts,  and  judgment  ordered  for  the  plaintiff 
I    the  verdict, 
KRUSB,  J.,  dissents. 

KXTELLING  v.  RODERICK  LEAN  MFG. 
O.  (Supreme  Court,  Appellate  Division, 
ourth  Department  September  20,  1906.)  A<> 
on  by  Reinhart  Knelling  against  the  Roderick 
ean  Manufacturing  Company.  No  opinion, 
[otion  denied,  with  $10  costs  and  disburse- 
ents.  

KWIBCHINSKI,  Appellant^  ▼.MOLESKl 
:  al.,  Respondents.  (Supreme  Court,  Appellate 
Hvislon,  Fourth  Department  May  23,  IWO.) 
.ction  by  Jacob  Kwiechinski,  as,  etc.,  againsi 
.ndrew  Moleski  and  others.  No  opinion.  Or- 
er  affirmed,  with  $10  costs  and  disbursemenU. 

LAHY,     Respondent,     ▼.     BROOKLrYN 

lEIGHTS  R.  Co.,  Appellant    (Supreme  CJourt, 

appellate  Division,  Second,  Department     June 

1906.)     Action  by  Benjamin  Lahy,  as  ad- 

ini^ator  of  IsabeUa  Lahy.  against  tie  Brook- 
^n  Heights  Railroad  Company.  No  ^pimon. 
^ase  settled  since  argument  Appeal  dismissed, 
srith  costs.  

LAKNER  et  al.  v.  D.  J.  McCAULBY  CO. 
Supreme  Court  Appellate  I>i^i?i<>«v  ^irst  De- 
mrtment  June  8,  1906.)  Action  by  Michael 
^akner  and  another  against  tiie  D.  J.  Mc- 
>uley  CJompany.  No  opinion.  Motion  granted, 
vith  $10  costs.    Order  filed. 

LANCASTER  SEA  BEACH  IMP.  CO.,  Re- 
;pondent  v.  CITY  OF  NEW  YORK,  Appellant 
Supreme  Court  Appellate  Division,  Second  De- 
,trtment  June  8,*^l906.)  Action  by  the  Lan- 
caster Sea  Beach  Improvement  Company  against 
;he  city  of  New  York.  No  opinion.  Interlocu- 
tory judgment  affirmed,  with  costs. 

LANE  et  al.  v.  EQUITABLE  LIFE  ASSUR. 
SOC.  OP  UNITED  STATES  et  al.  (Supreme 
rourt,  Appellate  Division,  Second  Department 
November  16,  1906.)  Appeal  from  Spwial 
Term.  Action  by  Lillie  Lane  and  others  against 
the  Equitable  Life  Assurance  Socie^  of  the 
United  States  and  W.  Morton  Garden,  indi- 
vidually and  as  executor  of  George  W.  Kidd, 
dpocased.  From  a  judgment  in  favor  of  plain- 
tiff, the  latter  defendant  appeals.  Affirmed. 
Charles  C.  Dickinson,  for  appellant  Abel  E.. 
I^lackmar  (F.  S.  Fisher,  on  the  brief),  for  re- 
spondents. 

WOODWARD,  J.  All  of  the  questions  in- 
volved in  this  appeal  were  necessarily  disposed 
of  on  demurrer  (Lane  v.  Equitable  Life  Assur- 
nnce  Society,  102  App.  Div.  625,  92  N.  Y. 
ciupp.  1131),  excepting  the  delivery  of  the  as- 
signment of  the  policy  of  insurance  involved 
in  the  litigation ;  this  question  being  raised 
by  the  answer  interposed  after  the  decision  of 


the  demurrer.  .Upon  this  point  there  is  no 
lack  of  evidence  to  support  the  decision  of  the 
court  at  Special  Term,  and  the  judgment  ap- 
pealed from  should  therefore  be  affirmed,  with 
costs.     All  concur. 

LANE,  Respondent  v.  McFARLAND,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  12,  1906.)  Action  by 
Charles  F.  Lane,  as,  etc.,  against  Geo^e  W. 
McFarla^d.  No  opinion.  Judgment  affirmed, 
with  costs.  

LANE,  Respondent  ▼.  YONKBRS  R.  CO.. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  24,  1906.)  Ac- 
tion by  Ellen  Lane  against  the  Yonkers  Rail- 
road Company.  No  opinion.  Judgment  and 
order  of  the  City  0)urt  of  Yonkers  reversed, 
and  new  trial  ordered,  costs  to  abide  the  event 
for  error  in  ruling  at  folio  100.  See  Morns  v. 
Railway  Co..  148  N.  Y.  88.  42  N.  B.  410,  61 
Am.  St  Rep.  675.    

LATHROP,  SHEA  &  HENWOOD^CO.  ▼. 
PITTSBURG?,  S.  &  N.  R.  CO.  et  al.  (Supreme 
Ck)urt,  Appellate  Division,  Fourth  Department 
June  1,  fe06.)  Action  by  the  Lathrop,  Shea  & 
Henwood  Company  against  the  Pittsburg,  Shaw- 
mut  &  Northern  Railroad  (Company  and  others. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  the  appellant  shall,  with- 
in 30  days  from  the  date  of  service  of  a  copy 
of  this  order,  together  with  notice  of  entry 
thereof,  file  and  serve  the  printed  papers  on 
appeal,  as  provided  by  rule  41 ;  in  which  event 
said  motion  is  denied,  without  costs. 

LATUREN,  Appellant  v.  BOLTON  DRUG 
CO.,  Limited,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
22,  1906.)  Action  by  Emma  F.  Laturen  against 
the  Bolton  Drug  (Company,  Limited.  No  opin- 
ion. Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied. 

In  re  LAWLOR'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  16,  1906.)  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Anna  Eliza 
(McCreedon)  Lawlor,  deceased.  No  opinion. 
Motion  to  dismiss  appeal  granted. 


In  re  LAWRENCE.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  24. 
1906.)  In  the  matter  of  the  application  of 
Edwin  W.  Lawrence  for  admission  to  the  bar. 
No  opinion.    Application  granted. 

LAWRENCE  et  al.  v.  GROUT  et  al.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment June  20,  1906.)  Action  by  George  H. 
Lawrence  and  others  against  Edward  M.  Grout 
and  others.  No  opinion.  Motion  granted.  Or- 
der filed.  , 

LAWRENCE  et  al.,  Appellants,  v.  SIAS, 
Respondent  (Supreme  CJourt  Appellate  Divi- 
sion, First  Department.  June  15,  1906.)  Ac- 
tion by  George  H.  Lawrence  and  another  against 
Arthur  W.  Sias.  individually,  etc.  H.  W.  Al- 
den,  for  appellants.    J.  R.  Halsey,  for  respond- 
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ent     No  opinion.     Order  afl|rmed,   with  $10 
costs  and  disbunements.    Order  filed. 

LEFKOWITZ  et  al..  Respondento,  v.  JAOO- 
BOVITCH  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
22,  1906.)  Action  by  Abraham  Lefkowltz  and 
Max  Horowitz  against  Nathan  Jacobovitch  and 
Jonas  Eber.  No  opinion.  Judgment  of  the 
Municipal  Court  unanimously  affirmed,  with 
costa. 

In  re  LEONARD.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  25, 
1906.)  In  the  matter  of  Henry  W.  Leonard. 
No  opinion.  Respondent  required  to  file  answer 
within  10  days. 

In  re  LEONARD.  (Supreme  Court  Appel- 
late Division,  First  Department  July  12, 
1906.)  In  the  matter  of  Henry  W.  Leonard. 
No  opinion.     Present  order. 

LESTER,  Appellant  v.  GOODWIN,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department  June  15,  1906.)  Action  bv  Wil- 
liam G.  Lester  against  Harry  B.  Goodwin,  im- 
pleaded, etc.  S.  H.  Molleson,  for  appellant 
1.  H.  Harris,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

In  re  LEVY.  (Supreme  CJourt  Appellate 
Division,  Second  Department  (October  17, 
1906.)  In  the  matter  of  the  application  of 
Sigismund  B.  Levy  for  admission  to  the  bar. 
No  opinion.     Application  granted. 

LEVY  et  al.,  Respondents,  v.  JACOBWITZ 
et  al..  Appellants.  (Supreme  Ck>urt  Appellate 
Division,  Second  Department  October  12, 
1906.)  Action  by  Simon  Levy  and  David  Kowal 
against  Nathan  Jacobwitz  and  Jonas  Eber.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed by  default,  with  costs. 


LEVY,  Appellant,  v.  LEVY,  Respondent 
(Supreme  0)urt,  Appellate  Division,  First  De- 
partment. July  12,  1906.)  Action  by  Lea  Levy 
against  Harris  Ijcvy.  A.  H.  Sarasohn,  for  ap- 
pellant. C.  Goldzier,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed. 

LEVY,  Appellant,  v.  McADOO,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  24.  1906.)  Action  by  Beriba 
Levy  against  William  McAdoo.  No  opinion. 
Motion  denied. 


LEVY,  Respondent  v.  SALADINO,  Appel- 
lant (Supreme  Ck)urt,  Appellate  Division,  Sec- 
ond Department.  July  24,  1906.)  Action  by 
Ike  Levy  against  Joseph  Saladino.  No  opinion. 
Judgment  of  the  Municipal  Court  unanimously 
affirmed,  with  costs. 

LEWIS,  Respondent  v.  ERIE  R.  CO.,  ApT>el- 
lant.  (Supreme  Court  Appellate  Division,  Third 
Department  June  27,  1906.)  Action  by  Char- 
lotte Lewis,  as  administratrix,  etc,  of  Charles 
H.  Lewis,  deceased,  against  the  Erie  Railroad 
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Company.    No    opinion.    Judgment    and  r  { 
unanimously  affiirmed,  with  costs.  i 

LINGKB,  Appellant,  v.  S AMMIS,  Resp:^: 
(Supreme  Court,  Appellate  Division,  Seccail- 
partment    September     28,     1906.)    Acta 
Julia  E.  Lingke  against  Jacob  H.  Saimii&  : 
opinion.    Judgment  affirmed,  with  costs. 

LIPSHITZ,  Appellant  v.  SAIiAWAT  i: 
Respondents.    (Supreme  Court   Appellar?  I' 
sion.  Second  Department    July  24,  IQ^MW  :. , 
tion  by  Gussie  Lipshitz  against  Samuel  ^ih-  ' 
and  others.    No  opinion.    Order  modified  bj .  < 
sertin^  a  provision   reouiring    appellant.  L-  ' 
condition  of  the  stay,  to  give  seeuritr,  par^^^ 
to  section  1351  of  the  Code  of  Civil"  Procv.- 
and,  as  modified,  affirmed,  without  costs. 

In  re  LITTLETON.    (Supreme  Court.  A 
late  Division,  Second  Department.    Octotier  - 
1906.)    In    the    matter    of    the    applies t.uc 
Moses  Littleton  for  admission  to  the  bar.  : 
opinion.    Application  granted. 

LOEHR,  Appellant  v.  REINERS,  B«t 
ent  (Supreme  Court  Appellate  Division.  S- 
ond  Department  June  fi,  1906.)  Actiot 
Francis  Loehr  against  Henry  Reiners.  No  c* 
ion.  Judgment  modified  by  striking  o^t 
words  "on  the  merits,"  and  jugdment  as  nic*f 
and  order  unanimously  affirmed*  without  clo. 

In  re  LONG  ISLAND  R.  CO.  et  al.  i- 
preme  Ck)urt  Appellate  Division.  Second  I- 
partment  October  5,  1906.)  In  the  mutter 
the  application  of  the  Long  Island  RsiJr 
Company  and  another  for  the  oonstroctioD  oi 
electric  railroad  on  portions  of  Atlantic  av*! 
in  the  borough  of  Brooklyn,  etc.  No  opi'^ 
Application  granted,  newspapers  designated,  l: 
order  signed. 


LORD,  Respondent  v.  CITIZENS'  STEV': 
BOAT  CO.,  Appellant  (Supreme  Court  A- 
late  Division,  Second  Department  Jud^  . 
1906.)  Action  by  George  Osgood  Lord  asra::- 
the  Citizens*  Steamboat  Company.  No  opim.- 
Motion  to  resettle  order  denied. 

LOWTHER,  Respondent  v.  LOWTHER  A 
pellant  (Supreme  Court  Appellate  Di-.  i< 
First  Department  June  35,  1906.)  Action 
Clarence  L.  Lowtfaer  against  Christopfcer  j 
Lowther,  impleaded,  etc  W.  W.  Shaw,  forr 
pellant  L.  E.  Warren,  for  respondent.  > 
opinion.  Order  affirmed,  with  $10  costs  and  t- 
bursements.    Order  filed. 

LUCKEY  V.  MOOKRIDGR    (Snpreme  Cc- 
Appellate  Division,  First  Department    Jim*  ^ 
1906.)    Action    by    David   ,B.    Lnckey    n-.    • 
Grace     A.     Mockridge.    No     opinion.    Mo:: 
denied.    Order  filed. 

LUCKE  iT  V.  MOCKRIDGE.    (Supreme  Cr- 
Appellate  Division,  First  Department    Jun- ' 
1906.)    Action    by    David    B.    Luckey    ar. ' 
Grace     A.     Mockridge.    No     opinion.    Mot 
denied,  with  $10  co8t£    Order  fil^. 
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utJDLOW.    Respondent,    T.    WOODWARD, 

^pellant.  (Supreme  Court,  Appellate  Division, 
rst  Department.  June  15,  1906.)  Action  by 
muel  Ludlow.  Jr.,  against  Rignal  D.  Wood- 
ird.  W.  B.  Kisselburgh.  for  appellant.  D.  T. 
ivis,  for  respondent.  No  opinion.  Judgment 
irmed,  with  costs,  with  leave  to  defendant  to 
lend  on  payment  of  costs  in  this  court -and  in 
e  court  below.  Appeal  from  decision  dismis- 
d,  with  costs.    Order  filed. 

LUTGBN,  Respondent,  v.  KRUSE,  Appellant 

upreme  CJourt,  Appellate  Division,  Fourth  De- 

.rtment    October  10,  1906.)    Action  by  George 

itgen  against  Frederick  Kruse. 

PER    CURIAM.    Judgment    and    order    af- 

rmed,  with  costs. 

McLENNAN,  P.  J.,  and  NASH,  J.,  dissent. 

LYNCH  V.  DORSBY.  (Supreme  Court,  Ap- 
?llate  Division,  First  Department.  June  15, 
K)6.)  Action  by  Mary  R.  Lynch  against 
tephen*  W.  Dorsey.  No  opinion.  Motion 
ranted,  with  $10  costs.    Order  filed. 

LYNCH,  Respondent,  v.  SHANLBY  CO.,  Ap- 
ellant.  (Supreme  Court,  Appellate  Division, 
eoond  Department.  June  15, 1906.)  Action  by 
.nnie  Lynch  against  the  Shanley  (Company.  No 
pinion.  Motion  to  resettle  order  by  a  recital 
lat  the  reversal  was  upon  questions  of  law  only, 
le  facts  having  been  examined  and  no  error  found 
icrein,  granted.  The  court,  in  rendering  its 
ecision,  did  not  regard  the  minority  of  the 
laintiff  at  the  time  of  her  employment  and  the 
ccident  as  controlling. 

LYTLB,  Respondent,  v.  CITY  OF  AUBURN, 
ippellant  (Supreme  Court,  Appellate  Division, 
"oiirth  Department  June  1,  1906.)  Action  by 
V'illiam  Lvtle  aj^ainst  the  city  of  Auburn.  No 
pinion.  Judgment  and  order  reversed  and  new 
rial  ordered,  with  costs  to  the  appellant  to 
bide  event  Held  that,  as  a  matter  of  law,  the 
vidence  fails  to  establish  negligence  on  the  part 
f  the  defendant 

McARDBLL  et  al.  v.  OLCOTT  et  al.  (Su- 
ireme  Court,  Appellate  Division,  First  Depart- 
aent.  June  2o,  1906.)  Action  by  Cornelius 
IcArdell  and  others  against  Frederic  P.  Olcott 
nd  others.  No  opinion.  Motion  granted  upon 
onditions  stated  in  memorandum  per  curiam. 
>ettle  order  on  notice. 

McCALLISTBR,  Respondent,  v.  CITY  OF 
<JEW  YORK,  Appellant  (Supreme  Court,  Ap- 
)ellate  Division,  Second  Department  Septem- 
ber 28,  1906.)  Action  by  Catherine  T.  McCal- 
ster  against  the  city  of  New  York.  No  opinion. 
fudgment  unanimously  affirmed,  with  costs. 

McCARGO,  Respondent,  v.  JERGENS  et  al., 

Appellants.  (Supreme  CJourt,  Appellate  Divi- 
ion,  First  Department  June  15,  1906.)  Ac- 
ion  by  Peyton  R.  McCargo  against  Aiidrew 
Fergens  and  others.  R.  S,  Nichols,  for  appel- 
ants.  H.  W.  Pollock,  for  respondent.  No  opin- 
on.  Order  affirmed,  with  $10  costs  and  dls- 
nirsements.    Order  filed. 


McCarthy,  Respondent,  y.  SUPREMB 
COURT  I.  O.  F.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
23,  1906.)  Action  by  Clista  M.  McCarthy,  as, 
etc,  against  the  Supreme  Court  of  the  Inde- 
pendent Order  of  Foresters.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

McOARTY,  Respondent,  y.  NATURAL  CAR- 
BONIC GAS  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  June 
27,  1906.)  Action  by  Richard  H.  McCarty 
against  the  Natural  Carbonic  Gas  Company. 
No  opinion.  Judgment  modified  by  deducting 
therefrom  $18  as  of  November  8,  1905,  the  date 
of  entry  thereof,  and,  as  so  modified,  unanimous- 
ly affirmed,  with  costs  to  the  respondent 

McCOLLUM,  Appellant,  y.  SALMON,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  September  28,  1906.)  Ac- 
tion Iff  Alexander  J.  McCollum  against  Wil- 
liam Salmon.  No  opinion.  Judgment  of  the 
Municipal  Court  affirmed,  with  costs. 

McCORMACK,  Respondent,  v.  LANGER, 
Appellant  (Supreme  CJourt,  Appellate  Divi- 
sion, Second  Department  June  8,  1906.)  Ac- 
tion by  John  J.  McO>rmack  against  Ferdinand 
Langer.  No  opinion.  Judgment  of  the  Munici- 
pal Court  affirmed,  with  costs. 

McCRUM  V.  FRAZIER.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
15,  1906.)  Action  by  Lloyd  McCrum  against 
Charles  W.  Frazier.  No  opinion.  Motion 
denied,  with  $10  costs.    Order  filed. 

In  re  MacDERMOTT.  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department  July  24^ 
1906.)  In  the  matter  of  the  application  of  H. 
B.  J.  MacDermott  for  admission  to  the  bar.  No 
opinion.     Application  granted. 

MacDONALD,  Respondent,  v.  DREAM- 
LAND, Appellant  (Supreme  CJourt,  Appellate 
Division,  Second  Department  July  24,  1906.) 
Action  by  Charles  H.  MacDonald  against 
Dreamland.  No  opinion.  Judgment  affirmed, 
with  costs. 

McDOUGALL,  Appellant,  v.  CITY  OF  BUF- 
FALO et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 3,  1906.)  Action  by  James  S.  McDougall 
apainst  the  city  of  Buffalo  and  Mary  Anna 
White. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements  against  the  respondent 
White,  and  motion  to  set  aside  order  for  ex- 
amination granted,  except  as  to  that  part  of 
said  order  which  permits  a  physical  examina- 
tion. 

WILLIAMS,  J.,  dissents. 

McEVOY,  Respondent,  v.  SOCIfiTfi  ANO- 
NYME,  etc..  Appellant  (Supreme  Court,  Ao- 
pellate  Division,  First  Department  July  12, 
1906.)  Action  by  William  J.  McEvoy  against 
the  Soci6t6  Anonvme,  etc  F.  Seymour,  for  ap- 
pellant   R.  Franklin,  for  respondent.    No  opin- 
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Ion.     Order  affirmed,  with  |10  costs  and  dis- 
bursements.   Order  filed. 

McEVOT  V.  SOCIETY  ANONYM©.  (Su- 
preme Coart,  Appellate  Division,  First  I>e- 
partment  October  12,  1906.)  Action  by  Wil- 
liam J.  McEvoy  againet  the  Society  Anonyme, 
etc.  No  opinion.  Motion  denied,  with  $10 
costs.    Order  filed. 


McGAHID.  Appellant,  v.  SPROAT,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  22,  1906.)  Action  by 
Jennie  McGahie  against  John  A.  Sproat,  ad- 
ministrator, etc.,  of  Bridget  T.  McClennen,  de- 
ceased. No  opinion.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied. 

McGORRAY,  Respondent,  y.  CROSS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  June  1,  1906.)  Ac- 
tion by  Hugh  McCk>rray  against  Judson  J.  Cross 
and  another.  No  opinion.  Judgment  affirmed, 
with  costs. 

McGOWAN,  Appellant,  v.  CLARK,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  15,  19060  Action  by 
Eklward  J.  McGowan  against  John  Mitchel 
Clark.  No  opinion.  Order  setting  aside  ver- 
dict and  granting  new  trial  affirmed,  with  costs, 
on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence  on  the  question  of  an  ac- 
count stated. 

McGRATH,  Respondent,  v.  KLEINFELD  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  22,  1906.) 
Action  by  Margaret  McGrath  against  Isaac 
Kleinfeld  and  Isaac  Rothfeld.  No  opinion. 
Order  affirmed,  on  argument,  with  $10  costs 
and  disbursements. 


McILVAINE  y.  STEINSON.  (Supreme 
Court,  Appellate  Division,  First  Department 
December,  1905.)  Action  by  Tompkins  Mc- 
Ilvaine  against  George  Steinson.  No  opinion. 
Motion  granted. 

McKBLVEY  et  al.,  Respondents,  v.  WAD- 
DINGTON,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  12, 
1906.)  Action  by  John  J.  McKelvey  and  others 
against  Francis  Waddington,  impleaded,  etc. 
F.  H.  Wadsworth,  for  appellant.  S.  S.  Terry, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

McKIB.  Tax  Collector,  Respondent  v.  KEIr 
LOGG  LAND  CO.  et  al.,  Appellants  (six  cases). 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  July  12,  1906.  Actions  by  John 
McKie,  as  tax  collector,  against  the  Kellogg 
Land  Company,  impleaded,  etc.,  and  five  other 
cases  against  the  same  defendant  No  opinion. 
Interlocutory  judgments  affirmed,  without  costs, 
upon  filing  stipulations  with  leave  to  defendant 
the  Kellogg  Land  0>mpany  to  plead  over  with- 
in 20  days  from  entry  of  the  judgment  herein 
and  service  of  a  copy  thereof  with  notice  of 
entry. 


McLAREN,  Respondent,  r.  FRANK: '< 
TRUST  CO.,  Appellant  et  al-  (Supreme  C  % 
Appellate  Division,  Second  Department  J  ? 
24, 1906.)  Action  by  William  McLaren,  sn  > 
f ant,  etc,  against  the  Franklin  Trust  Cos;:  r 
and  others.  No  opinion.  Jndgmentand  .*.? 
amending  the  judgment  luumimoiuly  aiii:j« 
with  costs. 


McNEILL  y.  KAMBER.  (Supreme  Or, 
Appellate  Division,  First  Department  J  :f 
15,  1906L)  Action  by  James  McNeill  a?^  3l 
Morris  Kamber.  No  opinion.  Motion  grai:4 
with  $10  costs.    Order  filed. 

McPHILLIPS,  Respondent,  v.  MANHAT- 
TAN RT.  CO.  et  al..  Appellants.  (Supr-ie 
Ck)urt,  Appellate  Division,  First  Departrr.:. 
June  15,  1906.)  Action  by  Matthew  McPi.- 
lips  against  the  Manhattan  Railway  Ckic^u^r 
and  another.  J.  O.  NichoUs,  for  appdlnii 
W.  G.  Peckham,  for  respondent.  No  o?i2-c 
Judgment  modified  by  redndng  the  *  tmj^t 
awarded  for  fee  damage  to  $2,()00,  and  by  y 
ducing  the  amount  awarded  for  rental  dasiri! 
to  $200  per  annum,  and,  as  so  modified,  i 
firmed,  without  costs.    Settle  order  on  notice. 

McWEENEY,  Respondent,  ▼.  WHALt 
CREEK  IRON  WORKS,  Appellant.  (Supr»z 
Court,  Appellate  Division,  Second  Departing:' 
October  12,  1906.)  Action  by  Mary  McWe-i 
as  administratrix,  etc.,  against  the  Whale  C: 
Iron  Works.  No  opinion.  Order  affirmed,  «.i 
$10  costs  and  disbursements. 


McWHIRTBR  v.  BOWEN  et  al.  ^J 
preme  Court,  Appellate  Division,  First  Dejur 
ment.  June  15.  1906.)  Action  by  William  E 
McWhirter  against  Abner  T.  Bowen  and  otb-  -^ 
impleaded  with  Alwin  Eisert  Henry  B.  ioly 
son,  for  appellants.  James  M.  Fisk,  for  r^ 
spondent  No  opinion.  Order  affirn>ed,  w:.: 
$10  costs  and  disbursements.    Order  filed. 

In  re  MADEO.  (Supreme  Coart,  Appell"* 
Division,  Second  Department.  (October  li 
1906.)  In  the  matter  of  the  judicial  settleaert 
of  the  account  of  Antonio  Madeo.  as  executor  c: 
the  last  will  and  testament  of  Joseph  Prest^r. 
sometimes  known  as  Giusepe  Prestera,  decea^.*- 
No  opinion.    Motion  to  dismiss  appeal  granid 

MAHONEY,  Appellant  y.  O'BRIEN.  Fir? 
Com'r,  Respondent  (Supreme  Court,  App*^!'.^ 
Division,  First  Department.  July  12,  !•»• 
In  the  matter  of  Jeremiah  F.  Mahoney  aj:  '■ 
John  H.  O'Brien,  fire  commissioner,  etc  R.  V 
Chittenden,  for  appellant  W.  B.  Crowell.  f  ■ 
respondent  No  opinion.  Order  affirmed,  wii: 
$10  costs  and  disbursements.    Order  filed. 

In  re  MAIRES.  (Supreme  Court,  Appel*  ^ 
Division,  Second  Department.  June  19,  l>  •> 
In  the  matter  of  the  application  of  Sam::  i 
Evans  Maires  for  admission  to  practice  as  a  • 
torney  and  counselor  at  law  in  all  the  cocr< 
of  the  state  of  New  York.  No  opinion.  Mo:;.: 
for  admission  to  the  bar  granted. 
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MANHATTAN  STRAW  BOARD  CO.,  Ra- 
londent,  t.  JONES  et  al.,  Appellants.  (Su- 
>Tenyd  Court,  Appellate  Division,  First  Departr 
nent.  July  12,  1906.)  Action  by  the  Manhat- 
an  Straw  Board  Company  against  Frank  S. 
Tones  and  others.  R.  H.  Wilson,  (or  app«l- 
ants.  M.  A  Elias,  for  respondent  No  opin- 
>n.  Order  affirmed,  with  $10  costs  and  disburse- 
nents.     Order  filed. 

MANTHAI,  Appellant,  y.  BRIB,  R.  CO.  et 
l1..  Respondents.  (Supreme  Court,  Api>ellat« 
Diyision,  Second  Department  June  22.  1906.) 
Action  by  Emma  K.  Manthal,  as  administratrix 
>f  the  ^oods,  chattels,  and  credit  of  Herman 
3.  Manthal,  deceased,  against  the  Erie  Railroad 
C^ompany,  impleaded.  No  opinion.  Motion  de- 
uied. 

MARINE  MFG.  &  SUPPLY  CO.,  Respond- 
ent, V.  PERRY,  Appellant  (Supreme  Court, 
appellate  Division,  Second  Department.  Octo- 
ber 12,  1906.)  In  the  matter  of  supplementary 
proceedings  in  Marine  Manufacturing  &  Sup- 
ply (Company  against  Robert  Perry.  No  opin- 
ion. Order  of  the  CJounty  0>urt  of  Queens 
County  affirmed,  with  $10  costs  and  disburse- 
ments. 

MARK  y.  ROCHESTER  &  E.  R.  RY.  CO. 

(Supreme   Ck>urt,    Appellate    Division,    Fourth 
Department     July  12,  1906.)     Action  by  An- 

Selo  Mark,  as,  etc.,  against  the  Rochester  & 
Eastern  Rapid  Railway  Company. 
PER  CURIAM.  Appeal  of  Salvatore  Vella 
dismissed,  with  costs,  including  $10  costs  of 
motion,  unless  within  10  days  said  appellant 
pay  to  the  plaintiff's  attorney  on  this  motion 
$10  costs,  and  serve  and  file  printed  papers  on 
appeal,  as  required  by  the  rules  of  practice,  with* 
in  30  days  from  date  of  service  of  a  copy  of  this 
order,  together  with  notice  of  entry  thereof, 
and  be  prepared  to  argue  said  appeal  during 
the  first  week  of  the  next  regular  term  of 
this  court;  such  service  to  be  made  on  plain- 
tiff's substituted  attorney. 

MARRONBY,  AppeUantT  v.  CITY  OF  NEW 

YUi{K.  Respondent,  (Supreme  Court,  Api>el- 
late  Division,  First  Department  June  15, 
1006.)  Action  by  James  Marroney  against  the 
City  of  New  York.  C.  S.  Aronstam,  for  appel- 
lant.    T.   Connoly,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.     Order  filed. 

PATTERSON,  J.,  dissents. 

MARTIN,   Appellant,  v.   HIGGINSON,   Re- 

spoiidont.  (Supreme  Court  Appellate  Division, 
First  Department.  June  20,  1006.)  Action  by 
Margaret  C.  Martin  against  Margaret  Hippin- 
son.  W.  E.  Benjamin,  for  appellant.  C.  Nor- 
wood, for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

MAY  et  al..  Respondents,  v.  WRIGHT,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  10.  1906.)  Ac- 
tion by  Charles  H.  May  and  others  against 
Mary  J.  Wright  No  opinion.  Judgment  af- 
firmed, with  costs. 


In  re  MEADB.  (Supreme  Court,  Appellate 
Division,  First  Department  June  8,  1906.) 
In  the  matter  of  Clarence  W.  Meade.  No  opin- 
ion. Motion  to  tax  expenses,  etc.,  granted.  Set- 
tle order  on  notice. 

In  re  MEAGHER.  (Supreme  Ck)urt,  Appel- 
late Division,  First  Department  June  8, 
1906.)  In  the  matter  of  William  J.  Meagher. 
No  opinion.  Application  denied.  Settle  order 
on  notice. 

In  re  MEHLE'S  WILL.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
16,  1906.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Margaret  C.  Mehle, 
deceased.  No  opinion.  Decree  of  Surrogate's 
CJourt  affirmed,  with  separate  bills  of  cost  to 
the  adult  resi>ondent  and  the  special  guardian, 
payable  out  of  the  estate. 

MERRIAM,  Respondent  v.  JOHNSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1906.)  Action 
by  Louise  J.  Merriam  against  David  S.  John- 
son. No  opinion.  Application  granted.  Order 
signed. 

MESSINA,  Respondent.  y.  UNITED 
STATES  MORTAGE  &  TRUST  CO.,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  June  8,  1906.)  Action 
by  £Yank  Messina,  sometimes  known  as  Frank 
De  CJola,  against  the  United  States  Mortgage 
&  Trust  CJompany,  as  receiver  of  the  Brooklyn 
Wharf  &  Warehouse  Company.  No  opinion. 
Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  abide  the  event;  on  the  au- 
thority of  Vogel  y.  American  Bridge  Co.,  180 
N.  Y.  873,  73  N.  B.  1,  70  L.  R.  X  725.  and 
Agresta  y.  Stevenson  (decided  April  27,  1906) 
08  N.  Y.  Supp.  594. 

METROPOLITAN  MILK  &  CREAM  CO.  y. 
CITY  OF  NEW  YORK.  (Supreme  Court 
Appellate  Division,  First  Department  June 
15,  1906.)  Action  by  the  Metropolitan  Milk 
&  Cream  Ompany  against  the  city  of  New 
York.  No  opinion.  Motion  granted,  questions 
certified,  order  filed. 

MILLER,  Respondent,  y.  NEW  YORK  &  Q. 
C.  RY,  CJo.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  24, 
1906.)  Action  by  Mary  Miller  against  the 
New  York  &  Queens  County  Railway  Company. 
No  opinion.  Judgment  and  order  of  the  County 
Court  of  Queens  County  unanimously  affirmed, 
with  costs. 

MINER.  Respondent,  v.  INTERBOROUGH 
RAPID  TRANSIT  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  12,  1906.)  Action  by  Elizabeth  Miner 
against  the  Interborough  Rapid  Transit  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


MISHKIND  FEINBERG  CO.  v.  SIDOWRS- 
KY.  (Supreme  Ourt,  Appellate  Division, 
First  Department.     June  8,  1906.)     Action  Dy 
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the  Mishkind  Felnberf  Company  against  Lonis 
Sidowrsky.  No  opinion.  Motion  denied,  with 
$10  costs.     Settle  order  on  notice. 

In  re  MOCK'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
8,  1906.)  In  the  matter  of  the  transfer  tax 
upon  the  estate  of  Veronica  Mock,  deceased. 
No  opinion.  Order  of  the  Surrogate's  Court  of 
Kings  County  (99  N.  Y.  Supp.  230)  reversed 
v^ithout  costs,  on  the  authority  of  matter  of 
Corbett's  Estate.  171  N.  Y.  516,  64  N.  E.  209. 

MOISON,  Appellant,  v.  BURR,  Respondent. 
(Supreme  (Dourt,  Appellate  Division.  Second  D«^ 
partment  June  8,  1006.)  Action  by  John  W. 
Moison  against  Henry  B.  Burr.  No  opinion. 
Jud;;ment  and  order  of  the  County  Court  of 
Rockland  county  reversed,  and  new  trial  order* 
ed,  costs  to  abide  the  event ;  on  the  ground  that 
the  verdict  was  contrary  to  the  cviuence. 

MOLITERNO,  Appellant,  v.  VAUGHN,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Third  Department.  June  27,  1006.)  Action  by 
Pietro  Molitemo,  ajs  administrator,  etc.,  against 
Jehiel  Vaughn.  No  opinion.  Judgment  unan- 
imously affirmed,  with  costs. 

In  re  MONTEREY  AVE.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
15,  1906.)  In  the  matter  of  Monterey  avenue. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed. 

M(X)RB,  Appellant,  v.  BELL  &  FYFB 
FOUNDRY  CO..  Respondent  (Supreme  CJourt 
Appellate  Division,  Sorond  Department  June 
8,  1906.)  Action  by  William  Moore  against  the 
Bell  &  Fyfe  Foundry  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

MOORE,  Respondent,  v.  COLER  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  September  26.  1906.)  Ac- 
tion by  Edwin  G.  Moore  against  William  N. 
Coler,  Sr.,  and  others.  No  opinion.  Motion 
denied. 

MOORE,  Respondent,  v.  NEW  YORK  &  Q. 
C.  R.  O).,  Appellant  (Supreme  Court,  Appel- 
late Division.  Second  Department.  June  15, 
1006.)  Action  by  Michael  Moore  against  the 
New  York  &  Queens  County  Railway  Com- 
pany. No  opinion.  Judgment  of  the  Munici- 
pal 0>urt  affirmed,  with  costs. 

MOOREHBAD,  Respondent,  v.  VAN  DYKE, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  July  24,  1006.)  Action  by 
Thomas  A.  Moorehead  against  Albert  M.  Van 
Dyke.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed.  Argued  before  WOOD- 
WARD, JENKS,  HOOKER,  RICH,  and  GAY- 
NOR,  JJ.  Francis  S.  McDivitt  for  appellant 
Henry  Eecher,  Jr.  (George  F.  Elliott,  on  the 
brief),  for  respondent 

PER  CURIAM.    Affirmed. 

GAYNOR,  J.  (dissenting).  There  is  no  evi- 
dence that  the  minds  of  the  purchaser  and 
seller  ever  met  on  a  price.     The  property  was 


SUPPLEMENT 
Stat*  Reporter 

a  farm  consisting  of  upland  and  meadow  1''. 
between  28  and  29  acres  of   tbe  former  a: .  - 
and  4  acres  of  the  latter.      The  plaintiff  <  i 
that  he  went  to  see  the  defendant  and  um 
him  if  his  property  was  for  sale :    that  tb?  * 
fendant  answered   that    he    ^would    sell  jx'. 
$2,000  an  acre  but  would   like   to  get  |2J) 
The  plaintiff  then  says  he   told   him  he  w : 
try   to  get  a  purchaser,  and    that   the  dt>: 
ant  responded  that  he  would    not  do  anvt. .: 
at  that  time,  and  also  said   *'he   would  dc:     > 
anything  without  consultint;  Mr.  McDivitt  w.  . 
was  his  attorney  and  had   absolute  chaise  • 
all  his  affairs.*'  f 

The  plaintiff  then  went  to  see  Mr.  McDit^* 
but  no  price  was  mentioned  for  the  land.    . 
plaintiff  asked   him   what    his    (the   plaic:il^ 
commission  would  be  if  he  made  a  sale,  &dj  '.  \ 
said   2%    per   cent     Afterwards    the  phirr  *  | 
went  again  to  see  Mr.  McDivitt,  bringing  ^  -  i 
him  Knowles,  a  proposed  purchaser.    Tbe  pr    I 
was  talked  of,  and  McDivitt,  gave  them  &  ^    I 
of  naper  in  which  he  set  the   upland  down  .*  < 
$1,900  an  acre  and  the  meadow  land  at  $^* 
an  acre,  and  specified  the  amount   to  be  r 
in  cash,  and  that  the  balance    might  rexa 
on  bond  and  mortgage  at  5  per  cent 

Afterward  the  plaintiff  and  Knowles  ca:> 
on  the  defendant  and  offered  him  $1,9'^)  a:' 
then  $1,950  an  acre  for  the  upland,  which  »: 
fers  were  refused.  Tliey  say  that  the  def<»^i 
ant  said,  "I  told  you  my  price  was  $2.(" 
and  that  thereupon  Knowies  said  he  wod: 
take  it  at  $2,000  an  acre.  The  defendant  r* 
fused  to  sign  a  contract,  and  also  refawsi  ^: 
accept  $300  tendered  to  him  by  Knowles,  ssj- 
ing  that  he  would  not  sign  any  papen  ex- 
cept in  the  presence  of  his  attorney.  He  tkE 
said  that  he  would  meet  them  at  his  attom<^;^ 
office  on  the  2nd  of  May,  it  being  then  Apr. 
16th.  On  May  2nd  they  all  met  at  the  at 
tomey's  office  and  the  defendant  refused  t 
make  the  contract 

It  will  be  observed  that  there  is  no  evid^s*:^ 
that  the  defendant  ever  said  that  his  attoir- 
had  authority  to  fix  a  price  on  the  prop<»rij 
All  he  said  was  that  he  would  not  do  anjtfaic: 
without  consulting  his  attorney,  who  had  char.- 
of  his  affairs.  The  prices  put  on  the  pif> 
of  paper  by  the  attorney  were  therefore  bm 
binding.  Nor  were  they  deemed  bindinr  tr 
the  plaintiff  and  his  purchaser,  for  in  ph 
of  closing  with  the  attorney  they  went  to  ^i 
defendant  personally  and  offered  him  the  $1- 
900.  and  then  $1,950.  and  finally  $2,000  to 
acre  for  the  upland.  They  mentioned  no  pric^ 
for  the  meadow  land  (lowland),  so  that  it  1> 
plain  that  no  price  was  ever  arrived  at  :^ 
to  that  part  of  the  farm  at  all  events,  sr. 
therefore  for  the  farm,  for  it  was  for  s. 
only  as  a  whole;  unless  the  $2,000  an  e*: 
was  for  the  meadow  land  also,  which  the  pUi:.- 
tiff  says  was  not  the  case,  but  that  it  wa« 
to  be  taken  at  the  price  put  on  the  paper  tr 
the  attorney,  viz.,  $300  an  acre. 

And  if  the  defendant's  attorney  is  to  be  deesh  i 
his  agent  with  authority  to  sell,  there  :« 
another  conclusive  reason  why  the  plainif 
cannot  recover.  The  plaintiff  proved  by  £iowi€s 
that  when  he  and  Knowles  saw  the  attorney, 
as  stated  above,  they  agreed  with  hun  that  if 


Digitized  by 


Google 


HBMORANDUH  DECISIONS. 


1131 


X  sale  wa»  effected  they  would  give  half  of  the 
commission  to  the  attorney,  and  this  was  never 
revealed,  so  far  as  appears,  to  the  defendant. 
X^lie  agreement  of  ETnowles  and  the  plaintiff 
to  give  the  attorney  half  of  the  commission 
was  a  corrupt  agreement,  necessarily  intend- 
o<3  in  law  to  seduce  him  from  his  duty  to  the 
tiefendant,  and  no  agreement  which  they  made 
^vith  him  under  such  a  condition  would  bind 
t:lie  defendant.  The  defendant  had  already  told 
thie  plaintiff  that  his  lowest  price  was  $12,000, 
and  yet  he  got  the  price  of  $1,900  from  the 
attorney.  Proof  of  such  corrupt  agreement 
w-as  proof  that  the  plaintiff  was  not  acting  in 
tlie  interest  of  the  defendant,  but  in  that  of  the 
t>iiyer. 

The  judgment  should  be  reversed. 

WOODWARD,  J.,  concurs. 

MORGAN,  Respondent,  v.  COLLINS,  Appel- 
ant, (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  8,  1906.)  Action  by 
Charles  B.  Morgan  against  William  P.  Collins. 
No  opinion.  Judgment  of  the  Municipal  Court 
unanimously  affirmed,  with  costs. 

MORRIS,  Appellant,  y.  MORRIS,  Respond- 
ent. (Supreme  CJourt,  Appellate  Division,  First 
Department.  July  12,  1906,)  Action  by  Mar- 
fznrot  Morris  against  Wilson  C.  Morris.  G.  W. 
Olvany,  for  appellant  D.  C.  Myers,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 

MORRISON,  Appellant,  y.  DEBVBS  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  8.  1900.) 
Action  by  John  Morrison  against  John  H. 
Deeves  and  Richard  H.  Deeves. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HIRSCHBERG,  P.  J.,  and  WOODWARD, 
J.,  dissent. 

MORROW,  y.  McMAHON  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  25.  1906.)  Action  by  Samuel  H.  Morrow 
against  Mary  McMahon  and  others.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
.$10  costs.     Order  filed. 

MOSS  v.  BLANCHARD,  (Supreme  Court, 
Appellate  Division,  First  Department  October 
12  1906.)  Action  by  Alexander  Moss  against 
John  O.  Blanchard,  No  opinion.  Motion  de- 
nied. Leave  given  to  respondent  to  ^ove  be- 
low for  correction  of  record.     Order  filed. 

In  re  MOWRY.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  20,  190G.) 
In  tlie  matter  of  Albert  L.  Mowry,  deceased. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

MTTLLER,  Appellant,  y,  CITY  OF  NEW 
YORK  et  al.,  Respondents,  (Supreme  Court, 
Appollnte  Division,  Second  Department.  June 
8,  11)0(1.)  Action  by  Helen  S.  Muller,  as  ad- 
ministratrix, etc.,  of  William  Muller,  deceased, 
against  the  city  of  New  York  and  the  Ocean 


Electric  Railway  Company.    No  opinion, 
ment  and  order  unanimously    '' 


Juds?- 
affirmed,  with  costs. 


MULLER  et  al.,  Respondents,  v.  CITY  OF 
PHILADBLPH'IA  et  al..  Appellants.  (Su- 
preme Conrt,  Appellate  Division,  First  Depart- 
ment. June  20,  1906.)  Action  hj  (Charles  F. 
Muller  and  others  against  the  city  of  Phila- 
delphia and  others.  No  opinion.  Motion  denied, 
with  $10  costs.   Order  filed. 

MULLER,  Respondent,  v.  OAKES  MFG.  CO., 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  October  5,  1906.)  Action 
by  Gertrude  Muller,  as  administratrix,  etc.,  of 
Henry  Muller,  deceased,  against  the  Oakes 
Manufacturing  Ck>mpany.  No  opinion.  Mo- 
tion denied. 

MULLER,  Respondent,  v.  UNION  RY.  CO., 

Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  June  15,  1006.)  Action  by 
Conrad  Muller,  Jr«  against  the  Union  Railway 
Company  of  New  York  City.  No  opinion.  Mc 
tion  to  open  default  granted,  and  motion  set 
down  for  hearing  on  June  18,  1906,  at  1  o'clock 
p.  m. 

MURPHTY,  Appellant  ▼.  DREW,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment October  12,  1906.)  Action  by  James 
H.  Murphy,  an  infant,  by  John  P.  Murphy,  his 
guardian  ad  litem,  against  Emanuel  Drew.  No 
opinion.    Motion  denied. 

MURPHY,  Respondent  V.  WAIT,  Appellant 
(Supreme  Court,  Appell-ate  Division,  Fourth  De- 
partment May  23,  1906.)  Action  by  Bridget 
Murphy  against  William  F.  Wait 

PER  CURIAM.    Order  affirmed,  with  costs. 

WILLIAMS,  J.,  not  voting. 

MURRAY,  Respondent,  v.  SETON,  Appel- 
lant (Supreme  CSourt,  Appellate  Division,  Sec- 
ond Department  June  8,  1906.)  Action  by 
Mary  Murray,  administratrix,  etc,  of  Peter 
Murray,  deceased,  against  John  Seton. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

JENKS  and  MILLER,  J  J.,  dissent,  because 
the  papers  do  not  show  any  grounds  for  the 
granting  of  a  new  trial  upon  newly  discovered 
evidence. 

NACHOD  et  al.,  Respondents,  v.  PERRY 
KNITTING  CO.,  Appellants.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Octo- 
ber 10,  1906.)  Action  by  Friederich  Nachod  and 
others  against  the  Perry  Knitting  Company. 

PER  CURIAAI.  Order  modified,  so  as  to 
limit  the  examination  of  the  witnesses  named  in 
said  order  solely  to  the  delivery  to  the  defendant 
and  receipt  by  it  from  the  James  Freeman 
Brown  Company  of  the  goods  and  merchandise 
mentioned  in  the  complaint  in  this  action,  and 
to  require  the  production  on  said  examination 
of  only  such  books  and  paners  as  bear  unon  the 
question  as  to  which  such  examination  is  hereby 
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NATIONAL  CONTRACTING  CO.,  Respond- 
ent,  V.  HUDSON  RIVER  WATER  POWER 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  15,  1906.)  Ac- 
tion by  the  National  Contracting  Company 
against  the  Hudson  River  Water  Power  Com- 
pany. R.  L.  Hand,  for  appellant.  L.  L.  Kel- 
logg, for  respondent 

PER  CORIAM.  Order  modified  by  allowing 
the  plaintiff  to  withdraw  demurrer  on  payment 
of  a  trial  fee,  and  the  defendant's  taxable  dis- 
bursements of  the  trial,  the  costs  and  taxable 
disbursements  of  the  appeal  to  this  court  from 
the  judgment  entered  upon  the  report  of  the 
referee,  $10  costs  of  opposing  the  motion,  and 
the  costs  and  disbursements  of  this  appeal,  and, 
aa  so  modified,  affirmed.    Settle  order  on  notice. 

NATIONAL  FIRE  INS.  CO.,  Respondent,  v. 
MURRAY,  Appellant  (Supreme  Ck>urt,  Appel- 
late Division,  Third  Department  June  27, 
1906.)  Action  by  the  National  Fire  Insurance 
Company  against  Michael  D.  Murray.  No  opin- 
ion. Judgment  unanimously  affirmed,  with 
costs. 

NEHILL,  Respondent,  v.  CRONIN,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department  June  27,  1906.)  Action  by 
Mary  J.  Nehill  against  John  H.  Cronin.  No 
opinion.    Judgment  affirmed,  with  costs. 

NEWELL,  Respondent,  v.  CLIFT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  M-ay  23,  1906.)  Action  by 
Leosa  Newell  ag^ainst  Frank  D.  Clift,  as  execu- 
tor, etc.  No  opinion.  Judgment  affirmed,  with 
costs. 

NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Re- 
spondent, V.  HOWARD  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
?irtment  June  1,  1906.)  Action  by  the  New 
ork  Ontral  &  Hudson  River  Railroad  Com- 
pany against  George  A.  Howard  and  others.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

NEW  YORK  MORTGAGE  &  SECURITY 
CO.  V.  CONCOURSE  PARK  HOTEL  CO. 
(Supreme  CJourt  Appellate  Division,  Second  De- 
partment September  28,  1906.)  Action  by  the 
New  York  Mortgage  &  Security  Company 
against  the  Oncourse  Park  Hotel  Company, 
Thompson  B.  Moore,  and  Edward  L.  Shea.  No 
opinion.  Judgment  modified  by  striking  out 
paragraph  5  thereof,  and,  as  modified,  affirmed, 
with  costs  to  the  plaintiff  against  the  defend- 
ants (appellants). 

In  re  NEW  YORK  &  BROOKLYN  BRIDGE 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  July  12  1906.)  In 
the  matter  of  the  New  York  &  Brooklyn  Bridge. 
L.  L.  Uelafield,  for  appellant.  T.  Connoly,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbursements.    Order  filed. 


July  12,  1906.)  Action  by  Bernard  &ConuMll 
as  administrator,  against  the  Thompson-Starrat: 
Company.  A.  Led  with,  for  apmllant  J.  Ford, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.    Order  filed. 

NEW  YORK  &  KENTUCKY  CO.,  Respond- 
ent  V.  KNECHT,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 3,  1906.)  Action  by  the  New  York  &  Ken- 
tucky Ck>mpany  against  Fred  Knecht  No  o^ast- 
ion.  Order  affirmed,  with  $10  costs  mnd  dis- 
bursements. 

NUNNALLY  et  al.  v.  ROBINSON  et  al.  (Sn- 
preme  CJourt  Appellate  Division,  First  Depart- 
ment October  12,  1906.)  Action  by  Frauds 
Nunnally  and  others  against  Charles  D.  Robin- 
son and  others.  No  opinion.  Motion  denied. 
with  $10  costs.    Order  filed. 

O'BRIEN  et  al..  Respondents,  y.  THOMAS 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  October  19,  1906.) 
Appeal  from  Trial  Term.  Action  by^  John 
O'Brien  and  another  against  ESdward  R,  Tbomaj 
and  others.  Defendants  moved  to  dismiss  the 
complaint  for  lack  of  prosecution  and  non par- 
men  t  of  costs  on  withdrawal  of  a  jury.  Froo 
the  order  "that  the  said  motion  be,  and  the  same 
is  hereby,  granted,  with  $10  costs,  unless  plain- 
tiffs forthwith  place  this  action  on  the  October 
calendar,"  defendants  appeal.  Modified.  Rich- 
ard A.  Irving,  for  appellants.  John  W.  Browne, 
for  respondents. 

PER  CURIAM.  Order  modified,  so  as  to 
provide  that  the  motion  be  granted,  with  $10 
costs,  unless  the  plaintiff  shall  forthwith  place 
the  cause  upon  the  November  calendar,  and  shall 
within  five  days  pay  $10  costs  of  motion  and  the 
costs  and  disbursements  imposed  by  the  order 
of  this  court  entered  March  10,  1905,  modifying 
the  order  of  the  court  at  Trial  Term*  which 
granted  plaintiff's  motion  to  withdraw  a  juror, 
and,  as  so  modified,  the  order  appealed  from  is 
affirmed,  with  $10  costs  and  disbursements  to 
the  appellants. 


O'CONNOR,  Appellant  T.  NEW  YORK 
TRANSP.  CO.J  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  July  12, 
1906.)  Action  by  Sarah  O'Connor,  as  adminis- 
tratrix, against  the  New  York  Transport  a  ti^a 
Company.  T.  J.  O'Neill,  for  appellant  A.  K. 
Wing,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Order 
filed.     .  ^^_ 

OLDMIXON  V.  SEXAUER.  (Supreme 
Court  Appellate  Division,  First  Department- 
June  20,  1906.)  Action  by  John  C  Oldmixon 
against  Ernest  Sexauer.  No  opinion.  Motion 
denied,  on  payment  of  $10  costs;  leave  given 
as  stated  in  order.    Order  filed. 

O'MARA  et  al«  Apnellants,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Supreme 
CJourt,  Appellate  Division,  Second  Department. 
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Taly  24,  1906.)  Action  by  Johanna  O'Mara  and 
Patrick  H.  Soott.  as  administratrix  and  adminis- 
;.*rator,  etc^  of  Michel  O'Mara,  deceased,  against 
the  New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Judgment  nnanimously 
affirmed,  with  costs. 

O'NEIL,  Appellant,  t.  EARR,  Respondent. 
(Supreme  Ck)urt,  Apjiellate  Division,  Third  De- 
partment. September  26,  1906.)  Action  by 
John   O'Neil  against  Thomas  H.  Earr. 

PER    CURIAM.      Judgment   affirmed,    with 
,  costs. 
;      CHESTER  and   KELLOGG,  JJ.,  dissent. 

ONTARIO  BANK,  Respondent,  v.  LOOMIS 
et  ai..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  16,  1906^ 
Action  by  the  Ontario  Bank  against  Judson  W. 

'  Lioomis  and  another.     No  opinion.     Judgment 

^  and  order  affirmed,  with  costs. 

In  re  OPENING  OP  LORILLARD  PLACE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.    June  20,  1906.)      In  the  matter  of 


the   opening  of  Lorillard   Place. 
Order  affirmed,  with  costs. 


No   opinion. 


In  re  O'ROURKE.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  15, 
1906.)  In  the  matter  of  the  application  of  Eu- 
gene P.  O'Rourke  for  a  writ  of  mandamus 
against  Theodore  A.  Bingham,  as  police  com- 
missioner of  the  city  of  New  York.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

OSTRANDER,  Appellant,  v.  NEW  YORK 
CITY  RY.  CO.,  Respondent  (Supreme  CJourt 
Appellate  Term.  November  14,  1906.)  Appeal 
from  Municipal  Court,  Borough  of  the  Bronx, 
Second  District.  Action  by  Emma  Ostrander 
against  the  New  York  City  Railway  Company. 
From  an  order  of  the  New  York  City  Municij^al 
Ck>urt  setting  aside  a  verdict  in  favor  of  plain- 
tiff, she  appeals.  Reversed,  and  judgment  re- 
instated. Robert  H.  Ernest,  for  appellant 
James  A.  Quackenbush,  for  respondent 

PER  CURIAM.  A  careful  reading  of  the 
record  discloses  no  reason  why  the  verdict  should 
hnve  been  set  aside.  There  was  no  motion  to 
dismiss,  and  no  exception  to  any  part  of  the 
charge.  The  learned  trial  justice  seems  to  have 
misapprehended  the  evidence.  In  his  memoran- 
dum he  states,  as  illustrating  the  plaintiffs  un- 
reliability as  a  witness,  that  she  testified  that 
she  had  never  had  a  doctor  before  the  acci- 
dent The  minutes  show  (page  9)  that  she  testi- 
fied that  Dr.  Rixe  had  attended  her  previous 
to  the  accident.  In  some  respects  the  motor- 
man's  evidence  is  in  harmony  with  plaintiff's 
evidence,  rather  than  with  the  conductor's.  It 
does  not  appear  from  the  order  that  the  ver- 
dict was  set  aside  ajs  matter  of  discretion,  and 
upon  the  whole  case  it  seems  that  it  should 
not  have  been  disturbed.  The  order  setting 
aside  the  verdict  should  be  reversed,  and  the 
judgment  reinstated,  with  costs. 

GILDERSLEEVE  and  DOWLING.  JJ.,  con- 
cur.  DUGRO,  J.,  taking  no  part 


OVINGTON  BROS.  CO..  Appellant,  v. 
HENSHAW,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 5,  1906.)  Action  by  the  Ovington  Bros. 
Companv  against  Cornelia  M.  Henshaw.  in- 
diviaually,  and  aa  executrix,  etc,  of  Sarah 
Grace,   deceased. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  GAYNOR,  J.,  at  special 
term.    93  N.  Y.  Supp.  380. 

JENKS  and  HOOKER,  JJ.,  diflsent 

PADDEI/L,  Appellant  v.  CITY  OF  NEW 
YORKi  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  July  12, 
1906.)  Action  by  Timothy  F.  Paddell  against 
the  city  of  New  York.  E.  V.  Abbott,  for  ap- 
pellant G.  S.  Coleman,  for  respondent  No 
opinion.  Judgment  (100  N.  Y.  Supp.  581) 
affirmed,  with  costs.     Order  filed. 

PALMER,  Appellant,  v.  NASSAU  BREW- 
ING CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  o, 
1906.)  Action  by  Sydney  H.  Palmer,  as  re- 
ceiver, etc,  against  the  Nassau  Brewing  Com- 
pany. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

PARISH,  Appellant  v.  ULSTER  &  D.  R.  CO., 
Respondent  (Supreme  Ourt,  Appellate  Divi- 
sion, Third  Department  September  26,  1906.) 
Action  by  Harriet  M.  Parish  against  the  Ulster 
&  Delaware  Railroad  Ck>mpany.  No  opinion. 
Motion  denied. 

PARKER,  Respondent  v.  RHOADES  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  2,  1906.)  Action 
by  C.  Arthur  Parker,  in  his  own  right  and  as 
survivor,  against  Lyman  Rhoades  and  others. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  with  usual  leave  to  defend- 
ant to  withdraw  demurrer,  and  answer  on  pay- 
ment of  costs  of  demurrer  and  of  this  appeal. 

PARKER,   P.  J.,  not  voting. 

In  re  PARR  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department  •  June  22, 
1006.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  Benjamin  Parr  and 
Susie  L.  Parr,  as  executors  of  Susan  P.  Lilien- 
thal,  deceased.  No  opinion.  Decree  of  the  Sur- 
rogate's Court  of  Westchester  County,  in  so 
far  as  appealed  from,  affirmed,  without  costs. 


In  re  PAUL  JONES  &  CO.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
27,  1006.)  In  the  matter  of  the  application  of 
Paul  Jones  &  Co.  to  compel  the  payment  by 
their  attorney,  Frederick  L.  Gilbert,  of  money 
received  by  him  as  such.  No  opinion.  Judg- 
ment affirmed  by  default  with  costs. 

PASCUAL,  Respondent  v.  RODRIGUEZ  et 
al.,  Appellants.  (Supreme  Court  Appellate 
Division,  Second  Department.  October  12, 
1906.)  Action  by  Benedicto  Pascual  against 
Jose  Rodriguez  and  Manuel  Suarez.  No  opin- 
ion.   Motion  denied,  without  prejudice  to  move 
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at  the  next  term  of  court  In  case  the  return  be 
not  filed. 

PEABODY  et  al.  v.  LONG  ACRS  SQUARE 
BLDG.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  8,  1906.)  Ac- 
tion by  Charles  A.  Pea  body  and  others  against 
the  Long  Acre  Square  Buildine  Company.  No 
opinion.     Motion  granted.     Order  filed. 

PEOPLE,  Respondent,  v.  ABBETT,  Appel- 
lant. (Supreme  Courts  Appellate  Division,  sec- 
ond Department  June  fi,  1906.)  Proceedings 
by  the  people  of  the  state  of  New  York  against 
Thomas  Abbett  No  opinion.  We  find  no 
evidence  in  the  record  of  criminal  intent  The 
judgment  of  conviction  is  reversed,  and  a  new 
trial  ordered. 

PEOPLE,  Respondent  v.  BROOKLYN 
COOPERAGE  CO.,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Denartment 
September  26,  1906.)  Proceedings  by  tne  people 
of  the  state  of  New  York  against  the  Brooklyn 
Cooperage  Ck)mpany,  impleaded  with  others, 
etc  No  opinion.  Motion  for  leave  to  appeal 
to  the  0)urt  of  Appeals  granted,  and  question 
to  be  reviewed  certified  to  that  court 

PEOPLE,  Respondent,  ▼.  ^ORBALIS,  Ap- 
pellant. (Supreme  Court,  Ai)]>onate  Division, 
Second  Department  June  8,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Thomas  F.  Orbalis.    No  opinion. 


ment  of  conviction  affirmed. 


Judg- 


PEOPLE,  Respondent,  v.  DINSBR,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  June  25,  1906.)  Proceedings  by 
the  people  of  the  state  of  New  York  against 
Gustave  Dinser.  No  opinion.  Motion  denied 
on  defendant's  stipulating  as  stated  in  memoran- 
dum. Settle  order  on  notice.  See  98  N.  Y. 
Supp.  314. 

PEOPLE,  Respondent,  v.  DONNELLY,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  June  1,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  John  J.  Donnelly.  No  opinion.  Motion 
granted ;  stenographer's  minutes  to  l>e  furnished 
and  appellant's  papers  on  appeal  to  be  printed 
at  the  expense  of  tne  county  of  Onondaga,  upon 
audit  and  allowance  by  this  court 

PEOPLE  V.  FEDERAL  BANK  OP  NEW 
YORK  et  al.  (Supreme  Cx)urt,  Appellate  Divi- 
sion, First  Department  July  12,  1006.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  the  Federal  Bank  of  New  York 
and  the  Bankers'  Surety  Company.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

PEOPLE  V.  FEDERAL  BANK  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  October  12,  1906.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  the  Federal  Bank  of  New  York. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed. 


SUPPLEMENT 
State  Reporter 

PEOPLE,  Respondent,  y.  PULKBRSOX,  A> 
pellant  (Supreme  Court,  Api>ellate  Div>  i 
Third  Department  Juno  27,  190a)  Proirri 
ings  by  tne  people  of  the  state  of  New  \  :i 
against  John  Fulkerson.  No  opinion.  2i^ 
ment  aflirmed. 

PE>OPLE  V.  GELULA.  (Supreme  Court.  A? 
pellate  Division,  First  Department  Oc;::-^ 
12,  1906.)  Proceedings  by  the  people  of  ± 
state  of  New  York  against  Abe  GeJuls-  >' 
opinion.  Motion  granted  unless  appellsa:  >. 
ready  for  November  term.    Order  filed. 

PEOPLE,  Respondent*  y.  HACKETT.  Ap- 
pellant (Supreme  Court,  Appellate  Divisiv:. 
First  Department.  July  12,  1906.)  Proce-i- 
ings  by  the  people  of  the  state  of  Xew  Yor^ 
against  James  J.  Hackett  B.  S.  Booth,  for  a> 
pellant  A.  A  Mayper,  for  respondent  > 
opinion.    Judgment  affirmed.     Order  filed. 

PEOPLE,  Respondent,  y.  HARREB  et  al 
Appellants.  (Supreme  Court,  Appellate  Diri^ 
sion,  Fourth  Department  June  1,  19(X>.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  John  Harrer  and  another. 

PER  CURIAM.  Judgment  and  order  af- 
firmed. 

WILLIAMS,  J.,  not  voting. 

PEOPLE,  Respondent,  y.  HART,  Appelhn: 
(Supreme  Court  Appellate  Diyiaion,  Foun. 
Department  June  1,  1906.)  Proceedings  b? 
the  people  of  the  state  of  New  York  ag£.:L«: 
Philip  J.  Hart  No  opinion.  Motion  to  disnii.v 
appeal  granted  unless  the  appellant  shall,  witii- 
in  30  days  from  the  date  of  service  of  a  copr 
of  this  order,  together  with  notice  of  eotij 
thereof,  file  and  serve  the  printed  papers  on  ai^ 
peal,  as  provided  by  rule  41,  in  which  event 
said  motion  is  denied. 

PEXDPLB,    Respondent,   y.    HUSON,    App^l 

lant  (Supreme  Court  Appellate  Divf^iiu. 
Fourth  Department  September  26, 190&)  Pn- 
ceedings  by  the  people  of  the  state  of  New  Yori 
against  William  Huson.  No  opinion.  Motion 
to  amend  order  of  reversal,  so  as  to  show  ti-^r 
such  reversal  was,  upon  questions  of  law  only, 
granted.    See  d9  N.  Y.  Supp.  1081. 

PEOPLE,  Respondent,  v.  IZZO  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  12,  1906.)  Prooee-J- 
ings  by  the  people  of  the  state  of  New  York 
against  Joseph  Izzo  and  Patsy  Corono.  No 
opinion.    Judgment  of  conviction  affirmed. 

PEOPLE,  Respondent,  y.  LAPP,  Appellant 
(Supreme  Cx)urt  Appellate  Division,  Fourth  De- 
partment July  12,  1906.)  Proceedings  by  th^ 
people  of  the  state  of  New  York  against  Myrti*" 
Lapp.  No  opinion.  Motion  denied,  with  feavr 
to  renew  the  same  after  settlement  of  the  cas<e 
and  exceptions.  Upon  the  renewal  of  said  mo- 
tion, if  made,  proof  should  be  famished  to  show 
whether  the  defendant  is  then  sane  or  insane. 

PEOPLE  y.  LEVIN.  (Supreme  Court  Ap- 
pellate  Division,    First   I)epartment      October 
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12,  190G.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Louis  Lieyin.  No 
opinion.     Motion  denied.    Order  filed. 

PEOPLE,  Respondent,  v.  McALLISTBR,  Ap- 
pellant. (Supreme  Ck>urt,  Appellate  Division, 
Fourth  Department  May  23,  190(i.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Edward  McAllister.  No  opinion.  Judg- 
ment reversed,  and  new  trial  ordered.  Held, 
that  the  reception  of  evidence  of  sales  of  liquor 
other  than  that  charged  in  the  indictment  was 
improper,  and  constituted  reversible  error. 

PEOPLE.  Appellant,  v.  MERCANTILE  CO- 
OPERATIVE BANK,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  8,  190(>.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  the  Mercantile  CJo- 
operative  Bank.  No  opinion.  Final  order  set- 
tling accounts  and  order  appointing  referee  af- 
firmed, without  costs. 


PEOPLE  v.  NEW  YORK  BUILDING- 
LOAN  CO.  In  re  336-3(58  WATER  ST.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  20,  1906.)  Proceedings  by  the 
people  of  the  state  of  New  York  against  the 
New  York  Building-Loan  Company.  No  opin- 
ion. Order  afllrmed,  with  $10  costs  and  dis- 
bursements. 

PEOPLE,  Respondents,  v.  NICKERSON, 
Appellant  (Supreme  Court  Appellate  Division, 
Second  Department  June  15,  1906.)  Action 
by  the  people  of  the  state  of  New  York  against 
Nellie  Nickerson.  No  opinion.  Judgment  of 
conviction  affirmed. 

PEOPLE,  Respondent,  v.  PRICE,  Appellant 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment October  3,  1906.)  Proceedings  by 
the  people  of  the  state  of  New  York  against 
Willis  G.  Price.  No  opinion.  Judgment  of  con- 
viction affirmed. 

PEOPLE,  Respondent  v.  SAUERBORN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  16.  1006.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  Nicholas  Sauerborn.  No  opinion.  Or- 
der affirmed. 

PEOPLE,  Respondent  v.  SCHWARTZ,  Ap- 
pelant (Supreme  Court  Appellate  Division, 
First  Department  June  25,  1906.)  Proceed- 
in(?s  by  the  people  of  the  state  of  New  York 
apainst  Charles  Schwartz.  No  opinion.  Mo- 
tion denied,  on  defendant's  stipulating  as  stated 
in  memorandum.    Settle  order  on  notice. 

PEOPLE  V.  SCHWARTZ.  (Supreme  Court, 
Appollate  Division,  First  Department  October 
12,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Charles  Schwartz. 
No  opinion.    Motion  granted.    Order  filed. 

PEOPLE,  Appellants,  v.  SIMPSON,  Re- 
spondent (Supreme  0)urt  Appellate  Division, 
Second  Department  October  12,  1906.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 


against  James  W.  Simpson.     No  opinion.     Or- 
der affirmed. 

PEOPLE  V.  SPRIGGS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October  12, 
1906.)  Proceedings  by  the  people  of  the  state 
of  New  York  against  Robert  H.  Spriggs.  No 
opinion.  Motion  granted,  unless  appellant  serve 
brief  and  be  ready  for  November  term.  Order 
filed.  

PEOPLE,  Appellant  v.  TOMPKINS.  Re- 
spondent. ( Supreme  Court,  Appellate  Division, 
First  Department  July  12,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Charles  J.  Tompkins.  R.  C.  Taylor, 
for  appellant.    J.  W.  Osborne,  for  respondent 

PER  CURIAM.    Order  affirmed.    Order  filed. 

LAUGHLIN  and  HOUGHTON,  JJ.,  dissent 

PEOPLE,  Respondent,  v.  VAN  GAASBECK, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  18,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
York  against  Cornell  Van  Gaasbeck.  No  opin- 
ion.   Motion  denied. 

PEOPLE,  V.  WEINSEIMER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  12,  1906.)  Proceedings  by  the  people 
of  the  state  of  New  York  against  Philip  Wein« 
seimer.  No  opinion.  Motion  granted,  unless 
appellant  be  ready  for  November  term.  Order 
filed.  

PEOPLE,  Respondent  v.  WILLIAMS,  Ap- 
pellsmt  (Supreme  Court,  Appellate  Division, 
Second  Department  June  8,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Bertha  Williams.  No  opinion.  Motion 
denied. 

PEOPLE,  Respondent,  v.  WOOTEN,  Appel- 
lant. (Supreme  Court,  Appellate  r)i\'ision, 
First  Department  June  25,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  John  W.  Wooten.  No  opinion.  Motion 
to  dismiss  appeal  granted.    Order  filed. 

PEOPLE  V.  YOSKOW.  (Supreme  Court 
Appellate  Division,  First  Department  Octo- 
ber 12,  1006.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Meyer  Yoskow.  No 
opinion.  Motion  granted,  unless  appellant  be 
ready  for  December  term.     Order  filed. 

PEOPLE  ex  rel.  ADAMS,  Appellant  ▼. 
STOLL  et  al..  Assessors.  ( Supreme  Court,  Ap- 
pellate Division,  Third  Department  September 
18,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  George 
R.  Adams,  against  Jacob  F.  StoU  and  others, 
as  assessors  of  the  town  of  Rosendale,  Ulster 
county,  N.  Y.     No  opinion.     Motion  granted. 

PEOPLE  ex  rel.  BARKER,  Appellant,  y. 
STRINGER,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  July 
12,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Charles 
B.  Barker,  against  Adelia  G.  Stringer.     A.  C. 
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Cohen,  for  appellant,  W.  P.  Maloney,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  BEATTY  v.  BBATTT. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  8,  1906.)  Proceedini:s  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  Nellie  C.  Beatty,  against  Herbert  T. 
Beatty.  No  opinion.  Motion  denied,  with 
leave  to  appellant  to  apply  in  the  court  below 
to  open  default    Order  filed. 

PEOPLE  ex  rel.  BIEN,  Appellant  v.  LIT- 
TLETON, President,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  8,  1906.)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Joseph 
L.  Bien.  against  Martin  W.  Littleton,  president 
of  the  borough  of  Brooklyn. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HOOKER,  J.,  dissents,  on  the  ground  that 
the  hearing  given  the  relator  was  not  such  as 
is  contemplated  by  the  statute. 

PEOPLE  ex  rel.  BOYCB  v.  BOARD  OF 
AUDITORS  OF  TOWN  OF  LAKE  PLEAS- 
ANT, HAMILTON  COUNTY.  (Supreme  Court, 
Appellate  Division,  Third  Department  June 
27,  1906.)  Proceedings  by  the  people,  on  the 
relation  of  Lynn  L.  Boyce,  against  the  board 
of  auditors  of  the  town  of  Lake  Pleasant,  Ham- 
ilton county.  N.  Y.  No  opinion.  Determina- 
tion of  the  board  of  auditors  unanimously  con- 
firmed, with  costs. 

PEOPLE  ex  rel.  BROADHBAD,  Appellant, 
V.  CITY  OF  BUFFALO,  Respondent  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment May  23,  1906. )  Proceedings  bv  the 
people,  on  the  relation  of  John  R.  Broadhead, 
against  the  city  of  Buffalo.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

PEOPLE  ex  rel.  CAHILL  y.  GREENE, 
Com'r,  Respondent.  (Supreme  Court  Appel- 
late Division,  First  Department  July  12, 
•  1906.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Daniel  Cahill, 
against  Francis  V.  Greene,  commissioner,  etc 
E.  V.  Guinan,  for  relator.  T.  Connoly,  for  re- 
spondent No  opinion.  Writ  dismissed,  and 
proceedings  affirmed,  with  $50  costs  and  dis- 
bursements.    Order  filed. 

PEOPLE  ex  rel.  CITY  OF  GENEVA.  Re- 
spondent V.  BOARD  OF  SUPERS  OF  ONTA- 
RIO COUNTY,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
12.  1906.)  Appeal  from  Special  Term,  Ontario 
County.  Application  by  the  people,  on  the 
relation  of  the  city  of  Geneva,  for  a  writ  of 
mandamus  to  the  board  of  supervisors  of  On- 
tario county.  From  an  order  granting  the  writ, 
the  board  appeals.  Affirmed.  Anson  L.  Gard- 
ner, for  appellant.  W.  Smith  O'Brien,  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  SUTHERLAND,  J.  (100  N.  Y. 
Supp.  330),  delivered  at  Special  Term. 


PEOPLE  ex  rel.  De  NOTELLES  ▼.  BOA-:: 
OF  SUPERS  OF  ROCKLAND  COUNTY,  I> 
spondent.  (Supreme  Court,  Api>ellate  Dirl?  - 
Second  Department  June  15,  190a)  ?r- 
ceedings  by  the  people  of  the  state  of  New  1^:^ 
on  the  relation  of  Theodore  De  Noyelles,  a^-.  - 
the  board  of  supervisors  of  Rockland  cotiiu:. 
No  opinion.     Motion  granted. 

PEOPLE  ex  rel.  DE  STBFANO,  Appelkn 
v.  WOODBURY,  Oom'r,  Respondent.  <>. 
preme  Court  Appellate  Division,  First  Depi-:- 
ment.  June  15,  1906.)  Proceedings  by  iir 
people  of  the  state  of  New  York,  on  the  k..- 
tion  of  Matteo  De  Stefano,  a^inst  John  M 
Woodbury,  commissioner.  C.  ^  Le  Barbi-T 
for  appellant.  T.  Connoly,  for  respond^L 
No  opinion.  Order  affirmed,  ^th  $10  cutj 
and  disbursements.     Order  filed. 


PEOPLE  ex  rel.  FISHER  ▼.  BOARD  OF 
SUP'RS  OF  ROCKLAND  COUNTY.  Rpsi^-  - 
ent  (Supreme  CJourt,  Appellate  Division,  S-o 
ond  Department  June  15,  1906.)  Proceedir:? 
by  the  people  of  the  state  of  New  York,  on  :■  •" 
relation  of  Harry  M.  Fisher,  against  the  boa^j 
of  supervisors  of  Rockland  county.  No  oplnka. 
Motion   granted. 


PEOPLE  ex  rel.  HURLBUT,  Responded 
V.  BINGHAM  Police  Com'r,  Appellant.  fSr- 
preme  Court  Appellate  Division.  Second  Deparr- 
ment  June  22,  1906.)  Proceedings  bj  the  pe  - 
pie  of  the  state  of  New  York,  on  the  relation  (k 
jFIenry  Hurlbut  against  Theodore  A-  Binchaai 
as  police  commissioner.  No  opinion.  Order  «'*• 
firmed,  on  the  authority  of  People  ex  rel.  M»-r- 
calf  V.  McAdoo,  184  N.  Y.  268,  77  N.  E.  IT. 
with  $10  costs  and  disbursements. 

PEOPLE  ex  rel.  INTERSTATE  PAVINO 
C5o.,  Apnellant  v.  METZ.  Comptroller.  Resyvini- 
ent.  (Supreme  Court,  Appellate  Division,  S--^ 
ond  Department.  June  8,  1006.)  Proceed  in  =>• 
by  the  people  of  the  state  of  New  York,  on  tb* 
relation  of  the  Interstate  Paving  OompsiiT. 
agaiuRt  Herman  A.  Metz,  as  comptroller,  pt-^ 
No  opinion.  Order  affirmed,  with  ?10  co<a 
and   disbursements. 

PEOPLE  ex  rel.  LA  CHICOTTB,  Appellant, 
V.  BEST,  Com'r,  Respondent.  (Supreme  Co-irt. 
Appellate  Division,  First  Department  Jnn^ 
23,  1906.)  Proceedings  by  the  people,  on  th? 
relation  of  Henry  A.  La  Chicotte,  ajrain?: 
George  E.  Best  as  commissioner.  No  opinion. 
Motion  granted.    Order  resettled. 

PEOPLE  ex  rel.  LAWSON,  AppeUant,  t. 
LAWSON,  Respondent.  (Supreme  Court  At>- 
pellate  Division,  Second  Department  June  1'\. 
1906.)  Proceedings  by  the  people  of  the  stnie 
of  New  York,  on  the  relation  of  William  M. 
Lawson,  against  Lena  L.  Lawson.  No  opinion. 
Motion  granted,  and  order  modified.  Settle  o^ 
der  on  notice. 

PEOPLE  ex  rel.  LAWSON,  Appellant,  t. 
LAWSON,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  27. 
1906.)     Proceedings  by  the  people  of  the  state 
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►f  New  York,  on  the  relation  of  William  M. 
^awson,  against  Lena  L.  Lawson.  No  opinion, 
^lotion  denied. 

PEOPLE  ex  rel.  LONG,  Appellant,  v.  BOARD 
>F  SUP'RS  OF  ROCKLAND  COUNTY,  Re- 
l>ondent.  (Snpreme  Court,  Appellate  Division, 
Second  Department.  June  15,  1906.)  Proceed- 
ngs  by  the  people  of  the  state  of  New  York, 
in  the  relation  of  Henry  Long,  against  the 
>oard  of  supervisors  of  Rockland  county.  No 
ipinlon.     Motion  granted. 

PEOPLE  ex  rel.  LAWSON  v.  LAWSON. 
Supreme  Court,  Appellate  Division,  Second 
department.  October  12,  1906.)  Proceedings 
)y  the  people  of  the  state  of  New  York,  on  the 
'elation  of  William  M.  Lawson,  against  Lena 
Lr.  Lawson.  No  opinion.  Motion  denied,  with 
510  costs. 

PEOPLE  ex  rel.  LITCHFIELD  et  al.,  Ap- 
Dellants.  v.  WELLS  et  al.,  Tax  Com'rs,  Re- 
jpondents.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  October  12,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
STork,  on  the  relation  of  Edward  H.  Litchfield 
md  others,  against  James  L.  Wells  and  others, 
IS  commissioners  of  taxes  and  assessments.  No 
>pinion.  Order  afl^rmed,  with  $10  costs  and  dis- 
bursements, on  the  authority  of  People  et  al.  v. 
O'Donnel  et  al.,  Tax  Comers  (Sup.)  99  N.  Y. 
Supp.  436. 


PEOPLE  ex  jel.  MEEHAN  v.  GREENE, 
^om'r.  (Supreme  Court,  Appellate  Division, 
First  Department  June  15,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York, 
>n  the  relation  of  Patrick  A.  Meehan,  against 
Prancis  V.  Greene  as  commissioner.  J.  Rouss, 
Tor  relatoPw  T.  Farley,  for  respondent  No 
opinion.  Writ  dismissed,  and  proceedings  af- 
firmed, with  costs.    Order  filed. 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H. 
R.  R.  CO.  V.  gTATE  BOARD  OP  RAILROAD 
COM'RS  et  al.  (Supreme  Court,  Appellate 
Division,  Third  Department  June  27,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  againdft 
the  state  board  of  railroad  commissioners  ana 
others.    No  opinion.    Motion  denied. 

PEOPLE  ex  rel.  NEW  YORK  JUVENILE 
ASYLUM,  Appellant,  v.  O'DONNEL  et  al., 
liespondeuts.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  June  15,  1006.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York, 
on  the  relation  of  the  New  York  Juvenile 
Asylum,  against  Frank  O'Donnel  and  others. 
A.  F.  Cosby,  for  appellant  W.  H.  King,  for 
respondents. 

PER  CURIAM.  Order  affirmed,  with  costs 
and  disbursements.     Order  filed. 

INGRAHAM  and  HOUGHTON,  JJ.,  dissent 

PEOPLE  ex  rel.  NICHOLS.  Respondent,  v. 

BOARD    OF    AUDITORS    OF    TOWN    OF 

HORICON,   WARREN   COUNTY,  Appellant 

(Supreme  Court,  Appellate  Division,  Third  De- 
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partment  June  27,  1906.)  Proceedings  by  the 
people,  on  the  relation  of  Ida  F.  Nichols,  as  ex- 
ecutrix of  Seth  H.  Nichols,  deceased,  against 
the  board  of  town  auditors  of  the  town  of  Hori- 
con,  Warren  county,  N.  Y.  No  opinion.  Or- 
der modified  by  striking  therefrom  the  provi- 
sion requiring  relator  to  state  what  was  ad- 
judged in  the  mandamus  proceeding,  and,  as  so 
modified,  affirmed,  without  costs. 

PEOPLE  ex  rel.  RANDALL,  Appellant,  v. 
GOODINO  et  al..  Respondents.  (Supreme 
Ck>art,  Appellate  Division,  Fourth  Department 
May  16,  1906.)  Proceedings  by  the  people,  on 
the  relation  of  William  Randall,  against  James 
H.  Gtoodino  and  others,  as,  etc.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

PEOPLE  ex  rel.  SHEPARD,  Respondent,  y. 
ELLISON,  Com'r,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
24,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Frederic 
White  Shepard,  against  William  B.  Ellison,  as 
commissioner  of  water  supply,  gas,  and  elec- 
tricity, etc  No  opinion.  Final  order  affirmed, 
with  costs. 

PEOPLE  ex  rel.  60  WAIiL  ST.  v.  KBLSEY, 
State  Comptroller.  (Supreme  Court,  Appellate 
Division,  Third  Department  June  27,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  60  Wall  street,  against 
Otto  Kelsey,  as  Comptroller  of  the  state  of  New 
York.  No  opinion.  Determination  of  the  Comp- 
troller unanimously  confirmed,  with  $50  costs 
and  disbursements. 


PEOPLE  ex  rel.  SMITH,  Respondent,  v. 
BOARD  OP  AUDITORS  OF  TOWN  OF 
HORICJON,  WARREN  COUNTY.  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. June  27,  1906.)  Proceedings  by  the 
people,  on  the  relation  of  Irving  S.  Smith, 
against  the  board  of  town  auditors  of  the  town 
of  Horicon,  Warren  county,  N.  Y.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

PERSONS  et  al.  v.  GARDNER  et  al.  (Su- 
preme Ck)urt  Appellate  Division,  Fourth  De- 
partment May  23,  1906.)  Action  by  Henry 
H.  Persons  and  another,  as,  etc.,  against  Wil- 
liam H.  Gardner  and  others,  impleaded  with 
Robert  R.  Hefford  and  others.  No  opinion. 
Order  of  affirmance  entered  May  2d  amended, 
so  as  to  allow  costs  on  appeal  to  the  plaintiffs 
(respondents). 

PERSONS  et  al.  v.  GARDNER  et  al.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  1,  1906.)  Action  by  Henry  H. 
Persons  and  another,  as.  etc.,  against  William 
H.  Gardner  and  others,  impleaded  with  Robert 
R.  Hefford  and  others. 

PEIR  CURIAM.  Motion  of  respondent  Hef- 
ford to  amend  order,  so  as  to  allow  said  respond- 
ent a  separate  bill  of  costs  on  appeal,  denied, 
without  costs. 

KRUSE,  J.,  not  sitting. 
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ent.  (Supreme  (Jourt,  Appellate  Division,  Sec- 
ond Department.  June  8,  1906.)  Action  l)y 
Daniel  S.  Peters  against  Philip  Embury.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

PINTO.  Respondent,  v.  INTBRURBAN  ST. 
R,  CO.,  Appellant.  (Supreme  0)urt,  Appellate 
Division,  Second  Department  June  15,  1906.) 
Action  by  Simy  B.  Pinto  against  the  Interurban 
Street  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WOODWARD  and  JENKS,  JJ.,  dissent 

PIRONG.  Respondent,  v.  SOLVAY  PRO- 
CESS CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  16, 
19060  Action  by  Jacob  Pirong  against  the  Sol- 
vay  Process  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

McLENNAN,  P.  J.,  and  NASH,  J.,  dissent 

PLAUT,  Respondent,  v.  NEW  YORK  BUT- 
CHERS' FAT  MELTING  CO.,  Appellant 
(Supreme  CJourt,  Appellate  Division,  Second  De- 
partment September  28,  190G.)  Action  by 
Robert  Plant  against  the  New  xork  Butchers' 
Fat  Melting  (Company.  No  opinion.  Judgment 
of  the  Municipal  Ck>urt  affirmed,  with  costs. 

PLUMB,  Appellant,  v.  BIGALOW  FRUIT 
(X).,  Respondent  (Supreme  Court,  Appellate 
Division,  Third  Denartment  June  27,  1906.) 
Action  by  William  H.  Plumb  against  the  Biga- 
low  Fniit  Company.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

POLET,  Respondent,  v.  ERIE  PRESERV- 
ING CX).,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  June  1, 
1906.)  Action  by  Joseph  Polet  against  the  Erie 
Preserving  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

POLLOCK,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second.  Department  July  24,  1906.) 
Action  by  Winifred  Pollock,  an  infant,  by  Wil- 
liam L.  Pollock,  her  guardian  ad  litem,  against 
the  city  of  New  York. 

PER  CTJRIAM.  Judgment  and  order  af- 
firmed, with  costs. 

JE2NKS,  J.,  dissents. 


In  re  POST,  Trustee.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  September 
18,  1906.)  In  the  matter  of  the  removal  of  Hen- 
ry H.  Post  from  the  office  of  trustee  of  Gou- 
vemeur  village.  No  opinion.  Motion  to  dismiss 
proceedings  granted,  without  costs  to  either 
party  as  against  the  other. 

PRATT,  HURStTcO.  v.  TAILER.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  12,  1906.)  Action  by  Pratt, 
Hurst  &  Co.  against  E.  N.  Tailer.  No  opinion. 
Motion  granted.    Settle  order  on  notice. 


lant  V.  PRESTON  et  al.,  Kespondeuts.  v^'- 
preme  Court,  Appellate  Division,  Second  Depart- 
ment October  12,  1906.)  In  the  matter  of  tbe 
probate  of  a  paper  propounded  as  the  last  wi.: 
and  testament  of  Jonathan  Preston,  deceased 
etc.,  and  action  by  J.  Madison  Wells,  a^ai&>t 
H.  Stephen  Preston  and  others.  No  opinioL 
Motion  for  reaigument  denied.  See  99  N.  I. 
Supp.  312. 

PRETTEJOHN,  Respondent,  v.  WILSON  ,: 
al..  Appellants.  (Supreme  Court,  Appellate  l^ 
vision.  Fourth  Department  October  3,  lirpi 
Action  by  Louis  T.  Prettejohn  against  Jo*^?!^ 
v.  Wilson  and  another.  No  opinion.  Interloc- 
utory judgment  affirmed,  with  costs. 

PRICE  et  al..  Appellants,  v.  MONTFORT  r 
al.,  Respondents.  (Supreme  Court,  AppeIl£U 
Division,  Second  Department  June  8,  l^^v 
Action  by  Wilber  F.  Price  and  others,  doinr 
business  under  the  firm  name  of  the  Lyon-Tarlj: 
Company,  against  George  R.  Montfort  an'i 
others,  doing  business  under  the  firm  da  me  ui 
Walters  &  Montfort  No  opinion.  Judzmecr 
of  the  Municipal  <Ik)urt  affirmed,  with  costs. 

PRINCE  et  al..  Respondents,  v.  HOME  INS. 
CO.,  Appellant  (Supreme  CJourt  Appellate  D. 
vision.  First  Department.  July  12.  19»)6.)  A 
tion  by  Adolph  Prince  and  the  German  Xm^r- 
can  Insurance  Company  against  the  Home  In- 
surance Company.  D.  W.  Ricnards,  for  app^J 
lant  W.  D.  Murray,  for  respondents.  N- 
opinion.  Judgment  and  order  afi&rmed,  wiih 
costs.    Order  filed. 

PRUYN,  Respondent  v.  GUAYQDIL  &  C^ 
RY.  00.  et  al.,  Appelhmts.  (Supreme  Cour- 
Appellate  Division,  Third  Department.  Septen^- 
ber  26,  1906.)  Action  by  Robert  C  Pruyn,  a« 
a  stockholder  of  the  Guayquil  &  Quito  Railw^^ 
Ck>mpany,  etc.,  against  the  Guaycmil  &  Quiw 
Railway  Company  and  others,  r^o  opiaion. 
Motion  denied,  with  $10  costs. 

PTAK,  Respondent,  v.  SYRACUSE  RAPII» 
fRANSIT  RY.  CX).,  Appellant.  (SuprwD* 
Ck>urt,  Appellate  Division,  Fourth  Departmesr. 
May  16,  1906.)  Action  by  Baunislaus  Ptat  ar 
infant,  etc.,  against  the  Syracuse  Rapid  TrtiL<: 
Railway  Company.  No  opinion.  Order  afim 
ed,  with  $10  costs  and  disbursements. 

RAISNEIR,  Respondent  ▼.  METROPOLI 
TAN  ST.  RY.  CO.,  Appellant  (Supreme  Coar. 
Appellate  Division,  First  Department  June  !'*< 
l^OQ.)  Action  by  Margaret  Raisner  against  ib- 
Metropolitan  Street  Railway  Company.  C%  F 
Brown,  for  appellant  E.  L.  Crandail,  for  r^ 
spondent  No  opinion.  Judgment  and  onkr 
affirmed,  with  costs.    Order  filed. 

In  re  RANDALL.    (Supreme  Gonit,  Ap?e 
late   Division,   First   Department     October  V-^ 
190a)    In   the  matter  of  Samuel    H.  Rand^ 
No   opinion.    Reference   ordered.    S<tttk  ord^r 
on  notice. 
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RAPLEB.  Respondent,  y.  SWORTS  PRO- 
DUCE C0.»  Limited,  Appellant.  (Supreme 
burt.  Appellate  Division,  Fourth  Department, 
uly  12,  1906.)  Action  by  Ira  A.  Raplee  against 
le  S worts  Produce  Company,  Limited.  No 
pinion.    Judgment    and    order   Siffirmed,    with 

3StS. 

RAYMOND,  Respondent,  v.  HOSMER  et  al., 
ppellants.  Supreme  Court.  Appellate  Division, 
'irst  Department.  July  12,  1906.)  Action  by 
rving  E.  Raymond,  as  president,  against  Ed- 
f^ard  S.  Hosmer,  impleaded.  S.  T.  D.  Jones, 
jr  appellants.  A.  F.  Gotthold,  for  respondent. 
To  opinion.  Order  affirmed,  with  $10  costs  and 
isbursements.    Order  filed. 

RAYMOND,  Respondent,  ▼.  NEW  YORK 
■ITY  RY.  CO.,  Appellant  (Supreme  Court, 
ippellate  Division.  First  Department.  July  12, 
d06,)  Action  by  Katharine  Raymond,  as  execu- 
rix,  against  the  New  York  City  Railway  Com- 
any.  O.  F.  Brown,  for  appellant.  A.  F.  Clark, 
or  respondent.  No  opinion.  Judgment  and 
rder  reversed,  new  trial  ordered,  costs  to  ap- 
ellant  to  abide  event;  unless  plaintiff  stipu- 
ites  to  reduce  judgment  as  entered,  including 
osts,  etc.,  to  $7,858.15,  in  which  event  judgment 
a  so  modified  and  order  affirmed,  without  costs. 
>ettle  order  on  notice. 

REDINGTON  v.  OILMAN  et  al.  (Supreme 
k)urt.  Appellate  Division,  First  Department. 
Tuly  12,  1906.)  Action  by  Caroline  G.  Reding- 
on  against  Frazier  Oilman  and  others.  No 
pinion.  Motion  denied,  with  $10  costs.  Order 
iled. 

REDMUND  v.  HEARN.  (Supreme  Court, 
Appellate  Division,  First  Department  June  8, 
906.)  Action  by  William  J.  Redmund  against 
j'rederick  W.  Heam.  No  opinion.  Motion 
lenied,  with  $10  costs.    Order  signed. 


REED,  Respondent,  v.  BENDER-MARTIN 
X).,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  8,  1906.) 
Vction  by  Clarence  E.  Reed  agninst  the  Bender- 
tfartin  Company.  No  opinion.  Judgment  of 
he  Municipal  Ck)urt  affirmed,  with  costs. 

REED  et  al.,  Respondents,  v.  JOYCE  et  al., 
^.ppell-ants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  September  26,  1906.) 
Vction  by  George  D.  Reed  and  another  against 
Vlinnie  L.  Joyce  and  others. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  the  appellants 
(hall,  within  30  days  from  date  of  service  of  a 
lopy  of  the  order  herein,  together  with  notice 
>f  entry  thereof,  file  and  serve  the  printed 
mpers  on  appeal,  as  provided  by  rule  41,  and 
my  to  the  respondents'  attorney  $10  costs  of 
his  motion ;  in  which  event  said  motion  is 
lenied,  without  costs. 

REED  V.  PROVIDENT  SAVINGS  LIFE 
iSSUR.  SOC.  et  al.  (Supreme  C^urt,  Appel- 
ate Division,  Second  Department.  October  12, 
L906.)    Action  by  Theodore  F.  Reed  against  the 


Provident  Savings  Life  Assurance  Society  and 
others.    No  opinion.    Motion  denied. 

REEVES,  Respondent,  V.  CONVERSE  et  al.. 
Appellants.  (Supreme  Court,  Appelhite  Divi- 
sion, Fourth  Department.  July  12,  1906.)  Ac- 
tion by  George  W.  Reeves,  as,  etc.,  against 
James  F.  Converse  and  another. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

KRUSE,  J.,  dissents,  and  votes  for  modifica- 
tion of  the  judgment  by  striking  out  the  pro- 
vision requiring  delivery  of  possession  of  the 
real  estate  to  the  receiver,  and  also  the  provision 
which  absolutely  sets  aside  the  deed  and  cancels 
the  same  of  record.  See  Harris  v.  Osnowitz,  35 
App.  Div.  594,  55  N.  Y.  Supp.  172,  and  Moyer 
V.  Moyer,  7  App.  Div.  523,  4()  N.  Y.  Supp.  258. 

REEVES,  Respondent,  y.  FOURTEENTH 
STREET  STORE,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 12,  1906.)  Action  by  Emma  A.  Reeves 
against  the  Fourteenth  Street  Store.  No  opin- 
ion. We  think  the  evidence  in  this  case  did  not 
justify  the  order  setting  aside  the  verdict 
Order  setting  aside  verdict  reversed,  and  verdict 
reinstated,  with  costs. 

REEVES,  Respondent,  y.  NEW-  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  1,  1906.)  Action  by  Edwin  C.  Reeves 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents. 

REICH  V.  COCHRAN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  15,  1906.)  Action  by  Elizabeth  Reich 
against  Eva  S.  Clochran  and  others.  No  opinion. 
Motion  denied.    Order  filed. 

.RBINHBIMBR,  Respondent,  t.  CUNNING- 
HAM et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  lo, 
1906.)  Action  by  Herman  Reinheimer  against 
Thomas  Cunningham  and  others.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

REISS,  Appellant,  v.  PFEIFFER  et  al., 
Respondents.  (Supreme  Ck)urt,  Appellate  Di- 
vision, Second  Department  June  15,  1906.) 
Action  by  Solomon  L.  Reiss,  as  surviving  part- 
ner, against  William  Pfeiffer,  as  executor,  etc, 
of  Minnie  Pfeiffer,  deceased,  and  others.  No 
opinion.    Motion  to  dismiss  appeal  denied. 

REPORTERS'  ASS'N  v.  SUN  PRINTING 
&  PUBLISHING  ASS'N.  (Supreme  CJourt, 
Appellate  Division,  First  Department.  June 
8,  1906.)  Action  by  the  Reporters'  Association 
against  the  Sun  Printing  &  Publishing  Associa- 
tion. No  opinion.  Motion  granted.  Question 
certified  as  stated  in  order.     Order  filed. 

RHODES,  Appellant  v.  MUTUAL  RE- 
SERVE LIFE   INS.  CO.,  Respondent      '" 
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preme  Court.  Appellate  Division,  Fourth  De- 
partment May  16,  1906.)  Action  by  William 
S.  Rhodes  against  the  Mutual  Reserve  Life 
Insurance  Company.  No  opinion.  Judgmeot 
affirmed,  with  costs. 

RHODES.  Respondent*  t.  SPBRRT  ft 
HUTCHINSON  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  24,  1906.)  Action  by  Aida  T.  Rhodes, 
against  the  Sperry  ft  Hutchinson  Company.* 
No  opinion.  Interlocutory  judgment  affirmed, 
with  costs. 

RICHARD  DBBVES  &  SON,  Appellant,  y. 
MANHATTAN  LIFE  INS.  CO.,  Respondent. 
(Supreme  Ck)urt,  Appellate  Division,  First 
Department  June  25,  1906.)  Action  by  Rich- 
ard Deeves  &  Son  against  the  Manhattan  Life 
Insurance  Company.  N.  Ottinger,  for  appel- 
lant E.  S.  Rapallo,  for  respondent.  No  opin- 
ion. Order  modified  by  striking  out  the  first, 
third,  and  fourth  requirements  thereof,  and.  as 
modified,  affirmed,  without  costs.  Settle  order 
on  notice. 

RICHARDSON,  Respondent,  v.  EDISON 
ELECTRIC  ILLUMINATING  CO.  OF 
BROOKLYN,  Appellant.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  June  8, 
1906J  Action  by  David  P.  Richardson  agamst 
the  Edison  Electric  Illuminating  C!k>mpany  of 
Brooklyn.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

RICHMOND,  Respondent  v.  BARTLBTT  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  23,  1906,) 
Action  by  Rosalind  Adelaide  Richmond  against 
Eugene  M.  Bartlett  and  another.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

RIESGO  y.  CLARK  et  al.  (Supreme  Ck>urt, 
Appellate  Division,  First  Department  June 
8,  1906.)  Action  by  Louis  A.  Riesgo  against 
James  F.  A.  Clark  and  others.  No  opinion. 
Motion  denied.    Order  filed. 

RIPSOM,  Respondent,  v.  IRELAND,  Appel- 
lant. (Supreme  Ck>urt,  Appellate  Division,  Sec- 
ond Department  June  8,  1906.)  Action  by 
Edward  B.  Ripsom  against  John  De  Courcy 
Ireland.  No  opinion.  Judgment  affirmed,  with 
costs. 

ROCKLAND  LIGHT  ft  POWER  CO.,  Re- 
spondent, V.  BUHLER  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
22,  1906.)  Action  by  the  Rockland  Light  & 
Power  Company  against  Max  Buhler  and  others. 
No  opinion.  Ordfer  affirmed,  with  $10  costs 
and  disbursements.  - 

RODEN,  Respondent,  y.  CO-OPERATIVE 
BLDG.  BANK,  Appellant  (Supreme  C!ourt, 
Appellate  Division,  Second  Department.  Octo- 
ber 12,  1906.)  Action  by  Walter  A.  Roden 
ajzrninst  the  Co-Operative  Building  Bank,  a  do- 
mestic corporation.    No  opinion.    Motion  denied. 


ROGERS,  Respondent.  ▼.  GREEN  FTT 
EC!ONOMIZER  CO.  OF  MATTKAWAN.  i 
pellant  ( Supreme  Conrt,  Appellate  Divl>  - , 
Second  Department  June  15,  lOOd.)  Ac. 
by  Elizabeth  Rogers,  as  administratrix  of  l. 
drew  Rogers,  deceased,  against  the  Green  F. 
Economizer  Company  of  Matteawanu  No  o^z  , 
ion.  Judgment  and  order  ananimoosly  affiiw. 
with  costs. 

ROHMAN,    Appellant,    y.    COHEN    et  &. 
Respondents.      (Supreme  Court  Api)ellate  T 
vision.   Second  I>epartment     June    15,  1^* 
Action  by  Minnie  Rohman  acrainst  Max  Ct:* 
and   others.      No    opinion.      Judgment  ci  tif 
Municipal  Court  affirmed,  with  oosita. 

ROSENBERG,  Respondent,  ▼.  HACSGEKT! 
et  al.,  AppeUants.  (Supreme  Goart,  Appea- ' 
Division,  Second  Department  July  24,  1'^^ 
Action  by  Samuel  Rosenberg  a^inst  Agces  F 
Haggerty  and  others.  No  opinioiL.  Judsrs^:: 
affirmed,  with  costs. 

ROSENBERG,  Respondent  v.  NEW  TOTS 
CITY  RY.  CO.,  Appellant  (Supreme  Cocr. 
Appellate  Division,  Second  Department  J.:' 
8.  1906.)  Action  by  Samuel  Rosenberg  apj^ 
the  New  York  Ci^  Railway  Company.  > 
opinion.  Judgment  of  the  Municipal  Cojirt  C- 
firmed,  with  costs. 

ROSENTHAL,  Appellant,  y.  NEW  YOSi 
S.  &  W.  R,  Co.,  Respondent  (Supreme  O:.". 
Appellate  Division,  First  Department  J.:' 
25,1906.)  Action  by  Pauline  Rosenthal  arir^ 
the  New  York,  Susquehanna  &  W.  Bait 
Company.  No  opinion.  Motion  granted.  u> 
der  filed. 

ROSBNZWEIG,  Appellant,  y.  MAXES,  F.*^ 
spondent  (Supreme  CJourt,  Appellate  Divi*  - 
Second  Department  June  8,  1906w)  Ac  ' 
by  Benjamin  Rosenzweig  against  Max  Ma'  ^ 
No  opinion.  Judgment  of  the  Municipal  Co  r 
reversed,  and  new  trial  ordered,  costs  to  v 
the  event ;  on  the  irronnd  that  the  plaintiff  :  • 
made  out  a  case  which  required  the  trial  to  p- 
ceed. 

ROSSMAN,  Appellant,  y.  ROSSMAN  et  i. 
Respondents.  (Supreme  Court  Appellate  I' 
vision.  Second  Department  Jnne  8.  ir*» 
Action  by  Harriet  B.  Rossman  against  RaTr>  * 
C.  Rossman,  Catherine  E.  Rossman,  and  Yr. 
fort  J.  Wade.  No  opinion.  Judgment  affiin^^ 
with  costs. 

ROTH,  Respondent,  v.  MAUTNER  et  ^ 
Appellants.  (Supreme  CJourt,  Appellate  I- 
viaion.  First  Department  June  20,  ]906l)  A- 
tion  by  Ignatz  Roth  against  Julius  Mautner  :' , 
another.  S.  Bacon,  for  appellants.  H  -^1 
Friedman,  for  respondent  No  opinion.  Or:tf 
affirmed,  with  $10  costs  and  disbarsemfiDti^ 

ROWELL,  Appellant  v.  SPOTSW(X)D.  Efj 
spondent  (Supreme  Ck>urt,  Appellate  Dirif  >*•' 
Third  Department  September  18,  190d.^  ^ 
tion  by  George  W.  Rowell  against  Cieoige  S^' 
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ier  term. 

ROWSAM.  Respondent,  v.  VILLAGB  OF 
I^AMDEN,  Appellant  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department.  May  23, 
1006.)  Action  by  Adelia  Kowsam  against  the 
illage  of  Camden. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  J.,  not  voting. 

RUBINSTEIN  v.  ROSENTHAL.  ( Supreme 
;!ourt.  Appellate  Division,  First  Department 
Tune  8,  1906.)  Action  by  Louis  Rubinstein 
ijBrainst  Samuel  Rosenthal.  No  opinion.  Mo- 
ion  denied,  with  $10  costs.    Order  signed. 

RUSH,  Respondent  v.  HORROCKS.  Appel- 
ant (Supreme  CJurt,  Appellate  Division,  &eo 
md  Department  October  12,  1906.)  Action 
)y  Myron  C.  Rush  against  Joshua  Horrocks. 
^o  opinion.    Motion  denied. 

SARGENT,  Respondent,  v.  DUNN  et  al.,  Ap- 
>'»llants.  (Supreme  Court,  Appellate  Division, 
^pcond  Department  June  8,  19060  Action  by 
FMen  B.  K.  Sargent  against  Bartholomew 
3unn  and  William  H.  Masterson.  No  opinion, 
fudgment  and  order  affirmed,  with  costs. 

SCHBEL,  Appellant  v.  MUTUAL  MILK  & 
:REAM  C30.,  Respondent  (Supreme  Court, 
Appellate  Di^sion,  Second  Department  July 
H.  1906.)  Action  by  John  Scheel,  an  infant 
>y  Henry  Scheel,  his  guardian  ad  litem,  against 
ho  Mutual  Milk  &  Cream  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WOODWARD  and  HOOKER,  JJ.,  dissent 

SCHBINBBRG,  Respondent,  v.  SONKBN, 
Appellant  (Supreme  Court,  Appellate  Division, 
Tirst  Department  June  15,  1906.)  In  the  mat- 
er of  Abraham  Scheinberg  against  Abraham 
Milken,  lienor.  G.  Lange,  Jr.,  for  appellant. 
^.  F.  Spellman,  for  respondent.  No  opinion. 
Drder  affirmed,  with  $10  costs  and  disburse- 
nents.     Order  filed. 

In  re  SCHERZBR.  Respondent,  v.  MARTIN 
•t  al..  Appellants.  (Supreme  Court,  Appellate 
Lrt vision,  Second  Department  June  15,  1906.) 
n  the  matter  of  the  application  of  Herman 
<cI»oraer  against  Sarah  Martin  and  others.  No 
opinion.     Motion  to  dismiss  appeal  granted. 

SC^IBFBR  et  al.  v.  NEW  YORK  &  H.  R. 
JO.  (Supreme  Court  Appellate  Division,  First 
)epartment  October  12,  1906.)  Action  by 
Ornst  Sohiefer  and  another  against  the  New 
:'ork  &  Harlem  Railroad  Company.  No  opinion. 
Jotion  denied,  with  $10  costs.     Order  filed. 

SCHIRMER  et  al.,  Respondents,  v.  DEAN 
t  al..  Appellants.  (Supreme  Ourt,  Api)ellate 
)ivision,  Second  Department.  June  15,  1906.) 
Lction  b^  Joseph  Schirmer  and  others  against 
i«»orj5e  N.  Dean  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


(Supreme  Court,  Appellate  Division,  First  De- 
partment October  12,  1906.)  Actions  by 
Leo  Schlesinger  against  Samuel  Bernstein,  im- 
pleaded. No  opinion.  Motions  granted,  with 
$10  costs.    Orders  filed. 


SCHLBSINGBR,  Appellant,  v.  SAGOR,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  September  28,  1906.)  Ac- 
tion by  Joseph  Schlesinger  against  Joseph  Sagor, 
first  name  fictitious,  etc.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs. 


In  re  SOHMID.  (Supreme  Court,  Appellate 
Division,  Second  Department  October  5, 1906.) 
In  the  matter  of  the  application  by  Anton 
Schmid  for  the  revocation  of  letters  of  admin- 
istration issued  to  Johanna  11^  on  the  goods, 
chattels,  and  credits  of  Louise  Sprathoff,  de- 
ceased. No  opinion.  Motion  for  a  preference 
denied. 

SCHMIDT,  Appellant  v.  JBWETT  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  June  15, 1906.)  Ac- 
tion by  Melinda  P.  Schmidt,  as  executrix  of 
Bache  McEvers  Schmidt,  deceased,  against  Elise 
M.  Jewett  and  others.  No  opinion.  Judgment 
reversed  on  the  ground  that  the  trial  court  had 
no  right  on  the  pleadings  to  give  final  judgment 
on  overruling  the  demurrer  to  the  defenses,  and 
an  interlocutory  judgment  overruling  the  demur- 
rer is  directed,  with  costs  to  the  appellant;  the 
same  to  be  settled  before  Mr.  Justice  GAYNOR. 

SCHNECK,  Respondent  v.  DANZIGER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  October  12,  1906.)  Action 
by  George  Schneck  against  Lena  Danziger.  No 
opinion.  Motion  to  vacate  judgment  granted, 
without  costs,  on  the  authority  of  Mahon  v. 
Mahon.  64  App.  Div.  262,  72  N.  T.  Supp.  102, 
and  order  dismissing  appeal  amended,  so  as  'to 
explicitly  provide  that  said  dismissal  is  with 
$10  costs. 


In  re  SCHROEDBR,     (Supreme  Court,  Ap- 

? el  late  Division,  First  Department.  June  25, 
906.)  In  the  matter  of  Carrie  B.  Schroeder, 
etc.  No  opinion.  Motion  granted  and  question 
certified;     Order  filed. 

In  re  SCHROEDER.  (Supreme  Ourt  Ap- 
pellate Division,  First  Department  June  25. 
1906.)  In  the  matter  of  Carrie  B.  Schroeder, 
etc.  No  opinion.  Motion  for  resettlement  de- 
nied, with  $10  costs.    Order  filed. 

SCHROEDER,  Respondent  v.  MEYER,  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department  June  8.  1906.)  Action 
by   George  J.  Schroeder  against  Ehler  Meyer. 

PER  CURIAM.  Motion  granted  and  order 
resettled  by  inserting  a  recital  that  the  appeal 
was  argued  before  five  justices  of  this  court, 
and  the  decision  concurred  in  by  four;  the 
remaining  justice  having,  prior  to  the  decision, 
been  appointed  a  member  of  the  Court  of  Ap- 
peals.    See  Town  of  North  Hempstead  v.  El- 


SCHULTZ,  Respondent,  ▼.  GREENWOOD 
CEMETERY,  Appellant.  (Supreme  Court,  Ap- 
pellate Di\nsion,  Second  Department  June  8, 
1906.)  Action  by  Mary  A.  Schultz  against  the 
Greenwood  Cemetery.  No  opinion.  Motion 
for  leave  to  appeal  to  the  court  of  appeals 
denied. 

SCHUTTLBR,  Respondent,  v.  DAIMLER 
MFG.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  22, 
1906.)  Action  by  Catherine  Schuttler,  as  ad- 
ministratrix, etc.,  of  Ralph  Schuttler,  deceased, 
against  the  Daimler  Manufacturing  Company. 
No  opinion.     Orders  affirmed,  without  costs. 

SEAMAN,  Respondent,  v.  GIBB  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  24,  1906.)  Action 
by  r^wis  W.  Seaman,  Jr.,  a)?ainst  John  Gibb, 
and  others.  No  opinion.  Judgment  affirmed, 
with  costs. 

SBITZ,  ResDondent,  v.  BROOKLYN 
HEIGHTS  R.  C(3.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
24,  1906.)  Action  by  Anna  Seitz  against  the 
Brooklyn  Heights  Railroad  (>)mpany.  No  opin- 
ion. Judgment  of  the  Municipal  Court  re- 
versed, and  new  trial  ordered,  costs  to  abide 
the  event;  on  the  ground  that  there  is  no  pre- 
ponderance of  evidence  in  favor  of  the  plain- 
tiff on  the  question  of  the  defendant's  negli- 
gence. 

SELDIN,  Appellant,  v.  LIEBOWITZ.  Re- 
spondent. (Supreme  Court,  Appellate  Term. 
November  14,  1906.)  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  First  District. 
Action  by  Nathan  A.  Seldin  against  Samuel 
Hebowitz.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial 
granted.     Einsohn  &  Siegel,  for  appellant. 

GILDERSLEEVE.  J.  The  oridnal  complaint 
sets  forth  that  on  May  13,  1900,  the  plaintiff 
deposited  $100  with  defendant,  as  part  payment 
of  the  purchase  price  of  certain  premises,  which 
defendant  contracted  to  sell  to  plaintiff;  that 
said  contract  was  illegal,  for  the  reason  that 
it  was  not  signed  by  the  parties,  and  'also  be- 
cause it  was  made  on  Sunday;  that  on  May 
10.  1900,  plaintiff  demanded  the  return  of  said 
$100,  with  which  demand  defendant  refuses  to 
comply ;  and  the  complaint  demands  judgment 
for  $100,  with  interest  from  May  19,  1906. 
The  answer  sets  up  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  denies  on  information  and  belief 
each  and  every  allegation  in  the  complaint, 
and  sets  up  a  separate  defense  alleging  an  agree- 
nioiit  between  the  parties,  made  on  May  12, 
lOOf).  for  the  sale  of  the  property  by  defendant 
and  others  to  plaintiff,  the  deposit  of  $100  by 
plaintiff  on  said  contract  on  May  13,  1906,  the 
failure  of  plaintiff  to  complv  with  the  contract, 
and  the  expense  to  which  the  proposed  vendees 
were  put,  amounting  to  more  than  the  $100  de- 
posit ;   and  the  answer  demands  the  dismissal  of 


ception  Dy  aeiendant,  to  amena  tne  complaint 
by  adding  an  allegation  of  plaintiffs  compli- 
ance with  the  contract  and  defendant's  re- 
fusal to  comply  therewith.  The  plaintiff  th^L 
took  the  stand  and  testified  as  to  the  contrac. 
his  own  compliance  therewith,  and  defendant  < 
refusal  to  comply  with  the  same,  and  his  de- 
mand for  the  return  of  the  $100  deposit  A 
receipt  is  introduced  in  evidence,  but  is  co: 
annexed  to  the  record.  The  defendant  tt-- 
moved  to  strike  out  all  of  plaintiff's  te>  - 
mony  as  "not  conforming  to  the  issue  rai^^. 
by  the  complaint."  The  following  conversa- 
tion then  took  place,  viz. :  *'Tbe  Court :  WIj: 
are  you  suing  under?  Plaintiff's  Coun*!: 
Money  had  and  received.  The  Court:  Y'l 
claim  that  this  is  an  illegal  contract,  b 
what  way  is  it  illegal?  PlaintiflPs  Counsel 
Because  the  contract  to  be  entered  into  c: 
fected  real  estate,  and  it  is  not  sisued  b. 
both  parties."  (It  will  here  be  noted  that  no 
written  contract,  receipt  or  agreement  of  any 
kind  is  annexed  to  the  record.)  "'The  Court. 
That  is  not  an  illegal  instrument.  Plaintiffs 
Counsel:  Well,  I  move  to  strike  out  allega- 
tion 3"— i.  e.,  the  one  referring  to  the  alle?^^: 
illegality  of  the  contract.  "Defendant's  Odd 
sel :  I  move  to  dismiss  the  complaint.  Ti^ 
Court:  I  will  dismiss  the  complaint.  Pla 
tiflTs  Counsel:  Won't  your  honor  permit  me 
to  strike  out  allegation  3'i  The  Court:  >• 
the  complaint  is  dismissed.  PlaintiflTs  Counst.^ 
I  except  to  that."  Upon  the  record  presented 
on  this  appeal,  we  think  the  ends  of  justice  iv- 
quire  a  new  trial.  The  judgment  is  revers?^- 
and  a  new  trial  is  granted,  with  costs  to  apjrL 
lant  to  abide  the  event    All  concur. 

SELLECK  ▼.  DIENSDORF.  (Suprem 
Court,  Appellate  Division,  First  Depanm»'ii 
October  12.  1900.)  Action  by  Henrv  G.  ^j 
leek,  Jr.,  against  Katharine  Diensdorf.  > 
opinion.  Motion  denied  on  conditions  stated 
in  order.    Order  filed. 

SHAVER,  Respondent,  ▼.  CUNNINGHAM 
et  al..  Appellants.  (Supreme  Court,  Apprliate 
Division.  Third  Department  June  27,  U*'^«-' 
Action  by  Wellington  Shaver  against  L^t-^: 
Cunningham  and^  another.  No  opinion.  Jud?- 
ment  affirmed,  with  costs. 

SHEETS,  Respondent  v.  OTTENS,  Apr^' 
lant  (Supreme  Court  Appellate  Division.  S^- 
ond  Deportment  July  24.  1906.)  Action  b- 
William  Shefts  against  Annie  Ottens.  No  op  i- 
ion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

SHENSTONE,  Appellant  ▼.  DOWSE.  Re- 
spondent (Supreme  Court,  Appellate  Division. 
First  Department  June  15,  1906.)  Acton 
by  Archibald  C.  Shenstone  against  William  B 
Dowse.  A.  C^henstone,  for  appellant  H.  B. 
Twombly,  for  respondent.  No  opinion.  OnJrr 
affirmed,  with  $10  costs  and  disbursemeno. 
Order  filed.  

SHEPARD,  Appellant  v.  CA^fPRELL.  Re- 
spondent. (Supreme  Court,  Appellate  Dirision, 
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Tourth  Department  May  16,  1906.)  Action 
>y  NormaD  A.  Shepard  against  Arthur  A. 
;3ampbell.  No  opinion.  Judgment  and  order 
ilfirmed,  with  costs. 

SHONTS,  Respondent  ▼.  THOMAS  et  al., 
\.ppellant8.  (Supreme  Court,  Appellate  Divi- 
;ion.  Second  Department  June  8,  1906.)  Ac- 
ion  by  Theodore  P.  Shonts  against  Edward  R. 
Thomas  and  others.  No  opinion.  Interlocu- 
ory  judgment  affirmed,  with  costs,  with  leave 
o  defendants  to  answer  within  20  days  from  the 
>ntry  of  the  order  herein,  upon  payment  of 
'osts  of  action  to  date. 

SIGRETTO  et  al.,  Respondents,  ▼.  BROW- 
.i]R  et  al.,  Appelants.  (Supreme  (>)urt  Appel- 
ate Division,  Second  Department.  October 
5,  1900.)  Action  by  Joseph  L.  Sigretto  and 
Tamos  Mannino,  copartners,  etc.,  against  Ernest 
.'.  Brower  and  others.  No  opinion.  Judgment 
illirmed,  with  costs. 

SILVERMAN,  Respondent,  v.  JACOBS,  Ap- 
)ollant  (Supreme  Court,  Appellate  Division, 
[^"irst  Department.  June  15,  1906.)  Action 
>y  Louis  Silverman  against  Edwin  W.  Jacobs, 
mpleaded.  N.  Ballin,  for  appellant  G.  M. 
r^eventritt  for  respondent  No  opinion.  Jnd;?- 
nent  affirmed,  with  costs,  with  leave  to  amend 
>n  payment  of  costs  in  this  court  and  in  the 
iourt  below.    Order  filed. 

SILVERMAN  et  al.,  Respondents,  ▼.  MIL- 
fjER  et  al.,  Appellants.  (Supreme  CJourt  Ap- 
pellate Division,  Fourth  Department.  October 
10,  1006.)  Action  by  Levi  L.  Silverman  and 
mother  against  Charles  R.  Miller  and  another. 
NTo  opinion.    Judgment  afSrmed,  with  costs. 

STMONSON,  Respondent,  v.  MENDHAM  et 
il..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  September  28, 
1006.)  Action  by  Arthur  F.  Simonson  against 
^ouis  P.  Mendham  and  Maurice  B.  Mendham. 
<o  opinion.    Judgment  and  order  affirmed,  with 

'OStS. 

SIMONSON,  Respondent  v.  MENDHAM  et 
il..  Appellants.  (Supreme  CJourt,  Appellate  Di- 
vision, Second  Department  October  12,  1906.) 
Vction  by  Arthur  F.  Simonson  against  Louis  P. 
^lendham  and  Maurice  B.  Mendham.  No  opin- 
OD.    Motion  denied. 

SKIDDY,  Respondent  v.  VARNEY,  Appel- 
nnt.  (Supreme  Court,  Appellate  Division, 
^hird  Dppartment  June  27,  1000.)  Action  by 
jawronce  Skiddy  against  Sellick  Vamey.  No 
pinion.    Judgment  affirmed,  with  costs. 

SKINNER,  Respondent,  v.  LB  ROY  HY- 
DRAULIC ELECTRIC  GAS  CO.,  Appellant 
Supreme  CJourt,  Appellate  Division,  Fourth  De- 
partment October  10,  1900.)  Action  by  Wil- 
inm  Skinner  against  thp  Le  Roy  Hydraulic 
"loctric  Gas  Company.  No  opinion.  Judgment 
nd  ordor  affirmed,  with  costs. 

SLADB,    Appellant   v.    VAN    ALLEN,   Re- 

pondent  (Supreme  Court,  Appellate  Division, 
^ourth   Department     July  12,   1906.)     Action 


by  Mary  A.  Slade  against  Robert  A.  Van  Alien. 
No  opinion.  Case  restored  to  calendar  upon 
condition  that  appellant  pay  to  the  respondent's 
attorney  within  10  days  the  sum  of  $10,  and 
serve  and  file  the  printed  papers  on  appeal  with- 
in 30  days.  The  date  of  argument  of  said  ap- 
peal to  be  within  the  first  week  of  the  next 
regular  term  of  this  court 

SLOAN,  Respondent  v.  BEARD,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  24,  1906.)  Action  by 
James  Sloan  against  Grace  F.  Beard.  No  opin- 
ion.    Judgment  and  order  affirmed,  with  costs. 

SLOAN,  Appellant  v.  McKANE,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  6,  1906.)  Action  by 
John  Sloan  against  John  McKane. 

PER  CURIAM.  Order  modified  by  requir- 
ing the  defendant  to  pay  to  the  plaintiff  or 
his  attorney  the  sum  of  $1,500  as  a  condition 
of  opening  the  default,  instead  of  the  sum  of 
$250,  and,  as  modified,  affirmed,  with  $10  costs 
and  disbursements  to  the  appellant 

WOODWARD  and  MILLER,  JJ.,  vote  for 
affirmance. 

SMITH,  Appellant  v.  ERWIN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  June  27,  1906.)  Ac- 
tion by  Arnold  E.  Smith,  as  trustee  of  the  estate 
of  Cyrus  W.  Erwin,  a  bankrupt  against  Cyrus 
W.  Erwin  and  Emma  E.  Erwin.  No  opinion. 
Judgment  unanimously  affirmed,  trlth  costs. 

SMITH,  Respondent  v.  GOULD,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  8,  1906.)  Action  by  Henry 
Smith  against  Helen  Miller  Gould.  No  opinion. 
Order  affirmed  on  argument,  with  $10  costs  and 
disbursements. 

SMITH  et  al..  Respondents,  v.  LONDON  AS- 
SUR.  CORP.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
12,  1906.)  Action  by  Arthur  W.  Smith.  An- 
drew A.  Clark,  and  William  Foster  Oakes 
against  the  London  Assurrance  Corporation. 
No  opinion.    Motion  denied. 

SMITH,  Appellant,  v.  LONG  ISLAND  R. 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  Second  Department  June  15  1906.) 
Action  by  Gertrude  Smith,  as  administratrix 
of  Harry  A.  Smith,  deceased,  against  the  Long 
Island  Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HOOKER,  J.,  dissents. 

SMITH,  Respondent  ▼.  MITCHELL.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  16,  1906.)  Action 
by  John  J.  Smith  against  Charles  F.  Mitchell, 
as  attorney,  etc  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to 
the  defendants  to  plead  over  upon  payment  of 
the  costs  of  the  demurrer  and  of  this  appeal. 
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SMITH,  Respondent,  ▼.  PEENE  et  al.,  Ap- 
pellants. CSupreme  Court,  Appellate  Division, 
Second  Department.  July  24,  1906.)  Action 
by  Walter  Smith,  an  infant,  by  Joseph  Smith, 
his  guardian  ad  litem,  against  Stephen  A.  Peene 
and  William  H.  Davidson.  No  opinion.  Judg- 
ment and  order  of  the  City  Court  of  Yonkers 
unanimously  affirmed,  with  costs. 

SNYDER  V.  DB  FOREST  WIRELESS  CO. 
(Supreme  Court,  Appellate  Division,  t^rst  De- 

gartment.  June  15,  1906J  Action  by  Henry 
;.  Snyder  against  the  De  Forest  Wireless  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
costs.    Order  filed. 

SNYDER.  Respondent, '  ▼.  De  FOREST 
WIRELESS  TELEGRAPH  CO.  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1906.)  Action  by 
Henry  B.  Snyder,  suing,  etc.,  against  the  De 
Forest  Wireless  Telegraph  CompAny  and  others. 
J.  J.  Adams,  for  appellants.  R.  Foster,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

SOLOMONS,  Appellant,  v.  BOYER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  July  24,  190(y  Action 
by  Joseph  R.  Solomons  against  Frank  W. 
Boyer.  No  opinion.  Judgment  of  this  Munici- 
pal Conrt  nnudmously  affirmed,  with  costs. 

SONNENSTRAHL  et  al..  Respondents,  ▼. 
SCHWETTMANN,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
24.  1906.)  Action  by  Henry  Sonnenstrahl  and 
Abraham  Sonnenstrahl,  copartners,  against  Wil- 
liam H.  Schwettmann.  No  opinion.  Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 

SPADONB,  Appellant,  v.  WARREN,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  July  12,  1900.  Action  by 
Amadee  Spadone  against  Harry  D.  Warren. 
J.  M.  Bowers,  foi  appellant  L.  L.  Kellogg,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

SPAULDING,  Respondent  v.  WOLFE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  17,  1906.)  Ac- 
tion by  Carrie  N.  Spaulding  against  Harry 
Wolfe.  No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  cost?,  on  the  authority  of  Fechter  v.  Pos- 
tel  (decided  by  this  court  July  24*  1906)  100 
N.  Y.  Supp.  207. 

In  re  SPERANzZ  WALSH  v.  CITY  OF 
NEW  YORK.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  July  12,  1906.)  In 
an  action  by  Charles  Walsh  against  the  city  of 
New  York.  W.  H.  Harding,  Jr.,  for  Speranza. 
B.  Patterson,  for  Walsh.  No  opinion.  Order 
affirmed,  with  $10  costs  and  iisbursements.  Or- 
der filed. 

SPITZ,  Respondent  v.  HEINZE  et  al..  Ap- 
pellants. Supreme  Court,  Appellate  Division, 
First  Department    July  12,  1906.)     Action  by 


;  Theodore  P.  SpitB  against  Otto  C.  Helnxe  §:! 

'  others.  D.  P.  Hays,  for  appellants.  J.  ii 
Bowers,  for  respondent  No  opinion.  izi> 
ment  and  order  affirmed,  with  costs.  Orzd 
filed.  

!  SPRAGUE*  Respondent,  ▼.  CITY  OF  NT? 
I  YORK  et  al..  Appellants.    (Supreme  Coun.  .i> 

pel  late  Division,  Second  Department.  Julj  :i 
'  1906.)  Action  by  John  T.  Spragrae  against :.« 
:  city  of  New  York  and  the  department  of  bci.  i 

of  the  city  of  New  York.     Ko  opinion.    Jl^^- 

ment  affirmed,  with  costs. 

SPRING  GARDEN  INS.  CO..  Appellant  t 
MILLER,  Respondent  (Supreme  Court  A:- 
,  pellate  Division,  Fonrth  Department  Jolj  U 
1906.)  Action  by  the  Spring  Garden  Insurtss 
Company  a^^ainst  Remi  Miller.  No  opinicc 
Order  affirmed,  with  costs. 

STANLEY,  Respondent  v.  STANIjEY,  Ap- 
pellant (Supreme  Court  Appellate  Division 
,  Third  Department  September  18,  190a)  Ac- 
tion by  Sarah  Taylor  Stanley  ai^inst  Jan^ 
William  Stanley.  No  opinion.  Motion  dssii'i  i 
Defendant  may,  within  20  days,  serve  cc*;  - 
of  appeal  papers  upon  plain tiflTs  attorney,  ^i : 
written  corrections  as  to  the  matters  specif^: 
by  plaintiff's  attorney  in  his  letter  of  Julv  l'r>:i. 
excepting  as  to  specifications  therein  1,  ^,  3, 1 
and  7.  , 

STANNARD  v.  ROBERT  H.  REID  &  CO.  I 
(Supreme  Court  Appellate  Division,   FirFt  D-- 
partment  October  12,  19060      Action  by  An-  I 
brose  B.  Stannard  against  Robert   H.   Reid  & 
Ck>.      No   opinion.      Motion    denied,    with  $1" 
costs.     Order  filed. 

STANTON,  Respondent  v.  GENERAL  AC- 
ClDEuNT  ASSUR.  CORP.,  Limited.  Arr  + 
lant  (Supreme  Court,  Appellate  DiTi>:^3 
Fourth  Department  May  16,  1906.)  Actis 
by  John  Stanton  against  the  General  AcciJrs: 
Assurance  Corporation,  limited,  etc 

PER  CURIAM.  Motion  to  dismiss  apr-^ 
granted,  with  $10  costs,  unless  the  appeilm: 
shall,  within  20  days  from  the  date  of  semcy 
of  a  copy  of  this  order,  together  with  notice  of 
entry  thereof,  file  and  serve  the  printed  pa  pen 
on  appeal,  as  provided  by  rule  41,  and  puy  'o 
the  respondent's  attorney  $10  costs  of  this  is^ 
tion,  and,  at  the  option  of  the  respondent  s^-^- 
mit  said  appeal,  as  of  the  present  term.  r.]^i 
such  printed  papers ;  in  which  event  the  mot:<^a 
is  denied. 

In  re  STERN.  (Supreme  Court  App^lV  *» 
DiviFion,  First  Department  June  15,  lt»  ".-• 
In  the  matter  of  Charles  B.  Stem.  No  opinu-- 
Reference  ordered.    Settle  order  on  notice. 

STEVENS  V.  McADOO.  (Supreme  Coiir 
Appellate  Division,  First  Department.  Jun-  ^ 
1906.)  Action  by  Lawrence  Stevens  asair-' 
William  McAdoo.  No  opinion.  Motion  gran  it  i 
Settle  order  on  notice. 

STHiWBLIi,  Respondent  ▼.  BPrFHKU  A- 
pcllant     (Supreme  Court,  Appellate    Diviaon, 
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sernei.  no  opinion,  uroer  amriuea,  wiui  ^±m 
osts  and  disbursements. 

STORM  ftt  aL,  Appellants,  ▼.  McGROVER 
t  al.,  Respondents.  (Supreme  Court.  Appel- 
ite  Division,  First  Department  July  12, 
906.)  Action  by  Theresa  Storm  and  others 
gainst  Sophie  McOrover  and  others.  Ea  Cohn, 
}r  appellants.  R.  H.  Barnett,  for  respondents. 
To  opinion.  Judgment  affirmed,  with  costs. 
trder  Hied. 

STRONG,  Appellant,  v.  NEW  YORK  ft  N. 
.  TELEPHONE  CO.,  Respondent.  (Supreme 
!onrt,  Appellate  Division,  Second  Department. 
uly  24,  1906.  Action  by  Emily  B.  Strong 
pinst  the  New  York  ft  New  Jersey  Telephone 
Company. 

PER  CURIAM.  Judgment  of  the  Municipal 
!ourt  affirmed,  with  costs. 

WOODWARD  and  MILLER,  JJ.,  dissent 

SUCHANEK,  Appellant,  v.  NEW  AMSTBR- 
)AM  GAS  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
N  1906.)  Action  by  John  Suchanelc,  as  admin- 
strator,  etc.,  of  Anton  Suchanelc,  deceased, 
iicainst  the  New  Amsterdam  Gas  Company. 
So  opinion.  Judgment  unanimously  affirmed, 
vith  costs. 

SUMMBRWELL,'  Appellant,  v.  ROCHES- 
TER HERALD  CO.,  Respondent  (Supreme 
-oort.  Appellate  Division,  Fourth  Department, 
ttay  23,  1906.)  Action  by  Edward  K.  Sum- 
nerwell  against  the  Rochester  Herald  Company. 
So  opinion.  Motion  for  leave  to  appeal  to  the 
^ourt  of  Appeals  denied,  with  $10  costs. 

^  STTNDERLAND,  '  Respondent,    v.    BROOK- 
LYN HEIGHTS  R.  CO.,  Appellant     (Supreme 
I'ourt,  Appellate  Division,  Second  Department  i 
June  15,  1906.)    Action  by  Marguerite  Sunder-  | 
and   against   the    Brooklyn    Heiphts    Railroad 
Uompany.    No  opinion.    Motion  denied. 

SURIANI,  Appellant  v!  GRIFFIN  et  al., 
Respondents.  (Supreme  Court.  Appellate  Divi- 
"on.  Second  Department  October  12,  1906.) 
Action  by  Philip  Suriani  against  Samuel  Grif- 
un  and  others.  No  opinion.  Motion  to  dismiss 
appoal  denied,  without  prejudice  to  the  right  of 
tlio  respondents  to  renew,  unless  the  appeal  is 
P^rfooted  and  the  case  is  placed  on  the  calendar 
or  this  court  for  argument 


V 


TALBOT,  Respondent,  v.  GOODWIN,  Ap- 
ifHant.  (Supreme  Court,  Appellate  Division, 
'JJ-st  Depurtment  June  15,  lOOG.)  Action  by 
Axhton  B.  Talbot  against  Harry  B.  Goodwin, 
"■iplpaded.  etc.  J.  C.  Oldmixon,  for  appellant 
J*.  L.  Klock,  for  respondent  No  opinion. 
^>rder  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


.TAW,  Respondent  v.  MICHELSON,  Appel- 
*^ot  (Supreme  Court,  Appellate  Division,  Sec- 
ond  Department    July   24,    1906.)    Action    by 


uruicu,   witu  cvBis. 

THADDEUS,  Respondent  v.  GOULD,  Appel 
lant  (Supreme  Court,  Appellate  Division,  Firsi 
Department  July  12,  lOCfe.)  Action  by  Henr^ 
J.  Thaddeus  against  Katherine  Gould.  A.  II 
Kaffenburgh,  for  appellant  J.  H.  Corwin,  foi 
respondent  No  opinion.  Order  affirmed,  witl 
$1()  costs  and  disbursements.    Order  filed. 

THOMPSON,  Respondent,  v.  SUPREME 
TENT  OF  KNIGHTS  QF  MACCABEES  OF 
THE  WORLD,  Appelhint  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
1,  1906.)  Action  by  Oscar  D.  Thompson  against 
the  Supreme  Tent  of  the  Knights  of  the  Mac- 
cabees of  the  World. 

PER  CURIAM.  Judgment  and  order  revers 
ed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  upon  questions  of  law 
only;  the  facts  having  been  examined,  and  nc 
error  found  therein.  See  Jumper  v.  Sovereisii 
Oamp  Woodmen  of  the  World,  127  Fed.  635, 
62  C.  C.  A.  361. 

SPRING,  J.,  not  sitting. 

In  re  THOMPSON'S  WILL.  (Surrogate's 
Court  Kingis  County.  May,  1906.)  In  the  mat- 
ter of  the  probate  of  the  last  will  and  testa mont 
of  B3dwin  E.  Thompson,  deceased.  See  100  N. 
Y.  Supp.  492.    Ira  J.  Dutton,  for  proponent. 

CHURCH,  S.  Since  writing  the  second  opin- 
ion herein,  counsel  for  the  proponent  has  sub- 
mitted an  additional  brief,  and  contends  that  the 
authorities  therein  cited  establish  that  the  will 
and  codicils  should  be  admitted  to  probate.  A 
careful  examination  of  the  cases  does  not,  how- 
ever, justify  such  contention.  The  case  of  Deck- 
er V.  Waterman,  67  Barb.  460,  did  not  arise 
on  probate,  but  was  an  action  between  legatees 
to  a  will  to  have  Judicially  determined  the  extent 
of  the  estate  oi  the  deceased.  Although  the 
situation  was  radically  different  from  the  case 
n.t  bar,  yet  the  court  considered  the  legal  propo- 
sition in  regard  to  actual  and  constructive  un- 
due influence,  and  the  decision  rendered  was  on 
all  fours  with  the  previous  decisions  therein ; 
using  the  following  language  (page  466) :  "The 
fact  that  such  a  relationship  exists  does  not 
prevent  the  principal  from  making  a  voluntary 
donation  to  his  agent  and  attorney.  The  same 
is  not  absolutely  prohibited  by  the  rules  of  law. 
But  when  it  is  established  that  such  a  relation 
(>xists  between  the  donor  and  donee,  then,  before 
the  validity  of  the  gift  will  be  upheld,  it  must 
be  made  to  appear  that  the  transaction  was  un- 
affected by  fraud  of  any  description  whatever, 
either  actual  or  constructive.  The  burden  of 
proof  rests  on  the  donee,  to  establish  its  perfect 
fairness  and  propriety.  •  ♦  •  If  such  proof 
cannot  be  given,  then  the  case  will  be  treated 
as  one  of  constructive  fraud,  and  set  aside." 
Reference  is  also  made  to  the  case  of  Matter  of 
Sheldon  (Sur.)  16  N.  Y.  Supp.  454.  This  latter 
c:\se  has  a  lengthy  opinion  by  the  surrogate  of 
^fadison  county,  which  is  devoted  to  a  careful 
discussion  of  the  facts  of  that  case.  No  refer- 
ence is  made  to  any  decisions  therein,  however, 
und  it  cannot  be  said  to  indicate  any  intention 
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on  the  part  of  the  surrogate  to  decline  to  follow 
the  doctrine  of  Marx  v.  McGlynn,  88  N.  Y.  357, 
to  distinguish  or  to  modify  the  same,  as  in  the 
statement  of  the  legal  principles  there  seems  a 
complete  recognition  of  the  rules  of  that  case. 
The  lav,  therefore,  is  exactly  as  stated  previous- 
ly, and  the  sole  question  is  one  of  fact  as  to 
whether  the  proponent  has  successfully  borne 
the  burden  of  rebutting  the  presumption  of  un- 
due influence.  Tiie  effect  of  the  evidence  having 
been  heretofore  discussed,  there  is  no  necessity 
for  repeating  the  same. 

THYSON,  Appellant,  v.  THYSON  et  a!.,  Re- 
spondents. (Supreme  Court,  Appellute  Division, 
First  Department  July  12,  liKX].)  Action  by 
Emily  F.  Thyson  against  Frederick  C.  Thyson 
and  others.  P.  Cook,  for  appellant.  P.  S.  Dean, 
for  respondents.  No  opinion.  Order  aflBrmed, 
with  $10  costs  and  disbursements.    Order  filed. 

THYSON  V.  THYSON.  (Supreme  Court,  Ap- 
pell  \te  Division,  First  Department.  October  12, 
laOC).)  Action  by  Emily  F.  Thyson  against 
Frederick  C.  Thyson.  No  opinion.  Motion 
denied,  with  $10  costs.    Order  filed. 

In  re  TIFFANY'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Department. 
Julv  12,  1900.)  In  the  matter  of  Charles  L. 
Tiffany's  estate.  W.  H.  Page,  Jr.,  for  appellant 
Burnett  Y.  Tiffany.  C.  W.  Gould,  for  respond- 
ents Louis  C.  TifiBany  and  others.  No  opinion. 
Decree  affirmed,  with  costs.    Order  filed. 

In  re  TITLE  GUARANTY  &  TRUST  CO. 
et  al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  12,  1906.)  In  the 
matter  of  the  judicial  settlement  of  the  account 
of  proceedings  of  the  Title  Guaranty  &  Trust 
Company  and  others,  as  executors,  etc  No 
opinion.    Motion  to  resettle  order  granted. 

TIVNAN,  Respondent,  v.  KEAHON,  Appel-. 
lant.  (Supreme  Court,  Appellate  Division,  First 
Department  June  25,  19O60  Action  by  Pat- 
rick Tivnan  against  Patrick  11.  Keahon.  F.  E. 
Fishel,  for  appellant.  J.  B.  O'Brien,  for  re- 
spondent. No  opinion.  Order  nffirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

TIVNAN  V.  KEAHON.  (Supreme  CJourt,  Ap- 
pellate Division,  First  Department  October  12, 
1900.)  Action  by  Patrick  Tivnan  against  Vir- 
ginia Keahon,  as  administratrix.  No  opinion. 
Motion  denied  on  payment  of  $10  costs.  Order 
filed.     - 

TODD,  Appellant,  v.  MUNICIPAL  TELE- 
GRAPH &  STOCK  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  Fourth  Depart- 
ment October  3,  1906.)  Action  by  Luzerne  A. 
Todd  against  the  Municipal  Telegraph  &  Stock 
Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

McLENNAN,  P.  J.,  and  KRUSE,  J.,  dis- 
sent, upon  the  ground  that  the  course  of  dealing 
between  the  parties  conclusively  establishes  that 
they  were  engaged  in  gambling  transactions. 


TORGESON  ▼.  SCHUI/ra.  (Supreme  C-: 
Appellate  Division,  First  Department.  J:ii- 
10(>6.)  Action  by  Done  Torgeson  against  ' 
H.  Schults.  No  opinion.  Motion  crsi! 
Order  filed. 

TRAIN,  Respondent,  ▼.  GUIiAGER,  A- 
lant  (Supreme  Court,  Appellate  Diviaaon.  F  i 
Department  June  20,  19060  Action  l^  Ij 
W.  Train  against  George  F-  T-    Gnla^er  3 

g leaded.    R.     A.    Irving,     for     appellant  1\ 
raillard,    for    respondent    No    opinion.   «I.i| 
ment  affirmed,  with  costs. 

In  re  TRINITT  AVE.    (Supreme  Oiurt  i 
pel  late   Division,   First   Department.    Jan? 
190C.)    In  the  matter  of  Trinity   Avenue 
opinion.    Motion    denied,    on    payment   of  ^^ 
costs;    leave  given  as  stated   in   order.   0:  \ 
filed. 


In  re  TRINITT  AVE.    (Supreme  Court. } 
pellate  Division,  First  Department.    Ortob^*  . 
1906.)    In  the  matter  of  Trinity    Avenoe. 
opinion.    Motion  granted,  anless  nppellant  '^ 
ply  with  conditions  stated  in  order.    Order  f 

TRUST    CO.    OF    NEW    YORK.    v.  n 
VERSAL  TALKING  MACH.    C50.    (So- 
Court,   Appellate   Division,    First    Depan 
July  12,  1906.)    Action  by  the  Trust  Corr 
of   New   York   against   the    Universal   T 
Machine  Company.    F.  Cochran,   for  appe    : 
G.    Lange,    Jr.,    for    respondent.    No    o-^n 
Order  affirmed,   with  $10   costs    and  di$l»2-> 
ments.    Order  filed. 

TUCKER,  Appellant,  ▼.  DUDLEY,  Re?;.  - 
ent.  (Supreme  Court,  Appellate  Divisior.  S 
ond  Department  June  22,  1906.)  Action  r 
Edwin  H.  Tucker  against  ESogene  B.  Dul 
No  opinion.    Motion  denied. 

TURNBULL,  Respondent,  ▼.   PRESEDE^' 
ETC.,  OF  VILLAGE  OF  OSSIXING,  Av 
lants.      (Supreme   Court,    Appellate    Dinr 
Second  Department.     October   5,    190a)    A 
tion  by  Mabel  Tumbull  against    the  presi 
and  trustees  of  the  village  of  Ossining.    No  r.: 
ion.    Judgment  and  order  of  the  County  C  - 
of   Westchester   County   unanimouslj  affim. 
with  costs. 

UNITED  STATES  CASUALrTY  CO    As- 
lant,   V.    SHERIDAN.    Respondent.    (Suir 
Court,   Anpellate   Division,    First    Depart::;  * 
October  19,  1906.)    Appeal  from  Special  T- 
New  York  County.    Action  by  the  United  S- 
Casualty  Company  against  Theresa  A.  S.  S: 
dan.    From  an  order  denying  a  motion  for 
spection  of  books  and  papers,  plaintiff  aprw^ 
Reversed,  and  motion  granted.     Carl  Schiirz  ^' 
rasch,  for  appellant    Raphael  lank,  for  resi?c:. 
ent 

PER  CURIAM.  The  plaintiff  appeals  fr: 
an  order  denying  a  motion  for  the  ins'«.^- 
of  certain  of  defendant's  books  and  pai^ns  * 
the  purpose  of  enabling  the  plaintiff  to  fr 
its  complaint  The  facta  are  similar  to  tl 
presented  in  Fidelity  &  Casnaltv  CW  v  <, 
grist,  79  App.  Div.  6i4,  80  N.  Y,  gup^^.a: 
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cases  tne  piaintiff's  rigbt  to  an  inspection 
was  upheld.  Order  reversed,  with  ^10  costs  and 
disbursements,  and  motion  granted,  with  $10 
costs. 

UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.,  Appellant,  v.  SOHIFF  et  al..  Re- 
spondents, (enpreme  Court,  Appellate  Divi- 
sioo.  Second  Department  October  12.  lOOO.) 
Action  by  the  United  States  Fidelity  &  Guar- 
anty Company  against  Max  Schiff  and  Gus 
>Ioo8.  N6  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  coats,  on  the  authority  of 
Welsbach  Co.  v.  Norwich  Gas  &  Electric  Co., 
180  N.  Y.  533,  72  N.  E.  1152. 

UNITED  STATES  ELECTRIC  LIGHT  & 
POWER  Co.,  Appellant,  v.  ROCHE,  Respond- 
ent. (Supreme  Court.  Appellate  Division,  First 
Department.  June  25,  1906.)  Action  by  the 
United  States  Electric  Light  &  Power  Company 
agrainst  Patrick  H.  Roche.  H.  J.  Hemmens, 
for  appellant.  O.  F.  Wells,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

UVALDE  ASPHALT  PAVING  CO..  Re- 
spondent, V.  CITY  OF  NEW  YORK  et  al.,  Ap- 
pellants. (Supreme  0)urt,  Appellate  Division, 
Second  Department.  June  8,  1906.)  Action 
by  the  Uvalde  Asphalt  Paving  Company  against 
the  city  of  New  York,  Joseph  Sigretto,  and 
James  Mannino. 

PER  CURIAM.  We  find  the  fact  to  be  that 
the  individual  defendants  have  always  refused 
to  assign  to  the  plaintiff  the  contract  men- 
tioned in  the  fifth  finding  of  fact,  or  to  give  or- 
ders for  or  assignments  of  the  moneys  due  from 
tbe  Comptroller  under  that  contract.  Judg- 
ment affirmed,  with  costs. 

VALENTINE,  Respondent,  ▼.  CITY  OF 
NEW  YORK,  Appellant.  (Supreme  Ck)urt, 
Appellate  Division,  Second  Department.  July 
24.  1906.)  Action  by  Catharine  L.  Valentine 
af^i^inst  the  city  of  New  York.  No  opinion. 
Judgment  affirmed,  with  costs. 

VALENTINI,  Respondent,  v.  METROPOLI- 
TAN LIFE  INS.  CO..  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  15,  1906.)  Action  by  CJecilia  W.  Valen- 
tini  against  the  Metropolitan  Life  Insurance 
Company.  C.  N.  Bovee,  for  appellant.  L.  H. 
Freedman,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  „,,^^ 

VAN  ALST,  Respondent,  v.  CITY  OF  NEW 
YORK.  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  24, 
1906.)  Action  by  Eliza  Van  Alst,  as  executrix, 
etc.,  against  the  city  of  New  York.  No  opin- 
ion. A>rder  affirmed,  with  $10  costs  and  dis- 
bursements. 

VAN  CLIEF,  Respondent,  v.  METZ,  Comp- 
troller, et  al..  Appellants.  ( Supreme  CJourt,  Ap- 
pellate Division,  Second  Department     October 


city  of  New   lork,  and  i 
Order    reversed    and    mo 
costs;    the    ordinances    c 
since  been  validated  by 
of  the  Laws  of  1906. 

In  re  VAN  CORTLAN 
Court,  Appellate  Divisio 
June  20,  1906.)  In  the 
landt  avenue.  No  opinion 
costs.    Affirmed  on  appea 

VAN  DE  CARR,  Res] 
et  al^  Appellants.  (Sii 
late  Division,  Fourth  D 
1906.)  Action  by  Sarah 
etc.,  against  Frank  P.  C 
opinion.    Judgment  affirm 

VAN  NOSTRANdTi 
YORK  &  Q.   C.   RY.   C 

preme  Court,  Appellate 
partment.  June  8,  1906. 
A.  Van  Nostrand  again 
Queens  Ck)unty  Railway 
ion.  Judgment  of  the 
versed,  and  new  trial  o 
the  event;  on  the  grou 
fails  to  show  that  the  pi 
of  contributory  negligent 
tan  St  Ry.  Co.,  180  N. 

VAN  SISB,  Appellant 
spondent.  ( Supreme  C 
sion.  Second  Department 
Action  by  Sarah  M.  Van 
lyn  Van  Sise,  Individ u£ 
etc.,  of  Charles  A.  Van  Si 
ion.    Motion  granted. 

In  re  VAN  WAGONI 
Appellate  Division,  Secoi 
15,  1906.)     In  the  matte 
Alvil  Van  Wagoner  for 
No  opinion.     Motion  grs 

VILLAGE  OF  NORV 
BAKER,  Appellant  (5 
Inte  Division,  Third  D 
1006.)  In  the  matter  < 
wich  against  Edward  D 
Judgment  unanimously  a 

In    re    VINING.      (S 
late   Division,   Second   I 
1006.)      In   the   matter 
Walter  P.  Vining  for  adr 
opinion.    Application  grc 

VOORHEES,  Appellai 
ER  TELEPHONE  CO 
preme  Court  Appellate 
partment  July  27,  190« 
W.  Voorhees,  as  adraii 
the  Hudson  River  Telepl 

PER  CURIAM.  Jud| 
ed,  with  costs. 

CHESTER,  J.,  dissen 
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WAGENER,  Respondent,  r.  FIDELITY  & 
CASUALTY  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  July 
12,  1906.)  Action  by  H.  Allen  Wagener 
against  the  Fidelity  &  Casualty  Company,  etc. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

WAITE,  Respondent,  ▼.  DELAWARE  & 
HUDSON  CO.,  Appellant  (Supreme  Ck)urt 
Appellate  Division,  Third  Department  June 
27,  19(XJ.)  Action  by  James  L.  Waite  against 
the  Delaware  &  Hudson  Company.  No  opinion. 
Judgment  and  order  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event, 
unless  within  20  days  after  service  of  order 
respondent  stipulates  to  reduce  the  verdict  to 
$1,500,  in  which  case  judgment  as  so  reduced 
and  order  unanimously  affirmed,  without  costs. 
■.. . 

WALTER  ▼.  RAFALSKY.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  15,  190G.)  Action  by  Gustave  B.  Walter 
against  Rosalie  L.  Rafalsky.  No  opinion.  Mo- 
tion granted;    question   certified;    order  filed. 

WANAMAKER  et  al.,  Respondents,  v.  ED- 
LIN,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  20,  1906.)  Ac- 
tion by  John  Wanamaker  and  others  against 
William  Edlin.  L.  B.  Boudin,  for  appellant 
R.  Ely,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

In  re  WANTZELIUS.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  15, 
190<J.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  proceedings  of  Hugo 
Wantzelius,  as  general  guardian  of  Camille  J. 
N.  Kainer,  an  infant  (Hugo  Wantzelius  and 
.^tna  Indemnity  (3ompany,  appellants),  and 
as  general  guardian  of  Edythe  M.  Kainer,  an  in- 
fant No  opinion.  Motion  for  resettlement  de- 
nied. 

In  r«  WANTZELIUS  (two  cases).  (Supreme 
(>ourt.  Appellate  Division,  Second  Department 
June  27,  190G.)  In  the  matter  of  the  judicial 
settlement  of  the  account  of  proceedings  of 
Hugo  Wantzelius,  as  general  guardian  of  Ca- 
mille J.  N.  Kainer  and  Edythe  M.  Kainer,  in- 
fants.   No  opinion.    Motions  granted. 

WARDEN  ▼.  CItYoF  NEW  YORK  et  al. 

(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  15,  1906.)  Action  by  Irene 
Warden,  an  infant,  etc.,  against  the  city  of 
New  York  and  others.  No  opinion.  Plaintiff's 
exceptions  sustained,  and  motion  for  new  trial 
granted ;  costs  to  abide  the  event 

WARLAND,   Appellant   v.   MURALO   CO., 

Respondent.  (Supreme  Court,  Anpollntp  Divi- 
sion, Second  Department  June  8,  1906.)  Ac- 
tion by  William  E.  Warland  against  the  Mu- 
ralo  Company.  No  opinion.  Order  setting 
aside  verdict  and  granting  new  trial  affirmed, 
with  costs. 

WARNER,  Respondent  v.  HOLMES,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond  Department     October   12,  1906.)     Action 


by  Ellen  B.  Warner  against  Franklin  S-  IT  ■'• 
No  opinion.    This  order  for  the  taking  of  . 
sition  of  a  person  not  a  par^   cannot  » : 
for  it  was  granted  at   Special   TeniL,  iib 
of  by  a  Judge,  the  affidavits  presented  wer?  > 
sufficient   in   material   matters,    and  the  «>:  ; 
itself  is  indefinite,  if  not  defective.     The  cr. 
is  reversed,  with  SIO  costs  and  di8bur¥i:ii>'i 
and  the  motion  is  denied,  with  $10  costs. 

WASHBURN,  Appellant,  v.   TRAVELI . 
INS.  CO.  OF  HARTFORD,  Respondent    ^ 

preme  Court  Appellate  Division,  Second  > 
partment  June  8, 1906.)  Action  by  Tho3i£> ' 
Washburn    against    the    Travelers'^    Insur. 


Company  of  Hartford.   No  opinion. 
affirmed,  with  costs. 


Judge::! 


WASHINGTON  TRUST  CO-  OF  CITY  0: 
NEW  YORK,  Respondent,  ▼.  MORSE  IE"  S 
WORKS  &  DRY  DOCK  CO.  et  aL,  Appelkr ; 
(Supreme  Court,  Appellate  Division,  S^  : 
Department  October  15,  1906.)  Action  .« 
the  Washington  Trust  0>mpany  of  the  city  A 
New  York  against  the  Morse  Iron  Works  &  l*- 
Dock  Ck)mpany  and  others.  No  opinion.  M 
tion  for  leave  to  appeal  to  the  Court  of  A-  I 
peals  granted;  questions  to  be  settled  be:.^ 
JBNK8,  J.  

In  re  WASSBRMAN.  (Supreme  Court.  A-- 
pellate  Division,  Second  Department  Jge^  n 
190G.)  In  the  matter  of  the  application  : 
Frank  Wasserman  for  admission  to  the  b 
No  opinion.  Application  for  admission  to  :.- 
bar  granted. 

In  re  WATERMAN.  (Supreme  Conrt  A- 
pellate  Division,  Second  Department  Jun*  -T. 
1906.)  In  the  matter  of  the  estate  of  Henry  W  .- 
terman,  deceased.  No  opinion.  We  aro  of  * 
opinion  that  it  was  not  necessary  in  this  f^'^ 
to  grant  a  new  trial  upon  a  reversal.  Sec'  ^ 
2588  and  2587,  Code  Civ.  Proc  The  moj  : 
is  denied,  without  costs. 

In  re  WATERMAN'S  ESTATE.  (Supiv-* 
Ck)urt  Appellate  Division,  Second  Departir  * 
June  22,  lOOfi.)  In  the  matter  of  the  p<*  ^ 
of  Henry  Waterman,  deceased.  No  opin  - 
Order  of  the  Surrogate's  CJourt  of  Kinps  Co"- 
ty  reversed  on  argument,  with  $10  costs  czl 
disbursements,  and  motion  for  stay  denied. 

WATKINS  et  al..  Appellants,  v.  MILT.^ 
Respondents.  (Supreme  Court,  AppelUtp  !• 
vision.  First  Department  June  20,  19rN5.>  A  • 
tion  by  Joseph  Watkins  and  another  asnii-^- 
Darius  O.  Mills,  impleaded.  J.  A.  Garver.  f ' 
appellnnts.  G.  W.  Murray,  for  respond*'-.- 
No  opinion.  .Judgment  affirmed,  with  c?-*-'- 
on  Blum  v.  Whitnpy  (Court  of  Appeals,  >I  ' 
17,  1906;  77  N.  E.  1159),  with  leave  to  p:.-.  .- 
tiff  to  amend  on  payment  of  costs  in  this  cvr: 
and  in  the  court  below. 

WEBB,   Appellant   v.   NEW    YORK    CITT 
RY.  CO.,  Respondent    (Supreme  Court.  An- 
late    Division,    Second    Department.       June*  ^ 
1906.)     Action  by   Howard   W,    Webb   ap:.- 
the   New   York   City    Railway   Company.     :^ 
opinion.     Judgment  of  the  Municipal  Court  r  * 
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tion  defnied,  without  costs  to  either  party. 

WILHBLM,  Appellant,  v.  WOOD  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  8,  1906.)  Ac- 
tion by  Richard  B.  Wilhelm  against  Robert  C. 
Wood  and  J.  Craig  Havemeyer,  etc.  No  opin- 
ion. Interlocutory  judgment  affirmed,  with 
costs. 

WILHELM.  Appellant,  v.  WOOD  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  22,  1906.)  Ac- 
tion by  Richard  B.  Wilhelm  against  Robert  C. 
Wood  and  J.  Craig  Havemeyer,  doing  business 
under  the  firm  name  of  Wood  &  Havemeyer. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 

In  re  WILKIN.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  12,  190!!3w) 
In  the  matter  of  the  final  judicial  settlement  of 
the  accounts  of  Anna  M.  C.  Wilkin,  as  trustee, 
etc.  No  opinion.  Order  made  and  entered  here- 
in by  this  court  January  5,  1904  (86  N.  Y. 
Supp.  300),  modified,  so  as  to  permit  payments 
of  trust  funds  herein,  upon  conditions  specified 
in  the  order. 

WILLIAM  E.  UPTEGROVB  &  BRO.,  Ap- 
pellant, V.  TRAVELERS'  INS.  CO.,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  24,  1906.)  Action  by 
William  E.  Uptegrove  &  Bro.  against  the 
Travelers'  Insurance  Company.  No  opinion. 
Judgment  afl^rmed,  with  costs. 

WILLIAMS,  Appellant,  v.  VILLAGE  OF 
CAZENOVIA,  Respondent.  (Supreme  (>)urt, 
•  Appellate  Division,  Third  Department.  June 
27,  1906.)  Action  by  Elizabeth  Williams,  as 
administratrix,  etc.,  of  William  T.  Williams, 
deceased,  against  the  village  of  Cazenovia.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 

WILLIS  et  al.,  Respondents,  v.  TISHMAN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  25,  1906.)  Ac- 
tion by  Israel  Willis  and  others  against  Julius 
Tishman.  No  opinion.  Application  denied,  with 
$10  costs.    Order  signed. 

WILSON,  Respondent,  v.  SIMMONS,  Ap- 
pellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  5,  1906.)  Ac- 
tion by  Bert  C.  Wilson  against  (George  J.  Sim- 
mons. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs. 

WINGERATH,  Respondent,  ▼.  NORWOOD, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  September  28.  1906.) 
Action  by  William  Wingerath  against  Edmund 
H.  Norwood,  sued  as  Edward  Norwood.  No 
opinion.  Judgment  of  the  Municipal  Court 
unanimously  affirmed,  with  costs. 


(Supreme  Court,  Appellate  Division,  Secowi 
Department.  October  5,  1906.)  Action  bj 
Thomas  Wise  against  the  Catholic  Women  s 
Benevolent  Legion.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  costs. 

WISE  ct  al.,  Respondents,  ▼.  COHEN  et  aL 
Appellants  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Jane  3. 
1906.)  Actions  by  John  S.  Wise  and  oithrre 
against  Pauline  0>hen,  impleaded.  No  opinion. 
Motion  denied.    Order  filed. 

In  re  WISEMAN.  (Supreme  Coart,  App<: 
late  Division,  Second  Department.  October  a. 
1906.)  (In  the  matter  of  the  applicatioo  of 
Moses  Morris  Wiseman  for  admission  to  tht 
bar.    No  opinion.    Application  granted. 

WITTSCHEN  et  al..  Respondents,  ▼.  MAN- 
HATTAN RY.  CO.  et  al..  Appellants.  rSo- 
preme  Court,  Appellate  Division,  First  Dcpan- 
ment.  July  12,  1906.)  Action  by  George  Win- 
schen  and  other  against  the  Manhattan  Railway 
Company  and  others.  J.  O.  Nichols,  for  appel- 
lants.   E3*  M.  Felt,  for  respondents. 

PER  CURIAM.  Judgment  modified  by  re- 
ducing amount  awarded  for  fee  damage  to 
$1,500,  and  by  reducing  the  judgment  for  rental 
damage,  etc,  as  entered,  including  interest. 
costs,  and  extra  allowance,  to  the  sum  of 
$1,327.85,  and,  as  so  "modified,  jud^nnent  aod 
order  appealed  from  affirmed,  without  costs. 
Settle  order  on  notice. 

WOLFARTH,  Respondent,  ▼.  HILLIARP, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  17,  19iX>.' 
Action  by  Philip  C.  Wolfarth  against  Georpe 
Hilliard. 

PER  CURIAM.  Judgment  and  order  tf 
firmed,  with  costs. 

HOOKER  and  MILLER,  JJ.,  dissent 

WOLFF,  Appellant,  v.  ROTH  et  aL,  Re- 
spondents. (Supreme  Court  Appellate  Plo- 
sion, Second  Department  October  5.  19(^> 
Action  by  Gustave  Wolff  against  Peter  Roth 
and  Samuel  Rudner.  No  opinion.  Motion  to 
compel  filing  of  the  return  granted.  If  it  n 
impossible  to  procure  a  copy  of  the  evidenw 
taken  upon  the  trial,  that  fact  should  be  made  to 
appear,  and  the  reason  stated. 

WOODRUFF  V.  GAINES  et  al.  (Suprem? 
Court,  Appellate  Division,  Second  Department. 
October  5,  1906.)  Action  by  Timothy  Lu  Woo^- 
ruff  against  Clement  C.  Games  and  others:  No 
opinion.    Judgment  affirmed,  with  costs. 

WOOLLEY  et  al..  Appellants,  ▼.  HATCH. 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  25.  190a)  Ao 
tion  by  William  ES.  WooUey  and  others  agaiiiist 
Edward  Hatch,  Jr.  No  opinion.  Applicatioo 
denied,  with  $10  costi.    Order  signed. 


&  C-A.SUALTY  CO.  OF  NEW  YORK,  Ap- 
ian t.  (Supreme  C!ourt,  Appellate  Division, 
■St  I>epartment  July  12,  1906.)  Action  by 
Uinm  H.  Woolverton,  as  president,  against 
Fidelity  &  Casualty  Company  of  New 
rk.  C  C.  Nadal,  for  appellant  J.  Lw  Hill, 
'  respondent     No  opinion.    Judgment  affirm- 

wlth  costs.    Order  filed. 

WOOLWORTH  V.  WOOLWORTH.  (Su- 
etne  Court,  Appellate  Division,  First  Depart- 
jnt  June  8,  190C.)  Action  by  Martha  G. 
oolworth  against  Herbert  G.  Woolworth.  No 
liuion.      Motion  denied.     Order  filed. 


WOKMS  et  al.,  Respondents,  v.  SHERLOCK, 
ppcUant.  (Supreme  Court,  Anpellate  Divi- 
on,  Second  Department '  June  8,  1906.)  Ae- 
on by  Henry  Worms  and  Solomon  Worms,  co- 
urtners,  etc.,  against  Pauline  Sherlock.  No 
pinion.  Judgment  of  the  Municipal  Court  af- 
rmed,  with  costs. 

WRIGHT,  Respondent,  v.  NEW  YORK 
:iTY  RY.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  July 
J4,  1006.)  Action  by  Mary  B.  L.  Wright 
i^ainst  the  New  Tork  City  Railway  Company. 
So  opinion.  Judgment  and  order  unanimously 
ifilrmed,  with  costs. 

WRIGHT  et  al..  Respondents,  v.  WRIGHT  et 
fil..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  8,  1906.)  Ac- 
tion by  Amos  W.  Wright  and  others  against 
Frederick  W.  Wright  and  others.  W.  Z.  Lamed, 
for  appellants.  \W.  M.  Powell,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 

WRONKER.  Appellant,  v.  TITUS  et  al..  Re- 
spondents. (Supreme  Court,  Anpellnte  Divi- 
•*ion.  First  Department.  June  15,  1906.)  Ac- 
tion by  lionis  J.  Wronker  against  George  F. 
Titus,  individually,  etc,  with  others.  C.  L. 
Hoffman,  for  appellant.  T.  Farley,  for  re- 
sTwndents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  settled. 

X-RAY  STOVE  POLISH  CO.,  Appellant,  v. 
GREAT  ATLANTIC  &  PACIFIC  TEA  CO., 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.    June  15,  1906.)    Ac- 


against  the  Great  Atlantic 
pany.  No  opinion.  Judgm 
ing  out  the  allowance  of  e 
and,  as  modified,  affirmed, 
tie  orders  on  notice. 


X-RAY  STOVE  POLIS 
WALSH.  Respondent  (S 
pellate  Division,  First  De 
1906.)  Action  by  the  X-Ri 
pany  against  G.  Wells  \^ 
appellant    E.  G.  Stevens,  i 

PER  CURIAM.  Judgn 
costs. 

McLaughlin,  j.,  diss< 

YACKNOWITZ,  Respon 
pellant.  (Supreme  Court, 
Second  Department  June 
by  Harris  Yacknowitz  aga 
No   opinion.    Motion   deni 

YEOMAN,  Appellant  v. 
al..  Respondents.  ( Suprer 
Division,  Second  Departme 
Action  by  Hildo  C.  Yeon 
McClenahan  and  others, 
ment  reversed  on  the  law  f 
trial  granted,  costs  to  abid( 
authority  of  Henken  v.  Si 
298,  66  N.  B.  971. 

ZELLER  V.  LBITER.  i 
pellate  Division,  First  D( 
1906.)  Action  by  Williaii 
Joseph  Leiter.  No  opini 
Order  filed. 

ZILLER,  Appellant,  v.  I 
spondents.     ( Supreme    Cou 
sion.  Fourth  Department, 
tion  by  George  E.  Ziller  ag 
and    others.    No    opinion, 
with  costs. 

ZIMBERHOFF,  Respor 
HOFF,  Appellant  (Supi 
late  Division,  First  Dep 
1906.)  Action  by  Mary 
Jacob  Zimberhoff.  A.  L. 
No  opinion.  Order  affirmed 
disbursements.    Order  filed. 


End  of  Cases  in  Vol.  lOCK 
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ABANDONMENT. 

•    easement,    see    "Basements,"  J    1. 
hnsband  or  wife,  see  "Husband  and  Wife,' 

'  residential  property,  affecting  interest  of 
levisee,  see  "Wills,"  §  4. 

ABATEMENT. 

nuisance,  see  "Nuisance,"  §  1. 

ABATEMENT  AND  REVIVAL. 

idgment  as  bar  to  another  action,  see  "Judg- 
ment," §3.  .  ,        _ 
ight  of  action  by  or  against  personal  repre; 
sentative,  see  "Executors  and  Administrators, 
g  8. 
1.    Death  of  party  and  reTlval  of  »c- 

tlon* 
•Where  a  summons  in  an  action  against  two 
irtnors  on  a  partnership  contract  is  served  on 
le  of  them,  and  he  dies  before  trial,  the  action, 
ider  Code  Civ.  Proc.  §  755,  does  not  abate, 
,  the  cause  of  action  survives  against  the  sur- 
ving  partner.— Lata  v.  Blumenthal  (Sup.)  527. 
•Where,  in  action  against  firm,  the  partner 
rved  dies,  his  representative  need  not  be  made 
irty  to  the  action.— Latz  v.  Blumenthal  (Sup.) 
57. 

Motion  to  permit  action  to  proceed  against 
Iministrator  of  deceased  defendant  granted.— 
olts  V.  Remington  (Sup.)  834. 

ABDUCTION. 

dmissibility  of  evidence  taken  on  preliminarj; 
oxamination  of  accused,  see     Cnminal  I^aw, 

tt    o 

onduct  of  trial  in  general,  see  "Criminal  Iaw," 
§  4. 

1.  Offenses    and  responsibility  there* 

f  or> 

•Under  Pen.  Code,  §  282,  defining  abducton, 
roof  of  the  taking  of  complainant  for  unlaw- 
il  purposes  held  unnecessary.— People  v.  Smith 
Jlup.)  259. 

2.  Prosecntion  and  punishment. 

In  a  prosecution  for  abduction,  an  instruction 
ehl  proper  under  the  rule  that  the  court  may, 
rhen  deemed  necessary  to  prevent  a  miscarriage 


of  Justice,  pointedly  draw  the  attention  of  the 
jury  to  a  material  inquiry.— People  v.  Smith 
(Sup.)  259. 

ABSTRACTS  OF  TITLE. 

Duty  of  vendor  to  furnish,  see  "Vendor  and  Pur- 
chaser," i  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  Improve- 
ments, see  "Munidnal  CorporationB,"  f  5. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Imminent  Do- 
main," fif  2,  4. 

Injuries  to  by  operation  of  railroad,  see  "Rail- 
roads," fi  5. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," §§  1,  7. 

ACADEMIC  QUESTIONS. 

Costs  on  appeal  where  question  is  academic,  see 

"Costs,"  i  a 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  %  4. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Improvements," 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Payment";    "Release." 

•In  an  action  by  a  consumer  of  electricity 
against  the  electric  company  to  recover  for  sums 
paid  in  excess  of  charges  made  to  others  for  a 
similar  service,  an  allegation  of  the  answer  held 
not  sufficient  as  an  allegation  of  accord  and  sat- 
isfaction or  of  a  release. — Armour  Packing  Co. 
V.  Edison  Electric  Illuminating  Co.  (Sup.)  009. 

♦Facts  held  not  to  show  an  accord  and  satis- 
faction.—Stratton  V.  Hunt  Sullivan  Co.  (Co. 
Ct.)  846. 
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^^S*  100  NEW  YORK 

and  134  New  York 

ACCOUNT. 

Cancellation   of,   see   "Cancellation   of   Instru- 

mentSj    §  1. 
Conflicting  Jurisdiction  of  courts  of  action  for 
^accounting-  see  "Courts,"  §  4. 
Reference  of,  see  '^Reference,"  i  1. 

Accounting  hy  particular  claBses  of  persona. 
See  "Executors  and  Administrators,"  $  9. 
Corporate  officers,  see  "Corporations."  $  3. 
Jdint  adventurers,  see  "Joint  Adventures."      i 
Surviving  partners,  see  "Partnership,"  §  3. 
Trustee,  see  "Trusts,"  §J  4,  a. 

ACCOUNT,  ACTION  ON. 

EWect  of  part  payment  on  account  on  running  of 
limitation,  see  "Limiution  of  Actions,"  (  3. 


SUPPLEMENT 
State  Reporter 

Particular^  eauies  or  grounda  of  aetht. 
See   "Bills  and   Notes,"   S   3;     "Deathr  =  I 
,,'.   S    2'     "Insurance,"    §    6:     .   j 
nymU     I  5;    "Malicious    Proaecotioa.'  •. 


"Fraud."   I    2 

ment,"   f  5;    * _  . 

•JMoney  Lent" ;  "Money  Paid";  **N^;r=- 


I  4;  "Nuisance,"  i  1; 
"Trover  and  Conversion," 
Labor." 


'^PaynaenC  j 
f   2;    -Work. 


ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
f  1« 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  '^Evidence,"  f  2. 

ACTION. 

Abatement,  see  "Abatement  and  Revival.** 

Accrual,  see  "Limitation  of  Actions,"  §  1. 

Bar  by  former  adjudication,  see  "Judgment," 

_§  3. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  §  1. 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Penden<7  of  action,  see  "Lis  Pendens." 

AotioM  hetioeen  parties  in  particular  relations. 
See  "Master  and  Servant,"  $  1,  3. 
Bailor  and  bailee,  see  "Bailment." 
Co-tenants,  see  "Partition"  }  1. 

Actions    hy   or   against   particular   classes   of 

persons. 
See   "Carriers,"   f   2;    "Factors";    "Executors 

and  Administrators."  f  8;    "Insane  Persons," 

f  3 ;  "Master  and  Servant."  f  5 ;  "Railroads," 

i  5;   "Street  Railroads,"  i  1,  2. 
Banks,  see  **Banks  and  Banking,"  $  1. 
Foreign  corporations,  see  "Corporations,"  $  7. 
Foreign   insurance   company,   see   "Insurance," 

§  1. 
Stockholders,  see  "Corporations,"  |  2. 
Trustees,  see  "Trusts,*^  f  7. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  |  1. 

Actions  relating  to  particular  species  of  prop- 
erty or  estates. 
See  "Good  WilL" 


•Point  annotated.    See  syllalina. 


Breach  of  contract,  see  "Contracts,"  |  4 
Death  caused  by  electricity,  see  "Electri'n-' 
^?i^^,  ca^?©!!    by    operation    of    railrefid,  - 

"Railroads,"  }  5. 
Death  caused  by  operation  of  street  raili«dL  • 

"Street  Railroaite,"  §  2. 
Death  of  servant,  see  "Master  and  Servant.^ ' 
Discharge  from  employment,   see  *"Master  ^ 

Servant,"  S  1. 
Injuries   to   property   caused    by    operatm 

street  railroad,  see  "Street  RaUroads.^  « : 
Personal  injuries,  see  "Carriers.**  12-     M  - 

and  Servant,"  §«  3,  5 ;  "Street  lUilr^Mid;-  ^ 
Possession  of  pledged  property,  see  "Ple-ds-^ 
Price  of  necessaries,  see  "Parent  and  Chi  i" 
Recoyenr  of  price  paid  for  land,   see  "Ve&i 

and  Purchaser,"  f  4. 
Removal    of    mortgaged    property,    see  "iJ  r 

ga^s,"  §  a 
Services,  s^  "Work  and  Labor." 
Taking  of  or  injury  to  property  in  eiem^ 

power  of  eminent  domain,  see  "Eminen: : 

main,"  S  4. 

Particular  forms  of  action. 
See  "Ejectment";    "Trover  and  Conversion.* 

Particular    forms    of    special    rHicf. 
See   "Creditors'    Suit";     "Divorce"-     "Inj 
!?5^"l«"£a'J«on,"   SI;     "Quieting  riil 
"Specific  Performance." 

Accounting  by  personal  representative,  see  "I: 

ecutors  and  Administratore,"  §  9. 
Alimony,  see  "Divorce,"  f  2. 
Cancellation  of  written  instrument,  see  "^  ' 

cellation  of  Instruments." 
Constructi<m  of  will,  see  "Wills,"  §  4. 
Correction  of  record  of  water  meter   see  *'V^i 

ters  and  Water  Courses,"  §  2. 
Determination  of  adverse  claims  to  real  rr' 

erty,  see  "Quieting  Title." 
Determination  of  liability  to  transfer  Ux,  s^ 

taxation,"  §  3. 

^ClS"''!  l"^    attorney,    see    "Attorney  iz 
Dissolution  of  corporations,  see  "Corporatiac^ 

^and^lnt  "^f  l"^™®^'^  "^'   ^ee   "Attor- 

Enforcement  or  foreclosure  of   lien     «p<.  -y 

chanics*  Liens,"  $  4.  '   ^ 

Establishment  and  enforcement  of  charitv  j^ 

"Charities,"  5  2.  . 

^*TriiSw'l  7.^"^   enforcement    of    trust,  ^ 
Foreclosure  of  mortgage,  see  "Mortsages."  1 4 
Redemption  of  pledge,  see  "Pledges  •» 
Removal  of  cloud  on  titie,  see  "Quietine  T  t> 
Setting  aside  probate  of  will,  see^-WiUs^'  il 
Setting  aside  sale  of  pledge,  see  "Pledir^^ 
Setting  aside  will,  see  "Wis,"  S  £*^««^ 
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IX payer's  action  to  recover  for  losa  of  towr. 
funds,  see  **Town8,"  fi  2. 

Particular  prooeedinga  in  aciion», 
?e     "Continuance" ;      "Costs" ;      "Damages" ; 
"Depositions" ;     "Dismissal    and    Nonsuit" ; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial   Sales";    "Jury";    "Limitation  of  Ac- 
tions": "Motions";  "Pleading";  "Reference": 
'Triar';   "Venue." 
efault,  see  "Judgment,"  f  1. 
onsuit,  see  **Trial,"  $  4, 

Particular  remedie$  in  or  incident  to  action9. 

ee  "Attachment" ;  "Discovery" ;  "Injunction" ; 
"Receivers." 

lotice  of  pendency  of  action,  see  "Lis  Pen- 
dens." 

Proceeding*  in  exercise  of  ipeoial  or  limited 

jurisdictions, 
*onrt8  of  limited  jurisdiction  in  general,  see 

"Courts,"  $  3. 

/riminal  prosecutions,  see  "Criminal  I^aw." 
\mta  in  equity,  see  "Equity." 

Review  of  proceedings, 
;ee  "Appeal" ;   "Certiorari" ;   "New  Trial." 

1»    Groviidfl  and  oonditioitfl  preeedest. 

A  complaint  for  wrongful  filing  of  notice 
>t  mechanic's  lien  held  to  state  a  cause  of  ac- 
ion  for  injury  to  property.— Ghiglione  v.  Fried- 
nan   (Sup.)  1024. 

I    2.    Natnre  and  font. 

*A  person  held  entitled  to  waive  a  conversion 
\t  his  goods,  and  sue  for  their  value. — New  York 
Market  Gardners'  Ass'n  v.  Adams  Dry  Goods 
Do.  (Sup.)  596. 

I   3.     Joinder,     spllttins*     eonsoUdation, 
and  seTeranca. 

•The  personal  representatives  of  a  decedent 
may  sue  two  or  more  persons  through  whose 
concurrent  negligence  injuries  resulting  in  death 
occurred.— Mangan  v.  Hudson  River  Telephone 
Co.  (Sup.)  539. 

^Certain  causes  of  action  held  not  "consistent 
with  each  other."  as  required  by  Code  Civ. 
Froc.  §  484,  subd.  9,  to  allow  their  joinder  in 
the  same  action.— Kranz  v.  Lewis  (Sup.)  674. 

§   4.    Oommenoement*    proseontion,    and 
termination. 

An  action  at  law  by  a  creditor  of  an  in- 
competent, commenced  prior  to  the  appointment 
of  a  committee  for  the  incompetent,  held  prop- 
erly allowed  to  be  prosecuted  to  judgment, 
thereby  enabling  the  creditor  to  liquidate  his 
claim  before  applying  to  the  court  to  have  it 
paid  by  the  committee.— Grant  v.  Humbert 
(Sup.)  44. 

The  court  held  required  to  grant  leave  to  a 
creditor  of  an  incompetent  to  continue  his 
action  against  him  to  judgment— Grant  v.  Hum- 
bert (Sup.)  44. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  aee  "Equity," 


ADJUDICATION. 

Of  courts  in  general,  see  "CSourta,"  i  2. 
Operation  and  effect  of  former  adjudication,  see 
** Judgment,"  If  8,  4. 

ADMINISTRATION. 

Of  charity,  see  ^'Gharides,"  JS  1.  2. 
Of  estate  of  bankrupt,  see  ''Bankruptcy,"  f  1. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  trust  property,  see  "Tmsts,"  i  4. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  (  2. 

ADOPTION. 

Legacy  tax  on  devise  to  adopted  child  or  its  de- 
scendant, see  "Taxation,"  (  8. 

ADVANCEMENTS. 

See  "WillB,"  %  5. 

ADVANCES. 

Secured  by  mortgage^  see  "Mortgages,"  $  1. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 


Affecting 
land. 


performance  of   contract   to   convey 
^'Vendor  and  Purchaser,"  §  2. 


Convevance  of  property  in  adverse  possession  of 
another,  see  '^Champerty  and  Maintenance." 

ADVERTISEMENT. 

Official  newspapers,  see  "Newspapers." 

ADVICE  OF  COUNSEL 

As  to  collection  of  assets  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  |  3. 

AFFIDAVITS. 

See  "Depositions." 

Particular  proceedings  or  purposes. 
See  "Attachment,"  S  2;   "Mandamus,"  §  1. 
For  resettlement  of  case  on  appeal,  see  "Ap- 
peal," I  4. 
Opening  or  vacating  judgment,  see  "Judgment/' 

Verification  of  petition  for  examination  before 
trial,  see  "Discovery,"  (  1. 


*  Point  aaaotated.    See  syllabiuu 
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Se$  "Prindpal  and  Agent." 

AGREEMENT. 

See  "ContractB." 

AGRICULTURL 

See  "Food." 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
~      etdties." 


see  "Perpet 


ALIMONY. 


See  "Divorce,"  <  2. 

ALLOWANCE. 

Extra  allowance  of  costs,  see  "Costs,"  I  2. 
To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Executors  and  Administrafors,' 

AMENDMENT. 

Of  particiilar  acit,  in9trwnent9,  or  proceeding9. 

See  "Execution,"  fi  1;  "Indictment  and  In- 
formation," §  1. 

Account  of  trustee,  see  "Trusts,"  §  6. 

Decree  in  proceedings  for  assessment  of  trans- 
fer tax,  see  "Taxation,"  fi  3. 

Pleading,  see  "Pleading,"  §§  4,  6. 

Pleading  on  remand  of  cause  for  new  trial,  see 
"Appeal,"  fi  7. 


See 


AMUSEMENTS. 

"Theaters  and  Shows." 


ANIMALS. 

Injuries  to,  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  §  2. 

ANNUITIES. 

Allowance  by  will,  see  "Wills,"  f  4. 
Payment  by  trustee,  see  "Trusts,"'  §  5. 

ANSWER. 

See  "Pleading,"  §  «. 

ANTENUPTIAL  AGREEMENTS. 

Transfer  tax  on  property   received  under,  see 
'"Taxation,"  fi  3. 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife,"  §  1. 


See  "Certiorari";    "New  Trial.''  I 

Costs,  see  "Costs,"  fifi  8,  4. 

Review  of  assessment  of  taxes,  see  '^Ikxatim.'' 

§  1- 

Review  of  criminal  prosecutions,  see  *H>ii]iiEil 

Law,"  §  6. 
Review  of  proceedings  for  assessment  of  tnat- 

fer  tax,  see  **Taxation,"  f  3. 
Review  of  proceedings  of  election   officers,  as 

"Elections,"  §  2. 
Review  of  summary  trial  of  accused,  see  ''Criii- 

inal  Law,"  fi  2. 

§    1.    Deoisioas  reriewable. 

♦An  order  overruling  objections  to  the  jam- 
diction  of  the  court  hhld  not  final,  and  so  not 
apnealable.— In  re  Lowenguth's  Estate   (Sap.) 

fi   2.    Risht  of  reriew. 

♦A  party  cannot  appeal  from  a  fadgmeot  o: 
order  entered  on  his  own  motion.— Xtajmood  t. 
Tiflfany  (Sup.)  807. 

S   3.    Presentation    and    resei  satlom    in 
lower  conrt  of  sronnds  of  review. 

Objection  on  appeal  to  charge  not  excer*^''  '^' 
below  held  not  subject  to  consideration. — Wa^h 
V.  Yonkers  R.  C!o.  (Sup.)  278. 

♦The  court,  on  appeal  from  an  order  denjisr 
a  motion  for  a  new  trial,  based  on  a  ctoczk: 
specified  in  Code  Civ.  Proc.  S  999.  that  the  ver- 
dict is  against  the  law,  may  consider  the  eoz^ 
rectness  of  an  instruction. — Crane  v.  Barros 
(Sup.)  937. 

♦A  defeated  party  in  an  action  for  the  price 
of  busts  held  not  entitled  on  appeal  from  a  jnds- 
ment  against  him  to  urge  a  defense  not  prexni- 
ed  below.— Wright  v.  Eckert  (Sup.)  979. 

♦Where  the  theory  of  the  oharjre  is  consifsTPc: 
with  the  evidence  and  with  the  theory  on  whh  h 
the  case  was  tried,  the  defeated  party  caniKiL 
on  appeal,  urge  another  theory  as  a  grooL  1 
for  reversal.— Wright  v.  Eckert  (Sup.)  94». 

S   4.     Beeord  and  proeeedinss  mot  la  rec- 
ord. 

A  justice,  presiding  at  the  time  a  motion  for 
a  resettlement  is  returnable,  heid  reqnired  to 
refer  the  motion  to  the  trial  justice  for  deciss«Hu 
—Henry  v.  Interurban  St.  Ry.  Co.  (Sup.)  SIL 

A  motion  for  a  resettiement  of  a  case  mcst 
be  made  on  notice  returnable  at  special  t^ns 
part  1.— Henry  v.  Interurban  SL  Ry.  Co.  (Sor  ' 
81L 

♦Appellant,  dissatisfied  with  the  settleTr.fs: 
of  the  case  on  appeal,  has  a  rigl^t  to  moT« 
on  additional  affidavits  for  a  resettlem^^r '.— 
Henry  v.  Interurban   St  Ry.  Ca   (Sup.)  Sll. 

Where  the  trial  court  dismissed  the  <^»n- 
plaint  after  the  defendant  had  introduced  5*^-:- 
evidence,  the  defendant's  evidence  shoald  be  ir- 
chided  in  the  record  on  appeal.— Weiller  v.  N«.r 
York  City  Ry.  Co.  (Sup.)  1011. 

Appellant  from  a  surrogate's  decree  most  pnv 
cure  from  the  surrogate  such  findings  or  r^ 
fusals  to  find  as  will  present,  through  appn>pr.- 


♦Point  annotated*    See  syUlabns. 


..*-«-s,'««'-'*i?s5:^»^s:E^-S^.s^w 


ero  the  transaction  was  cieiurijr   coc««*--~- 
TwTittS^iMtrument-In  re  King   (Sup.; 

89.  ^  _ 

S   T.    Dete«iiliiatl«a  aad  dlspoiltlon  of 


in  ▼.  Maney   Sur.)  Oiai.  ^  decision  of  tlw  appeiiaw  wu^  «  —  --^ 


^^^^^  «rto"£- geTpl^^Par^- 

.    5.     I>1«»»»«1.    withdrawal.    •»    a*"*- 

doiune>t.       _  ,.,  rsnnirine  the  board 

•An  appeal  from  « J'?*' JlSr  Yorli  to  desig- 

of  election?  of  ^«Yn  wUch^  to  publish  the 
n?te_cert«npape«Tn  which         P 


^•'rn  rhe'r"^Ul^-¥^-U  .  -cur. 


o,  ^ctioM  of  t^„«Yn  wUch  tS  pubUBh  the    rey4»ed/and  the  o^urt  hem  tna.  .n^^^^^^^ 

TOandamuB,  "«?*'««  ®if„nder  Election  Law, 
^eBlKnate^rteui  papew-^-der  ^    ^^^^.^  g 

Ita-yeB  189o,  p.  **«Vt     ^  '  OoTernor    on    the 
'the    candidacy    of    ».   «or    «oTejno    ^^ 

■'D^r^fto  W%  a  wSntioS  of  the  appeal  ^   ,„ 

.affldent  to  iusuiy^  a^r        ^^^         »^«,'^'±  Supreme  Ooui 

"^^l.iirihiSt?  rf  tte  papers  first  designated.-  ^^V^„  ^  ^ 

^^#T   vMs  (SS;!)  717.  low.-Magoui 
1  eop»«                        «__    .   iOAft    i^za  aDneal 


Kiernan  v.  isiiuut*  v  «"*-•/   ^#«.^ 

tow.— Magoun  v.  Quigley  (Sup.)  1037. 


.eople  -.>--;;  ^-^       ,303,  ^w  appeal 
Under  Code  S*^. ^S^'v* ause  of  failure  to 

i-l\^tIce^fS^„SiS.?»se^^ 
S^a'^'^Ha^-.' Wef^-F^-^^^^^  (SUP.) 

932. 

i    e.     »«^f^^«  -.   Indirment  dismissing  the 

coSSla'lrt  pl%  A"ffi  in  "av^^^    Of  town  officers..^^^own."  J  1. 
'TiSSff-T^aSSSSel?  V?  W.*B.  tJp°egrove  &|  Of  trustee,  see  "Trusty    «  8. 
wf  (Sup.)  246. 


APPLIANCES. 

LiaWlto  of  employer  for  defects,  see  "Master 
and  Servant/*  fi  3. 

APPOINTMENT. 


APPORTIONMENT. 


^l^yX%  %X^i^v)^'  Of  legislators,  see  -States,    §  1. 

^         "^  .. s^-*.  -  n^mT^sMv  for  money 


*^».  "i-tST.  «titlld  to  the  SSst  favorable  in- 

▼.  Jones  (Sup.)  1013. 

-Where  the  «mpUant  «» Jls^^ed^^ 
tifTa   evidence,  »»«  »  *J)2;^at  can  *>«  *'*^'* 
S^  r '.^i^^en'^-MoT-  -  Proctor  (Sup.) 
1L021.  _  .,  ^ 

•'Ptttnt  annotate 


APPROPRIATION. 

Of  water  righto  ta  «neral,  see  "Water,  and 
Water  Courses,    I  J 

ARBITRATION  AND  AWARD. 

^^atK  «rd«nna«on  proceedl^^  see  "EmL 
nent  Domain,"  It  3,  4. 

ARCHITECTS. 

O,n*mctlon.«nd,<»p«*aon  of  contract,  of.  sei 
"Contracts,"  I  3. 
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ARREST. 


f   1*    On  eriminal  eharses. 

•A  police  officer  has  no  right  to  arrest  a  per- 
son because  acting  in  a  suspicioiu  manner.— 
Philips  Y.  Leary  (Sup.)  200. 

ASSEMBLY. 

See  ''States,"  fi  1. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,*'  {  8. 

Of  damages,  see  "Damages/'  §  3. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  S  5. 

Of  tax,  see  "Taxation,"  §  1. 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," $  2. 
Of  partnership,  see  "Partnership,"  |  2. 

ASSIGNMENTS. 

Actions  for  breach  of  assigned  contracts  in 
general,  see  "Contracts,"  §  4. 

Stipulation  to  not  assign  claim  in  suit  as  con- 
dition precedent  to  voluntary  dismissal,  see 
"Dismissal  and  Nonsuit,"  |  1. 

Transfers  of  particular  speciet  of  property, 
r%ghtB,   or  instruinent; 
See  "Insurance,"  §  3. 

Bond  by  trustee,  see  "Trusts,"  fi  2. 
Corporate  shares,  see  "Corporations,"  %  1. 
Mortgage  by  trustee,  see  "Ihrusts,"  9  2. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

ASSUMPSIT.  ACTION  OF. 

Sm  '^oney  Lent";  "Money  Paid." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 
8  3. 

ASYLUMS. 

Service  of  process  on  inmate,  see  "Insane  Per- 
sons," %  3. 

ATTACHMENT. 

See  "Execution." 

§    1.    Nature  and  sronnds. 

♦Where  plaintiff  was  entitled  to  an  attach- 
ment as  of  right,  the  availability  of  other  reme- 


*  Point  annotated.    See  syllabus. 


SUPPLBMBNT 

State  Reporter 

dies    was    immateriaL— Shepherd    ▼.    Sbeftir 
(Sup.)  401. 

A  complaint  held  not  to  state  an  actk^  t 
the  "wrongful  conversion  of  personal  prcpfr: 
so  as  to  fall  within  Code  Civ.  Proc  %  (3.'»,  *. 
thorizing  an  attachment  before  jod^ms:  . 
such  cases.— Dudley  v.  Armenia  Ins.  Ca  (&r  ^ 
818. 

S   2.    Pvoeeedinsa  to  pvo«nve. 

♦An   affidavit   for   attachment   held   to  nr. 
ciently  show  that  plaintiff  was  entitled  te  >' 
cover  the  sum  sued  for  above  all  oounterdiin.- 
— Campbell  v.  Emslie  (Sup.)  783. 

♦An  affidavit  for  an  attachment  iiiid€T  C 
Civ.   Proc.  f  636,   par.  %   held   to   Boffid^- 
show    defendant's    nonresidenoe. — Campiy?£   ; 
Emslie  (Sup.)  783. 

The  showing  as  to  the  value  of  certain  st'..'<  _ 
an   action   for   the   destruction    of   such  t; 
held   not  sufficient  to   justify    the    issnao 
attachment    before    judgment. — Dudley    v.  A: 
menia  Ins.  Co.  (Sup.)  818. 

I   3.    Proceedings  to  onpport  or  enfortt 

♦Under  Code  Civ.  Proc.  §  636,  a  def^-  : 
the  complaint  should  be  treated  as  harmle^-  : 
an  application  to  quash  an  attachment.— Sb^t- 
herd  v.  Shepherd  (Sup.)  401. 

An  attachment  in  an  action  on  a  jndgmeci  •*' 
the  same  court  held  not  subject  to  a  moti->5  t 
quash  for  failure  of  the  complaint  and  sBtrr- 
to  allege  that  the  judgment  had  been  docker 
more  than  10  years  prior  to  suit  brongbt  • 
required  by  Ode  Civ.  Proc.  f  1913,  sucfe  fs  ; 
appearing  of  record,  which  the  court  woold  j5 
dicially  notice.— Shepherd   v.    Shepherd   (Sn?' 

AHENDANCE. 

Of  witness,  B«e  "Witnesses,"  S  1. 

AHORNEY  AND  CLIENT. 

Advice  of  counsel  as  a  defense    to  action  for 

malicious  prosecution,  see  "Malicious  Prc^. 

tion,"  §  2. 
Advice  of  counsel  to  executor,  see  '^Ezecotorr 

and  Administrators,"  %  3. 
Attorneys  as  public  officers,  see  ^District  es4 

Prosecuting  Attorneys.*' 
Authority   of   attorney    to   issue   subpcena.  sr 

* 'Witnesses,"  §  1. 
Embezzlement  by  attorney,  see  "Embezzlem^cL" 
Employment  of  attorney  by  town  officers,  se- 

•Towns,"  %  1. 
Expenditure  by  administrator  for  counsel  fee? 

see  "Executors  and  Administrators,"  %  3. 
Libelous   publication   concerning   attomev   (^ 

"Libel  and  Slander."  §  1.  «™™J.  «^ 

f   1.    The  office  of  attorney. 

In  proceedings  to  disbar  an  attorney,  evi- 
dence examined,  and  held  sufficient  to  shov 
unprofessional  misconduct  warranting  his  (fe 
barment.— In  re  Nekarda  (Sup.)   42. 
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2.      CompMisation  «mcl  liem   of   attor- 
ney. 

Ki  proceedings  by  an  attorney  to  have  the 
.ount  and  extent  of  his  lien  under  Code  Civ. 
oo.  §  06,  determined,  held  that  defendants  in 
5  action  in  which  he  was  retained  were  im- 
:>per  parties.— Sullivan  v.  McCann  (Sup.)  739 ; 
-    xe  Fox,  Id, 

•Under  Code  Civ.  Proc.  S  66,  the  court,  on 
rsd-nting  a  discontinnance  in  a  suit  for  parti- 
311,  held  not  entitled  to  impose  a  Hen  for  the 
xTvices  of  an  attorney  for  a  defendant  on 
e  property  to  which  the  suit  related,  but 
»\ild  only  grant  to  the  attorney  his  taxable 
»sts. — Plorn  V.  Horn  (Sup.)  790. 

AUCTIONS  AND  AUCTIONEERS. 

ale  of  pledged  corporate  shares  at  auction,  see 
••Oorporations,''  f  L 

AUDIT 

>f  expense  of  bridge,  see  "Bridges/*  f  1* 

AUTHORITY. 

Df  agent,  see  "Principal  and  Agent,"  S  1. 

3f  attorney  to  issue  subpcena  for  witness,  see 

"Witnesses,"  §  1. 
Of  surviving  partner,  see  "Partnership,"  S  3. 


AUTOMOBILES. 

txeet  car,  see  "St 

BAILMENT. 


Collision  with  street  car,  see  "Street  Railroads," 
§2, 


Conversion  by  bailee,  see  **Trover  and  Con- 
version," §  2. 

lEmbezzlement  or  larceny  by  bailee,  see  "Bm- 
bezzlement." 

Particular  avecies  of  hailmenUf  and  haUmmU 

incident  to  particular  occupations. 

See  "Innkeepers*';  "Pledges";  "Warehousemen." 

♦A  bailee's  liability  for  the  redelivery  of  prop- 
erty to  the  bailors  held  terminated  on  a  rede- 
livery of  the  property  to  the  same  carrier  by 
which  the  bailors  made  the  delivery  to  the 
bailee.— Polack  y.  O'Brien  (Sup.)  385. 

♦Where  goods  were  delivered  by  a  bailee  to 
an  express  company  selected  by  the  bailors  for 
transportation  in  connection  with  a  connecting 
carrier  to  the  bailors,  the  bailee  was  not  liable 
for  their  loss  by  the  express  company.— Polack 
V.  O'Brien  (Sup.)  385. 

♦In  an  action  against  a  bailee  for  loss  of 
goods,  the  burden  is  on  the  bailors  to  establish 
negligence  on  bis  part.— Polack  v.  O'Brien  (Sap. ) 

385. 

♦Where  plaintiff  obtained  possession  of  a 
mileage  book  from  defendant  for  use  and  re- 
turn, plaintiff  was  estopped  to  claim  that  he 
was  under  no  obligation  to  return   the  book 


because  defendant  was  not  the  <nriginal  pur- 
chaser.—Cook  T.  Bartlett  (Sup.)  1032. 

BALLOTS. 

See  "Elections,"  S  3. 


BANKRUPTCY. 


«  1. 


Assienmentt     administratloiit    and 
distribution  of  iHU&krapt's  estate. 

*Where  a  bankrupt  purchased  a  claim  filed 
in  his  schedules  as  against  P.,  he  was  not  there- 
after entitled  to  sue  P.'s  wife  to  enforce  her  al- 
leged liability  as  an  undisclosed  principal. — 
Sbesler  y.  Patton  (Sup.)  286. 

In  an  action  by  a  trustee  in  bankruptcy  to 
set  aside  a  transfer  by  the  bankrupt  to  bis 
wife  in  consideration  of  their  marriage,  certain 
evidence  held  admissible  as  showing  a  want 
of  consideration  for  the  transfer.— Hosmer  v. 
Tiffany  (Sup.)  797. 

9   2«    Risbts«  remedleSy  and  disoharee  of 
bankrupt. 

Judgment  in  an  action  of  conversion  held  re- 
leased by  discharge  of  judgment  debtor  in  bank- 
ruptcy.—Pechter  V.  Postel  (Sup.)  207. 

BANKS  AND  BANKING. 

(jompensation  of  receiver  of  bank,  see  "Re- 
ceivers," $  1. 

9   1*    Functions  and  dealinse* 

In  an  action  against  a  bank  AeZd  a  question 
for  the  jury  whether  there  had  been  misrepre- 
sentation or  a  request  on  the  part  of  the  bank 
inducing  plaintiff  to  bring  an  unsuccessful  ac- 
tion against  the  indoreer  on  a  note  which  the 
bank  had  held  for  collection.— Howard  ¥•  Bank 
of  the  Metropolis  (Sup.)  1003. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment"  I  3. 

Of  action  by  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

Of  action  for  accounting  by  personal  repre- 
sentatives, see  "Executors  and  Administra- 
tors," §  9. 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building 
and  Loan  Associations." 


BEQUESTS. 


See  "Wills.'* 


BILL  OF  EXCHANGE. 

See  "BiUs  and  Notes." 

BILL  OF  PARTICUURS. 

See  '♦Pleading,"  §  5. 


*  Point  annotated*    See  syllabna. 
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BILLS  AND  NOTES. 

Breach  of  contract  in  general,  see  "CJontracta," 
5  3. 

Effect  of  limitation  on  notes  on  action  on  agree- 
ment to  pay  notes,  see  "Limitation  of  Ac- 
tions," §  2. 

Judgment  on  note  as  bar  to  further  action,  see 
"Judgment,"  -S  8. 

Plea  in  action  on  note,  see  "Pleading,"  f  3. 

§    1.    Requisites  and  Talldity. 

♦Draft  drawn  to  the  order  of  existing  firm 
Tield  not  drawn  to  nonexisting  payee  under  Ne- 
gotiable Instruments  Law,  Laws  1897,  p.  724,  c. 
612,  S  28,  subd.  3,  though  such  firm  did  not 
know  of  the  issuance  of  the  draft.>-Seaboard 
Nat.  Bank  v.  Bank  of  America  (Sup.)  740. 

Where  a  note  was  signed  by  two  joint  debt- 
ors for  the  purpose  of  extending  a  prior  debt, 
such  extension  was  a  good  consideration  as 
against  another  joint  maker  of  the  note.— In 
re  Kemp's  Estate  (Sur.)  221. 

I  2.     Rights  mad  liAbUltfes  on  indorse- 
nient  or  transfer. 

♦Where  a  note  had  never  been  fully  signed 
by  a  corporation,  the  erasure  of  rubber  stamp 
marks,  which  were  part  of  the  corporation^ 
signature,  and  the  signing  of  the  note  by  the 
treasurer  individually,  held  not  notice  of  any 
defect  in  the  note  as  against  a  bona  fide  indor- 
see.— Nassau  Trust  Co,  v.  Matherson  (Sup.)  55. 

♦Indorsee  of  draft  receiving  payment  thereon 
held  to  guaranty  genuineness  of  signatures  of 
antecedent  indorsers.— Seaboard  Nat  Bank  v. 
Bank  of  America  (Sup.)  740. 

That  draft  was  drawn  in  exchange  for  forged 
check  held  not  to  affect  liability  of  indorser  of 
draft  on  his  warranty  of  good  title.— Seaboard 
Nat.  Bank  v.  Bank  of  America  (Sup.)  740. 

I   3.    Actions. 

♦Complaint  in  action  on  note  held  to  state 
cause  of  action  within  Oode  Civ.  Proc.  f  481, 
and  not  subject  to  demurrer  under  section  534 
in  failing  to  state  that  there  is  a  specified  sum 
due  plaintiff.— Didato  v.  Coniglio  (Sup.)  460. 

Evidence  held  not  to  show  intent  of  drawer  to 
make  draft  payable  to  bearer.— Seaboard  Nat. 
Bank  of  America  (Sup.)  740. 

BOARD. 

Of  town  auditors,  see  "Towns,**  I  1* 


BOARD  OF  HEALTH. 

See  "Health,"  I  1. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  se 

"BiUs  and  Notes,^'  S  2. 
Of  corporate  shares,  see  "Corporations,"  f  1. 
Of  land,  see  "Vendor  and  Purchaser,"  S  3. 


BONDS. 

Assignment  by  trustee  of  bond,  see   •Tm«t5,' 

Government   contractor's   bonds,    see    ^'Unitri 

States,"  fi  L 
In  judicial  proceedings,  see  "Injnnctioii,'*  I  »*. 
In  judicial   proceedings   on   motion    to   caai>' 

lis  pendens,  see  "Lis  Pendens." 
Municipal  bond,  see  "Municipal  CorporatiuQs,'' 

•  o. 

Secured    by    chattel    mortgage,    see    *X3i^Wi 

Mortgages,"  f  1. 
Transfer   tax    on    United    States    bonds,    se^ 

"Taxation,"  f  8. 

BOOKS  OF  ACCOUNT. 

Admissibility  in  evidence,  see  ^'Bridence,**  S  3. 

BOUNDARIES. 

DeBcription  in  deeds,  see  "Deeda,"  |  2. 

BREACH. 

Of  condition,  see  "Insurance,"  S  4. 

Of  contract,  see  "Contracts,''  fi  3 ;  "Sales,-  §  4: 

"Vendor  and  Purchaser,"  S  2. 
Of  warranty,  see  "Sales,"  H  5,  e. 

BRIDGES. 

Construction  of  In  exercise  of  power  of  em- 
inent domain,  see  "Eminent  Domain,"  f  2. 

Title  to  bridge  having  supports  resting  os 
highway,  see  "ImproTements." 

§   1.    Establishment,    eonstraotioB,    mmi 
mnintenanee. 

♦Under  Highway  Law,  Laws  1890.  pp.  1301. 
1202,  c  668,  IS  130,  134.  the  commis8ion<*r« 
of  highways  of  adjoining  towns  are  authorized 
to  contract  for  the  bridge  over  a  stream  forminc 
the  boundary  line  between  the  towns  without 
action  of  the  town  board  or  vote  of  the  electors. 
—Colby  y.  Town  of  ML  Morris    (Sop.)    Z^tL 

♦Where  highway  commissioners  of  two  town* 
bounded  by  a  stream  are  not  in  funds,  tii^ 
authority  to  build  or  repair  a  bridge  over  th« 
stream  rests  in  the  board  of  supervisors  under 
County  Law,  Laws  1892.  p.  1761,  c.  686.  ff  6S, 
69.-Colby  V.  Town  of  ML  Morris  (Sup.)  302: 

An  objection  that  a  contract  for  the  oonstnic^ 
tion  of  a  bridge  over  a  stream  forming  tie 
boundary  line  between  two  towns  was  prema- 
turely made  held  waived  by  subsequent  acts 
of  the  parties.— Colby  v.  Town  of  Mt  Moms 
(Sup.)  362. 

No  audit  of  the  expense  of  a  bridge  o^t 
a  stream  forming  the  boundary  line  betw«yo 
two  towns  constructed  by  their  joint  se- 
thority  is  required.— (3olby  v.  Town  of  Mt. 
Morris  (Sup.)  362. 

Under  County  Law,  Laws  1882,  p.  IHXL  c 
686,   fi   70,   a   village   located   within  a   toim 


♦Point  annotated.    See  syllabus. 
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;l<2  ^rithont  yoioe  In  the  apportionment  of  the 
ist  of  a  bridge  over  a  atream  on  the  boondary 
le  betwe^i  two  towns  until  a  tax  is  to  be  im- 
»sed  by  the  board  of  superyisora  on  the  taz- 
>le  property  of  the  town  in  which  the  village 
locatedLHColby  v.  Town  of  Mt.  Morris  (Sup.) 
32. 

^Where  towns  applied  to  the  board  of  super- 
isors  for  leave  to  construct  a  bridge  over  a 
»wn  line  stream  and  to  borrow  money  therefor. 
ley  were  concluded  by  the  apportionment  of 
le  expense  made  by  the  board.— Colby  v.  Town 
f  Mt.   Morris   (Sup.)   862. 

♦Under  County  Law,  Laws  1892,  p.  1761,  c 
86,  §S  68,  69,  two  towns  held  liable  only  for 
beir  just  proportion  of  the  cost  of  a  bridge 
ver  a  stream  on  the  boundary  between  the 
owns  which  must  be  determined  in  an  action 
o  recover  the  price.— CJolby  v.  Town  of  Mt. 
iloTTis     (Sup.)    362. 

♦The  rule  that  an  action  ex  contractu  can- 
iqt  be  maintained  against  a  town  on  a  cause  of 
iction  of  which  the  town  board  has  jurisdic- 
tion to  audit  does  not  apply  to  a  claim  against 
rwo  towns  for  the  price  of  a  bridge  erected 
aver  a  stream  forming  the  boundary  line.— 
Colby  V.  Town  of  Mt.  Morris  (Sup.)  362. 

♦On  the  acceptance  of  work  under  a  contract 
for  a  bridge  over  a  stream  forming  a  boundary 
between  two  towns  by  the  commissioners  of 
highways  and  the  supervisors  and  the  certificate 
of  approval  by  the  state  engineer,  the  towns 
become  Jointly  liable  for  the  expense  of  con- 
struction.—Colby  V.  Town  of  Mt.  Morris  (Sup.) 
362. 

♦The  illegality  of  contract  for  a  bridge  over 
a  stream  on  the  boundary  between  two  towns 
before  highways  had  been  laid  out  held  cured 
by  the  subsequent  construction  of  the  bridge  and 
the  opening  of  the  highways. — 0>lby  v.  Town 
of  Mt   Morris   (Sup.)   362. 

♦Oommissioners  of  highways  have  no  author- 
ity to  contract  for  a  bridge  not  abutting  on 
highways  or  on  a  site  not  selected  by  the  towns 
joined  by  the  bridge.— Colby  v.  Town  of  Mt. 
Morris  (Sup.)  862. 

BROKERS. 

See  "Factors.'* 

I   !•   Compeiisation  and  lien. 

♦Compensation  for  broker's  services  in  ob- 
taining a  loan  held  earned  when  the  contract 
for  the  loan  was  executed.— Perry  v.  Bates 
<Sup.)  881. 

♦Brokers  were  not  entitled  to  a  commission 
for  procuring  a  customer  for  their  principars 
real  estate,  where  he  sold  the  premises  to  an- 
other before  they  produced  their  customer.— 
Ettinghoff  V.  H<^rowitz  (Sup.)  1002. 

•Broker  held  not  entitled  to  a  commission  for 
effecting  a  sale  of  real  estate.— Cords  v.  Ruth 
^Sup.)  1043. 


BUILDING  AND  LOM\ 

On  dissolution  of  buildi 
solvency,  holders  of  prefe 
entitled  to  preference. — I 
Building-Loan  Banking  Ck 

BUILDING  CO 

Requirements  of  statute  o: 
Statute  of,"  §  1. 

BURDEN  OF 

In  criminal  prosecutions, 
{3. 

BUTTE 


See  "Food." 


SI' 


CANAI 


Establishment, 
maintenaaee. 

In  an  action  for  injurief 
water  course  caused  in  ] 
fall  and  in  part  by  defem 
ing  of  the  gates  of  a  cana 
liable  for  such  part  of  the 
have  occurred  except  for 
hart  V.  State  (Sup.)  499. 

CANCELLATION  OF 

See  "Quieting  Title." 
Cancellation  of  contract  i 

•'Sales."  S  3. 
Cancellation  of  lis  pendec 
Disposition  of  cause  on  i 

§T. 

I    1*    Proeeedinss  and 

A  complaint  seeking  to 
ment  of  a  claim  by  plain 
for  an  accounting  held  to 
tion.— Crordon  v.   Maas  (S 

CANDID/ 

For  office,  see  '^Elections, 

CANVASS  01 

See  "Elections,"  I  4. 

CARRIE 

Bailment  of  mileage  bo< 
Conversion  of  mileage  b< 
Conversion,"  §  2. 

§    1.    Oarrlase  of  seed 

A  receipt  for  goods  co 
sufficient  to  show  that  d 
initial  carrier. — Hoye  v. 
(Sup.)  190. 


*  Point  aiuiotated.    See  eyllabvs. 
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In  an  action  against  two  connecting  carriers 
r  damages  to  certain  batteries,  facts  held 
justify  an  inference  that  defendant  rail- 
ad  company  was  solelv  to  blame  for  the 
mage. — ^Hoye  ▼•  Pennsylvania  R.  Go.  (Sup.) 
O. 

Evidence  held  to  show  an  express  contract  of 
carrier  to  transport  a  shipment  in  time  to 
ke  a  certain  steamer. — ^Frey  v.  New  York 
;nt.  &  11.  R.  R.  Co.  (Sup.)  223. 

A  contract  between  a  carrier  and  a  shipper 
r  the  transportation  of  fruit  in  time  to  take  a 
rtain  steamer  held  not  merged  in  provision  of 
e  shipping  receipt  to  transport  in  time  for  no 
Lrticular  vessel. — Frey  v.  New  York  Cent.  & 
.  R.  R.  Co.  (Sup.)  225. 

♦A  carrier  on  receiving  fruit  for  transporta- 
on  is  bound  to  forward  it  to  its  destination 
imediately. — Frey  v.  New  York  Cent.  &  H.  R. 
.  Co.  (Sup.)  225. 

*In  an  action  against  a  carrier  for  delay  in 
le  transportation  of  fruit,  the  measure  of  dam- 
res  determined. — Frey  v.  New  York  Cent.  & 
.  R.  R.  Co.  (Sup.)  225. 

*A  stipulation  in  a  shipping  receipt  as  to  no- 
ce  of  loss  or  damage  held  not  applicable  to  loss 
om  a  falling  market  and  delay  in  transporta- 
on.— Frey  v.  New  York  Cent.  &  H.  R.  R.  Co. 
Jup.)  225. 

•A  waiver  of  a  stipulation  in  a  shipping  re- 
'ipt  held  not  available  to  the  shipper  In  an  ae- 
on against  the  carrier  unless  pleaded. — Frey  v. 
ew  York  Cent  &  H.  R.  R.  Co.  (Sup.)  225. 

♦A  contract  limiting  a  carrier's  liability  to 
le  value  of  the  shipment  held  not  invalid  under 
oust.  Ky.  prohibiting  any  carrier  from  con- 
■acting  '^for  relief  against  common-law  liabil- 
y."— Barnes  ▼.  Long  Island  R.  Co.  (Sup.)  593. 

In  an  action  against  a  carrier,  evidence  held 
isufflcient  to  support  a  finding  that  the  shipper 
id  not  have  notice  of  limitation  of  liability 
>ntained  in  a  receipt  given  for  the  goods.— 
ried  v.  Wells  Fargo  &  Co.  (Sup.)  1007. 

2.    Oarriace  of  passensera. 

•One  suing  for  injuries  received  while  stand- 
ig  on  runnmg  board  of  street  car  held  not  to 
Bive  made  out  case  for  jury.— Kramer  v.  Brook- 
'n  Heights  R.  Co.  (Sup.)  276. 

♦Instruction  in  action  against  street  railway, 
lOUgh  unnecessary,  held  not  erroneous. — Walsh 
,  Yonkers  R.  Co.  (Sup.)  27a 

In  an  action  for  injuries  to  a  passenger  in 
lighting  from  a  car,  evidence  heid  to  require 
iibmission  of  the  case  to  the  jury. — Weiller  v. 
[ew  York  City  Ry.  Co.  (Sup.)  1011. 

♦The  derailment  of  a  street  car  held  to  have 
aised  a  presumption  of  negligence  on  the  part 
f  the  carrier.— Braun  v.  Union  Ry.  Co.  of 
:ew  York  City  (Sup.)  1012. 

That  a  mileage  book  purchased  by  defendant 
1  the  name  of  another  contained  a  nontrans- 
erable  clause  held  not  to  deprive  plaintiff  of 
is  property  rights  therein.- Cook  v.  Bartlett 
Sup.)  1032. 


\ 


SUPPLEMBNT 

State  Reporter 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal***  f  4. 

CAUSE  OF  ACTIONi 

See  "Action" ;   "Attachment,"  S  1. 

CERTAINTY. 

In  contract  as  affecting  right  to  specific  per- 
formance, see  "Specific  Performance/'  S  1* 

CERTIFICATE. 

Of  corporate  stock,  see  "Corporations,"  |  1. 
Of  nomination,  see  "Elections,"  H  2,  3. 

CERTIORARI. 

To  review  condemnation  proceedings,  see  "Em- 
inent Domain,"  §  3. 

f    1.    Nature  and  crovnds. 

*The  validity  of  local  option  election  cannot 
be  inquired  into  by  certiorari. — ^Kennedy  y. 
Warner  (Sup.)  616. 

^Action  of  department  of  health  in  pre- 
venting one  from  carrying  on  business  of  selling 
milk,  held  not  reviewable  by  certiorari.— People 
V.  Department  of  Health  of  City  of  New  York 
(Sup.)  788. 

CHAMPERTY  AND  MAINTENANCE. 

*By  the  express  provisions  of  Laws  1896,  p. 
603,  c.  547,  S  225,  a  grant  of  real  property 
is  absolutely  void,  if  at  the  time  of  the  delivery 
thereof  such  property  is  in  the  actual  possession 


of    a    person    cfaimlng   under 
Gilman  y.  Dolan  (Sup.)  186. 


adverse    title. — 


CHANCERY. 


See  "EijBity." 


CHANGE  OF  VENUL 

Of  cItU  action,  see  "Venue,"  f  1. 
Of  criminal  proaecntionB,  see  'Criminal  Law." 
81. 

CHARACTER. 

Instruction  relating  to»  aoe  "Criminal   Law,** 

CHARGE. 

For  electricity,  see  "Blectridty." 

For  gas  supply,  see  "Gas." 

Of  legacies  on  property  by  will,  see  "Willa,*^ 

§  5. 
To  jury  in  civil  actions,  see  "Trial,"  S  5. 
To  jury,  in  criminal  prosecutions,  see  "Crlm* 

inal  Law,"  fi  4. 


*  Point  aaiiotated*    See  ayUabwh 
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CHARITIES. 

•e   "HeligiouB  Societies." 

X.     Gremtion,  ozistenoo,  and  Talldity. 

*A  devise  held  not  void  but  subject  to  admin- 
xation  under  Laws  1893,  p.  1748,  c  701,  as 
tended  by  Laws  1901,  p.  751,  c  291,  in  re- 
tion  to  devises  to  religious  uses.— Kingsbury 
Brandegee  (Sup.)  353. 

2*     GoBstraetion,   administratloiit   and 
enforcement* 

Trustees  appointed  to  accept  donations  for 
lief  of  sufferers  of  the  Gener^  Slocum  disaster 
^Id  not  governed  in  the  disposition  of  a  Bur- 
ns by  Laws  1893,  p.  1748,  c.  701,  as  amended 
I  Laws  1901,  p.  751,  c.  291,  regulating  gifts 
>r  charitable  purpose8.~Loch  v.  Mayer  (Sup.) 
37. 

^Giving  balance  of  fund  raised  for  relief  of 
iifferers  of  the  General  Slocum  disaster  to 
iie  church  giving  the  excursion  held  a  diver- 
ion  from  the  original  purpose  of  the  trust— 
ioch  v.  Mayer  (Sup.)  837. 

Laws  1901,  p.  751,  c  291,  giving  the  Su- 
»reme  Court  control  of  charitable  gifts  and 
le vises,  construed  and  held  that  a  balance  of 
he  donation  to  a  charitable  use  in  the  hands 
»f  trustees  after  the  expenditure  of  a  portion 
hereof  for  such  use  must  be  held  for  25  years 
)efore  an  application  for  instructions  as  to 
lisposition  of  the  fund  might  be  renewed. — 
L.och  Y.  Mayer  (Sup.)  837. 

CHARTER. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations/' S  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

§   1.  >Foveolo«ue. 

Payment  of  certain  bonds  secured  by  mort- 
gage held  not  to  entitle  the  creditors  of  the  mort- 
gage who  paid  the  bonds  to  a  stay  of  the  fore- 
closure sale.— Washington  Trust  Co.  v.  Morse 
Iron  Works  &  Dry  Dock  Co.  (Sup.)  254. 

CHEAT. 

See  "False  Pretenses" ;   "Fraud.** 

CHECKS. 

See  "Bills  and  Notes.** 


CHILDREN. 


"Infants";   "Par- 


See  "Guardian  and  Ward 

ent  and  Child." 
Presumptions  on   appeal  as  to  testimony   of, 

see  "Criminal  Law,"  §  6. 

*  Point  annotated*    See  ayllabns. 


CHURCH. 

See  "Religiotu  Societies." 

CITIES. 

See  "Municipal  Corporations.'* 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  i  2. 

CIVIL  SERVICE. 

In  cities,  see  "Municipal  Corporations,"  i  8. 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  §  5. 
Against   estate   of    incompetent,    see    "Insane 

Persons,"  fi  1. 

CLERKS  OF  COURTS. 

Consolidation  Act,  f  1240,  Laws  18S2,  p.  SdO, 
c.  410,  held  not  to  require  the  payment  of  a 
certain  fee  to  the  clerk  of  the  city  court  of 
New  York  City  on  the  filing  of  a  note  of  issue. 
—Costa  V.  New  York  City  Ry.  Co.  (City  Ct. 
N.   Y.)  558. 

Consolidation  Act,  I  1278,  Laws  1882,  p.  335, 
c.  410,  held  not  to  authorize  the  city  clerk  of 
the  city  of  New  York  to  collect  a  stenographer's 
fee  on  the  filing  of  a  note  of  issue.— Oosta  v. 
New  York  City  Ry.  Co.  (City  Ct.  N.  Y.)  558. 


See 


CLOUD  ON  TITLL 

"Quieting  Title." 


CODICIL 

Bee  "Wills."  S  4. 

COLUTERAL  INHERITANCE  TAXES. 

See  "Taxation,"  fi  8. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLUTERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1« 


COLLECTION. 


By  hank,  see  "Banks  and  Banking,"  S  1. 
Of  coste,  see  "Costs,"  §  4. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," S  3. 
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COLLEGES  AND  UNIVERSITIES. 

Establishment  of  state  college  of  forestry,  see 
"SUtes,"  §  2. 

Cornell  University  held  not  entitled,  under 
Laws  18d8,  p.  230,  c.  122,  relating  to  the 
establishment  of  a  college  of  forestry,  to  de- 
nude the  forest  lands  acquired  under  the  act, 
without  regard  to  the  interests  of  the  state. — 
People  V.  Brooklyn  Cooperage  Co.  (Sup.)  19. 

Under  Laws  1888.  p.  230,  c  122,  relating  to 
the  establishment  of  a  college  of  forestry,  Cor- 
nell University  held  a  trustee  of  lands  acquired 
under  the  act. — ^People  v.  Brooklyn  Cooperage 
Co.  (Sup.)  19. 

The  state  held  entitled  to  enforce  Laws  1898, 
p.  230,  c.  122,  relating  to  experiments  in 
forestry,  with  respect  to  lands  acquired  by  Cor- 
nell University  for  the  purpose  of  conducting 
experiments  in  forestry. — People  v.  Brooklyn 
Cooperage  Co.    (Sup.)    19. 

A  person  authorized  to  cut  and  remove  tim- 
her  from  lands  acquired  by  (Cornell  University 
pursuant  to  Laws  1898,  p.  230,  c  122,  relating 
to  education  in  forestry,  held  to  possess  no 
greater  interest  in  the  lands  than  the  univer- 
sity had. — ^People  v.  Brooklyn  Cooperage  (Jo. 
(Sup.)  19.  ^  *-  -• 

COLLISION. 

With  street  car,  see  *'Stieet  Railroads,"  I  2. 

COMBINATIONS. 

flee  "Conspiracy." 

COMITY. 

Between  courts,  see  "Courts,**  S  4, 

COMMERCE 

•Carriage  of  goods  and  passengers,  see  "Car- 
riers?* 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

CJonclusiveness  of  judgment  by  state  gas  com- 
mission on  private  consumers,  see  **Judg- 
ment,"  fi  4. 

To  take  testimony,  see  "Depositions.** 

COMMISSIONERS. 

Authority  of  highway  commissioners  las  to 
construction  of  bridges,  see  "Bridges,"  §  1. 

CJonclusiveness  of  order  of  gas  commissionera 
on  private  consumers,  see  ^* Judgment,"  §  4. 


100  NEW  TORK  SUPPLEMBNT 
and  U4  New  York  State  Reporter 

In    condemnation 


proceedings,    see    ••Bhnine-t 
Domain,"  S  3. 
Subway  conunisBioners,  see  "Street  Railroads,* 
fi  1* 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMISSIONS. 

Of  broker,  see  "Brokers."  S  1. 

Of  executor  or  administrator,  see  '^xeouton 

and  Administrators,"  S  9. 
Of  receiver,  see  "Receivers,"  f  1. 
Of  trustee,  see  "Trusts,"  fi  6. 

COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  |  2. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

COMPENSATION. 

For  property  taken  for  public  use,  86e  Kminont 
Domain,"  §  2. 

Of  particular  olattcM  of  officera  or  other  penofu. 

See  "Brokers,"  fi  1;  "Clerks  of  Court"  :  "Exec- 
utors and  Administrators,"  §  9;  "Recviv- 
ers,"  S  1;    "Sheriffs  and  Constables,"  |  L 

Town  officers,  see  "Towns,"  S  1* 

Trustee,  see  '*Truste,"  S  6. 

COMPETENCY. 

Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and 
Trade-Names,"  fi  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading." 
In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satistactioii'* ;  "Payment": 
"Eeleaae." 

COMPUTATION. 

Of  period  of  limitation,  see  "Umltation  of 
Actions,"  §  1. 


*  Point  aanotatecU    See  syllabiu. 
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CONCURRENT  JURISDICTION. 

Of  conrta,  aee  "Coorta,"  f  4. 

CONDEMNATION. 

Taking  property  for  public  nse,  see  "Eminent 
Domain." 

CONDITIONS. 

On  refnsing  change  of  venue,  see  "Venue,"  §  1. 

To  confirioation  of  report  of  subway  commis- 
sioners, see  **Street  Railroads/'  §  1. 

Waiver  of  salary  as  condition  to  reinstatement 
to  office  on  mandamus,  see  **Mandamus,"  §  3. 

In  contract*  and  conveyance*. 
See  "CJontracts,"  §§  2,  4;    "Wills,"  |  4. 
Insurance  policies,  see  "Insurance,"  %  4. 
lipase,  see  "Landlord  and  Tenant,"  %  2. 

Precedent  to  action*  or  other  proceeding*. 
See  "Action,"  §  1;    "Dismissal  and  Nonsuit,*' 

§  1. 
Against  stockholiders,  see  "Corporations,"  S  2. 
Amendment  of  pleading,  see  "Pleading,"  §  4. 
For   damages    caused    by    defects    in    demised 

premises,  see  "Landlord  and  Tenant,"  S  2. 

CONFIRMATION. 

Of  report  of  subway  commissioners,  see  "Street 
Railroads,"  fi  1. 

CONFLICT  OF  LAWS. 

As  to  insurance  policies,  see  "Insurance,"  |  2. 
Conflicting  jurisdiction  of  courts,  see  "Courts," 
§  4. 

CONNECTING  CARRIERS. 

See  "Carriere,"  {  L 

CONSIDERATION. 

Of  particular  cla*8e*  of  contract*. 
See  "Bills  and  Notes,"  S  1;    "Mortgages,"  fi  1. 
Marriage  settlement,  see  "Husband  and  Wife,*' 


CONSIGNMENT 


See  "Factors." 


CONSOLIDATION. 

Of  railroad  companies,  see  "Railroads,"  §§  3,  4. 
Of  religious  societies,  see  "Religious  Societies." 


CONSPIRACY. 

To   exclude  from  theater,   see  "Theaters   and 

Shows." 


Orialnal  responsiliility. 

to  snow  a  criminal  conspiracy 


It   1. 

Facts  held  not  to 
under  Pen.  Code,  f  168,  subd.  5,  and  section 
171.— People  V.  Flynn  (Sup.)   31. 


CONSTITUTIONAL  LAW. 

Provi*ion*  relating  to  particular  *uh^ect*. 
See  "Carriers,"  §  1;    "Eminent  Domain,"  fi  1; 

"Municipal  Corporations,"  S  8. 
Apportionment     of     assembly     districts,     8e« 

"States,"  t  1. 
Granting  state  credit,  see  "States,"  fi  2. 
PoJice  power  as  to  sales  of  milk,  see  "Health," 

S  2. 
Special  or  local  laws,  see  "Statutes,"  U  2,  3. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

8  3. 

f  1.  Oonstnietiony  oporation*  and  on* 
forcement  of  eonstitvtional  pro* 
Tisions. 

*In  an  action  to  tgst  the  validity  of  an  act 
regulating  a  rate  to  be  charged  consumers  for 
gas,  the  court  may  examine  facts  dehors  the 
record  and  annul  the  action  of  the  Legislature 
on  finding  that  such  rate  impairs  such  consti- 
tutional right. — Richman  ▼.  Consolidated  Gas 
Co.  (Sup.)  81;  Grossman  y.  Same  (Sup.)  100. 

^Consumers  of  gas  held  entitled  to  continuance 
of  the  seryice  until  a  judicial  determination 
as  to  the  constitutionality  of  an  act  prescribing 
the  rate  to  be  charged. — ^Richman  y.  Consoli- 
dated Gas  Co.  (Sup.)  81;  Grossman  y.  Same 
(Sup.)  100. 

§   2.    Personal*  oItU,  and  politioal  riebts* 

♦Heydecker's  Gen.  Laws,  p.  2619,  c  32,  art. 
6,  f  77.  prohibiting  the  employment  of  women 
in  factories  after  9  o'clock  in  the  evening, 
held  not  a  valid  exercise  of  police  power,  but 
an  infringement  of  the  liberty  of  contract  guar- 
antied to  women  by  Const.  1894,  art.  1,  §  6.— 
People  v.  Williams   (Sp.  Sess.)   337. 

$   3.    Oblieation  of  oontraots. 

♦Under  Const.  U.  S.  art  1,  $  10,  and  four- 
teenth amendment  thereto,  an  act  regulating  the 
price  of  gas  is  not  unconstitutional  and  void 
as  impairing  the  right  of  contract  and  taking 
property  without  due  process  of  law,  where 
rate  prescribed  admits  of  a  reasonable  profit 
to  the  stockholders  of  the  company  upon  the 
actual  value  of  its  plant  and  property. — Rich- 
man  v.  Consolidated  Gas  Co.  (Sup.)  81;  Gross- 
man V.  Same  (Sup.  )100. 

♦The  statute  under  which  a  gas  company  was 
organized  held  not  to  give  it  a  vested  right  to 
charge  such  rates  as  to  pay  the  perpetuity 
returns  on  the  original  capitalization  without 
regard  to  depreciation  in  value  of  property.— 
In  re  Rebecchi  (Sup.)  335. 


S   4.   Bne  proeess  of  law. 

Where  Legislature  fixes  maximum  rate  for  gas 
company  too  high,  those  for  whom  the  service 
is  performed  suffer  no  impairment  of  their  con- 
stitutional rights.— Brooklyn  Union  Gas  Co.  v. 
City  of  New  York  (Sup.)  570. 
•Point  annotated*    See  syllabns. 
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pany  is  so  low  as  to  work  practical  destruction 
to  the  rights  and  property  of  the  company,  it  is 
deprived  of  property  without  due  process  of 
law. — Brooklyn  Union  Gas  Co.  v.  City  of  New 
York  (Sup.)  570. 

A  tax  on  real  property  without  allowing  any 
deduction  for  debts  of  the  owner  is  not  a  tak- 
ing of  property  without  due  process  of  law. — 
Paddell  v.  City  of  New  York  (Sup.)  581. 


Disobedience  of  decree  for  alimony,   see  "Di- 
vorce," i  2. 


CONTEMPT. 

decree  for  all 

CONTEST. 

Of  election,  see  "Elections,"  fi  6. 
Of  will,  see  "Wills,"  |  8. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  fi  4. 

CONTINUANCE. 

*0n  the  granting  of  a  motion  for  a  commis- 
sion to  take  testimony  in  a  foreign  country, 
held  error  to  deny  an  application  for  stay.— 
Roth  T.  Mautner  (Sup.)  707. 

CONTRACTS. 

Accrual  of  right  of  action  on  contract,  see 
'•Limitation  of  Actions,"  §  1. 

Agreements  within  statute  of  frauds,  see 
^*Fraud8,  Statute  of." 

Authority  of  agent  to  make,  see  "Principal 
and  Agent,"  §  1. 

Bill  of  particulars  in  action  for  breach,  see 
"Pleading,"  $  5. 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Compensatory  damages  in  action  for  breach, 
see  "Damages,"  S  2. 

Effect  of  limitation  on  notes  on  action  on  agree- 
ment to  pay  notes,  see  "Limitation  of  Ac- 
tions," §  2. 

Equity  jurisdiction,  see  "Equity,"  §  1. 

Impairing  obligation,  see  **Con8titutional  Law," 
§  3. 

Nominal  damages  in  action  for  breach,  see 
"Damages,"  §  1. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  §  4. 

Presentation  in  lower  court  of  questions  for 
review  in  action  for  breach,  see  "Appeal," 
§  3. 

Restraining  performance  or  breach,  see  "In- 
junction," §  2. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 


see  "Earners,'  %%  i,  z; 
Landlord  and  Tenant" 


uorporauons.     t  *. 
"Master  and  Sm 


ant";     "Municipal    Corporations,"    §J   4,  ii 

"United  States,^'  $  1;    "Wareboosemen." 

Beneficiary  in  trust  created  by,  will,  see  "WDIs." 

Subcontractors  fumishinf  material  to  goverih 

ment  contractor,  see  "United  States^"  I  L 

Contract*  relating  to  ^rtievlar  subjects. 
See  "Joint  Adventures." 
Beneficiary's  interest  in  trust  created  by  wil 

see  "Wills,"  §  5. 
Construction  of  bridge,  see  "Bridges,"  i  L 
Exemption  of  warehouseman  from  negligence. 

see  "Warehousemen." 
Furnishing  material  to  government  contracto? 

see  "United  States,"  §  1. 
Storage  of  goods,  see  "Warehonsemeii." 
Transportation  of  goods,  see  "Carriers,"  H  1.  - 

Particular  clatae*  of  expre^i  confracU.         1 
See    "Bailment";     "Bills    and    Notes'^:     -Ir-  i 

surance";     "Joint    Adventures";     "Partbet- 

ship";    "Sales";    "Subscriptions." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  SerTant,"* 
Leases,  see  "Landlord  and  Tenant." 
Marriage  settlements,  see  "Husband  and  Wife.* 

§  1. 
Sales  of  realty,  see  "Vendor  and  Purchaser.'' 
Separation    agreements,    see    **Husband    aoi 

Wife,"  §  2. 
Warehouse  receipts,  see  "Warehoasemen." 

Particular  dasaet  of  implied  contracts 
See   "Money   Lent";'   "Money   Paid";     '•Work 

and  Labor." 
Warranties  on  sale  of  goods,  see  "Sales,**  fi 

5,  6. 

Particular  modet  of  discharging  oontracft. 
See  "Accord  and  Satisfaction";    "Payment.- 

§    1.    Requisites  and  Taliditj. 

'Contract  appointing  a  selling  agent  held  r^nn 
for  lack  of  any  promise  by  the  absent   wh:* 
could  operate  as  a  consideration. — Commercial 
Wood  &  Cement  Co.  v.  Northampton  Portlan  1 
Cement  Co.  (Sup.)  960. 

§   2.   OoAstmctlint  mad  <»peAtl«a. 

Where,  as  consideration  for  a  deed,  the  grant** 
agreed  to  pay  certain  notes  made  by  the  gran- 
tor, the  grantee  became  primarily  liable  fo: 
the  indebtedness. — Greenley  v.  Greenley  (Sap. 
114. 

*  Recitals  in  an  instrument  under  seal  &^I4 
conclusive  on  the  parties. — Altman  ▼.  McMilliz. 
(Slip.)  970. 

A  contract  for  the  erection  of  a  butter  iurt*  »rj 
construed,  and  held  incumbent  on  the  buill-r 
as  a  condition  precedent  to  procure  sub.<cnt-»r- 
financially  responsible  or  representing  a  fpeciS'--' 
number  of  cows.— Sager  v.  Gonnermann  (Col 
Ct.)  406. 

§   3.   Performanoe  or  Ireach. 

Where  an  architect  contracted  with  tfc* 
armory  board  to  draft  plans  for  the  constroc 
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tlon  of  an  annory  which  should  not  cost  more 
than  a  certain  sum,  the  architect  was  not  en- 
titled to  recover  the  contract  price  for  his  serv- 
ices in  makine  plans  for  a  building  which  could 
not  be  erected  for  the  stipulated  sum. — Horgan 
^  Slattery  v.  City  of  New  York  (Sup.)  68. 

Where  one  through  his  own  fault  fails  to  pay 
a  note  at  maturity,  held  that  equity  would  give 
him  no  relief  on  the  contract  of  another  with 
him  conditioned  on  the  note  being  paid  at 
such  time. — Haines  y.  Barber  (Sup.)  75. 

•Where  one  party  to  a  contract  renounces  it 
before  time  for  performance,  the  other  party 
may  then  sue'  for  a  breach.--Seymour  v.  War- 
ren (Sup.)  267. 

The  acts  of  a  party  to  a  contract  held  not  to 
have  amounted  to  a  rescission. — Seymour  v. 
Warren  (Sup.)  267. 

§    4.    Aotioas  for  breaoli. 

Where  part  of  the  consideration  for  a  deed 
was  a  promise  to  pay  debts  of  the  grantor,  the 
grantor  was  a  proper  party  to  an  action  by 
one  of  his  creditors  against  the  grantee  to 
enforce  the  agreement  of  the  latter. — Greenley 
V.  Greenley  (Sup.)  114. 

Demurrer  to  complaint  in  action  on  assigned 
contract  held  properly  sustained. — McKeougn  v. 
Hinsdale  (Sup.)  812. 

*  Under  the  express  provisions  of  Code  Civ. 
Proc.  §  538,  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract,  it  is  not  neces' 
sary  to  state  the  facts  constituting  performance, 
but  the  party  may  state  generally  that  he  or  the 
person  whom  he  represents  duly  performed  all 
the  conditions  on  his  part— Sager  v.  Gonner- 
mann  (Co.  Ct.)  406. 

CONTRIBUTION. 

Womises  to  contribute,  see  "Subscriptions." 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  H  8,  4. 

Of  owner  or  driver  of  animal  injured  by  opera- 
tion of  street  railroad,  see  "Street  Rail- 
roads," §  2. 

Of  person  injured  by  electricity,  see  "Elec- 
tricity." 

Of  person  injured  by  negligent  placing  of  street 
railroad  guy  wire  pole,  see  "Street  Rail- 
roads," §  1. 

Of  person  killed  or  injured  by  operation  of 
railroad,  see  "Railroads,"  §  5. 

Of  person  killed  or  injured  by  operation  of 
street  railroad,  see  "Street  Railroads,"  §  2. 

Of  servant,  see  "Master  and  Servant,"  §  4. 

Of  traveler  on  highway,  see  "Municipal  Cor- 
.porations,"  f  7. 

CONVERSION. 

Determination  in  proceedings  to  settle  estate, 
see  "Executors  and  Administrators."  $  9. 

Proper  parties  in  partition  as  affected  by  equi- 
table conversion  of  property,  see  *Tartition," 
i  1. 


Wrongful  conversion  of  iiersonal  property,  see 
"Trover  and  Ck)nvcr8ion." 

♦Will  construed  and  held  to  work  an  equitable 
conversion  of  the  real  estate  into  money  .—In 
re  Faile  (Sur.)  856. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Of  property  in  adverse  possession  of  another,  see 
"Champerty  and  Maintenance." 

Pariioular  dasset  of  conveyances. 
See    "Chattel    Mortgages";    "Deeds";    "Mort- 
gages." 

CORONERS. 

Findings  of  coroners'  jury  as  evidence  In  pre- 
liminary examination  of  accused,  see  "Crim- 
inal Law,"  §  2. 

CORPORATIONS. 

Attachment  in  action  for  destruction  of  value  of 
corporate  stock,  see  "Attachment,"  {  2. 

Bill  of  particulars  in  action  for  fraud  of  stock- 
holders, see  "Pleading,"  S  5. 

Bona  fide  purchasers  of  bills  or  notes  of,  see 
"Bills  an<f  Notes,"  §  2. 

Conversion  of  corporate  stock,  see  "Trover  and 
Conversion,"  §  1. 

Corporate  stock  forming  trust  estate,  see 
^•Trusts,"  §  7. 

Devises  to  religions  corporations,  see  "Wills," 
§  4. 

Embezzlement  by  corporate  officer,  see  "Em- 
bezzlement." 

Fraud  in  sale  of  stock,  see  "Fraud,"  |  2. 

Gift  of  stock,  see  "Gifts."  S  1. 

Injunction  in  suit  to  set  aside  transfer  of  stock, 
see  "Injunction,"  f  3. 

Mandamus,  see  "Mandamus,"  $  2. 

Pledge  of  corporate  stock,  see  "Pledges." 

Restraining  acting  as  officer  of,  see  "Injunc- 
tion," S  8. 

Transfer  tax  on  corporate  stock,  see  "Taxation," 
§3. 

Particular  claaact  of  corporafiont. 

See  "Building  and  Loan  Associations";  "Col- 
leges and  Universities";  "Municipal  Corpora- 
tions"; "Railroads";  "Religious  Societies"; 
"Street  Railroads." 

Electric  companies,  see  "Electricity." 

Gas  companies,  see  "Gas." 

Insurance  companies,  see  "Insurance." 

S    1.    Capital,  stock,  and  dlTidands. 

An  allegation  in  a  complaint  in  a  suit  to  re- 
deem stock  sold  by  a  pledgee  held  not  an  allega- 
tion that  the  pledgor  assigned  the  stock.— Tread- 
well  y.  Clark  (Sup.)  1. 

Where  a  certificate  of  stock  was  pledged  with 
an  agent  to  secure  a  debt  to  the  principal,  the 
principal  had  no  right  to  sell  the  certificate  ex- 
cept at  public  auction  on  personal  notice  to  the 
pledgor  of  the  time  and  place  of  the  sale.--^ 
Treadwell  v.  Clark  (Sup.)  1 
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to.— Treadwell  v.  Clark  (Sup.)  1. 

A  purchaser  of  corporate  stock  held  to  have 
acquired  no  title  as  against  the  pledgor  thereof. 
—Treadwell  v.  Clark  (Sup.)  1. 

An  owner  pledging  corporate  stock  held  not  es- 
topped from  asserting  title  as  against  purchasers 
from  the  pledgee.— Treadwell  v.  Clark  (Sup.)  1. 

Where  the  owner  of  stock  showed  that  the 
same  had  been  stolen  or  converted,  the  burden 
rested  on  one  claiming  title  thereto  as  a  trans- 
feree to  show  that  he  was  a  bona  fide  holder  for 
value.— Treadwell  v.  Clark  (Sup.)  1. 

A  transferee  of  coriwrate  stock  must,  to  re- 
lieve himself  of  notice  or  knowledge  of  certain 
facts,  prove  facts  constituting  an  estoppel  as 
against  the  owner  claiming  tne  stock. — ^Tread- 
well V.  Clark  (Sup.)  1. 

A  transferee  of  corporate  stock  held  char- 
geable with  knowledge  which  reasonable  in- 
quiry would  have  revealed  in  consequence  of  the 
appearance  of  the  certificate  of  stock.— Tread- 
well V.  Clark  (Sup.)  1. 

♦Facts  held  to  show  a  violation  of  Stock 
Corooration  Law,  Laws  1892,  p.  1835,  c.  688, 
§  42,  in  the  issue  of  stock.— Brooklyn  Heights 
Realty  Co.  v.  Kurtz  (Sup.)  723. 

Guaranty  of  payment  of  dividend  on  corporate 
stock  construed,  and  held  that  after  dissolution 
of  the  corporation  and  forfeiture  of  its  rights 
defendant  was  no  longer  liable  on  the  guaranty. 
— CJolumbus  Trust  Co.  v.  Moshier  (Sup.)  1066. 

S   2.  Members  m&cI  stockliolclers. 

*A  stockholder  held  entitled  to  sue  for  mis- 
conduct of  (directors  without  first  requesting 
the  corporation  to  sue,  where  such  directors  are 
in  control  of  the  corporation. — Polhemus  v. 
Polhemus  (Sup.)  263,  267. 

The  burden  of  proof  held  to  be  on  plaintiff  in 
an  action  against  directors  of  a  corporation  for 
fraud  in  purchasing  property  for  more  than  its 
value  for  the  corporation  from  another  director. 
—Polhemus  v.  Polhemus  (Sup.)  263,  267. 

One,  whose  stock  in  a  corporation  has  been 
sold  as  collateral  to  another's  note,  held  not 
entitled  to  maintain  an  action  for  the  destruc- 
tion of  the  corporation's  business  by  the  payee, 
prior  to  the  sale  of  the  stock. — Dudley  v.  Ar- 
menia Ins.  O.  (Sup.)  818. 

f  3.     Officers  and  agents. 

Filing  of  resolution  of  corporation  reducing 
number  of  directors,  required  by  Stock  Corpo- 
ration Law,  Laws  1892,  p.  1829,  c.  088.  §  21, 
held  to  relate  back  to  meeting  a4:  which  such 
resolution  was  passed. — In  re  Westchester  Trust 
Co.  (Sup.)  249. 

Corporation  held  not  entitled  to  recover  sums 
paid  its  treasurer  for  increase  of  salary  and 
Christmas  present,  given  by  direction  of  the 
board  of  directors.- Hirsch  v.  Jones  (Sup.) 
G87. 

Directors  and  treasurer  of  corporation  held 
not  liable  under  the  circumstances  for  unau- 


Salary  paid  to  president  of  corpora tioo  htU 
not  recoverable  by  corporation,  thongh  he  con- 
trolled a  majoritv  of  the  stock  as  executor  c! 
deceased  stockholder.— Hirsch  y.  Jones  (Sop.) 
687. 

In  an  action  by  stockholders  against  o£cpr 
and  director,  his  liabilty  as  execator  as  tn  ::.v 
of  corporate  property  held  not  in  issue. — Hirs-h 
v.  Jones  (Sup.)  687. 

That  consent  of  executrix  of  deceased  rtr^-k- 
holder  to  election  of  president  of  corporatioii 
was  procured  by  fraud  held  immaterial  oDier 
the  circumstances. — Hirsch  t.  Jones  (Sui*-» 
687. 

A  corporation  held  entitled  to  require  direct- 
ors to  account  for  illegal  profits  in  a  sale  to  .t 
without  first  offering  to  return  the  proptrty — 
Brooklyn  Heights  Realty  Co.  t.  Kurtz  (Sup.) 
723. 

That  others  eqnalljr  guilty  are  not  made  (Ar- 
ties held  no  defense  in  an  action  by  a  coiTK.ni- 
tion  against  directors  for  an  accounting  f  ' 
fraudulent  transactions.— Brooklyn  UeipLa 
Realty  Co.  y.  Kurta  (Sup.)  723. 

I  4.      Corporate  powers  and  liabilitiet. 

A  contract  of  employment  by  a  corpora ti<«n 
held  not  invalid  in  the  absence  of  bad  faiih.— 
Brooklyn  Heights  Realty  Co.  t.  Kurtz  (Si:?..» 
723. 

§  5.     InsolTenoy  and  reoelvora. 

^Corporation  held  a  necessary  party  in  pro- 
ceedings by  judgment  creditor  to  enforce  clain* 
against  proi>erty  transferred  to  stodEbold«*rs.— 
Lathrop,  Shea  &  Henwood  Co.  y.  Bryne  (Sup.) 

1041. 

i   6.    Dissolution  and  f orf  eitwe  of  f ram* 
ohise. 

On  dissolution  of  a  corporation,  pnpferr^l 
stock  held  to  share  equally  with  common  NT<>k. 
— People  v.  New  York  Building-Loan  Banking 
Co.  (Sup.)  459. 

♦Under  the  Canadian  Winding-up  Act  a  Cana- 
dian court  cannot  wind  up  a  corporation  cn*ared 
by  the  laws  of  West  Virginia. — In  re  Gr\?j: 
Northern  Const.  Co.  (Sup.)  564. 

♦A  Canadian  court  held  to  have  no  jurisdic- 
tion to  wind  up  a  corporation  created  in  iL^ 
state  of  West  Virginia. — In  re  Great  Northf^rr 
Const  Co.  (Sup.)  564. 

Where  no  notice  was  had  on  creditors  and 
stockholders  of  a  foreign  corporation,  a  C^rtL- 
dian  court  has  no  authority  under  the  Windiur- 
up  Act  to  make  an  order  against  such  corpora- 
tion.— In  re  Great  Northern  Const.  Ca  <Scp/» 
564. 

f  7.     Foreign  corporations. 

♦A  complaint  by  a  foreign  corporation  to  re- 
cover for  goods  sold  in  New  York  held  to  <n^- 
ciently  show  that  plaintiff  was  a  stock  ciffj--:- 
tion  within  Gen.  Cori>oration  Law,  Laws  T^"^— 
p.  1805,  c.  687,  §  15,  as  amended  by  Laws  ll^'l. 
p.  1326,  c.  538.— Wood  &  Selick  y.  BaU  (Sup,» 
119. 
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*A  complaint  by  a  foreign  stock  corporation 
ailing  to  allege  compliance  with  Gen.  Corpora- 
ion  Law,  LawB  1882,  p.  1805,  c  687,  f  16,  as 
imended  by  Laws  1901,  p.  1326,  c  538,  held 
atally  defective  for  want  of  facts.— Wood  & 
^lick  T.  Ball  (Sup.)  119. 

CORRECTION. 

!>f  assessment  of  taxes,  see  "Taxation/*  §§  1,  8. 


COSTS. 


i  1. 


extoat    of 


Hatnre;    eronsidst    and 
riffht  in  senoraL 

*An  action  on  liquor  dealer's  bond  held  such 
that  plaintiff  was  entitled  to  recover  costs  under 
Code  Civ.  Proc.  S  8228,  subd.  4.— Cullinan  v. 
Federal  Union  Surety  Ck>.  (Sup.)  515. 

f    2.    Amoiuitt  rate*  and  Iteais. 

*An  action  held  not  a  difficult  or  extraordi- 
nary one  within  0>de  Civ.  Proc  S  3253,  author- 
izing extra  allowances  of  costs. — Frey  v.  New 
York  Cent  &  H.  R.  R.  Co.  (Sup.)  229.  • 

*In  an  action  on  a  liquor  dealer's  bond  by 
the  excise  commissioner,  plaintiff  mav  tax  dis- 
bursements for  witnesses  and  fees,  though  the 
witnesses  were  special  excise  agents.— Cullinan 
V.  Federal  Union  Surety  Ck>.  (Sup.)  516. 

f   3.    <ht  appeal   or  error,   and   om  aoiv 
trial  or  motioit  tkeref  or. 

^Where  a  judgment  for  plaintiff  was  reversed 
with  costs  to  abide  event«  plaintiff,  being  success- 
ful on  the  second  trial,  held  entitled  to  have  the 
costs  on  appeal  taxed  to  defendant.— Davis  v. 
Reflex  Camera  Co.  (Sup.)   172. 

^Dismissal  of  an  appeal  from  an  unappeal- 
able order  will  be  without  costs,  the  parties  not 
having  raised  the  question  of  its  appealability. 
— In  re  Lowenguth's  Estate  (Sup.)  422. 

Where  the  question  on  appeal  is  academic, 
costs  will  not  be  allowed.— -Caritey  v.  Eggers 
(Sup.)  603. 

Where  judgment  for  plaintiff  was  reversed 
by  Appellate  Division  and  at  a  subsequent  trial 
judgment  was  rendered  for  defendant  which 
was  reversed  by  the  Court  of  Appeals,  and  on 
a  third  trial  the  plaintiff  recovered  judgment, 
he  could  not  tax  costs  of  first  appeal. — Adams 
V.  Massey  (Sup.)  836. 

^Defendant,  on  appeal  by  plaintiff  from  a 
judgment  in  a  county  court  neld  entitled  on 
affirmance  to  the  usual  costs. — Shepard  v.  Camp- 
bell (Ck).  Ct)  751. 

§   4.    Pajrment  and  remedies  for  eoUee- 
tion. 

*  Defendant  held  entitled  to  have  his  judgment 
for  costs  on  appeal  set  off  against  plaintiff's 
judgment  below,  notwithstanding  the  interest  of 
plaintiff's  attorney  in  the  recovery, — Van  Cise 
V.  Peterman  (Sup.)  536. 

COUNCIL 

See  "Municipal  Corporations,"  §§  2,  7. 


COUNTIES. 

See  "Municipal  Corporations.** 

County  attorneys,  see  "District  and  Prosecut- 
ing Attorneys." 

Establishment  of  bridges  by,  see  "Bridges,"'  f  1. 

Mandamus  to  compel  reconvening  of  county 
supervisors,  see  "Mandamus,"  f  2. 

Special  or  local  laws,  see  "Statutes,"  §  2. 

§    1.    GoTenuaent  and  ofleers. 

County  Law.  Laws  1802,  p.  1763,  c.  686,  fS 
31-33,  forbidding  the  change  of  the  location 
of  any  county  building,  except  after  submission 
to  popular  vote,  held  not  to  apply  to  erection 
of  additional  courthouse  in  a  place  other  tiian 
county  seat.— Lyon  v.  Board  of  Sup'rs  of 
Steuben  County  (Sup.)  676. 

COUNTY  SEAT. 

See  "Countiea,"  (  1. 

COURTS. 

Clerks,  see  "CJlerks  of  (Courts." 

Conclusiveness  of  judgment  in  state  court  en 
parties  to  action  in  federal  court,  see  "Judg- 
ment," fi  4. 

Review  of  decisions,  see  "Appeal." 

Review  of  order  overruling  objections  to  juriS' 
diction  as  dependent  on  finality  of  determina- 
tion, see  "Appeal,"  §  1. 

Right  to  trial  by  jury,  see  "Jury,"  §  1. 

Special  or  local  laws  relating  to  courthouses, 
see  "Statutes,"  |  2. 

Trial  by  court  without  jury,  see  'Trial,"  fi  6. 

Jurisdiction  of  proceedings  relating  to  particular 

spcctes  of  property  or  estates. 
See  "Executors  and  Administrators,"  fi  9. 

Jurisdiction  of  particular  actions  or  proceedings* 
See  "Divorce,"  §  1. 

Accounting  by  trustee,  see  "Trusts."  (  6. 
Proceedings  for  assessment  of  transfer  taxes. 

see  'Taxation,"  §  3. 
Proceedings  for  contempt  for   failure  to  pay 

alimony,  see  "Divorce,*'  §  2. 

fipedal  jurisdictions  and  particular  classes  of 
courts, 
Appellate  jurisdiction  over  proceedings  of  elec- 
tion officer,  see  "Elections,"  §  2. 

§   1.    JTatnre.  extent,  and  enereiso  of  Jn« 
rlsdlotion  in  general. 

*A  bill  in  equity  filed  in  the  federal  court,  and 
the  issue  of  process  thereon,  and  not  the  opin- 
ion or  order  of  the  court,  determines  the  ex- 
tent of  the  jurisdiction  acquired.— Richman  v. 
Consolidated  Gas  Co.  (Sup.)  81 ;  Grossman  v. 
Same  (Sup.)  1(X). 

§   2.   Establishment,     organisation,     and 
proeednre  in  general. 

A  Special  Term  decision,  unappealed  from, 
invalidating  a  special  assessment  for  a  munici- 
pal improvement,  held  not  conclusive  against'  the 
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validity  of  a  similar  aaaeaament  on  the  same 
roll,  under  the  doctrine  of  stare  decisis.— In  re 
City  of  New  York  (Sup.)  140;  Hoffman  t.  City 
of  New  York,  Id. 

*The  decree  of  a  surrogate  is  not  conclusive 
on  tlM  parties  in  establishing  a  rule  of  law 
which  ^11  control  in  the  later  administration 
of  tiis  estate,  but  if  not  appealed  from  is  a  com- 
plete protection  to  the  accounting  executor.— 
In  re  Hurlbuf  s  Estate  (Sur.)  1098. 

f   8.    Oowts  of  limited  ov  inferior  Jvris- 
dietiom. 

The  Municipal  Court  held  not  ousted  of  Juris- 
diction of  summary  proceedings  against  sub- 
tenants hw  their  answer  raising  the  question 
whether  plaintiff's  lease  had  been  terminated.— 
HoUister  t.  Wohlfeil  (Sup.)  007. 

An  action  held  one  for  injury  to  property, 
of  which,  under  Municipal  Ck>urt  Act,  Xaws 
1902,  p.  1489,  c.  580,  fi  1  (14),  and  Code  Civ. 
Proc.  1  8848   (10).  the  Municipal   Court  has 


Jurisdiction.*-Gniglione 
1024. 

I   4. 


V.     Friedman     (Sup.) 


CUmenrreAt  and  eonflietiBS  Juris- 
dietion»  mad  eomity. 

The  possession  of  the  res  vests  the  court  first 
acquiring  jurisdiction  with  power  to  hear  and 
determine  all  controversies  relating  thereto,  and 
for  the  time  being  disables  other  courts  of  co- 
ordinate Jurisdiction  from  exercising  a  like 
gower.—Richman  v.  Consolidated  Gas  Co.  (Sup.) 
1;  Giosman  t.  Same  (Sup.)  100. 

•An  action  in  the  federal  court  by  a  gas  com- 
pany to  restrain  the  collection  of  penalties  im- 
posed fbr  the  charging  of  a  higher  rate  for  gas 
than  that  prescribed  by  statute  held  not  in  the 
nature  of  an  action  in  rem,  so  as  to  preclude  an 
action  in  a  state  court  by  a  private  consumer  to 
restrain  the  gas  company  from  cutting  off  gas 
connections,  or  chargmg  a  rate  higher  than  the 
statutory  one.— Richman  v.  Consolidated  Gas 
Co.  (Sup.)  81;  Grossman  v.  Same  (Sup.)  100. 

The  pendency  of  an  action  in  the  federal  court 
involving  the  same  questions  presented  in  an  ac- 
tion in  a  state  court  to  restrain  a  gas  com- 
pany from  charging  a  higher  rate  for  gas  than 
tliat  prescribed  by  statute  held  not  to  justify  the 
state  court  in  refusing  jurisdiction.— Richman  v. 
Ck>nsolidated  Gas.  C?o.  (Sup.)  81;  Grossman  v. 
Same  (Sup.)  100. 

One  not  a  party  to  a  bill  in  equity  in  a  federal 
court  may  apply  to  any  court  of  competent  jur- 
isdiction for  the  enforcement  of  his  private 
rights,  even  though  they  be  the  same  as  those  in- 
volved in  the  suit  first  brought  to  a  federal 
court.— Richman  v.  Consolidated  Gas.  Co.  (Sup.) 
81 ;  Grossman  v.  Same  (Sup.)  100. 

•Accounting  by  executor  stayed  i>ending  an  ac- 
tion in  the  Supreme  Court  covering  the  same 
matter.    In  re  Xlado's  Estate  (Sur.)  495. 

COVENANTS. 

As  defect  in  title  of  vendor,  see  "Vendor  and 

Purchaser,**  I  2. 
Breach   of    covenant   for   quiet   enjoyment   in 

lease,  see  ''Landlord  and  Tenant,'^  f  2. 


COVERTURE. 


See  ''Hosband  and  Wife.** 

CREDIBILITY. 

Gf  witnesi,  aee  'Witnesses,**  i  4.  | 

CREDITORS.  I 

See  "Bankruptcy**;  "Creditors'  Suit** ;  "Franda-  , 
lent  Conveyances."  I 

Of  incompetent,  see  "Insane  Peraona.*'  §  L 

Of  testator,  see  "WiUs,"  f  6. 

Subrogation  to  rights  of  creditor,  see  "Solin- 
gation." 

CREDITORS'  SUIT. 

To  enforce  claim  against  property  transferred  ts 
stockholders,  see  "Corporations,**  f  6. 

^Code  Civ.  Proc  §  1879  held  not  to  prevea' 
a  Judgment  creditor  from  reaching  a  jodcnM':}! 
debtors  interest  in  remainder  in  a  fund  heH 
by  a  tmstee  for  the  benefit  of  a  third  person. 
^Bergmann  v.  Lord  (Sup.)  900. 

*In  an  action  by  a  judgment  creditor  to 
reach  a  remainder  in  the  fund  held  by  a  tms- 
tee, one  who  has  an  interest  in  the  fond  whidi 
must  be  measured  and  apportioned  is  a  proper 
party.— Bergmann  v.  Lord  (Sup.)  990. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  f  1. 

Indictment  and  information,  or  complaint,  set 
"Indictment  and  Information." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting Attorneys.*' 

Particular  oifensee. 
See  "Abduction" ;  "Embezzlement" ;  •'False  Pre- 
tenses" ;  "Health."  fi  2. 
Abandonment  of  wife,  see  "Husband  and  Wife." 

fi  8. 
Against  laws  for  protection  of  children,  see  "In- 
fants." §  1. 
Against  liquor  laws,  see  "Intoxicatinir  Liiquors." 
_.     «  3. 

'  Conspiracy  to  exclude  from  theater,  see  'TThea- 
ters  and  Shows." 

§   1.    Venne. 

*Facts  held  to  require  change  of  place  of  trixl 
of  defendants  indicted  for  larceny,  and  for  ask- 
ing for  and  receiving  "bribes.— People  v.  Jacks<»a 
(Sup.)  126. 

IdaTlt 


f  8.  PreltmiBarj  eomplainty 
warrant,  eaamiiiatloa, 
aieitt,  and  snaamary  trial. 

A  finding  by  a  coroner's  jury  held  prima  fan» 
evidence  of  the  commission  of  a  criminal  of- 
fense, authorising  a  commitment  to  await  the 
action  of  the  grand  jury.— -In  re  Joems  (  SupL  f 

Under  Code  Civ.  Proc  fi  2085,  a  prisoner  held 
under  a  defective  indictment,  held  not  entitled 


*Poimt  annotated*    See  syUabns. 
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his  absolute  discharge.— In  re  Joems  (Sup.) 
>3. 

*A  commitment  to  await  the  action  of  the 
'and  Jory,  held  defective  for  failing  to  charge 
crime  under  Pen.  Code,  |  180,  demiing  homi- 
de.— In  re  Joems  (Slip.)  603. 

^Commitment  of  Court  of  Special  Sessions 
9t  in  accordance  with  Code  Cr.  Proc.  |  721, 
?ld  ground  for  reTersal  of  judgment  and  dis- 
large  of  defendant.— People  y.  Jacobs  (Co. 
t.)  734. 

Under  Code  Cr.  Proc.  |  761,  notice  of  appeal 
eld  to  show  an  appeal  from  judgment  of  con- 
iction  and  from  the  commitment.~People  t. 
acobs  (Co.  Ct.)  734. 

In  a  prosecution  for  grand  larceny,  certain 
vridence  held  admissible  to  proTe  ownership  of 
roperty.— People  v.  Langley  (Sup.)  123. 

*WhiIe  in  a  criminal  case  no  inference  of 
nilt  is  to  be  drawn  from  the  failure  of  defend- 
nt  to  take  the  stand,  both  court  and  jury  are 
rarranted  in  takmg  the  facts  and  circumstances, 
rhich,  if  innocent,  he  might  have  controverted 
r  explained  most  strongly  against  him.— People 
.  Smith  (Sup.)  259. 

*In  a  prosecution  for  abduction,  the  exclusion 
f  testimony  of  the  complainant  given  before 
.  magistrate  held  proper  under  the  circum- 
tances.— People  v.  Smith  (Sup.)  259. 

4.    THaL 

*Where,  in  a  criminal  case,  there  was  no  evi- 
lence  of  general  character,  the  court  properly 
efused  to  charge  that  defendant  was  presumed 

0  have  a  good  character.— People  v.  Langley 
Sup.)   123. 

In  a  prosecution  for  rrand  larceny,  an  in- 
struction held  not  prejudicial  to  defendant  as 
■eferring  to  his  failure  to  testify.— People  v. 
Langley  (Sup.)  123. 

In  a  criminal  case,  refusal  of  the  court  to 
hirther  instruct  respecting  weight  that  might  be 
(iven  evidence  of  previous  good  character  held 
lot    prejudicial    error.  —  People    v.    Brinbaum 

Sup.)  leo. 

In  a  criminal  trial  defendant  should  embrace 
in  one  request  all  instructions  deemed  necessary 
to  enable  a  jury  to  waive  and  apply  character 
evidence.— People  v.  Brinbaum   (Sup.)  160. 

Code  Cr.  Proc  M  d58,  659,  held  to  make  the 
jurisdiction  of  the  court  to  commit  to  a  lunatic 
nsylum  one  held  for  crime  depend  on  the  com- 
mission reporting  him  insane.— People  v.  Sheriff 
Df  New  York  County  (Sup.)  193;  In  re  For- 
rester, Id. 

*In  prosecution  for  abduction,  certain  re- 
marks of  the  court  concerning  the  testimony  of 
complainant  held  not  prejudicial  to  defendant. 
—People  V.  Smith  (Sup.)  259. 

1  6.    Motions  for  nsw  trial  aaid  in  ar» 

rost. 

The  fact  that  the  district  attorney  and  his  as- 
sistants were  prejudiced  against  defendant  in  a 


criminal  prosecution  was  not  ground  for  a  new 
trial.— People  v.  Brinbaum  (Sup.)  160. 

^Jurors  cannot  be  heard  to  impeach  their 
verdicts— People  v.  Brinbaum,   (Sup.)   160. 

Under  Code  Cr.  Proc  H  848,  844,  346,  515, 
517,  522.  Appellate  Division  of  Supreme  (3ourt 
held  to  have  jurisdiction  of  appeal  from  order 
denying  motion  to  change  place  of  trial.— Peo- 
ple y.  Jackson  (Sup.)  126. 

*The  record  being  silent,  except  that  it  shows 
an  objection  and  exception,  held  it  will  be  pre- 
sumed that  the  court  was  satisfied  as  to  the 
intelligence  of  a  child  nine  years  old  before  ac- 
cepting her  statement.— People  v.  Donohue 
(Sup.)  202. 

It  will  be  presomed  on  appeal  that  the  trial 
court,  in  a  criminal  case,  in  pointedly  drawing 
the  attention  of  the  jury  to  a  material  inquiry, 
deemed  it  necessary  so  to  do  to  prevent  a  mis- 
carriage of  justice.— People  v.  Smith  (Sup.)  259. 


»  7. 


and     prerentiom     of 


PmiisliiiieBt 
orime. 

Tliat  a  sentence  was  caused  by  an  appeal  to 
expire  in  a  winter  month,  contrary  to  Pen.  Code, 
§  697,  held  immaterial. — ^People  v.  Johnson 
(Sup.)  256. 

Laws  1889,  p.  522,  c  882,  §  74,  held  not  re- 
pealed by  Laws  1901,  p.  708,  c.  260,  so  as  to 
make  a  re-enactment  thereof  by  Laws  1901,  p. 
1115,  c.  425,  ex  post  facto  as  to  a  crime  commit- 
ted prior  thereto.— People  v.  Johnson  (Sup.) 
256. 

CROSS-EXAMINATION. 

See  "Witnesses.**  S  8. 


*Poiat  annotated.    See  syllabus. 


CROSSINGS. 

Stn«t  tailxoad  crossinga,  we  "Street  BaUroads," 
(2. 

CURTESY. 

See  "Dower." 

DAMAGES. 

Oompensation  for  property  taken  for  public 
use,  see  "Eminent  Domam,"  U  2,  3. 

Excessive  damages  ground  for  new  trial,  see 
"New  Trial,"  1  1. 

Recovery  hisfead  of  injunction,  see  "Injunc- 
tion." S  4. 

Reduction  of  damages  on  motion  for  new  trial, 
see  "New  Trial,"  |  2. 

Damagee  for  pariiculaT  injuries. 
See  "Fraud."  S  2;  "Nuisance,"  1 1. 
Delay  in  transportation  of  goods  by  carriers, 

see   "Carriers,"  §   1. 
Fraudulent    representations    by    landlord,    see 

"Landlord  and  Tenant,"  §  1. 
Injuries   caused  by   public   improvements,  see 

'^Municipal  CJorporations,"  |  5._ 
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Injuries  to  goods  in  storage,  see  "Warehouse- 
men." 

Recovery  in  particular  actiant  or  proceedings. 
See  "Ejectment,"  |  1;  "Malidoua  Prosecution," 

i    1.    nominal  damages* 

*One  suing  for  breach  of  an  agreement  held 
entitled  to  nominal  damages  in  the  absence  of 
evidence  of  substantial  damages.— American 
Structural  Steel  Co.  y.  Rush  (Sup.)  1019. 

i  2*    Oronnds  and  smbjeeta  of  eoatpon- 
satory  damacos. 

A  party  to  a  contract  held  entitled  to  recover 
for  a  breach  thereof,  the  damages  resulting 
proximately  from  the  breach  and  within  the  con- 
templation of  the  parties. — New  York  Market 
Gardners'  Ass'n  y.  Adams  Dry  Goods  Ck).  (Sup.) 
596. 

*An  action  held  an  action  for  unliquidated 
damages  for  breach  of  contract,  so  thut  interest 
on  the  sum  awarded  could  not  be  recovered.— 
Bleakley  y.  Sheridan  (Sup.)  1029. 

i   3.   PloadinSf  OTidenoo,  and  assessment. 

In  an  action  against  a  railroad  company  for 
damages  to  certain  batteries,  whether  the  dam- 
ages sustained  were  within  the  reasonable  con- 
templation of  the  parties  held  for  the  jury.— 
Hoye  y.  Pennsylvania  R.  CJo.  (Sup.)  190. 

♦Under  Code  Civ.  Proc  SS  873,  881,  it  was 
error  for  the  court,  in  granting  an  order  for 
the  physical  examination  of  a  plaintiff  in  an 
action  for  personal  injuries,  to  authorize  each 
of  the  parties  to  have  a  physician  of  his  own 
choosing  present  at  the  examination.— Golden- 
berg  V.  Zirinsky  (Sup.)  251. 

Where  plaintiff  in  an  action  for  personal  in- 
juries was  a  nonresident,  the  court  acquired 
no  jurisdiction  to  compel  him  to  submit  to  a 
physical  examination  by  an  order  served  on  his 
attorney.— Goldenberg  v.  Zirinsky  (Sup.)  251. 

♦While  the  court  has  power  in  an  action  for 
personal  injuries  to  compel  plaintiff  to  submit 
to  a  physical  examination,  under  Code  Civ. 
Proc.  §§  873,  881,  such  power  does  not  extend 
beyond  the  express  limits  of  the  statute.— Gold- 
enberg y,  Zirinsky  (Sup.)  251. 

DEATH. 

As   affecting   the    running   of   limitations,    see 

"Limitation  of  Actions,     §  1. 
Caused  by  electricity,  see  "Electricity." 
Caused   by    operation   of   railroad,    see   "Rail- 
roads," S  5. 
Caused    by    operation    of    street    railroad,    see 

"Street  Railroads,"  §  2. 
Contributory    negligence   of   person    killed,    see 

"Negligence,"  $  3. 
Joinder  of  causes  of  action  for,  see  "Action," 

§  3. 
Liability  for  death  of  employ^,  see  "Master  and 

Servant,"  §§  3.  4. 
Of    bpneficiary    affecting    distribution    of    trust 

funds  created  by  will,  see  "Wills,"  §  5. 


visea,  see  "wiiis,"  f  4. 
Of  partner,  see  "Partnership,"  f  3. 
Of  party  to  action  ground  for  abatement,  s*f 

"Abatement  and  Revival,"  §  1. 
Of  remainderman  divesting  estate,  see  "Willi." 

M. 

I    1.   ETidenee  of  de«tli  amd  of   svrviv- 
orslftip. 

^Where  a  husband  and  wife  perished  in  & 
common  disaster,  one  claiming  through  an  al- 
leged survivorship  of  the  husband  has  the  bar- 
den  of  proving  the  prior  death  of  the  wife, — la 
re  Gerdes'  Estate  (Sur.)  440. 

^Evidence  examined  and  held  insufficient  tn 
show  that  where  a  husband  and  wife  peri^h^Ni 
in  the  same  disaster,  the  wife  died  first,  and  it 
must  be  presumed  that  they  perished  at  th* 
same  time,  and  her  estate  must  be  disposed  of  iz 
accordance  with  such  presumption.^in  re  Gar- 
des' Estate  (Sur.)  440. 

f   2.    AotioBS  for  oavsims  deatlu 

♦Where  injuries  resulting  in  death  occnrrr-J 
by  the  concurrent  negligence  of  two  or  mor? 
persons,  decedent's  representatives  may  mak^ 
all  joint  tort-feasors  defendants,  or  may  prr»w- 
cute  an  action  against  them  severally. — Manj;<ui 
v.  Hudson  River  Telephone  Co.  (Sup.)  539. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Creditors'  Suit";  "Fraudn- 
lent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  sinve 
deceased,  see  "Witnesses,"  |  2. 


See  "Fraud." 


DECEIT. 
DEEDS. 


Actions  for  breach  of  contracts  relating  to.  s*^ 

"Contracts,"  f  4. 
By  or  to  railroad  companies,  see  "Railrosds." 

«  2. 
Cancellation,  see  "C!ancelIation  of  Instniment.-. 
C'onstruction  and  operation  of  contracts  in  fe.i 

eral,  see  "Contracts."  i  2. 
Disposition  of  cause  on  api>eal  in  action  to  s*  t 

aside,  see  "Appeal."  f  t. 
Grants  of  land  in  adverse  possession  of  another. 

see  "Champerty  and  Maintenance." 
Of  railroad  right  of  way,  see  "Railroads,"  i  2- 
Trust  deeds,  see  "Mortgages." 

§    1.    Requisites  und  Tmlidity. 

♦Under  the  facts,  title  in  fee  held  to  hav.» 
pasFied  when  a  deed  was  given  by  the  graD:«  r 
to  the  grantee.— Ranken  v.  Donovan  (Sop.)  1<^>' 

§    2.    Constmotion  and  operatiom. 

Where  an  estate  for  life  is  given  in  •«  d»^^J 
of  trust  to  the  grantee,  with  remainder  to  t»r 


*  Point  annotated*    See  syllabus. 
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DIRECTING  VERDICT. 


In  dvU  uttona,  m*  rrrial."  t  ^ 

DIRECTORS. 

See  'H:!orpontioiia,"  |  8. 

DISBARMENT. 

Of  attorney,  lee  ^Attorney  and  Olient,"  |  1. 

DISCHARGE. 

From  employment,  aee  "Master  and  Servant," 

From  ifidebiedne$8f  olligation,  or  liability. 
See  "Accord  and  Satisfaction";  "Bankraptqy," 
I  2;  "Belease." 

DISCONTINUANCE. 

Of  action,  see  ''Dismissal  and  Nonsuit,"  |  1. 

DISCOVERY. 

Of  assets  of  decedent,  see  "Bzecaton  and  Ad< 

ministrators/'  f  3. 
Physical    examination   of   person   Injured,    see 

'^Damages,"  {  3. 


I    1.    Vndor  statntoiy  pTOTislo&s. 

In  action  for  maximum  rate  for  gas  furnished 
city,  authorized  by  Transportation  Corporations 
Law  (Laws  1890,  p.  1149,  c  566),  |  70,  an  exam- 
ination of  books  to  show  that  price  charged  is 
unreasonable  will  not  be  granted. — ^Broolclyn 
Union  Gas  Co.  v.  City  of  New  Yorls  <Sup.)  570. 

*An  order  for  examination  of  defendant  be- 
fore trial  to  enable  plaintiff  to  frame  his  com- 
plaint held  to  have  no  basis ;  the  petition  being 
yerified  out  of  the  state,  and  the  signature  of 
the  notary  not  being  accompanied  with  a  cer- 
tificate, as  required  by  Code  Civ.  Proc  |  844. 
—Miller  y.  Nevins  (Sup.)  703. 

An  order  for  examination  of  a  witness  must 
be  vacated  under  Code  Civ.  Proc.  S  873; 
service  being  directed  to  be  made  only  four 
days  before  the  examination,  and  reason  there- 
for not  being  stated.— Miller  v.  Nevins  (Sup.) 
708.  ^ 

*In  the  absencie  of  bad  faith  or  abuse  of 
process,  a  party  is  entitled  to  examine  his 
adversary  before  trial  as  to  facts  which  are 
material  to  the  issue  and  of  which  he  has 
knowledge.— McKeand  v.  Locke  (Sup.)  704. 

In  an  action  against  a  city  and  others  for 
the  abatement  of  a  nuisance,  plaintiffs  held  not 
entitled  to  an  examination  before  trial  of  the 
city's  officers  for  the  purpose  of  determining 
whether  information  obtained  by  them  with 
reference  to  plaintiffs'  cause  of  action  was  cor-  Of  waters,  see  'Waters  and  Water  Oourses,' 
rect— Lewia  v.  City  of  Buffalo  (Sup.)  1052.      |     |  1. 

*Poiat  AuaotaUd.    M—  ajUAbwb 


DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  |  4. 
Dismissal  of  appeal,  see  "Appeal,"  I  5. 
Review  of  questions  of  fact  on  dfsrniflMl.  a 
"Appeal,"  «  6.  " 

S    1*    Volnntary. 

In  an  action  by  a  nonresident  on  an  as 
able  chose  in  action  held  error  to  impose  ssi 
condition  to  a  discontinuance  that  plaintiff  sti^ 
late  not  to  assign  the  claim  for  the  purpose  d  i 
suit  thereon.— Telephonine  Co.  of  America 
Douthitt  (Sup.)  781. 

The  court,  on  a  motion  for  the  discontinQaT.>| 
of  a  partition  suit,  by  agreement,  held  anrbrj 
ized  only  to  vacate  an  order  in  that  action  £^i 
pointing  a  receiver  for  the  collection  of  tkl 
rents  and  not  his  appointment  in  preyiooi  t^\ 
tion.— Horn  v.  Horn   (Sup.)   790.  i 

I  2.  Inyoliimtarj. 

^Complaint  dismissed  for  failure  of  pUic-J 
to  prosecute  action.— Watson  t.  Loomis  (Ss; 
958. 

DISORDERLY  CONDUCT. 

Abandoafflent  of  wife,  we  'husband  and  Wi&' 

DISSOLUTION. 


Of  building  association,  see  "Bnildhis  and  Lou 

Associations." 
Of  corporation,  see  "Corporationa,**  |  d. 
Of  partnership,  see  "Partnership,"  |  2L 


DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  D» 
tribution";  "Executors  and  AdminlstratonL' 
«0. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

County  Law,  |  280,  subd.  2  (Iaws  1892,  7- 

1792,  c.  686),  held  not  to  authorise  a  distric: 
attorney  to  offer  a  reward  by  the  county  U: 
evidence  to  secure  the  conviction  of  off&ii5>- 
not  yet  committed.— McNeil  v.  Board  of  Snp'i> 
of  Suffolk  Ck>unty  (Sup.)  239. 

County  Law,  S  230,  subd.  9  (Laws  1892.  p. 

1793,  c.  686),  held  not  to  authorise  a  distric' 
attorney  to  offer  a  reward  to  be  paid  by  xh- 
county  for  evidence  to  convict  of  offenses  d" 

Set  committed.— McNeil  v.  Board  of  Sup'rs  c: 
luffolk  County  (Sup.)  239. 

DIVERSION. 
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DIVIDENDS. 

>n   corporate  itock;  lee  'XJorporations,'*  I  1. 

DIVORCE. 

Docamentary   evidence,   lee   "Criminal   Law/' 

fi  8. 
Liimitation  of  action  on  judgment  for  alimony, 

see  "Judgment,"  I  6. 
Preference  In  maJ   of  action  for  separation, 

see  "Trial,"  S  2. 
Separate  maintenance,  lee  "Husband  and  Wife," 

§2. 

I     !•  JiiHacliotloi&9   proeeedlaca*   sad  re- 
lief. 

•Under  Ck)de  Civ.  Proc.  S  1774,  an  interlocu- 
tory decree  of  divorce  may  not  be  filed  nunc 
pro  tunc,  but  sufficient  cause  being  shown  it 
may  be  filed  forthwith. — Townsend  v.  Townsend 
(Sup.)  464. 

TThe  court  of  the  original  domicile  of  hus- 
band and  wife  held  the  proper  tribunal  for  an 
action  of  separation  by  the  wife  after  her 
liusband  had  left  the  state.— Woolworth  v. 
TVoolworth  (Sup.)  865. 

Adjudication  in  New  York  granting  a  deserted 
'veife  a  decree  of  separation  held  an  adjudica- 
tion that  a  foreign  decree  of  divorce  previously 
obtained  by  the  husband  was  invalid,  so  that 
children  by  the  husband's  second  marriage  were 
not  entitled  to  take  Under  a  devise  to  his  lawful 
issue.— Olmsted  v.  Olmsted  (Sup.)  1088. 

S    8*    AUstoBy*  allowameea.  amd  dlsposl- 
tlom  of  property. 

^Proceedings  in  an  action  for  divorce  held 
to  give  the  court  Jurisdiction  to  punish  a  non- 
resident defendant  for  contempt  in  failing  to 
pay  temporary  alimony  and  attorney's  fees.— 
Woolworth  V.  Woolworth  (Sup.)  866. 

*Fine  for  failure  to  pay  temporary  alimony 
held  limited  to  the  amount  due  when  demand 
was  made.— -Woolworth  t.  Woolworth  (Sup.) 
865. 

DOCUMENTS. 

As  evidence  in  dvil  actions,  sea  "Bvidenoe,** 
18. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,**  I  a 


DOMICILE. 

ound  for  attad 
2. 

DONATIONS. 


Nonresidence  ground  for  attadmient,  see  ^At- 
tachment,'' §  2. 


See  "Gifts.- 


DOWER. 


Election  between  dower  and  devise,  see  '^WUls,*' 
f  5. 


I   1*   Vainro  amd  veqvlsltas. 

^Testator's  son  held  to  have  no  such  interest 
in  his  lands  that  a  right  of  dower  would  at- 


tach in  favor  of  his  wife,  pending  the  Ufa  of 
•In  re  Faile  (Sur.)  856. 


testator's  widow.- 


DRAFT. 

See  "Bills  and  Notes,"  U  1*  2. 

DUE  PROCESS  OF  LAW. 

See  "Ck>nstitutionaI  Law,"  §  4L 


Procurinff  rei 
and  School 


^Polat  ABBotatod.    8eo  ajUabua. 


DURESS. 

lUmation  of  teacher,  see  "Sdiools 
Dtetricts,"  S  L 

EASEMENTS. 

Ck>tt8truction  and  operation  of  deed  as  to,  see 
"Deeds."  S  2. 

Bffect  of  action  bv  tenant  for  injury  to  ease- 
menta  on  limitation  against  owner,  see  "Limi- 
tation of  Actions/'  1  1. 

I   1.   CveatloB,   ezlste&oo,   and   teniilna« 

*An  elevated  railroad  may  acquire  by  pre- 
scription the  easementa  of  abutting  owners.— 
Goldstrom  v.  Interborough  Rapid  Transit  Co. 
(Sup.)  OIL 

^Evidence  held  to  show  abandonment  of  ease- 
ment in  a  street  never  laid  out  or  opened.— 
Lewisohn  v.  Lansing  0>.  (Sup.)  1077* 

EJECTMENT. 

I   1*  Damacos,  mesne  prollts*  laavrare* 
meats,  aad  taxes. 

*In  ejectment,  on  recovery  by  plaintiff,  in  de- 
termining plaintiff's  damages,  under  Oode  CSv. 
Proc.  I  1531,  held  that  interest  should  be  com- 
puted from  the  time  of  the  commencement  of 
the  action,  and  not  computed  on  quarterly  resta. 
— Fagan  v.  McDonnell  (Sup.)  641. 

Where,  in  ejectment,  it  appeared  that  defend- 
ant had  paid  interest  on  a  mortgage  executed 
on  the  property  by  plaintiff,  defendant  was 
entitled  to  be  reimbursed  the  interest  so  paid. 
Code  Civ.  Proc.  |  1531.— Fagan  v.  McDonnell 
(Sup.)  641. 

In  ejectment,  held  that  ^rtain  sums  should 
have  been  allowed  defendant  in  finding  the 
value  of  the  use  and  occupation  under  Code  Civ. 
Proc  S  1531.— Fagan  v.  McDonnell  (Sup.)  641. 

*The  time  when  summons  was  served  on  a 
certain  defendant,  in  an  action  of  ejectment, 
held  the  time  of  the  commencement  of  the  ac- 
tion as  against  him  under  Oode  Civ.  Proc.  fi 
1531,  allowing  recovery  for  use  and  occupation 
for  a  certain  period  on  recovery  by  plaintiff 
in  ejectment.— Fagan  v.  McDonnell  (Sup.)  641. 

*The  method  of  computing  the  six-year  period 
under  Code  Civ.   Proc  |  1531,  providing  for 
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the  recovery  of  rents  and  profits  for  a  term  not 
exceeding  six  years  on  a  recovery  of  real  estate, 
8tated.--Fagan  v.  McDonnell  (Sup.)  641« 

ELECTION. 

Between  testamentary  and  other  rights,  see 
"Wills,"  «  6. 

ELECTIONS. 

Certiorari  to  review  local  option  election,  see 
"Certiorari,"  §  1. 

Dismissal  of  appeal  from  order  by  board  of  elec- 
tions after  compliance  therewith,  see  "Ap- 
peal," S  5. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," S  1. 

Mandamus  as  remedy  for  holding  local  option 
election  on  insufficient  petition,  see  "Manda- 
mus," S  1. 

Mandamus  to  commissioners  of  elections,  see 
"Mnndamus,"  fi  3. 

To  determine  location  of  county  seat,  see  "Coun- 
ties," §  1. 

f    1.   Ordering  or  ealUiis  eleettoa,   amd 
BOiioe. 

A  newspaper  advocating  the  principles  of  a 
political  party  held  eligible  to  designation  for 

Eublication  of  election  notices,  under  Election 
AW,  Laws  1896,  p.  893,  c.  909,  |  10,  thousrh  it 
is  not  supporting  the  candidates  of  such  party.— 
People  y.  Voorhis  (Sup.)  927. 

f   2.    NominatioBB     and     primary     elec- 
tioiui. 

Certificates  of  nomination  containing  the  req- 
uisite number  of  proper  signatures  held  not  de- 
feated by  failure  of  some  of  the  signers  to  add 
their  proper  address.— In  re  Fitzgerald  (Sup.) 
753. 

♦lender  the  election  law,  Laws  1896.  p.  926, 
c.  909,  i  57.  it  is  no  objection  to  a  certificate 
of  nomination  that  the  signatures  are  con- 
tained on  separate  sheets.— In  re  Fitzgerald 
(Sup.)  753. 

Under  the  election  law.  Laws  1896,  p.  926, 
c.  909,  S  57,. it  is  no  objection  to  a  certificate 
of  nomination  that  it  names  more  than  one 
candidate.— In  re  Fitzgerald  (Sup.)  753. 

Failure  of  signers  of  a  certificate  of  nomi- 
nation to  specify  the  city  of  their  residence 
held  not  fatal  where  such  city  otherwise  ap- 
peared from  the  certificate.— In  re  Farrell 
(Sup.)  754. 

•The  fact  that  not  all  the  signers  to  a  certifi- 
cate making  nominations  for  different  offices 
could  vote  for  all  the  candidates  named  Tteld 
insufficient  to  render  the  certificate  invalid..— 
In  re  Farrell  (Sup.)  754. 

The  provisions  of  the  election  law  in  refer- 
ence to  certificates  of  nomination  by  independ- 
ent bodies  should  be  liberally  construed. — In 
re  Independence  League  (Sup.)  760. 

Under  Laws  1896,  p.  925.  c.  909,  $  67,  the 
swearing  in  a   certificate   of  nomination  to  a 


residence  outside  the  district  JMd  concloshi 
as  to  the  counting  of  such  sUpatore.— In  a 
Independence  League  (Sup.)  76iD. 

Notary's  certificate  attached  to  two  impr-'* 
erly  joined  sheets  of  certificates  of  nomio£':  i 
held  insufficient  under  Laws  1896,  i».  92C'.  . 
909,  S  57.— In  re  Independence  League  (Sa;. 
760. 

The  delivery  of  some  of  the  sheets.  cocr> 
tuting  a  certificate  of  nomination  to  the  rcn- 
missioner  of  elections,  held  not  to  predudf  /i 
completion  by  the  subsequent  delivery  of  si 
ditional  sheets.  In  re  Independence  Jje^Jt 
(Sup.)  760. 

In  determining  whether  the  names  to  a  <^^ 
tificate  of  nommation  are  those  of  resi>k!ic 
electors,  the  commissioner  and  the  coort  msy 
take  notice  of  the  districts'  bonndaries  tit,. 
location  of  street  numbers  given,  or  may  n- 
ceive  evidence  that  the  residence  in^^n  w  '^'^• 
side  the  district.— In  re  Independence  Le^^^ 
(Sup.)  760. 

Wholly  illegible  signatures  to  a  certifier*  I 
of  nomination  held  properly  rejected  ond-: 
Laws  1896,  p.  925.  c.  909.  f  57.— In  re  loi^ 
pendence  League  (Sup.)  760.  | 

The  Supreme  Court  held  under  the  ciirnir.- 
stances  to  have  no  jurisdiction  to  entertoi:: 
summary  proceedings  to  review  the  decision  nf 
the  commissioner  of  elections  as  to  cen:5 
cates  of  nomination.— In  re  Independence  Les^- 
(Sup.)  760. 

Failure  of  a  certificate  of  nomination  to  con- 
tain the  name  of  the  office,  as  requin-d  hr 
Laws  1896.  p.  922,  c,  909,  S  56,  held  a  def^- 
merely  within  the  meaning  of  section  <»6  (p.'£* 
931)  authorizing  the  subsequent  remedying  of 
defects.- In  re  Independence  League  (Sap.) 
700. 

The  oral  proclamation  required  by  PrimiTT 
Election  Law  held  not  to  control  when  vary  Id: 
from  the  written  statement  of  the  resalT- 
Walsh  V.  Church  (Sup.)  7(>4;  Same  v,  M^ 
Williams,  Id. 

i  3.    Ballots. 

*A  nominee  of  a  league  which  has  adopted  aa 
emblem  held  entitled  to  its  use  on  a  certi5- 
cate  of  nomination  as  against  an  opposics 
candidate,  the  nominee  of  a  regular  party.- 
In  re  Fitzgerald    (Sup.)   753. 

Questions  in  regard  to  sale  of  liquor  submitt'M 
under  the  Liquor  Tax  Law,  Laws  1896,  p.  57, 
c.  112,  §  16,  held  properly  and  legally  submit t(M 
—In  re  Cipperley  (Co.  Ct.)  473. 

On  a  local  option  Election  Law,  Laws  iv«.. 
p.  895,  c.  909,  art.  1,  f  6,  relating  to  numberin: 
questions  does  not  apply,  but  the  procedun^  :> 
covered  by  section  82  (page  937). — In  re  Web- 
ster  (Co.  Ct.)  508. 

Evidence  held  insufficient  to  show  that  a  sub- 
mission of  questions  for  a  local  option  election 
under  Laws  1896,  p.  57,  c  112,  f  16  at  the  sam^ 
time  as  the  constitutional  amendments  wpp* 
made  in  such  a  manner  as  to  confuse  and  mn- 
lead  the  voters.— In  re  Webster  (0>.  Ct.)  508. 


*  Point  annotated*    See  syllabus. 
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4.    Oovmt  of  ▼•!••»  vet«ms»  and  earn- 


*A  majority  of  the  voters  of  the  corporation 
ax  district  of  the  city  of  Rome  voting  on  a 
proposition  to  increase  the  waterworks  of  the 
ity  under  Act  1889,  p.  1371,  c.  624,  S  11, 
^Id  sufficient  for  the  adoption  of  such  propo- 
ition.— City  of  Rome  v.  Whitestown  Water- 
works Ck>.   (Sup.)  357. 

^Mandamus  to  compel  recanvass  of  election 
^Id  impossible  where  the  ballots  have  been 
eft  open  to  the  public  and  examined  by  it. — 
n  re  Burrell  (CJo.  Ct.)  470. 

6.     Contests. 

•Application  to  open  certain  ballot  boxes  con- 
aining  the  ballots  cast  at  a  city  election,  and 
:o  permit  inspection,  denied.— In  re  Slattery 
[Sup.)  419. 

ELECTRICITY. 

[njuries  from  striking  street  railroad  guy  wire 
pole,  see  ''Street  Railroads/'  §  1. 

Where  an  employ^  of  a  telephone  company 
went  upon  a  pole  to  work  on  the  telephone 
wire  it  did  not  imply  a  license  to  interfere 
with  an  electric  light  wire  on  the  same  pole.— 
Siangan  r.  Hudson  River  Telephone  Ck>.  (Sup.) 
539. 

An  electric  light  company  held  to  owe  no  duty 
to  a  licensee  or  trespasser  working  on  its  pole 
in  repair  of  a  telephone  wire  to  keep  its  wires 
properly  insulated.— Mangan  v.  Hudson  River 
Telephone  Go.  (Sup.)  539. 

An  employ^  of  a  telephone  company  is  bound 
to  consider  the  condition  of  an  electric  li^ht 
wire  carrying  a  deadly  current  before  deliber- 
ately coming  in  contact  with  it.— Mangan  v. 
Hudson  River  Telephone  Ck>.  (Sup.)  539. 

Complaint  in  an  action  against  an  electric 
light  company  for  death  of  plaintifTs  decedent 
because  of  a  defectively  insulated  wire  held  not 
to  state  a  cause  of  action. — Mangan  v.  Hudson 
River  Telephone  Co.  (Sup.)  539. 

A  corporation  engaged  in  furnishing  e'lectricity 
held  not  entitled  to  charge  a  customer  greater 
rates  than  it  charges  others  for  the  same  service 
and  under  the  same  conditions. — Armour  Pack- 
ing Co.  V.  Edison  Electric  Illuminating  Co. 
(Sup.)  605. 

ELEVATED  RAILROADS. 

Acquisition  of  easement  by.  see  "Easements," 
»1. 

Exercise  of  power  of  eminent  domain,  see  ''Emi- 
nent Domain,'*  S  2. 


ELEVATORS. 

Liability  of  mastpr  for  injuries  to  servant  from 
defects  in  elevator,  see  "Master  and  Servant," 
§  3. 


EMBEZZLEMENT. 

An  attorney  refusing  after  demand  to  pay 
over  to  his  client  money  belonging  to  her  held 
guilty  of  larceny,  even  though  the  money  re- 
mained on  deposit  in  the  bank  where  it  was 
originally  deposited. — People  v.  Bimbaum  (Sup.) 
160. 

^Ownership  by  an  attorney  and  his  client  of 
an  equal  undivided  interest  in  the  proceeds 
of  a  cause  of  action  hM  not  to  exonerate  the 
attomev  for  appropriating  more  than  his  share. 
— People  V.  Bimbaum  (Sup.)  160. 

Under  Pen.  Code,  §  52S,  an  attorney  appro- 
priating money  of  a  client  held  guilty  of  lar- 
ceny.—-People  V.  Birnbaum   (Sup.)   160. 

A  donation  of  the  funds  of  a  life  insurance 
company  to  a  campaign  committee  held  contrary 
to  public  policv,  and  sufficient  to  justify  an  ar- 
rest for  violation  of  Pen.  Code,  |  528. — People 
V.  Moss  (Sup.)  427. 

*An  officer  and  trustee  of  a  corporation  held 
to  have  had  control  of  certain  corporate  funds, 
within  Pen.  Code,  f  528.— People  v.  Moss  (Sup.) 
427. 

EMBLEMS. 

Party  emblems  on  ballots,  see  "Elections,"  |  3. 

EMINENT  DOMAIN. 

Effect  of  action  by  tenant  for  injury  to  ease- 
ments on  limitation  against  owner,  see  "Lim- 
itation of  Actions,"  §  1. 

Mandatory  injunction,  see  "Injunction ,*•  S  1. 

Public  improvements  by  municipalities,  see 
"Municipal   Corporations,*'   §  5. 

§    1*    Vatwe,  extent,   and  deleK^tion  of 


*Public  use  and  necessity  are  essential  ele- 
ments to  the  condemnation  of  land  for  the  pur- 
pose of  increasing  the  water  supply  of  a  city. 
—City  of  Rome  v.  Whitestown  Waterworks 
Co.  (Sup.)  357. 

♦The  source,  system,  and  location  of  a  dam 
for  the  increase  of  the  water  supply  of  a  city 
held  within  the  jurisdiction  of  the  city  author- 
ities under  Act  1899,  p.  1371,  c  624.  t§  10,  11. 
—City  of  Rome  v.  Whitestown  Waterworks  Co. 
(Sup.)  357. 

S    2.   Compensation. 

Where  a  railroad  company,  under  municipal 
authority,  constructed  a  bridge  over  a  highway, 
the  owner  of  the  fee  in  the  highway  held  not 
entitled  to  relief  unless  he  suffers  substantial 
damages  to  his  adjoining  land  by  reason  of  the 
obstruction  of  his  right  of  way.— Coatsworth  v. 
Lehigh  Valley  Ry.  Co.  (Sup.)  504. 

Where  a  railroad  bridge  was  constructed  over 
a  street,  the  fee  of  which  was  in  plaintiff,  and 
amounted  to  an  obstruction  thereof,  plaintiff's 
damages  consisted  of  the  extent  to  which  his 
right  of  way  was  impaired,  to  be  proved  by  the 
difference  in  value  of  his  adjoining  land  result- 
Point  annotated*    See  syllabua. 
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permission  of  the  city,  determined.— In  re  Piers 
Old  Nob.  19  and  20  in  City  of  New  York  (Sup.) 
626. 

Where  deeds  in  plaintiffs'  chain  of  title  re- 
served to  a  former  owner  the  right  to  damages 
for  the  operation  of  an  elevated  railroad,  pliun- 
tiffs  were  bonnd  by  the  notice,  and  had  no 
equitable  interest  in  the  damages  recovered.— 
Freedmon  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  ©81. 

S   3.    P^ooeedinffs  to  take  property  and 
assess  eoiapeBsatioii. 

On  certiorari  to  review  an  award  of  dam- 
ages bv  the  board  of  assessors  of  the  city  of 
New  York  for  damages  to  part  of  a  tract  not 
condemned,  by  reason  of  access  therefrom  to 
the  street  being  prevented  by  an  approach  to 
a  bridge  constructed  on  the  land  condemned, 
held  that  such  damages  had  been  embraced  in 
thd  award  in  the  condemnation  proceedings  as 
under  Laws  1882,  p.  861,  c  413,  as  amended 
by  Laws  1896,  d.  866.  c  716,  was  proper.— 
People  V.  Muh  (Sup.)  62. 

^Railroad  Law,  Laws  1890,  p.  1084,  c.  565. 
fi  6,  as  amended  by  Laws  1892,  p.  1384,  c  676, 
held  to  have  no  application  to  proceeding  for 
the  taking  of  additional  land  for  terminal  facili- 
ties, under  Laws  1890,  p.  1086.  c  565,  S  7,  aa 
amended  by  Laws  1905,  p.  2056,  c  727.— New 
York  Ont.  &  H.  R.  R.  Ca  y.  Ernst  (Sup.) 
176. 

Revised  New  York  City  Charter.  Laws  1901, 
p.  610,  c.  466,  Code  Civ.  Proc.  U  1027,  1034, 
1079,  1126,  construed,  and  held  that,  as  to 
the  qualifications  of  commissioners  of  estimate 
and  appraisal  on  the  taking  of  proi)erty  for 
school  purposes  in  the  county  of  New  York, 
section  1079  and  not  1027  governs.— In  re  112th 
and  113th  Sts.  in  City  of  New  York  (Sup.) 
327. 

*In  a  proceeding  to  condemn  land  to  in- 
crease the  water  supply  of  a  city,  evidence  held 
sufficient  to  sustain  a  finding  that  a  reasonable 
necessity  existed  for  the  proceeding.— City  of 
Rome  y.  Whitestown  Waterworks  Co.  (Sup.) 
357. 

♦The  necessity  for  the  city  of  Rome  to  resort 
to  condemnation  proceedings  to  increase  its 
water  supply  system,  under  Act  1899,  p.  1371, 
c  624,  §  10,  held  a  judicial  question  for  the  de- 
termination of  the  court--City  of  Rome  v. 
Whitestown  Waterworks  Ck).  (Sup.)  357. 

•Where  owners  of  property  sought  to  be  con- 
demned pleaded  that  the  value  of  the  property 
was  $129,342,  the  petitioner,  on  claiming  that 
such  valuation  was  excessive,  held  not  entitled 
to  an  order  for  immediate  possession  under  Code 
Civ.  Proc.  §  3380,  on  depositing  $21,422.50,  al- 
leged to  be  the  reasonable  value  of  the  propert: 
-In  re  New  York,  W.  &  B.  Ry.  Co.  (Sup.)  -^^ 

Under  Laws  1892,  p.  861,  c.  413,  as  amended 
by  Laws  1896,  p.  865,  e.  716,  held,  that  damages 


the  condemnation  proceedings. — People  t.  M^' 
(Sup.)  620. 

f  4.     Bemediee  of  owmers  of  pg^porty. 

Where,  in  a  proceeding  to  recover  an  avarl 
in  condemnation  proceedincs,  under  Orea&r 
New  York  CSiarter,  Laws  1901,  p.  426;,  c  46^^ 
f  1001,  tlie  comptroller  sought  to  dedii<;C  a  tc.: 
assessment  against  the  property  taken.  iL 
court  had  junadiction  to  pass  on  tbe  validitj 
of  such  assessment,  and  to  deny  the  city's  hrh: 
to  withhold  the  same.— In  re  City  of  New  Yart 
(Snp.)  140;  Hoffman  v.  City  of  New  York,  11 

*Owner  of  pier  which  city  had  brought  an  &> 
tion  to  condemn  held  not  entitled  to  mjoiictiQS 
against  city  for  trespass.— American  Ice  C6.  ? 
Cfity  of  New    York  (Sup.)  748. 

EMPLOYES. 

See  "Bfaater  and  Servant." 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITABLE  ESTOPPEL. 

See  "Bitoppel,"  1 1. 

EQUITY. 

Equitable  conversion,  see  '^ConveraioiL'' 
Equitahle  estoppel,  see  "Estoppel,'*  §  1. 

Partioular  iuhjects  of  equitaUe  friBiictiom  mmi 
eqiUtalle  remedies. 

See  '*Oanoellation  of  Instruments'*;  "Creditors* 
Suit";  "Fraudulent  Conveyances";  ''Injunc- 
tion" ;  "Partition,"  1 1 ;  "Quieting  Title" ;  -Re- 
ceivers"; "Specific  Performance" 

I   1.    Jmiadlotloa,  pnaelplae. 


^Polat  ABBotated.    See  eylUbiie. 


Equity  held  to  have  Jurisdiction  of  a  suit  to 
enforce  a  promise  of  a  grantee  to  pay  oertaia 
notes  given  by  the  grantor. — Qreenley  t.  GieeB- 
ley  (Sup.)  114. 

Failure  of  a  creditor  of  a  grantor  of  land 
to  intervene  in  an  actioo  by  tbe  grantor  against 
the  grantee  held  not  to  preclude  such  creditor 
from  afterwards  sning  the  grantee  to  enforce 
performance  of  an  agreement  to  pay  certain 
debts  of  tbe  grantor.--Greenley  t.  Qreenley 
(Sup.)  114. 

*An  objection  that  equity  had  no  Jnrisdic- 
tion  of  a  suit  to  recover  the  cost  of  a  bridge 
over  a  stream  separating  two  towns  not  raised 
by  answer  held  waived.---Colby  t*  Town  of  Mt. 
Morris  (Sup.)  362. 
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ESTABLISHMENT. 

3f  bridges,  lee  "Bri^s/'  «  1. 
3f  railroad,  see  "BaUroads/'  |  8;  ''Street  Bail- 
roads/'  «  1. 

ESTATES. 

3ee  "Dower." 

>eated  by  deed,  see  ''Deeds,*'  f  2. 

treated  bj  will,  see  "Wills,"  {  4. 

[>ecedents'  estates,  see  "Descent  and  Distribu- 
tion"; "Bzecntors  and  Administrators." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL 

By  Judtrment,  see  "Judgment,"  I  4. 

Bstoppel  of  bailee  to  dispute  title  of  property 
bailed,  see  "Bailmoit." 

To  assert  title  to  corporate  shares,  see  "Cor- 
porations," S  1. 

Co  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," S  6. 

To  claim  exemption  from  transfer  tax,  see  "Tax- 
ation," S  8. 

To  take  appeal,  see  "Appeal,"  |  2. 

I    1.  EqultskUe  estoppel. 

*One  under  no  dutv  to  speak  held  not  es- 
;opped  by  silence.— JBfaines  y.   Barber    (Sup.) 

Plaintiff  held  not  estopped  to  question  the 
Tight  of  defendant  railroad  company  to  maintain 
i  bridge  over  a  highway  in  question.— Ooats- 
KTorth  y.  Lehigh  Valley  By.  Ck>.  (Sup.)  504. 

Facts  held  not  such  as  to  estop  one  from 
claiming  the  title  to  real  estate.— Fagan  v.  Mc- 
[>onnell  (Sup.)  641. 

*A  party  to  an  agreement  containing  re- 
rtrictiye  covenants  as  to  the  use  of  land  abut- 
:ing  on  a  street  held  equitably  estopped  from 
issertinff  its  invalidity  as  against  the  other 
parties  thereto.— Altman  v*  McMiUin  (Sup.) 
no. 

EVICTION. 

Bffect  as  bar  to  action  for  tent,  see  "Landlord 
and  Tenant,"  I  2. 

EVIDENCE. 

See  "Depositions";  "Discovery";  "Witnesses." 
A|>plicability  of  instructions   to  evidence,  see 

A»  io  particular  facU  or  wsifet. 

=;^  "Death,"  |  1;  "Deeds,"  |  8. 

Abandonment  of  easement,  see  "Basements," 
§  1. 

\uthority  of  agent,  see  "Principal  and  Agent," 
§  1. 

Authority  of  child  to  pledge  credit  of  father,  see 
"Parent  and  Child.'' 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  I  8. 


Delivery  of  deed,  see  "Deeds,"  |  8- 

Election    by    widow    to   take    under   will,    see 

"Wills,"  §  5. 
Identification  of  property  devised  Or  bequeathed. 

see  "Wills,"  «  4. 
Bevocation  of  will,  see  "Wills/'  U  2,  8. 
Testamentary  capacity,  see  "Wills,"  |  1. 
Undue    influence    in    execution    ^    will,    gee 

"Wills,"  S  2. 
Unfair    competition,    see    "Trade-liarks    and 

Trade-Names,"  |  2. 

In  action»  hy  or  affainst  particular  classes  of 
persons. 
See  "Factors" ;  "Master  and  Servant,"  U  1.  4, 
5;  "BaUroads,"  «  6;  "Street  Baiboads,"  (  2. 
Between  bailor  and  bailee,  see  "Bailment" 
Stockholders,  see  "Corporations,"  |  2. 
Trustees,  see  "Trusts,''^  W  6,  7. 
Trustees  in  bankruptcy,  see  "Bankruptcy,**  i  !• 

In  particular  civU  actions  or  proceedings. 

See  "Malicious  Prosecution,"  %  2;  "Money 
Lent";  "Money  Paid";  "Negligence,".  %  4; 
••Partition,"  %  1;  "Specific  Performance,"  %  3. 

Accounting  by  executor,  see  "S2zecutors  and  Ad- 
ministrators," %  9. 

Accounting  by  trustee,  see  "Trosts,"  |  8. 

For  death  caused  by  operation  of  railroad,  see 
••Railroads,"  %  6. 

For  delay  in  transportation  of  goods  by  car- 
rier, see  "Carriers,"  %  1. 

Injuries  to  property  caused  by  operation  of 
street  railroad,  see  "Street  Bailroads,"  %  2. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," H  4,  6 :  ••Municipal  Corporations,"  %  7. 

For  wrongful  discharge,  see  "Master  and  Serv- 
ant," %  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  I  8. 

Probate  proceedings,  see  ••Wills,"  H  1>  8. 

To  construe  will,  see  ••Wills,"  %  4. 

To  correct  record  of  water  meter,  see  "Waters 
and  Water  Courses,"  %  2. 

To  disbar  attorney,  see  "Attorney  and  Client," 
S  1. 

To  discover  assets  of  decedent,  see  "Executors 
and  Administrators,"  fi  8. 

To  establish  or  enforce  trust,  see  ••Trusts,"  |  7. 

To  foreclose  mechanics'  lien,  see  ••Mechanics' 
Liens,"  S  4. 

To  set  aside  sale  of  pledge,  see  "Pledges." 

In  criminal  prosecutions. 
See  "Criminal 'Law,"  %  8;  "False  Pretenses.** 

Review  and  procedure  thereon  in  appellate 
courts. 
Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal," %  a 
Presentation  in  appeal  record,  see  •'Appeal,"  f  4. 
Presumptions  relating  to,  on  appeal,  see  "Ap- 
peal,'^! 6. 
Beview  in  general,  see  "Appeal,"  %  8. 

%    !•    ReleTaney,   mateiiality,  And  eom- 
petenoy  in  fceneraL 

Becords  showing  the  rainfall  in  a  valley  seven 
or  eight  miles  from  a  water  course  in  question 
on  a  particular  day  held  inadmissible  for  remote- 
ness to  prove  the  rainfall  on  that  day  in  the 


^Polat  annotated.    8eo  eyUabaa* 
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valley  drained  by  the  water  cour8e.--Carhart  v. 
State   (Sup.)'4d9. 

9   2.     AdulsfllOBfl. 

^Declarations  of  an  alleged  agent  are  admis- 
sible as  against  his  principal  only  when  the 
agency  has  been  established  by  competent  testi- 
mony.—Shesler  V.  Patton  (Sup.)  286. 


I   3«    Doomaentmry  evide&oe. 

*A  builder  held  not  entitled  to  read  the  con- 
tents of  a  memorandum,  consisting  of  items  of 
extra  work,  in  an  action  to  recover  therefor,  in 
the  absence  of  a  proper  foundation  laid. — Shes- 
ler  V.  Patton  (Sup.)  286. 

*An  entry  of  part  payment  in  an  account 
for  goods  sold  and  delivered  held  admissible 
•as  proof  of  payment.— Van  Name  t.  Barber 
(Sup.)  987. 

*An  entry  of  payment  in  a  merchant's  books 
of  account  hela  to  prima  facie  establish  pay- 
ment—Van Name  v.  Barber  (Sup.)  987. 

*A  clerk  of  a  merchant  held  not  such  a  clerk 
■as  to  render  the  merchant's  books  of  account 
inadmissible  in  evidence.— Van  Name  y.  Barber 
(Sup.)  987. 

In  action  for  merchandise  sold  and  delivered, 
the  books  of  account  kept  by  the  merchant, 
since  deceased,  held  admissible  in  evidence.— 
Van  Name  v.  Barber  (Sup.)  987. 

I    4.   Parol  or  eztrinsio  erldenee  alleot- 
inK  writlncs* 

*Where  a  letter  confirming  a  conversation  did 
not  purport  to  be  a  contract  between  the 
parties,  it  was  error  to  refuse  to  permit  parol 
evidence  of  the  negotiations.- Perry  v.  Bates 
(Sup.)  881. 

I   6.  OpintoB  eridenee. 

^Ortain  expert  testimony  held  properly  ad- 
mitted.—Swarts  V.  B.  M.  Wilson  MiSf.  (Jo.  (Sup.) 
1054. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Discovery," 

8  1. 
Of   person    accused    of    crime,    see    "Criminal 

Law,"  §  2. 
Of  witnesses  in  general,  see  "Witnesses,"  H  1,  3. 
Physical    examination    of   person    injured,    see 

•'Damages,"  «  a 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal," 

f  3. 
To  instructions  in  civil  actions,  see  "Trial,"  {  5. 

EXCESSIVE  DAMAGES. 

Ground  for  new  trial,  see  "New  Trial,"  |  1. 

EXCHANGE  OF  PROPERTY. 


Of  infants,  see  "Infants,"  {  2. 


EXCISE. 

Regulation   of   traffic    in   intoxicatixv  liqQ3% 
see  "Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment." 

Issuance  of  subpoena  in  supplementary  proceed- 
ings, see  "Witnesses,"  i  1 

S    1.    Issvaiioe,  form,   mnd   ve^vlaltcs  tf 
writ. 

^Where  transcript  was  filed  and  notice  > 
corded  under  Code  Civ.  Proc.  |  12.12.  mr- 
than  ten  years  after  the  judgment  roll  ^^ 
filed  and  date  of  filing  was  erroneously  stat-. 
in  execution,  it  may  be  amended  so  as  to  liis 
the  judgment  lien  to  the  date  of  the  t\.^ 
and  recording  the  notice.— Burch  ▼.  Blf. 
(Sup.)   814. 


§   2.    Sappleatentary  m 

*  Supplementary  proceedings  are  not  institat' . 
by  nor  in  the  court  in  which  the  judgment  hi' 
been  obtained,  but  by  a  judge  of  that  d  r* 
having  jurisdiction,  as  provided  by  Code  C ' 
Proc.  S  2434.— Lowther  y.  Lowther  (Sup.)  9»>l 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "WUls," 
0>nflicting  jurisdiction  of  courts  of  action  fr 

accounting    by    personal    representative,    #«- 

"Courts,"  f  4. 
Decree  of  cdurt  in  administration  of  estate  z^ 

stare  decisis,  see  "Courts,"  S  2. 
Disposition  of  cause  on  appeal  in  action  to  sr- 

aside  executor's  deed,  see  "Appeal."  §  7. 
Joinder  of  causes  of  action  by,  see  "Action."  |  * 
Liability  of  corporate  officer  and  director  ic  i 

representative  capacity  for  fraud,  see  "Cor.-- 

rations,"  {  3. 
Parties  concluded  by  judgment  in  action  agaic^: 

executor,  see  "Juogment,"  S  4. 
Substitution  as  party  on  death  of  original  party. 

see  "Abatement  and  Revival,"  S  1. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as   to   transactions  with  decedents. 

see  "Witnesses,"  §  2. 

§    1.    Appointment,     qn all fl cation,      mad 
tennre. 

Letters  of  administration  revoked  on  prx' 
that  person  to  whom  they  had  been  grant*^'1  ^  - 
not  intestate's  widow  as  claimed. — In  re  \»  aru? 
Estate  (Sur.)  634. 

I   2.  Assets,  appraisal,  and  im^antoxr. 

♦An  administratrix  held  chargeable  with  jut'.- 
ment  by  confession  against  her  in  the  Supr^^T 
Court  in  favor  of  decedent.— In  re  Griffith's  L* 
tate  (Sup.)  215. 

♦Code  Civ.  Proc  $  2714,  providing  that  ^^- 
ecutor  must  be  charged  with  debt  to  de<>«l-'' 
h£l4  to  apply  to  administrator.— In  re  Griffir  • 
Estate  (Sup.)  215. 

♦Under  the  facts  an  executor  hvfd  n<n  ♦  • 
titled  to  recover  a  sum  of  money  paid  to  a 


♦Point  annotated.    See  syllabna. 
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endant  by  testator.— Morris  t.  Wucher  (Sup.) 
178. 

In  accounting  by  executrix,  ?^W,  tbat  a  note 
n  her  hands  was  an  asset  of  the  estate,  to  be 
harged  to  the  executrix  when  not  Bhown  to 
lave  been  uncoUectible.-In  re  Kemp's  Estate 
Sur.)  221. 

♦Evidence  held  not  to  justify  a  finding  that 
lertain  property  in  the  hands  of  the  executor 
>elonged  to  the  estate  of  his  decedent.— In  re 
.\rcher*8  Estate  (Sur.)  1095. 

(    3. 


CoUeotion  «nd  management  of  es- 

•An  executor  held  entitled  to  be  reimbursed 
from  the  estate  the  amount  expended  in  litiga- 
tion involving  the  validity  of  the  will.-ln  re 
Title  Guaranty  &  Trust  Co.  (Sup.)  /43. 

♦Payments  made  by  an  administrator  from  the 
personal  property  to  maintain  the  «al  estate 
held  to  be  approved,  where  the  heirs  and  next  of 
kin  were  the  same  persons.-In  re  Higgmbotham 
(Sup.)  414. 

♦Where  testator  left  a  horse  which  his  wid- 
ow, instead  of  selling,  retained  for  her  per- 
sonal use,  she  is  personally  chargeable  with 
the  expense  of  his  keep.— In  re  Johnson  s  Es- 
tate (Sur.)  373. 

Failure  of  an  executor  to  collect  PoHcies 
on  the  life  of  the  maker  of  a  note  held  as 
an  asset  of  the  estate  held  not  to  render  him 
responsible  as  for  a  devastavit.— In  re  Joost  s 
Estate  (Sur.)  378. 

♦Where  an  executor  consults  a  competent 
attorney  as  to  a  question  involving  intricate 
propositions  of  law,  and  in  good  faith  acts 
upon  his  advice,  he  is  not  accountable  for  the 
resulting  consequences.— In  re  Joost  s  B^state 
(Sur.)  378. 

♦An  executor  held  to  have  exercised  due  dili- 
gence in  attempting  to  c^^ect  a  note,  an  as- 
set  of  the  estate.— In  re  Joost's  Estate  (Sur.) 
378. 

Executor  of  estate  held  not  liable  for  failure 
to  collect  a  note  and  the  collateral  securing  it 
on  the  day  of  the  maturity  of  the  note.— In  re 
Joost's  Estate  (Sur.)  378. 

♦An  executor  held  to  have  properly  followed 
the  advice  of  an  attorney  in  relation  to  the 
collection  of  certain  assets  of  the  estate.— 
In   re   Joost's   Estate   (Sur.)   378. 

In  a  proceeding  by  an  administrator  for  dis- 
covery and  delivery  of  the  assets  of  decedent, 
under  Code  Civ.  Proc.  §  2707  et  seq.  evidence 
held  not  to  establish  any  right  to  such  ijosses- 
sion.— In  re  Ilaniman's  Estate  (Sur.)  481. 

♦A  bill  for  attorney's  services  in  endeavoring 
to  remove  a  coexecutor  will  not  be  nl^owod  out 
of  the  estate.-ln  re  Archer's  Estate  (Sur.)  109o. 
♦Payments  by  an  executor  to  an  attorney  for 
services  which  should  have  been  rendered  by 
ilic  pxpcutor  will  not  be  allowed.— In  re  Archers 
Estate  (Sur.)  1095. 


S  4.    Allowanees  to  snrriTinc  wife,  hn«- 
band,  or  obildren.  „    ,.  ;. 

♦Allowance  to  widow  held  not  to  be  limited 
to  amount  she  might  consume  personally,  but 
also  to  include  what  might  be  .consumed  Ijy 
others  in  the  family.-In  re  Griffith's  Estate 
(Sup.)  215. 

♦The  wearing  apparel  and  ornaments  of  a  de- 
ceased husband  will  not  be  set  off  to  the  widow 
as  exempt.— In  re  Griffith's  Estate  (Sup.)  215. 

Where  decedent  did  not  own  the  articles  enu- 
merated in  Code  Civ.  Proc.  §  2713,  subd.  4, 
as  exempt,  no  allowance  should  be  made  to  the 
widow  in  lieu  thereof.— In  re  Griffith's  Estate 
(Sup.)  215. 
S   6.    AUowAnoe  and  payment  of  olaims. 

An  executor  allowing  a  physician's  claim  for 
services  to  testator  in  his  last  illness  held  not 
personally  liable,  though  claim  was  excessive.— 
In  re  Title  Guaranty  &  Trust  Co.  (Sup.)  243. 

Widow  held  under  facts  to  have  no  proper 
claim  against  executors  for  amount  she  had  pla- 
ced in  hands  of  decedent,  and  which  he  had  in- 
vested.— In  re  Watson   (Sup.)  ©93. 

♦Judgment  of  referee  on  claim  against  de- 
cedent's estate  held  no  protection  to  executors 
in  payment  thereof.— In  re  Watson  (Sup.)  ©93. 

fi   6.    Distrllration  of  estate. 

Where  testator  bequeathed  certain  personalty 
to  his  wife  to  have  the  income  for  life,  with  the 
right  to  use  the  principal  if  she  needed  it,  she 
was  entitled  to  the  exclusive  custody  of  the 
fund  as  against  her  coexecutor.— In  re  Trelease 
(Sup.)  1051. 

♦Where  testetor  left  personalty  to  his  wife, 
who  was  also  executrix,  to  have  the  income  for 
life,  with  the  right  to  v..  •  the  principal  if  she 
needed  it,  she  was  entiUed  to  pay  such  ^rson- 
alty  to  herself  as  legatee,  and  use  the  income 
and  principal  according  to  her  needs  for  life. — 
In  re  Trelease  (Sup.)  1051. 


♦Point  annotated.    See  cyllabne. 


§   7.   Sales  and  eonToyanees  nnder  order 
of  eonrt.  ,  , 

Heirft  at  law  of  testatrix  held  not  bound  by  a 
judgment  on  a  note  indorsed  by  her. — In  re 
Neufeld  (Sur.)  444. 

$   8.    Actions. 

An  executor  and  testamentary  trustee  may 
sue  in  his  representative  capacity  to  set  aside 
a  convevance  made  by  him  and  his  co-executors 
and  co-trustees  as  procured  by  fraud,  though 
he  was  a  party  to  the  fraudulent  transaction. 
—Smith  v.  David  Stevenson  Brewing  Oo.  (Sup.) 
521. 

♦Executor  and  testamentary  trustee  suing  to 
set  aside  conveyance  made  by  him  may  join 
himself  individually  as  Plainti?-— Smith  v. 
David    Stevenson    Brewing    Co.    (Sup.)    5zl. 

An  action  by  a  creditor  to  set  aside  an  ex- 
ecutor's deed  as  in  fraud  of  creditors  nela  not 
maintainable  utfder  Personal  Property  Law, 
Laws  1897,  p.  509,  c.  417,  S  7.-Magoun  v. 
Quigley  (Sup.)  1037. 

Where  limited  letters  of  administration  have 
been  granted,  authorizing  the  administrator  to 
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sue  the  party  who  had  wrongfully  caused  his 
death,  it  is  immaterial  that  the  petition  for  such 
appointment  undertook  to  specify  such  person, 
and  tliat  thereafter  it  appeared  that  the  death 
was  caused  by  the  negligence  of  a  third  party.— 
In  re  Halligan's  Bstate  (Sur.)  622. 

I   9*    Accounting  and  settlement. 

*Action  by  heir  for  accounting  held  barred  by 
settlement  accepted  by  all  decedent's  next  of 
kin.— Munroe  v.  Mather-Lovelace  (Sup.)  27. 

^Action  by  heir  for  accounting  held  barred 
by  release  and  satisfaction  to  executor.— Mun- 
roe  y.   Mather-Lovelaoe  (Sup.)  27. 

Action  in  1901  for  accounting  of  estate  of  de- 
cedent who  died  in  1880  held  barred  by  limita- 
tions.—Munroe  y.  Mather-Loyelace  (Sup.)  27. 

Under  a  will  and  a  contract  between  heirs 
and  testator's  widow,  the  executor  held  en- 
titled to  commissions  payable  out  of  the  fund 
from  which  an  annuity  provided  for  the  widow 
was  to  be  derived,  and  not  from  the  annuity.— 
Van  Siae  v.  Van  Sise  (Sup.)  58. 

Surrogate's  CJourt  held  not  entitled  to  set 
aside  judgment  in  Supreme  Court  in  favor  of 
decedent  against  administratrix  on  the  ground 
that  it  was  confessed  at  decedent's  request  and 
was  without  consideration.— In  re  Grimth's  Bs- 
tate (Sup.)  215. 

On  the  Judicial  settlement  of  the  act  of  an  ad- 
ministratrix, the  Surrogate's  CJourt  must  charge 
against  her  a  Judgment  in  favor  of  the  decedent, 
though  she  has  no  property  with  which  to  pay 
it— In  re  Griffith's  Bstate  (Sup.)  215. 

^Account  of  executors  held  properly  surchar- 
ged with  amount  paid  on  jutonent  of  referee  on 
claim  by  decedent's  widow.— In  re  Watson  (Sup.) 


In  accounting  by  administratrix,  held  that 
she  was  chargeable  with  the  personalty  which 
came  into  her  hands,  and  entitled  to  credit 
for  uncollectible  assets,  legitimate  los8e|,  and 
sums  properly  paid  out— In  re  Davies'  Bstate 
(Sur.)  3^. 

*Where  an  executor  seeks  credit  for  a  note 
alleged  to  be  worthless,  the  burden  of  estab- 
lishmg  such  fact  is  on  him. — In  re  Joost's 
Bstate  (Sur.)  878. 

^Application  of  remainderman  to  compel  ex- 
ecutor or  life  tenant  to  account,  denied. — In  re 
Kinsella's  Bstate  (Sur.)  485. 

^Application  of  surety  on  administrator's 
bond  to  open  decree  awarding  distributee  a 
certain  amount  against  the  administrator,  de- 
nied.—In  re  Haight's  Bstate  (Sur.)  488. 

After  report  of  referee  disallowing  charge  in 
favor  of  an  administrator  for  legal  services,  it 
will  not  be  sent  back  to  enable  administrator 
to  prove  items  thereof.— In  re  O'Hara's  Bstate 
(Sur.)  635. 

*In  settlement  of  an  estate  and  distribution 
thereof,  the  Surrogate  Court  has  jurisdiction  to 
determine  whether  the  will  shows  an  intent  to 
convert  realty  into  personalty.— In  re  Faile 
(Sur.)  856. 


^Polnt  annotated.    See  syllabus. 


♦Under  Code  Civ.  Proc.  f  2731.  on  as  ^ 
counting  bv  an  executor  the  court  may  dete- 
mine  wnether  property  transferred  to  him  b? 
the  tesutrix,  his  mother,  belonged  to  the  es- 
tate or  to  tlie  executor.— In  re  Archer's  £sti2 
(Sur.)  1095. 

EXEMPLARY  DAMAGES. 

Allowance  in  action  for  malicious  prosecutiai, 
see  "Malicious  Prosecution,"  i  2. 

EXEMPTIONS. 

From  transfer  tax,  see  "Taxation,**  {  S. 
Of  warehouseman  by  contract  from  negUceaee, 
see  "Warehousemen." 

EXPERT  TESTIMONY. 

In  dyil  actions,  see  '^Bvidence,'*  {  S. 

EXTENSION. 

Of  debt  as  consideration  for  note,  see  "BDls 
and  Notes,"  f  1. 

FACTORIES. 

Laws  relating  to  employment  of  women  as  en- 
croachment on  civil  rights,  see  "CJoostitutioot] 
Law,"  f  2. 

FACTORS. 

See  "Brokers.** 

^Where  a  factor  pledged  hops  sent  to 
him  for  sale  on  commission,  the  owner  hfl4 
entitied  to  redeem  at  any  time  b^ore  sale, 
whether  the  pledgee  had  a  lien  under  Factor 
Law,  Heydecker's  Gen.  Laws,  p.  4792,  c  3i 
f  3,  or  Lien  Lew,  Laws  1897,  p.  53®,  c  41S, 
I  73.— Beken  v.  Kingsbury  (Sup.)  323. 

Where  a  pledgee  of  hops  from  a  factor 
was  charged  with  notice  that  the  hops  did  not 
belong  to  the  factor,  the  pledgee  was  onlv  en- 
titled to  sell  the  hops  at  public  sale  under 
Lien  Law,  Laws  1897,  p.  534,  c  418,  H  SO- 
82,  and  a  private  sale  amounted  to  a  conve^ 
sion.— Beken  v.  Kingsbury  (Sup.)  323. 

In  an  action  by  the  owner  of  hops  against 
a  pledgee  from  a  factor  for  conversion,  tit* 
burden  is  on  the  pledgee  to  show  the  amount 
advanced  on  the  faith  thereof.— Beken  y.  Kin«- 
bury  (Sup.)  323. 

In  an  action  for  conversion  of  certain  hops 
pledged  to  defendant  by  a  factor,  evidence  held 
to  sustain  a  finding  that  defendant  was  put  oc 
inquiry  as  to  the  ownership  of  the  hops  when 
they  were  pledged.— Beken  v.  Kmgsbury 
(Sup.)  323. 

FALSE  PRETENSES. 

In  a  prosecution  for  grand  larceny,  certain 
evidence  held  admissible  to  prove  ownership  ot 
property.— People  v.  Langley  (Sup.)  123L 
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FEDERAL  COURTS. 

oncluslveness  of  judgments  as  between  state 
and  federal  ooorte;  see  ** Judgment,"  |  ^ 

FEES. 

f  clerk  of  court,  see  "Clerks  of  Courts.** 

f  sheriff  or  constable,  see  "Sheriffs  and  Oon- 

stables,**  1 1. 

FELLOW  SERVANTS. 

ee  ''Master  and  Servant,"  |  8. 

FINDINGS. 


ee  ••Trial,"  |  a 
^n  reference,  see  ' 


'Reference,"  i  2. 

FINES. 

iS  Donishment  for  failure  to  pay  alimonyt  Me 
••Divorce,"  f  2. 

FIRE  DEPARTMENT. 

lee  ••Municipal  Corporations,"  I  8. 

FIRE  INSURANCE. 

lee  ••Insurance." 

FOOD. 

'liabilities   of  health   officers   for   interference 
with  sale,  see  "Health,"  I  1. 

Agricultural  Law,  Laws  1893,  p.  663,  c  888, 
i  27,  as  amended  by  subsequent  acts,  requiring 
>ackages  containing  renovated  butter  to  be 
)lainly  marked,  ?i€ld  not  complied  with  by  an 
>ral  statement  of  the  seller  as  to  the  nature 
»f  the  butter  offered  for  sale.— People  v.  Waters 
Sup.)  177. 

FORECLOSURE. 

3f  lien,  see  "Mechanics'  Liens,"  S  4. 
3£   mortgage,   see  "Chattel   Mortgages," 
••Mortgages,"  «  4. 

FOREIGN  CORPORATIONS. 

See  ••Corporations,"  H  6,  7. 

[nsurance  companies,  see  ••Insurance,"  i  1. 


FORMS  OF  ACTION. 


I  1: 


FORFEITURES. 


Df  franchise,  see 
Of  insurance,  see 


••Corporations,"  i 
'•Insurance,"  |  4. 


See  -Action,"  f  2; 
Conversion." 


'•Ejectment";  •TTrover  and 


FRANCHISES. 

Forfeiture,  Me  "CorporationB,"  I  0. 
Of  railroad  companies,  see  "Baiiroads," 


II. 


FORMER  ADJUDICATION. 

Sm  "Jadgment,"  H  8,  4L 


FRAUD. 

See  ••False  Pretenses";   •'Fraudulent   Convey- 
ances." 

By  partioular  cla««ef  of  peraon»,  or  persons  in 

particular  relations. 
See  ••Landlord  and  Tenant,"  I  1. 
Corporate  officers,  see  •'Corporations,"  |  3. 
Stockholders,   see   ••Corporations,"    f   2. 

In  particular  classes  of  conveyances,  contracts, 

transactUmSi  or  proceedings. 
In  procuring  resignation  of  teacher,  see  ••Schools 

and  School  Districts,"  |  1. 
In  use  of  trade-name,  see  "Trade-Marks  and 

Trade-Names,"  |  2. 

Particular  remedies. 
Bill  of  particulars  in  action  for,  see  ••Plead- 
ing," 15. 

I   1«   Deoeptiom  oonstitiitlaK  trsLudf  satd 
liabiUty  therefor. 

*Mere  proof  of  negligence  held  not  to  sustain 
a  judgment  for  plaintiff  in  an  action  for  fraud. 
— Folhemus  v.  Polhemus  (Sup.)  263,  267. 

S   2.    Aoiioiis. 

*An  allegation  of  fraud  without  an  allega- 
tion of  facts  constituting  fraud  is  an  allegation 
of  law.— Ingraham  v.  International  Salt  Co. 
(Sup.)  192. 

*A  complaint  in  an  action  for  fraud  held  suffl 
cient— Motley  v.  Mercantile  Trust  Co.  (Sup.) 
281. 

*In  an  action  for  false  representations  in- 
ducing a  sale  of  stock  of  a  manufacturing  com- 
pany, the  good  will  of  the  company  is  an  ele- 
ment of  value  in  determining  the  value  of  the 
stock.— Von  An  v.  Magenheimer  (Sup.)  659. 

*An  allegation  of  false  representations  by 
"defendant  or  his  agent"  held  insufficient — 
Krans  v.   Lewis  (Sup.)  674. 

*A  complaint  based  on  fraud  in  pleading 
false  representations  must  allege  Just  what 
they  were,  and  wherein  and  to  what  extent  they 
were  false.— Kranz  v.  Lewis  (Sup.)  674. 

*A  complaint  for  fraud  held  required  to  allege 
that  defendant  knew  his  representations  were 
false.— Kranz  v.  Lewis  (Sup.)  674. 


FRAUDS,  STATUTE  OF. 


«  1. 


Promises  to  answer  for  debt,  de- 
'  fault,  or  misoarriase  of  another. 

In  an  action  by  a  creditor  of  the  grantor  of 
land  to  enforce  an  oral  agreement  of  the  gran- 

*  Point  annotatod*    See  syllabus. 
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tee  to  pay  certain  debts  of  the  erantor,  the  de- 
fense of  the  statute  of  frauds  held  not  available 
to  the  defendant.— Greenley  ▼.  Greenley  (Sup.) 
114. 

Testimony  held  to  establish  a  valid  contract 
of  the  owner  of  a  building  to  pay  a  subcon- 
tractor working  thereon.— Block  ▼•  Galitska 
(Sup.)  173. 

S  2.    Real  property   and  estates  and  ia- 
terests  therein. 

Defendants  held  entitled  to  recede  from  on 
oral  agreement  to  lease  a  hall  to  plaintiffs  for 
a  term  of  10  years,  without  restriction,  at  any 
time  before  plaintiff  moved  in.— Csermak  v. 
Wetael  (Sup.)  167. 

f  8.     Operation  and  eifeet  of  statnte. 

*Plaintiffs,  having  knowledge,  before  taking 
possession  of  a  hall,  that  defendants  had  re- 
ceded from  a  prior  oral  agreement  to  give  an 
unrestricted  lease  for  10  years,  held  not  en- 
titled to  enforce  specific  performance  on  the 
theory  of  partial  performance.— Czermak  v. 
Wetzel  (Sup.)  1(J7. 

FRAUDULENT  CONVEYANCES. 

Action  against  executor  to  set  aside,  see  "Ex- 
ecutors and  Administrators,"  S  8. 

By  bankrupt,  see  "Bankruptcy,"  fi  1. 

By  corporations  to  stockholders,  see  "Corpora- 
tions,^* f  5. 

i   1.   Transfers  and  transaetions  invalid. 

*ETidence  in  action  to  set  aside  a  bill  of  sale 
as  fraudulent  held  to  require  judgment  for 
plaintiff.— Sjoberg  v.  Field  (Sup.)  531. 

Mortgage  given  b^  corporation  to  secure  all 
creditors  in  a  building  under  erection  held  not 
rendered  invalid  as  an  unlawful  preference 
within  Stock  Corporation  Law,  §  48,  I^ws  1892, 
p.  1838,  c.  688,  because  certain  creditors  re- 
fused to  accept  under  it— American  Mortg.  Co. 
V.  Merrick  Const.  Co.  (Sup.)  561. 

GARNISHMENT. 

See  "Attachment";  "Execution." 

GAS. 

Conclusiveness  of  judgment  by  state  gas  com- 
mission on  private  consumers,  see  "Judg- 
ment," §  4. 

Conclusiveness  of  jud^rment  in  state  court  re- 
straining company  from  cutting  off  gas  on 
proceeding  in  federal  court,  see  "Judgment," 
I  4. 

Conflicting  jurisdiction  of  state  and  federal 
court,  of  action  for  penaltv  for  excessive  char- 
ges by  gas  company,  see  *  Courts,"  |  4. 

Determination  of  constitutional  questions  in 
suit  to  regulate  rate  to  be  charged  consumers 
of,   see   "Constitutional   Law,"   §   1. 

Discovery  in  action  for  price  of  gas,  see  "Dis- 
co very,'*  §  1. 

Laws  relating  to  rate  to  be  charged  consumers 
for  as  impairing  obligation  of  contracts,  see 
"Constitutional  Law,*'^  §  3. 


Laws  regulating  to  rate  to  be  charged  coqsee- 
ers  of  as  denial  of  due-  process  of  law.  trr 
"Constitutional  Law,"  |  4. 

Mandamus  to  comi)el  eras  company  to  fnni-i 
gas,  see  "Mandamus,     |  2. 

^Fixing  by  Legislature  of  maximum  nu 
compensation  for  gas  company  held  to  autbdr:i 
it  to  charge  up  to  that  rate. — Brooklyn  UL.>e 
Gas.  Co.  V.  City  of  New  York  (Sup.)  570, 

*  Where  a  gaa  company  charged  less  than  :t 
maximum  rate  fixed  by  the  L^islature.  .je 
courts  had  no  power  to  determine  that  the  rstB 
charged  was  unreasonably  high.  —  Br^t  'i 
Union  Gas  Co.  v.  City  of  New  York  (Supj  t^.  ] 

*RuIe  that  a  public  service  gas  company  e.*' 
charge  only  a  reasonable  rate,  which  may  • 
ascertained  in  a  given  case  by  the  courts.  * 
no  application  where  the  Legislatiire  has  fii-. 
a  maximum  rate.— Brooklyn  Union  Gaa  Ca  t 
City  of  New  York  (Sup.)  625. 

GENERAL  SLOCUM  DISASTER. 

Donations  for  relief  of  sufferers  of,  see  *'Clia> 
ities."  I  2. 

GIFTS. 

Charitable  gifts,  see  "Charities." 
Transfer  taxes,  see  '^Taxation,"  {  3. 

S    1.    Inter  TlToa. 

*A  written  instrument  executed  by  a  d(^>- 
ent  construed  to  pass  title  to  certain  st>^e. 
though  possession  and  dividends  wer«  reta:  i- . 
by  the  donor  until  death. — In  re  King  i:Sj;  ' 
1089. 

GOOD  FAITH. 

Finding  as  to  purchase  of  stock  in  good  faith 

see  "Trial,"  §  6. 
Of  party  asking  equitable  relief,   see  •*Spe.:-* 

Performance,**^  I  2. 
Of  purchaser,  see  "Bills  and  Notes,"  $  2. 
Purchasers  of  corporate  shares,   see   •*Corpoft- 

tions,"  §  1. 
Of  purchaser  of  land,  see  "Vendor   and  Pu> 

chaser,"  |  3. 

GOOD  WILL. 

Where  the  net  value  of  the  entire  prop^^^^ 
and  assets  of  a  manufacturing  corporari  - 
amounted  at  the  most  to  $163,000,  a  finding  • ' 
the  value  of  its  good  will  at  $199,000  wa«  •! 
cessive.— Von  An  v.  Magenheimer  CSup.)  GT^. 

The  value  of  the  good  will  of  a  mannf actnri:  z 
company  held  fairly  arrived  at  by  multiplyi:: 
the  average  net  profits  by  a  number  of  yki^ 
having  reference  to  the  nature  and  chamcter  ^  ' 
the  business.— Von  Au  v.  Magenheimer  (Sup. 
059. 

There  is  no  specific  rule  for  the  determ^r-- 
tion  of  the  value  of  good  will,  but  each  c^ 
must  be  considered  in  the  light  of  the  surrosi 
ing  facts,  and  the  question  of  value  must  with 


*  Point  annotated*    See  syllabus. 
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fc  proper  limits  be  left  to  the  jury,  whose  con- 
Risioiis  must  rest  on  legitimate  evidence  estab- 
ihiiis  value.— Yon  Au  v.  Magenheimer  (Sup.) 

GRAND  JURY. 

Ice  ''Indictment  and  Information.** 

GUARANTY. 

Df  payment  of  dividends  on   corporate  stock, 

i^ee  '"Corporations,"  §  1. 
Requirements  of  statute  of  frauds,  see  '*Fraudb, 

Statute  of,"  $  1. 


GUARDIAN  AND  WARD. 


I  1. 


tder  order 


Sales  And  eo&Teyaiioes 
of  court. 

An  application  to  sell  real  estate  of  infants 
to  pay  claims  of  mother  denied,  where  it  was 
based  in  part  on  the  dealings  of  the  mother  as 
administratrix  with  her  deceased  husband's  es- 
tate in  a  foreign  state. — In  re  Wyckoflf  (Sup.) 
417. 

♦Report  of  referee  appointed  under  Code  Civ. 
Proc  fi  2354,  on  an  application  to  sell  real  es- 
tate of  infants,  held  not  binding  on  the  court. 
—In  re  WyckoflE  (Sup.)  417. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal,"  |  6L 

HEALTH. 

See  "Food." 

Certiorari   to  review  action  of  department  of, 
see  "Certiorari,"  §  1. 

S  1.   Boards  of  liealtli  .and  sanitary  of- 
lloers. 

•Board  of  health  illegally  interfering  with  the 
carrying  on  of  the  business  of  selling  milk,  held 
subject  to  the  same  liabilities  as  an  individual. 
—People  V.  Department  of  Health  of  City  of 
New  York  (Sup.)  788. 

§  2.    Basnlations  and  offenses. 

•Police  power  of  the  state  may  be  exercised 
in  relation  to  the  business  of  selling  milk.— Peo- 
ple V,  Department  of  Health  of  City  of  New 
Tork  (Sup.)  788. 


HEARING. 

On  account  of  personal  representatives,  see  "Ex- 
ecutors and  Administrators,"  |  9. 

HEIRS. 

Bee  "Descent  and  Distribution." 


HIGHWI 

See  "Bridges" ;  "Municipi- 1 

Uights  of  abutting  owm  i 

juries  in  exercise  of  pov 

see  "Eminent  Domain," 

HOMICI 

Commitment  of  accused, 
I  2. 

Hospir 

Liability  for  Injuries  fro: 
of  in  general,  see  "Negli  i 

HUSBAND  A 

See  "Divorce";  "Dower." 
Competency  as  witnes5?es, 
Election  by  wife  between 

husband,  see  "Wills."  §  ii 
Evidence  of  survivorship,  i 
Marriage  settlement  as  pi 

bankrupt,  see  "Bankrup 
Proof  of  agency  of  wife  c 

cipal  and  Agent,'-  §  1. 
Rights  of  survivor,  see  **V 

istrators,"  fi  4. 
Transfer  tax  on  property 

nuptial  agreement,  see  '" 

$    1.    Marriage  settlei 

*A  marriage  settlement 
good  consideration.— Hosi  I 
797. 

i  X.     Separation    and 


♦Where  a  wife  assigned 
band's  life  to  him  as  a 
agreement,  their  reconcilii 
signments.— Dudley  v.  Fii 
(Sup.)  934. 

fi   3.    Abandonment. 

♦A  conviction  of  being  ! 
abandoning  his  wife  with 
under  Greater  New  Yorl 
378,  §  685  (Laws  1897), 
1901,  p.  279.  c.  466,  held 
evidence.— People   v.   Den 

IMPAIRING    OBLIG/ 
TRAC 

See  "Ckmstitational  Law,' 

IMPEACH 

Of  witness,  see  "Witness© 

IMPLIED  CO 

See  "Money  Lent" ;  "Moi 

Labor." 
Warranties  on  sale  of  goo 
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IMPRISONMENT. 


IMPROVEMENTS. 

Llena,  see  "Mechanics'  Liens." 
Public    improvementa,    see    "Municipal    C6rpo- 
rations,"  {  5. 

That  a  railroad  company  wrongfully  con- 
Btructed  a  bridge  over  a  highway,  with  supports 
resting  on  such  highway,  the  fee  of  which  be- 
longed to  plaintiff,  held  not  to  confer  title  to 
the  bridge  of  plaintiflf.— Coatsworth  y.  Lehigh 
Valley  By.  Co.  (Sup.)  504. 

INCOME. 

Trust  to  pay  Income,  see  "Trusts,"  8  1. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Mnnicipal  Ck>rporationB,"  {  1. 

INCUMBRANCES. 

As  defect  In  title  of  vendor,  see  "Vendor  and 

Purchaser,"  S  2. 
On  property  devised  or  bequeathed,  see  "Wills," 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  {  5. 

INDICTMENT  AND  INFORMATION. 

S    1.    Amendmeiit. 

Under  CJode  Cr.  Proc.  §  293,  an  Indictment 
for  grand  larceny  held  properly  amended  so  as 
to  conform  to  the  proof  as  to  the  description  of 
certain  property.— People  v.  Langley  (Sup.)  123. 

INDORSEMENT. 


Of  bill   of  exchange  or 
"Bills  and  Notes,"  §  2. 


promissory   note,   see 


INFANTS. 


See  "Guardian  and  Ward" ;  "Parent  and  Child." 
Presumptions  on  appeal  as  to  testimony  of  child, 
see  "Criminal  Law,"  §  6. 

S    !•    Cnstody  and  proteotion. 

Evidence  held  insufficient  to  support  a  con- 
viction under  Pen.  Code,  §  289,  for  endanger- 
ing the  health  and  morals  of  a  child  under  10 
years  of  age.— People  v.  Donohue  (Sup.)  202. 

I  2.    Property  and  oonTeyances. 

♦A  proceeding  for  exchange  of  property  of  in- 
fants held  unauthorized  by  Code  Civ.  Proc  S 
2348.— In  re  Adderley  (Sup.)  421.  ^ 


See 


INFERIOR  COURTS. 

'Courts,"  S  8. 


*Poiat  annotated.    See  syllabvi. 


INHERITANCE. 

See  "Descent  and  Distribution.'* 

INHERITANCE  TAX. 

See  "Taxation,"  {  3. 

INJUNCTION. 

Conclusiveness  of  judgment  in  state  court  r^ 
straming  company  from  cutting  off  ms  c 
proceeding  in  federal  court,   see  "JadgmeoL' 

Conflicting  jurisdiction  of  state  and  feC-r 
courts  of  suit  for,  see  "Courts,"  14. 

Relief  against  particular  acts  or  proccc4iag%. 
Abatement  of  nuisance,  see  "Nuisance,"  $  1 
Exercise  of  power  of  eminent  domain,  see  "Esl 

nent  Domain,"  §  4. 
Foreclosure  of  mortgage,  see  "Mortgages,"  |  4. 
isegligent  operaUon  of  railroad,  see  "RaUroais 

§  5. 
Unfair  competition  in  trade,  see  "Trade-Marb 

and  Trade-Names."  §  2. 
Use  of  firm  name  after  dissolution,  see  •*Trad^ 

Marks  and  Trade-Names,"  S  1. 

§    1.    Katai-e  and  eroiinda  in  eeneraL 

An  injunction  during  the  pendency  of  an  k- 
tion  to  restrain  the  placing  of  transmif^^  l 
cables  in  iron  pipes  on  the  exterior  girdfr  -' 
the  viaduct  in  Park  avenue  in  the  city  of  Xe* 
York  denied.— Mt.  Morris  Bank  v.  New  Yen 
&  H.  R.  R.  Co.  (Sup.)  544. 

In  a  suit  against  a  railroad  company  for  tr» 
pass,  complainant  held  not  entitled  to  a  mar.:: 
tory  injunction  requjring  the  removal  of  cen. . 
structures,  etc.— Colgate  v.  New  York  Cent.  A 
H.  R.  R.  Co.  (Sup.)  650. 

9   2.    Snbjeota  of  proteotion  and  relief. 

•Agreement  as  to  effect  of  dissolution  of  nart 
nership  construed,  and  held  that  retiring  par 
ner    would    be    restrained    from    soliciting 
customers    of    the   firm,    and    all    who    beca 
customers  after  the  dissolution  of  the  partn. 
ship.— Sanford  Dairy  Co.  v.  Sanford  (Sup.)  2? 

♦Equity  will  not  enjoin  a  libel  against  pnr. 
erty  where  plaintiff  by  his  inability  to  pn^i- 
special   damage  has   no   remedy   at   law— B- 

/If^^^.^on*?;  ^®-  ^-  Typographical  Union*  No/: 
(Sup.)  292. 

Combination  refusing  to  have  bnsiness  drV 
ings  with  another  until  he  ameliorates  c»>n> 
tions  inimical  to  welfare  of  members  of  «> 
bination    held   not    a    legal    offense.— -But r^- 
^^b.  Co.  V.  Typographical  Union  No.  6  (Sup-J 

♦Striking  employ^  of  a  publishing  compa-T 
held  entitled  to  send  out  circulars  settine  fo-- 
the  circumstances  of  the  strike  and  pequ^r^- 
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heir  friends  to  withdraw  their  patronage.— But- 
erick  Pub.  Co.  v.  Typographical  Union  No.  6 
Sup.)  292. 

^Strilcing  employee  and  local  labor  anions 
nay  be  restrained  from  resorting  to  threats  or 
'raud  in  their  relations  with  employes  who  take 
heir  places.— Butterick  Pub.  CJo.  v.  Typographi- 
cal Union  No.  6  (Sup.)  292. 

*  Plaintiff  held  entitled  to  an  injunction  re- 
straining proceeding  under  a  local-option  elec- 
tion founded  on  insufficient  preliminary  proceed- 
ings.—Kennedy  V.  Warner  (Sup.)  616. 

*Where  an  owner  of  a  building  had  moved  the 
same  into  a  street  with  intent  to  move  it  to 
another  location,  he  is  entitled  to  a  permanent 
instruction  restraining  the  city  department  of 
works  from  interfering  with  such  building.— 
Hinman  v.  Clark  (Sup.)  1068. 

I  8«     Preliminary  and  iaterlocntory  ia« 
Jnnotions. 

*Where  plaintiff's  right  is  doubtful,  injunction 
pendente  lite  granting  full  relief  will  not  be 
allowed.— Butterick  Pub.  Co.  ^  Typographical 
Union  No.  6  (Sup.)  292. 

Objections  to  validity  of  consents  obtained  by 
railroad  from  local  authorities  will  not  be  de- 
termined on  meager  affidavits  that  the  consents 
wpre  invalid.— New  York  &  L.  I.  R.  Ck).  v. 
O'Brien  (Sup.)  316. 

Validity  of  plaintiff's  franchise  in  which  a 
large  amount  of  money  was  invested,  and  great 
public  interests  are  concerned,  will  not  be  de- 
termined on  affidavits  on  preliminary  motion, 
but  will  await  the  trial. — New  York  &  L.  I.  R. 
Co.  v.  O'Brien  (Sup.)  316. 

In  a  suit  to  set  aside  a  transfer  of  corporate 
stock  to  defendant  as  general  manager  of 
plaintiff  corporation,  a  summary  order  direct- 
ing defendant  to  surrender  to  the  plaintiff  all 
the  books  and  other  property  of  it  in  his  pos- 
session was  not  justified. — Maine  Product  Co. 
V.  Alexander  (Sup.)  709 ;  Same  y.  National  Gum 
&  Mica  Co.  (Sup.)  712. 

Under  Code  Civ.  Proc.  S  604,  the  court  was 
not  justified  in  restraining  defendant  from  act- 
ing as  general  manager  of  plaintiff  corporation, 
where  it  was  not  shown  by  affidavit  that  de- 
fendant was  threatening  to  so  act.— Maine 
Product  Co.  V.  Alexander  (Sup.)  709;  Same  v. 
National  Gum  &  Mica  Co.  (Sup.)  712. 

Under  Code  Civ.  Proc.  §  603,  the  court  was 
not  justified  in  restraining  defendant  from  act- 
ing as  general  manager  of  a  corporation  where 
no  relief  was  asked  for  in  the  complaint  in 
relation  thereto.— Maine  Product  Co.  v.  Alex- 
ander (Sup.)  709;  Same  v.  National  Gum  & 
Mica  Co.  (Sup.)  712. 

An  injunction  restraining  defendant  from 
voting  on  or  exercising  any  rights  incident  to 
the  ownership  of  stock  pending  the  suit  held 
not  authorized.— Maine  Product  Co.  v.  Alex- 
ander (Sup.)  711. 

♦Plaintiff,  not  setting  forth  a  cause  of  ac- 
tion entitling  her  to  judgment,  held  not  en- 
titled to  an  injunction  pendente  lite.— HoUister 
v.  WohlfeU  (Sup.)  907. 


S   4.  Pennaneitt    injimetioit    and    ather 
relief. 

*Where  an  owner  of  a  pier  sues  to  enjoin 
the  city  which  had  commenced  proceedings  to 
condemn  the  same  for  an  alleged  trespass  to  the 
property,  and  the  injunction  was  denied,  the 
court  will  not  retain  jurisdiction  to  award 
damages,  but  will  leave  the  owner  to  establish 
the  same  in  the  condemnation  proceedings. — 
American  Ice  Co.  v.  City  of  New  York  (Sup.) 
748. 

I  6.    Writ,  order  or  decree,  serrioe,  and 
enforoement. 

An  order  in  an  action  In  a  federal  court  by 
a  gas  company  seeking  among  other  things  to 
restrain  the  Attorney  General  and  District  At- 
torney from  enforcing,  under  Code  Civ.  Proc. 
S  1962,  the  penalty  prescribed  by  Laws  1906,  c. 
125,  S  3,  for  violating  the  statute  regulating 
the  price  of  gas  in  the  city  of  New  York,  con- 
strued, and  held  not  operative  on  private  con- 
sumers not  parties  to  the  bill. — Richman  v.  Con- 
solidated Gas  Co.  (Sup.)  81 ;  Grossman  y.  Same 
(Sup.)  100. 

S   6.    Liabilities  on  bonds  or  imdertak* 
Ings. 

A  reference  to  ascertain  damages  held  prema- 
ture under  Code  Civ.  Proc.  S  620,  when  made 
on  the  mere  vacation  of  the  temporary  injunc- 
tion.—Slingerland  v.  Albany  Typographical 
Union  No.  4  (Sup.)  569. 

INNKEEPERS. 

*An  innkeeper  is  not  liable  for  injuries  re- 
ceived by  a  guest  through  falling  down  steps 
while  groping  his  way  through  a  dark  pas- 
sageway.—Dailey  V.  Distler  (Sup.)  679. 

IN  PAIS. 

Estoppel,  see  "Elstoppel,"  {  1. 

INSANE  PERSONS. 

Commencement  and  prosecution  of  action 
against,  in  general,  see  "Action,"  §  4. 

E/ffect  of  insanity  of  accused  at  time  of  trial, 
see  "Criminal  Ijaw,'*  S  4. 

Effect  of  stay  of  action  against  incompetent  on 
limitation,  see  "Limitation  of  Actions,"  §  1. 

Partition  of  lands  of  incompetents,  see  "Parti- 
tion," S  3. 

S    1.    Property  and  oonTeyaitoes. 

The  court  on  appointing  a  committee  for  an 
incompetent  held  required  to  apply  the  prop- 
erty in  payment  of  claims  pro  rata,  without 
preference.— Grant  v.  Humbert  (Sup.)  44. 

A  creditor  of  an  incompetent  held  to  ac- 
quire no  priority  in  the  payment  of  his  claim 
by  bringing  an  action  at  law  thereon  prior  to 
the  appointment  of  a  committee. — Grant  v. 
Humbert  (Sup.)  44. 

Committee  of  incompetent  held  not  liable  in 
his  representative  capacity  for  injuries  to  per- 
son falling  through  hole  in  building  of  incom- 
petent.—Ward  V.  Rogers  (Sup.)  1058. 


•Point  annotated.    See  syllabns. 
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^iQcumpecenc  neia  not  iiaoie  lor  injuries  ro 
person  falling  through  the  floor  of  his  building, 
left  unprotected  by  negligence  of  his  committee. 
—Ward  V.  Rogers  (Sup.)   1058. 

§   3.    Actions. 

An  order  permitting  a  service  of  summons 
on  an  inmate  of  a  state  insane  hospital,  for 
whom  no  committee  has  been  appointed,  is  not 
an  order  granting  leave  to  bring  an  action 
against  him. — Grant  v.  Humbert    (Sup.)  44. 

♦An  action  may  be  maintained  without  leave 
of  court  against  an  inmate  of  an  insane  hospital, 
for  whom  no  committee  has  been  appointed. — 
Grant  v.  Humbert  (Sup.)  44. 

♦A  creditor  of  an  incompetent,  for  whom  a 
committee  has  been  appointed,  held  required  to 
petition  the  court  for  the  allowance  and  pay- 
ment of  his  claim,  or,  in  the  alternative,  for 
leave  to  sue  thereon. — (irant  v.  Humbert  (Sup.) 
44. 

The  failure  of  a  creditor  suing  an  incompetent 
to  obtain  leave  of  court  to  prosecute  the  action 
held  not  waived  by  the  action  of  the  committee 
of  the  incompetent. — Grant  v.  Humbert  (Sup.) 
44. 

A  Judgment  recovered  in  an  action  against  an 
incompetent,  brought  prior  to  the  appointment 
of  a  committee,  can  only  be  enforced  by  ap- 
plication to  the  court — Grant  v.  Humbert  (Sup.) 
44. 

*A  decree  settling  the  account  of  an  executor 
and  testamentary  trustee  held  valid  though  pro- 
ceedings were  not  had  in  the  Supreme  Court 
relative  to  service  on  an  incompetent  who  was 
a  necessary  party.— Meeka  v.  Meeks  (Sup.)  667. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  building  association,  see  "Building  and  Loan 

Associations." 
Of  corporation,  see  "Corporations,"  $  5* 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  §  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§  4. 

INSURANCE. 

Assignment  as  part  of  separation  agreement,  see 
"Husband  and  Wife,"  §2. 

Mandamus  to  compel  insurance  company  to 
send  policy  holders'  statement  of  nominations 
for  officers,  see  "Mandamus,"  §  2. 

Mandamus  to  insurance  commissioner,  see 
"Mandamus,"  §  2. 

Unlawful  donation  of  funds  of  insurance  com- 
pany as  embezzlement,  see  "Embezzlement." 

§    1«    Control  and  regulation  in  generaL 

In  an  action  against  a  foreign  insurance 
company,  the  superintendent  of  insurance,  hav- 
ing admitted  due  service  under  Laws  1892,  p. 


not  arcacK  cue  service  on  me  grouna  uiai.  :i 
was  not  personally  made  on  the  superintendent. 
— Appelbaum  v.  Star  Fire  Ins.  Co.  (Sap.)  747. 

I  2«     Tbe  contract  in  soneral. 

♦Contract  of  insurance  held  a  New  York  con- 
tract.—Napier  V.  Bankers'  Life  Ina.  Co.  of 
City  of  New  York  (Sup.)  1072. 

8  3.  ilLSsig:nnient  or  other  traaafer  of 
policy. 

Where  a  policy  on  a  husband's  life  wa^ 
payable  to  nis  wife,  an  assignment  thc^e^  f 
from  her  to  him,  not  accompanied  by  his  wrii- 
ten  consent  thereto,  required  by  Domestic  Re- 
lations Law,  Laws  im  p.  220,  c  272,  |  22. 
held  void.— Dudley  v.  Fifth  Avenue  Tmat  Co. 
(Sup.)   934. 

S  4.  Forfeiture  of  policy  for  hreaeh  of 
promissory  warranty,  covenant, 
or  condition  snhseqnent. 

^Insurance  Law,  Laws  189o,  p.  160,  c  85.  f 
312,  requiring;  notice  to  insured  irrespeciive  of 
place  of  residence,  relates  only  to  what  are 
known  as  stipulated  premium  policies,  and  is 
not  to  be  read  in  connection  with  Laws  1892, 
p.  1972,  c.  690,  §  92.  forbidding  forfeitures  with- 
in one  year  from  default  unless  notice  has  be^n 
mailed  to  insured.— Napier  v.  Bankers'  Life  Ins. 
Co.  of  City  of  New  York  (Sup.)  1072. 

♦Laws  1892,  p.  1972,  c.  690,  §  92,  as  amende<i 
by  Laws  1897,  p.  91,  c.  218.  relating  to  f.^r- 
feitures  of  iwlicies,  is  applicable  only  to  per- 
sons having  a  known  post  ofSce  address  in  the 
state.— Napier  v.  Bankers'  Life  Ins.  Co.  of 
City  of  New  York  (Sup.)  1072. 

S  5.  Estoppel,  waiver,  or  >gr— ntenti 
affectina  right  to  avoid  or  for- 
feit policy. 

•Insurer  in  a  life  policy  held  estopped  frwa 
claiming  a  forfeiture  for  nonpayment  of  a  pre- 
mium.-^arey  v.  John  Hancock  Mut.  Life  Ins- 
CJo.  (  Sup.)  289. 

S  6.    Actions  on  policies. 

♦Complaint  in  an  action  on  an  insurance  policy 
held  not  to  suflSciently  allege  that  the  insured 
property  was  destroyed  or  injured  by  fire. - 
Ivrank  v.  (Continental  Ins.  O.  (Sup.)  399. 

♦A  special  limitation  for  actions  on  a  fire  pol- 
icy in  the  form  prescribed  by  Laws  1886,  p.  <2L 
c.  488.  §§  2.  3;  I^ws  1892,  p.  1980,  c.  tSm,  4 
121— ^cW  a  limitation  specially  prescribed  by 
law  within  Code  Civ.  Pix)c.  %  414. — Bellinger  v. 
German  Ins.  Co.  (Sup.)  424. 

Code  Civ.  Proc  §  405,  authorising  the  com- 
mencement of  a  new  action  after  limitatioBs 
had  run  in  case  the  first  action  is  terminsteii 
for  other  than  certain  causes,  held  applicable  to 
a  special  limitation  contained  in  a  fire  insur- 
ance policy,  as  authorized  by  Laws  18S6.  p. 
721,  c.  488.  §§  2,  3 ;  I^ws  1892,  p.  1980.  c  (»•. 
§  121.— Bellinger  v.  German  Ins.  Co.  (Sap.t 
424. 

Where  plaintiff  sought  to  establish  the  in- 
validity of  certain  awards  in  actions  on  in<»ir- 
ance  policies,  but  was  unable  to  establish  the 


♦Point  annotated.    See  syllabus. 


J  fraud    alleged,   he  was  nevertheleRs  entitled  to 
recover  the  amount  of  the  awards  without  costs. 
^Bellinger  y.  German  Ins.  Co.    (Sup.)  ^24. 

'  INTENT. 

I  Fraudulent,  see  "Fraudulent  Conveyances,"  §  1. 

t 

INTEREST. 

F!Iement  of  damages,  see  "Damages,**  §  2. 
I  Liability  of  trustees,  for  interest,  see  "Trusts,** 
f       §  4. 

I*  friability  of  surviving  partner  for  interest,  see 
I       -I^artnership,**  §  3. 

On  damages  in  ejectment,  see  "Ejectment,**  §  1. 
I   On    shares  in  corporation,  see  "Corporations," 
§  1- 

Recovery  of  interest  paid  by  mistake,  see  "Pay- 
ti        ment,'^  {  1. 

!■ 

INTERLOCUTORY  INJUNCTION. 

S«e  "Injunction,"  (  8. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTESTACY. 

See  ''Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Ballots  in  iocal  option  election,  see  "Elections," 
S  3. 

Certiorari  to  review  local  option  election,  see 
"Certiorari,**  §  1. 

Oepositions  in  proceedings  by  commissioner  of 
excise,  see  "Depositions.** 

Mandamus  as  remedv  for  holding  local  option 
election  on  insufficient  petition,  see  "Manda- 
mus,** §  1. 

Recovery  of  costs  in  action  on  liquor  dealer's 
bond,  see  "Costs,**  §  1. 

Restraining  proceedings  under  local  option  elec- 
tion, see  "Injunction,**  §  2. 

§    1.    Iiooal  option. 

♦Petition  under  Liquor  Tax  Law,  Laws  1806, 
p.  57,  c.  112,  §  16,  held  not  certified  in  compli- 
ance with  the  statute.— Jackson  v.  Seeber  (Sup.) 
563. 

Under  Town  Law,  Laws  1800,  p.  1217,  c. 
569,  §  34,  and  Liquor  Tax  Law,  Laws  1806,  p. 
57,  c.  112,  §  16,  a  petition  under  section  16  rela- 
tive to  local  option  held  insufficient  to  authorize 
the  submission  of  statutory  questions.— Kennedy 
V.   Warner  (Sup.)  616. 

The  acknowledgment  of  a  petition  under  sec- 
tion 16  of  the  Liquor  Tax  Law,  in  relation  to 
local-option  Laws  1806,  p.  57,  c.  112,  S  16,  held 
insufficient  (Real  Propertv  Law,  Laws  1806,  p. 
Oil,  c  547,  f  255;  Cocfe  tfiv.  Proc.  %  037 ;  Statu- 
tory Construction  Law,  Laws  1802,  p.  1488,  c. 
677,    §   15).— Kennedy    v.   Warner    (Sup.)    616. 


Under  Liquor  Tax 
c.  112,  S  16,  held  that 
knowledgment  of  a  pet 
dition  precedent  to  th 
utory  questions.— Ken 
616. 

Special  town  meetint 
tion  will  not  be  ordc 
canvass  at  a  liquor 
Liquor  Tax  Law,  Lai; 
16,  where  a  proper  < 
affected  result.— In  re 

Liquor  option  questi> 
erly  submitted  under 
1806,  p.  57,  c.  112,  S 
been  properly  canvass* 
Ct.)  470. 

On  motion  for  resub 
of  local  option,  wheth 
was  signed  and  ackno 
law,  cannot  be  raised,  i 
petition  then  the  electic 
perley  (C3o.  Ct.)  473. 

♦Petition  for  local  op 
uor  Tax  Law,  Laws  11 
held  not  defective  beci 
were  not  on  one  paper. 
Ct.)  473. 

It  is  no  ground  for 
oi)tlon  election  that  the 
will  be   injured   unless 
carrfed  on  in  the  comm 
(Co.  Ct)  473. 

That  ladies  furnished 
at  an  election  for  the 
votes  within  prohibited  c 
subject  the  offenders  t 
sufficient  ground  for  res 
perley  (Co.  Ct.)  473. 

Evidence  held  not  to  : 
local  option  election.— In 
473. 

§   2.    Iiioenses  and  ta 

Certified  copy  of  state 
in  local-option  election 
clerk  under  Liquor  Tax 
57,  c.  112,  S  16,  is  conti 
issue  a  liquor  tax  certif 
(Sup.)  467. 

§    3.    Offenses. 

Conviction  for  selling  V 
fied.  though  defendant  dl* 
customer  into  barroom. — 
174. 

INVEST 

By  trustee  of  trust  fund 

.  issi 

Presented  (or  review  oi 
(3. 

JOIN 

Of  causes  of  action,  see 


*  Point  annotated.    See  syllabus. 


The  court  held  Toqwir^d  to  direct  h  f^enernl  ac- 
counting of  all  trttiisuctJoiiB  between  the  parties 
to  an  agrpement,  relating  to  the  pmehflKe,  de- 
Telopments  and  eale  of  real  estates—Berg  v. 
Mead  (Sup.)  792, 

JUDGES. 

See  "Courts." 

Issuance  of  aubp^Biia  by  judge,  see  "Witnesges/' 

JUDGMENT. 

Conformity  of  judgment  to  pleading  in  action 

for    impalrrnnnt    of    mortgage    s^^curity,    see 

"Judgment,"  §  2. 
Decisions  of  courts  in  Keni^raL  see  "Courts,"  f  2. 
EflFect  of  judsfment  in  forwrlosure  on  party  filing 

notice  of  lien  after  filing  of  lift  pendenn,  see 

"Us  Peodeos/' 
Enforcement  by  creditors'  suit,  see  "Creditors' 

Suit." 
Liability  of  heirs^  see  '^Executors  and  Admin- 

istratorst"  §  7. 
Sales  under  judgment,  see  "Judicial  SaleB,*' 

In  action»  by  or  affainit  particular  cla»$es  of 
perionit. 
See  "Insane  Persons."  |i  a 

In  pariicul<ir  civil  actions  or  proceedings. 
See  "Divorce,"  g  1 ;  ^'Injunctioa/'  |  5r  "Specid* 

Perform  a  Dee>"  S  3. 
On  appeal  or  writ  of  error,  see  "Appeal,*'  f  7. 
.Proceedings  for  assesisment  of  transfer  tax,  see 
"Taxation;*  I  3. 

See  "Appeal" 

S    1.    Br  defaiat. 

*Tbe  denial  of  a  motion  to  open  &  default 
taken  against  a  defendant  held  proper  (Code  t'iv, 
Proc  §  724).-^Ir0n  Clad  Alfg,  Co,  v.  Steffen 
(Sup.)  im. 

♦Motion  to  set  aside  order  on  opening  default 
that  judgment  should  stand  for  whatever  judg- 
ment plaintilf  may  tinallv  obtain  denied.— Fuller 
Buggy  Co.  V*  Cudney  (yup.)  282. 

Under  the  circumstances,  held  proper  for  the 
trial  (»ourt  to  have  opened  defendant*^  default,— 
Appelbaum  v.  Star    Fire  Ins.  Co.  (Sup.)  747. 

•Judgment  set  aside  without  filing  of  nffida- 
vit  of  merits  whore  summons  served  by  mail  wiia 
not  received  until  sfter  court  bad  convened.- 
Sears  v.  Teohagen  (Co.  Ct.)   40l>. 

S    2.     On  trial  of  Issiiea, 

Under  Code  Civ.  Proc.  IS  1021,  1230.  hf*U 
that  certain  defendants  were  entitled  on  motion 
to  an  order  directing  a  dismissal  of  the  com- 
plaint as  against  tbem, — McCrea  v,  Robinson 
(Sup.)  328. 

♦A  recovery  for  an  impairment  of  a  mortgage 
security  held  not  properly  granted  under  a 
complaint  for  dajnagea  to  real  property  and  for 


§   3.    Meiiger  suid  bar  of  catLiea  of  aetlM 
and  defensea. 

Note  by  beneficiary  to  trtjstee  keU  m  prt 
settle ment  of  liability  to  trustee*  and  not  u 
additional  obligation  and  a  recovery  on  tb?  a^ 
In  addition  to  the  liability  found  will  not  be  tn 
thorized.— Putnam  v,  Lincoln  Safe  Deposit  C* 
(Sup.)  101. 

Plaintiff  held  precluded  by  a  judgment  froa 
maintaining  an  aetion  for  the  conversioa  of  t<.^ 
tain  corporate  stock.— 0*Dwyer  v.  Verdoo  {^Jp » 
5S8. 

Right  of  Tendee  under  Laws  1897*  p.  &*1.  f* 

4ia  S  116»  as  amended  by  Laws  1900.  p.  1^21 
c  702,  to  recover  from  vendor  amonnt  pa^J 
on  property  conditionally  sold  and  r&takt*n  If 
the  vendor  for  default,  held  not  barred  &f  t'^ 
fact  that  the  vendor  sued  to  recover  prt^e«^iiGL 
of  the  articles  sold  in  which  action  v«nW  suf- 
fered default-— Roach  v.  Curtis  (C^  CD  411. 

§  4»      ConclnilTenesfl    of   adjiidi««ti«a. 

•In  an  nctiou  by  li'Kafees  against  an  eieroTftf 
to  have  certain  annuities  declared  a  IJeo  m  Xhtf 
real  estate  of  the  decedent,  other  legatees,  wh^ 
were  made  defendants  and  failed  to  aa^w. 
were  barred  by  a  judgment  dismissing  the  ct^ns- 

f)laint  on  the  merits.^Munroe  v.  Mather-Lo^ 
ace  (Sup.)  27, 

A  party  to  an  action  in  a  state  coon  to  it- 
It  rain  a  gas  company  from  cut  ting  off  |w 
iTonnections  and  charging  a  higher  rate  t^ 
that  prescribed  by  statute  held  not  a  |*n? 
to  a  btil  by  the  company  in  a  federal  0(?cr: 
rvi^eking  nmong  other  things  to  rwlrain  i^ 
DNtrict  Attorney  and  Attorney  Oeneral  fnici 
enforcing  against  defendant^  under  Code  Ot. 
Proc.  9  im^2,  the  penalty  prescribed  bv  Ut^ 
11K>6»  c*  125,  I  3,  for  violating  a  provision  pJ 
such  chnptcr  fixing  sneb  rate  in  the  dtj  « 
New  York, — Rich  man  v.  Consolidated  Gas  O- 
(Sup.)  81 :   Grossman  v.  Same  (Snp.)  UH 

An  adjudicfltjon  by  the  federal  eotirt  b  tft 
action  to  have  Laws  lfN>5.  p,  2002,  c.  T37. 
crejitine  the  commission  of  gas  and  el^iridt?. 
the  order  of  the  commissi  oners  tberenader  fil- 
ing a  rate,  f^ws  1IX)6,  c,  125,  fitinf  a  Ul# 
rate,  and  Laws  1905,  p.  2001,  c.  736.  fiiins  t^ 
rate  to  be  charged  the  city  of  New  Tort,  id- 
jndffwl  void»  held  neither  res  ndjudirata  nor  stap 
decisis  as  to  private  consumers  not  made  par- 
ties to  the  bill. — Richman  -v-  Consolidated  Gif 
Co,  (Sup.)  81 ;  Grossman  v.  Same  {Snp,^  ¥n 

Tn  an  action  involving  the  validity  of  Li^ 
1006.  c.  125,  prescribing  the  rate  to  be  dmip^ 
consumers  for  gas,  members  uf  state  ga»  coo- 
mi  ssl  on  hetd  not  to  represent  private  con^-iipj^ft 
— Ricliman  v.  Consolidated  Gas  Col  (Sop-i  §1- 
Grossman  v.  Same  (Sup.)  100. 

A  Ht3rrogate*s  order  directing  that  |4fMU^' 
be  paid  by  executors  to  themselves  ns  tni«i« 
from  which  to  pay  annuities,  unappcaled  fiwfc 
htld  res  judicata  as  to  the  amount  of  the  fsnJ 
necessary  to  be  so  paid  as  against  all  paitif 
interested  or  represented  in  the  prooetdiafS^' 
Griffen    v*   Keese    (gup.)    903. 


'Point  anihotat^d*    &e«  ajUalitia* 


Where  plaintiffs*  prior  grantor  reserved  the 

I  right  to  damages  for  the  maintenance   of  an 

I  eJevated  railroad  in  front  of  her  premises,  and 

later   recovered    judgment    therefor,    plaintiffs 

were  estopped  thereby  from  maintaining  another 

I  action  for  snch  damages  as  trustees  for  such 

prior  mintor.— Freedman  v.  New  York  Cent. 

I  &  H.  E.  R.  Co.  (Sup.)  981. 

•The  conclusiveness  of  a  judgment  is  not  af- 
fected because  the  court  was  mistaken  in  the 
facts  or  drew  a  wrong  conclusion  of  law.— Roach 
I  V.  Curtis  (Co.  Ct.)  411. 

,  f  6«    Aoti«]is  on  jndsB&eittfl. 

A  judgment  for  alimony  held  a  judgment  for 
a  sum  of  money  only  within  Code  Civ.  Proc.  § 
1913,  prohibiting  an  action  thereon  until  after 
the  expiration  of  10  years  from  the  docketing 
thereot— Shepherd  v.  Shepherd   (Sup.)  401. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  7. 

•Of  property  of  infant,  see  "Guardian  and 
Ward,''  §  1. 

*A  purchaser  at  a  judicial  sale  held  entitled 
to  be  relieved  from  liability  as  purchaser.— 
Heim  r.  Schwoerer  (Sup.)  808. 

JURISDICTION. 

Review  of  ordes  overruling  objections  to  Juris- 
diction as  dependent  on  finality  of  determina- 
tion, see  "Appeal,"  S  1. 

JurUdicHon  of  particular  actions  or  pro- 
ceedingB, 
See  "Divorce,"  8  1 ;  "Mandamus,"  §  3. 
Accounting  by  executor,  see  "Executors  and  Ad- 
ministrators," S  9. 
Accounting  by  trustee,  see  "Trusts,"  8  6. 
Proceedings  for  contempt   for  failure   to   pay 

alimony,  see  "Divorce,    8  2. 
To  wind  up  corporation,  see  "CJorporations,"  8  6. 

JurtBdiction  of  particular  species  of  property  or 

estates. 
Estates  of  decedents,  see  "Executors  and  Ad- 
QdnistratoiB,"  8  d. 

Special  jurisdictions  and  jurisdictions  of  partic- 
ular classes  of  courts. 
See  "Equity,"  8  1. 

Appellate  jurisdiction,  see  "Criminal  Law,"  8  6. 
Appellate  jurisdiction  over  decision  of  election 

officers,  see  "Elections."  8  2. 
Particular  courts,  see  "Ck)urts." 

JURY. 

Compensation  of  sheriff  for  notifying  jurors  to 
attend  court,  see  "Sheriffs  and  (Constables," 

Instmctions  in  civil  actions,  see  "Trial,"  8  5- 
Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  4. 


Grounds  for  reference 
see  "Reference,"  8  !• 

Taking  case  or  questi^ 
"Trial,"  8  4. 

8   1.    Rigbt  t«  txis 

Under  the  statute,  1 
need  not  demand  a  ju: 
rights  of  both  theretc 
City  Ry.  Co.  (Sup.)  1 

KIDN/ 

See  "Abduction." 

KNOW 

By  grantee  of  fraud  in 
ulent  Conveyances,"  j 

LABOR 

Restraining  acts  of,  see 

LANDLORD  i 

Accounting  by  trustee  i 

8  4. 
Jurisdiction  of  municip 

proceedings  for  i)osse8c 

see  "Courts,"  8  3. 
Lease  as  defect  in  title 

and  Purchaser,"  8  2. 
Quieting  title  against  pei 

see  "Quieting  Title,'^  { 
Recovery  of  money  pai 

"Money  Paid." 
Right  of  tenant  to  aba 

"Nuisance,"  8  1. 
Rights  of  devisees  to  ren 

8   1.    Leases  and  agx 

Representations  on  tl 
though  fraudulent,  held 
of  a  claim  for  damages.- 
586. 

Certain  facts  held  not  i 
resentations  on  the  part 
cing  a  tenant  to  rent.—. 
586. 

8   2*    Premises,  and 
thereof. 

*In  the  absence  of  ax 
eviction  of  a  tenant  by  tli 
the  premises,  there  coul 
landlord's  covenant  of  qi 
Hurst  &  Co.  V.  Tailer  (g 

^Plaintiff  held  not  bou 
landlords  of  the  leaky 
under  a  clause  in  the  1 
a  right  to  sue  for  dama^ 
Pratt,  Hurst  &  Co.  v.  T 

A  provision  in  a  lea 
lords  from  liability  for 
held  not  to  exempt  t 
such  injuries  as  resulte 
gence. — Pratt,  Hurst  & 


*  Paint  annotated.    Sea  syllabna. 
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nir^o  S?fi  ^/  '^?<^lor^  to  allow  tenant  to  remove 
Son  ^If^J'^'"''^  *iS  ^.*^«  «°t  ice  box  held  conver- 
sion,—Harder  V.  Heinemann  (Sup.)  250. 

•Landlord  held  not  liable  for  injury  to  ten- 


♦The  landlord's  failure  to  put  the  Dremisea 

for '/r/^  &'  '^^"^  ¥^  "^^  bar  tSaS  action 
for  rent— Henning  v.  Savage  (Sup.)  1015. 

r>Pn?«^J?i'T!^i!7®  eviction  and  surrender  and  ac- 
Henning  v.  Savage   (Sup.)    1015. 

LARCENY. 

See  "Embezzlement" ;  "False  Pretenses.'' 
Change  of  venue,  see  "Criminal  Law,"  fi  1 
*?YT  r  ®  ^°^  ^^^  prosecution  for  larceny,  see 
Malicious  Prosecution,"  §  1.  j»  ^^ 

^"riXl'uw'!»1t''"'  "'  instructions,  see 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal,"  {  7. 

LEASES. 

See  "Landlord  and  Tenant." 

LEAVE  TO  SUE. 

Incompetent,  see  "Insane  Persons,"  §  3. 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Taxation,"  S  8. 


LICENSES. 


Care  required  as  to  licensees,  see  "Electrr-^r 
iJeaUi  of  licensee  on  railroad,  see  **RaiIrr.s 

LIENS. 

„       ,^,    Particvlar  claaics  of  liena. 

See   "Mechanics'   Liens." 

Attorneys'  liens,  see  "Attorney  and  Client"  !  1 

Mortgage,  see  "Mortgages."  §  2. 

Uf  purchaser  for  deposit  made  on  sale  of  1^ 

see  "Vendor  and  Purchaser."  i  4. 
Pledge,  see  "Pledges." 

LIFE  ESTATES. 

See  "Dower." 

Construction  of  trust,  see  "Trusts,*'  9  *> 

Creation  by  deed,  see  "Deeds,"  5  2^        "" 

LIFE  INSURANCE. 

See  •'Insurance." 


Of  Indebtedness  of  city,  see 
rations,"  §  8.  ^*  '^ 


LIMITATION. 

'Uunitjpal  Corjo- 


See  "States, 


LEGISLATURE. 

'81. 


LEHERS. 
LIBEL  AND  SLANDER. 

Restraining,  see  "Injunction,"  $  2. 
*T^efding/'  tn,*'!"''^   '^'"'''^   ""^  ^^^^^"^   «^^ 

*   ^'  ^if^i4iX!^*^^^l   '^^^onmhle,    and 
liability  therefor. 

Statement  of  newspaper  article  concerning 
Uwyer  held  not  libelous.~Hugbes  v.  New  York 
Evening  Post  Co.  (Sup.)  982, 

•Paint 


LIMITATION  OF  ACTIONS. 

Admissibility  of  evidence,  see  "Evidence."  I  X 

Particular  actions  or  proceedings. 
For  accounting  by  personal  representatives,  scr 

^xecutors  and  Administrators,"  §  9 
On  insurance  policy,  see  "Insurance,"  i  Q. 
On  judgment,  see  "Judgment,"  i  il 

§    1.    Compntation  of  period   of  limita- 
tion. 

An  order  directing  a  stay  of  the  proaecnrioa 
Of  an  action  against  an  incompetent  held  coc 
to  bar  the  action  by  limitations.— <Jrant  ▼.  Hua- 
bert  (Sup.)  44. 

Beneficiary  of  trust  having  received  sharw 
of  stock  in  hostility  to  the  trust,  limitaiians 
held  to  have  commenced  to  run  immediatWr 
m^he^favor.—Putnam  v.  Lincoln  Safe  Deposit 


h^'^^^'^^J'  ""liJ"^'  ^^'l?^  ^^^  t"»»t  property 
AeW  to  retain  the  proceeds  as  trustee,  so  thii 
limitations  did  not  commence  to  run  in  htr 
favor  as  against  remaindermen  until  her  death. 
—Putnam  v.  Lincoln  Safe  Deposit  Co,  (Sup.)  lOL 
LOtated.    See  syllabvi. 
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An  acrreement  by  a  grantee  of  land  to  pay 
irtain  notes  given  by  the  grantor  held  not  en- 
>rcea.ble  until  the  transpiring  of  certain  con- 
itions,  so  that  limitations  did  not  begin  to 
un  agrainst  a  right  of  action  on  the  agreement 
ntil  these  conditions  were  performed. — Green- 
;y    V.    Oreenley  (Sup.)  114. 

Repudiation  by  a  grantee  of  land  of  an  agree- 
aent  to  pay  debts  of  the  grantor  held  not  to 
et  ttke  statute  of  limitations  in  motion  as 
gainst   the  right  of  a  creditor  of  the  grantor 

0  enforce  the  agreement. — Greenley  v.  Green- 
?y    (2i>up.)  114. 

The  right  of  a  plaintiflP  to  begin  new  actions 
ifter  the  expiration  of  limitations  under  Code 
'iv.  r^roc.  §  405,  was  not  taken  away  by  section 
il4. — Bellinger  v.  German  Ins.  Co.  (Sup.)  424. 

♦Where  plaintiff  in  prior  actions  against  the 
same  defendants  recovered  a  judgment  which 
vas  reversed  and  new  trials  were  ordered  by  the 
ipi>ellate  court,  plaintiff  was  entitled  to  com- 
mence new  actions  for  the  same  cause  under 
Code  Civ.  Proc.  §  405. — Bellinger  v.  German 
Ins.  Co.   (Sup.)  424. 

*An  action  by  a  tenant  of  an  abutting 
oiivner  against  an  elevated  railroad  for  injury 
to  easements  held  not  to  interrupt  the  running 
of  limitations  against  the  owner.— Goldstrom 
V.  Interborough  Rapid  Transit  Co.  (Sup.)  911. 

1  2.     Operation    and    effect    of    bar    by 

Uadtation. 

Where,  as  consideration  for  a  deed,  the  gran- 
tee promised  to  pay  certain  notes  made  by  the 
grantor,  an  action  by  the  holder  of  the  notes 
against  the  grantee  was  not  barred  merely 
because  the  statute  of  limitations  had  run 
against  the  notes.— Greenley  v.  Greenley  (Sup.) 
114. 

I    3.     FleadlnSf    evidence,   trial,   and    re* 
Ticw. 

*A  defendant,  in  an  action  for  money  loaned 
to  be  paid  when  able,  held  required  to  prove  in 
support  of  the  statute  of  limitations  that  he 
had  the  financial  ability  to  repay  the  loan 
more  than  six  years  before  the  action.— Porter 
V.  Magnetic  Separator  Co.   (Sup.)   888. 

In  an  action  against  a  company  for  money 
loaned  under  an  agreement  to  repay  when  able. 
evidence  that  the  company's  as^sets  were  not 
available  to  pay  debts  held  admissible  on  the 
<]efen8e  of  limitations.— Porter  v.  Magnetic 
Separator  Co.    (Sup.)   888. 

♦Payment  made  on  a  running  account  for 
Snoods  sold  and  delivered  by  a  merchant  within 
six  years  prior  to  the  commencement  of  the 
action  therefor  held  to  create  the  presumption 
that  the  payment  was  made  to  apply  on  the 
balance  unpaid.— Van  Name  v.  Barber  (Sup.) 
987. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  S  1. 

LIQUOR  SELLING. 

8ee  "Intoxicating  Liquors." 


LIS  PEND 

Under  Code   Civ.   Proc. 
tion  to  cancel  notice  of  lis 
erly  denied. — Levy  v.  Kon 

Materialman  filing  notice 
1897,  p.  525,  c.  418,  §  2 
pendens  of  foreclosure  of  e 
by  judgment  in  foreclosure 
proceedings  taken  after  tl 
pendens  under  Code  Civ.  Pr 
vania  Steel  Co.  v.  Title  Gu 
(Sup.)  299. 

♦Defendant  held  not  ent 
of  lis  pendens  in  a  suit  for 
on  the  giving  of  a  bond 
judgment   recovered.— Mish 
ty  Co.  V.  Sidorsky  (Sup.)  7 

♦On  a  motion  to  cancel  a 
suit  for  a  specific  performai 
require  denial  of  the  moti 
shows  on  its  face  a  suit  a 
estate.— Werner  v.  Jackson 

LITTORAL  F 

See  "Navigable  Waters,"  { 

LOAN  ASSOC 

See  "Building  and  Loan  Aj 

LOANS 

By  corporate  director,  see 
Kecovery  of  money  loaned, 

LOCAL  Li 

See  "Statutes,"  Sg  2-4. 

LOCAL  OP 

Certiorari  to  review  local 

"Certiorari,"  §  1. 
Mandamus  as  remedy  for 

election  on  insufficient  p 

mus,"  §  1. 
Traffic  in  intoxicating  liqi 

ing  Liquors,"  S  1. 

LOCATIi 

Of  county  seat,  see  **roun 
Of  railroads,  see  "Railroad 

LOGS  AND  LI 

Right  of  college  of  forestr 

timber,  see  "Colleges  am 

Sales  of  lumber,  see  "Salet 

LUMBE 

Sales  of,  see  "Sales,"  §  3. 


^  Point  annotated.    8ae  ayllabva. 


See  "Insane  Persons.*' 

MACHINERY. 

Liability  of  employer  for  defects,  see  ''Master 
and  Servant/*  §  3. 

Production  and  use  of  electricity,  see  "Elec- 
tricity.** 

MAIL 

Validity  of  service  of  notice  of  trial  by  regis- 
tered mail,  see  "Trial,**  §  1. 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

See  **Malicious  Prosecution,'*  §  2. 

MALICIOUS  PROSECUTION. 

§    1.    Want  of  probable  oanae. 

♦No  reasonable  cause  held  to  exist  for  the 
prosecution  of  an  employ^  for  larceny. — Kras- 
now  V.  Singer  Mfg.  Co.  (Sup.)  591. 

In  an  action  for  malicious  prosecution,  facts 
held  to  establish  probable  cause  as  a  matter  of 
law.— Hobson  v.  Koch   (Sup.)  893. 

IS  2.    Actions. 

♦Where,  in  an  action  for  malicious  prosecu- 
tion, the  facts  are  undisputed,  the  question  of 
the  existence  of  probable  cause  is  one  of  law 
for  the  court.— Hobson  v.  Koch  (Sup.)  893. 

In  an  action  for  malicious  prosecution, .  that 
the  answer  alleged  that  the  criminal  proceeding 
and  a  civil  action  instituted  by  defendant  against 
plaintiff  were  for  the  purpose  of  collecting  a 
debt  did  not  preclude  defendant  from  giving 
evidence  to  negative  malice.— Cook  v.  Bartlett 
(Sup.)   1032. 

In  an  action  for  malicious  prosecution  for  the 
alleged  larceny  of  a  mileage  book,  evidence  that 
plaintiff  improperly  i)€rmitted  another  to  use 
the  book  as  well  as  of  defendant*s  ownership 
of  the  book  was  admissible.— Cook  v.  Bartlett 
(Sup.)    1032. 

♦In  an  action  for  malicious  prosecution,  evi- 
dence of  advice  of  counsel  and  of  a  justice  of 
the  peace  held  admissible  to  show  absence  of 
malice.— Cook  v.  Bartlett  (Sup.)  1032. 

In  an  action  for  malicious  prosecution,  proof 
of  want  of  probable  cause  alone  is  insufficient  to 
entitle  plaintiff  to  substantial  damages.— Cook 
v.  Bartlett   (Sup.)   1032. 

In  an  action  for  malicious  prosecution,  an  in- 
struction directing  a  verdict  for  plaintiff  and 
charging  that  the  jury  were  authorized  to  award 
exemplary  damages  held  error.— Cook  v.  Bart- 
lett (Sup.)  1032. 


Dismissal  of  appeal,  see  "Appeal,**  I  5. 

To  compel  approval  of  plans  for  public  impnrrp- 

ments  in  city,  see  •'Municipal  Corpora lionN*" 

§6. 
To  compel  correction  of  assessment  of  ta^ea, 

see  "Taxation,*'  §  1. 
To  compel  recanvaas  of  votes,  see  "Blevtions'* 

§  4. 
To     compel     reinstatement     of     teacber,     «er: 
"Schools  and  School  Districts,**  §  1. 

1.    Natnre  and  noimda  in  s^meral. 

Mandamus  is  not  the  remedy  where  a  Pv-j.; 
option  election  is  held  on  an  insufficient  pctitka 
therefor.— Kennedy  v.  Warner  (Sup.)  tn.6L 

♦On  motion  for  mandamus  to  restore  relator 
to  office  in  borough,  answering  affidavit  shov- 
ing abolition  of  the  office  held  cause  to  dtcr 
writ— People  v.  Bermel  (Sup.)  728. 

§    2.    Snbjeots  and  pnrpoaea  of  v«llef. 

♦Mandamus  lies  to  compel  the  reconvenirz 
of  the  board  of  supervisors  of  a  ooonty  for  iJf 
purpose  of  making  a  constitutiooal  apportk»- 
ment  of  the  count v  into  assembly  dii^icts.— 
In  re  Timmerman  (Sup.)  57. 

♦The  duty  of  a  gas  company  to  famish  con- 
sumers with  gas  at  the  rate  prescribed  by  tbe 
Legislature  may  be  enforced  by   mandamus.- 
Richman  v.  Consolidated  Gas  Co.   (Sup.)   M 
Grossman  y.  Same  (Sup.)  100. 

♦Under  Laws  1906,  cc  326,  354.  held,  that 
mandamus  would  not  Me  to  the  insoranoe  c»«> 
missioner  to  change  the  record  of  nominatic&j 
filed  with  him  by  an  insurance  company.— IV*- 
pie  V.  Kelsey  (Sup.)  391. 

Mandamus  held  not  to  lie  to  an  insurance  com- 
pany to  send  to  policy  holders  a  diffierent  state- 
ment of  nominations  for  officers  than  Lav^ 
1906,  c  326,  requires.- People  v.  Kelsey  (Sur-» 
391. 

♦Where  a  claim  against  a  city  Involves  a. 
charge  not  based  on  any  specific  contract, 
mandamus  does  not  lie  to  compel  the  citj  lo 
audit  and  pay  the  claim. — People  t.  Slxu 
(Sup.)  913. 

i   3.    Jnrisdiotion,  proooodlnca,  amd  re* 
lief. 

♦The  answer  to  a  petition  for  mandamus  k^U 
not  to  raise  an  issue,  but  to  involve  a  neimtiT>f> 
pregnant — In  re  Rebecchi  (Sup.)  335. 

On  an  application  for  mandamoa  to  compel  a 
gas  company  to  furnish  gas  at  the  stamtorr 
rate,  the  answer  held  insufficient.— In  re  K«^ 
becchi   (Sup.)   513. 

In  mandamus  to  compel  the  reinstatement  <>f 
relator  in  a  municipal  office,  the  court  hrld  i*' 
have  no  power  to  attach  a  condition  that  hr 
should  waive  all  claims  for  back  salary.- 
People  V.  Aheam  (Sup.)  716. 

♦Peremptory  mandamus  should  not  be  allow^ 
where  a  question  of  fact  must  be  disposed  of 
before  relief  by  mandamus,  and  the  relator  is 
such  a  case  can  only  demand  an  alternative 
writ— People  v.  Meta  (Sup.)  913. 


*  Point  annotated.    See  syllabna. 
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►Proceedings  held  to  give  the  court  jnria- 
:tion  to  award  mandamus  to  compel  com- 
ssioners  of  elections  to  perform  their  duties 
der  Election  Law,  Laws  1896,  p.  893,  c.  909, 
LO.— People  ▼.  Voorhis  (Sup.)  927. 

MANDATE. 

e  "Mandamus.'* 

*   lower  court  or  decision  on  appeal  or  writ 

>f  error,  see  "Appeal,"  |  7. 

MAPS. 

ling  as  affecting  priority  in  appropriation  of 
svater,  see  **Watei*s  and  Water  Courses,"  §  3. 

MARKETABLE  TITLE. 

•e  "Vendor  and  Purchaser,"  ^  2* 

MARRIAGE. 

te  "Divorce":  "Husband  and  Wife.'* 
P  widow,  affecting  disposition  of  estate  de- 
vised, see  "Wills,"  8  4. 

avocation  of  will  by  subsequent  marriage, 
see  "Wills,"  §  2. 

MARRIAGE  SETTLEMENTS. 

le  "Husband  and  Wife,"  §  1. 

MARRIED  WOMEN. 

je  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

ill  of  particulars  In  action  for  services,  see 
"Pleading,"  S  5. 

ure  of  instructions  in  action  for  negligence 
of  employes,  see  "Trial,"  §  5. 
isj^sition  of  cause  on  appeal  in  action  for 
injuries  to  servant,  see  "Appeal,"  §  7. 
awB  relating  to   employment  of   women   in 
factories  as  encroachment  on  dvil  rights,  see 
"Constitutional  Law,"  §  2. 
robable    cause    for    criminal    prosecution    of 
employe,  see   "Malicious  Prosecution,"   §  1. 
estrainlng    acts    of    striking    employes,    see 
"Injunction,"  §  2. 

alidity  of  contracts  of  employment  by  corpo- 
ration, see  "Corporations,"  §  4. 

1.  The  relation. 

In  an  action  by  a  servant  against  the  master, 
i^idence  held  to  show  a  wrongful  discharge. — 
[onroe  v.  Proctor  (Sup.)  1021. 

In  an  action  by  a  servant  for  wrongful  dis- 
tiarge,  the  burden  is  not  on  plaintiff  to  show 
vain  search  for  other  employment. — Monroe 
.  Proctor  (Sup.)  1021. 

2.  Serrioes  and  oompenaation. 

♦Employer  held  liable  for  wages  of  employ^ 
uring  period  in  which  he  did  no  work  on  ac- 
ount  of  fire. — Magida  v.  Wiesen  (Sup.)  268. 


§   3.    Master's   UabUity   for   injuries   to 
servant. 

An  employer  held  not  guilty  of  negligence  in 
the  employment  of  fellow  servants  responsible 
for  an  injury  to  an  employ^. — ^Date  v.  New 
York  Glucose  Co.   (Sup.)   17L 

♦Saleswoman  being  carried  in  elevator  after 
working  hours  held  still  in  employ  of  master. 
— McDonald  v.  Simpson-Crawford  Co.  (Sup.) 
269. 

♦Assistant  superintendent  of  a  retail  store 
held  fellow  servant  of  saleswoman.— McDon- 
ald V.  Simpson-Crawford  Co.   (Sup.)  269. 

♦Injury  to  employ 6  operating  printing  press 
Tield  not  such  as  could  have  been  reasonably 
anticipated,  so  as  to  render  the  employer  liable 
therefor.— (Jreswell  v.  United  Shirt  &  Collar 
Co.  (Sup.)  497. 

♦In  an  action  for  injuries  to  a  servant,  the 
doctrine  of  assumed  risk  held  not  eliminated  by 
Employers'  Liability  Act,  Laws  1902,  p.  1750, 
c.  600,  §  3.  though  the  negligence  alleged  was 
the  masters  failure  to  furnish  statutory  safe- 
guards.—Kiernan  V.  Bidlitz  (Sup.)  731. 

In  an  action  for  death  of  a  servant,  the  rail* 
road  company  held  guilty  of  negligence.— Sheri- 
dan V.  Interborough  Rapid  Transit  Ck).  (Sup.) 
821. 

♦A  freight  elevator  held  a  scaffolding,  within 
Laws  1897,  p.  467,  c.  415,  §  18,  providing  that 
an  employer  shall  not  furnish  a  scaffolding 
which  IS  unsafe  or  improper. — Croce  v.  Buck- 
ley  (Sup.)  898. 

♦A  freight  elevator  held  an  unsafe  scaffolding 
on  which  to  place  men  to  work,  within  Laws 
1897,  p.  467,  c.  415,  §  18,  providing  that  an 
employer  shall  not  furnish  a  scaffolding  which 
is  unsafe  or  improper.— Croce  v.  Buckley 
(Sup.)    898. 

An  arrangement  by  an  employer  for  the  use 
as  a  scaffolding  of  an  elevator  movable  by 
others  held  not  discharge  of  the  duty  imposed 
by  Laws  1897,  p.  467,  c.  415,  §  18,  providing 
that  an  employer  shall  not  furnish  a  scaffolding 
which  is  unsafe  or  improper. — Croce  v.  Buck- 
ley (Sup.)  898. 

♦An  employ^  injured  by  his  hand  being  drawn 
between  the  rolls  of  a  machine  held  to  have  as- 
sumed the  risk  from  the  absence  of  a  clutch 
which  would  have  stopped  the  rolls.— Roche  v^ 
India  Rubber  &  Gntta  Percha  Insulating  Co. 
(Sup.)  1009. 

♦A  servant  held  not  to  have  assumed  the  risk 
of  his  injuries. — Swarts  v.  R.  M.  Wilson  Mfg. 
Co.  (Sup.)  1054. 

♦A  village  held  not  chargeable  with  negli- 
gence in  providing  an  extension  ladder  for  the 
use  of  employ^  in  its  electric  lighting  system, 
instead  of  a  tower  or  a  ladder  of  different  con- 
struction, or  for  failure  to  provide  hooks  to  hold 
it  to  a  mast  arm  against  which  it  was  placed, 
and  a  man  to  steady  the  mast  arm  or  hold  the- 
foot  of  the  ladder.— Hart  v.  Village  of  Clintoa 
(Sup.)  1092. 


♦Point  annotated.    See  •yllabns. 
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I  4.     «—  Aotionfl. 

In  an  action  for  injuries  to  a  servant  held 
error  to  grant  a  nonsuit  on  the  ground  that 
there  was  nothing  in  the  condition  of  a  machine 
that  would  cause  apprehension  of  danger. — 
Tannhauser  v.  W.  E.  Uptegrove  &  Bro.  (Sup.) 
245. 

♦In  an  action  for  injuries  to  a  servant  held  a 
question  for  the  jury  whether  plaintiff  was  neg- 
ligent in  continuing  to  work  alter  becoming  ap- 
prehensive of  danger. — Tannhauser  v.  W.  B. 
Uptegrove  &  Bro.  (Sup.)  245. 

In  an  action  for  injuries  received  by  an  em- 
ploy6,  a  finding  that  he  was  free  from  contrib- 
utory negligence  held  not  warranted.— Bauer  v. 
Empire  State  Dairy  Ck>.  (Sup.)  663. 

In  an  action  for  death  of  a  servant,  caused 
by  a  collision  between  a  truck  and  a  suspended 
elevated  railroad  scaffold,  evidence  held  to  jus- 
tify a  finding  that  no  watchman  had  been  pro- 
vided to  warn  the  drivers  of  approaching  vehi- 
cles of  the  scaffold.— Sheridan  v.  luterborough 
Rapid  Transit  Co.  (Sup.)  821. 

♦In  an  action  to  recover  for  the  wrongful 
killing  of  a  servant,  evidence  held  to  present  a 
question  as  to  the  employer's  failure  to  fulfill 
the  duty  of  furnishing  a  safe  scaffold,  imposed 
by  Laws  1897,  p.  467.  c.  415,  fi  18.-Croce  v. 
Buckley  (Sup.)  898. 

♦One  suing  under  Laws  1897,  p.  467,  c.  415, 
§  18,  providing  that  an  employer  shall  not  fur- 
nish a  scaffolding  which  is  unsafe  or  improper, 
held  not  required  to  show  the  exact  cause  op- 
erating on  the  defect  to  produce  the  accident.— 
Croce  V.  Buckley  (Sup.)  898. 

♦A  complaint  in  an  action  for  injuries  re- 
ceived by  an  employ6  in  consequence  of  the 
fall  of  defective  scaffold    held  sufficient  without 

flea  ding  Labor  Law,  Laws  1897,  p.  467,  c.  415, 
18,   forbidding   the   furnishing  of  an  unsafe 
scaffold.— Riley  v.  McNulty  (Sup.)  985. 

♦Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  freedom  from  contributory  negli- 
gence of  an  employ^  injured  while  building  a 
scaffold,  by  bricks  in  a  wall,  on  which  he  placed 
his  foot,  giving  way. — Meehan  v.  Ilogan  (Sup.) 
1008. 

♦In  an  action  by  a  servant  for  injuries  held 
a  question  for  the  jury  whether  the  master  had 
furnished  a  reasonably  safe  appliance.— Swarts 
▼.  R,  M.  Wilson  Mfg.  Co.  (Sup.)  1054. 

t    5.    IdabUities    for    injuries    to    third 
persons. 

In  an  action  for  injuries  to  a  longshoreman 
w^hile  discharging  a  truck,  facts  held  insufficient 
to  constitute  negligence  on  the  part  of  the  driver 
of  the  truck. — Rogers  v.  Jones  (Sup.)  1013. 

MATERIALITY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  {  1. 


MAXIMS. 

Of  equity,  see  "Equity,"  {  1. 


MEASURE  OF  DAMAGES. 

For  Injuries  in  exercise  of  power  of  ccx^ 
domain,  see  ^'Eminent  Domain,"  $  2. 

MECHANICS'  LIENS. 

Effect   of   judgment   in   foreclosure  or  r't 

filing  notice  of  lien  after  filing  of  lis  ;«! 

see  "Lis  Pendens.'* 
Priority  of  mortgage  over  mechanics*  litra.  i 

"Mortgages,"  §  2. 
Subject  and  title  of  statutes,   see   '^St;.!.: 

§  3. 
Wrongfully  filing  notice  of  mechan5<'s  .1--- . 

cause  of  action  in  general,  see  **Actk>D.''  : 

§    1.    Prooeedinsa  to  perfeot. 

Laws  1895,  p.  1405,  c.  035.  tit.  12,  {  ?. 
titled,  "An  act  to  revise  the  charter  u 
city  of  Yonkers,"  construed  in  connectioL  • 
Iaws  1885,  pp.  586,  592,  c.  342  (First  Gf. 
Lien  Law)  §§  4,  25,  held  not  impliedly  ^  - 
ed  by  Laws  1897,  p.  519,  c  418,  |  10.  - 
to  dispense  with  necessity  of  filing  a  no:i  r 
lien  in  the  city  clerk's  office. — ^Tommi£i 
Bolger  (Sup.)  367. 

Evidence  held  to  show  that  claim  in  c  ' 
of  lien  was  willfully  exaggerated,  renderiD: 
notice  void.— Hecla  Iron  Works  v.  Hall  i.S 
696. 

§   2.    OperatioB  and  effect. 

Where  certain   lienors  filed   their  lien?  -- 
against  the  owner  they  can  assert  no  cbir 
against  a  mortgagee  of  the  premises. — IV-- 
vania  Steel  0>.  v.  Title  Guarantee  &  Tnii: 
(Sup.)  299. 

S   3.    WalTor,     disoharKe,      release,    td 
aatisfaotion. 

♦Under  Mechanic's  Lien  Law,  T^aws  >' 
p.  517,  c  418,  S  7,  a  payment  by  the  owl.^' 
advance  of  the  time  fixed  by  contract  is  ^" 
excluded  in  determining  the  owners  \u\ 
only  when  such  payment  is  made  for  tb '  * 
pose  of  avoiding  tne  provisions  of  the  mecluir 
lien  law. — Behrer  v.  City  &  Suburban  11 
CJo.  (Sup.)  35. 

Under    Lien    Law,    Laws    1897,    p.   r»lT.  * 
418,  §  7,  advance  payments  made  to  cootn    ' 
held  not  invalid  as  against   the    lien  of  -~ 
contractors  and  laborers  unless   made  for  * 
purpose  of  avoiding  the  provisions  of  the  £.'.-- 
Tommasi  v.  Bolger  (Sup.)  307. 

Under  Lien  Ijiw,  Laws  1897,  p.  517,  c  - ' 
§   7,    an    owner   held   under    no    oblis:ati<^:. 
notify   subcontractors   filing   liens    of   ah  i 
payments  to  contractor  prior   to    the  filir.: 
such  liens. — ^Tommasi  v.  Bolger  (Skip.)  o<iT. 

Under  Lien  Law,  Laws  1897,  p.  521.  c.  -l* 
§  15,  failure  of  subcontractors  to  file  or 
accepted  by  owner  in  cancellation  of  th«>ir 
held  not  evidence  of  a  purpose  to  •!•  - 
subsequent  lienors. — Tommasi  v.  Bolger  »> 
307. 

%   4.    Enforoement. 

Laws  1897,  p.  517,  c.  418,  §  5,  as  am'^r 
by  Laws  1002.  p.  74,  c  37,  giving  a  lien  for  ^ 


*  Point  annotated.    See  syllabna. 
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rJtmlnToflndpfent  Pulmonary  Tuberculosa 

;up.)  272. 

Demurrer  to  foreclose  a  lien  «o'  »n»»»°*  ^'I! 
,r  materials  and  labor  *«™»f^„/^"L|^^ 
liii^inir  ^iiRtained. — Mason  v.  Board  ol  irusiees 
r^lwH^orHta'te  Hospital  forjreat^^^^^ 
icipient  Pulmonary  Tuberculosis  (Sup.)  ^Tj. 
Under  Lien  Law.  Laws  1897,  p.  517,  c.  418, 

7  evidence  in  an  action  to  foreclose  a  me- 
hinic's  lien  AeZd  insufficient  to  show  that  ad- 
an^  payments  to  a  contractor  were  made  by 
hro^nirfor  the  purpose  of  avoiding  the 
tatute.— Tommasi  ▼.  Bolger  (Sup.)  *Sbi. 

•T^»^<.i.  n/v^p  f5iv  Proc.  §8  484  and  33»9, 
n  an  artion  to  foreclose  a  mechanic's  lien,  one 
kble  on  the  debt  on  a  guarantv  of  the  am- 
ract  iW  be  made  defendant.-Whisten  v.  Kel- 
lOgg    (Sup.)    526. 

Under  pleadings  in  an  action  to  foreclose 
a  mecha£c^  liin,  evidence  of  excuses  for 
nonperformance  of  contract  l>y  P^^S^J^^^^V^j!^" 
timr  limited  held  inadmissible.-Hecla  iron 
Works  V.  Hall  (Sup.)  696. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," §  2. 

MEMORANDA. 

Admissibility  in  evidence,  see  ''Evidence,"  <  3. 

MERGER. 

Of  cause  ol  action  in  judgment,  see  **Judg- 
ment,*'  t  3. 

MESNE  PROFITS. 

In  ejectment,  see  •'Ejectment,"  t  1- 

MILEAGE  BOOKS. 

See  "Carriers,"  t  2. 

MILITIA. 

Anthority  of  armory  board  to  bind  city,  see 
"Municipal  Corporations,"  §  4. 

MILK. 

Kegttlation  ol  sale,  see  "Health." 

MINORS. 

Bee  "Infants." 

MISREPRESENTATION. 

Sec  "False  Pretenses";  "Frand." 


MISTAKI 


Effect  of  mistake  by   eou 
concluBiveness  of  judgmei  I 
«4. 


MONEY  LE 


Evidence  supporting   statu  ( 
action  for  money  loaned, 
Actions,"  8  3..  .      ^ 

Harmless  error  in  action  lo 

In   an   action    for   monej 
held  not  entitled  to  recover  ) 
Porter  v.  Magnetic  Separat  i 

In  an  action  for  money  1(  i 
evidence  held  to  show  that 
when  the  company  was  able 
Magnetic  Separator  Co.   (r 


MONEY  P ! 


♦Evidence  held  to  show  t: 
tain  taxes  and  rent  was  v 
could  not  be  recovered  of 
Long  Acre  Square  Bldg.  Co. 

MONEY  REC 

Recovery   of  payment   in 
ment.'*^  S  1. 

MONOPOl 

Restraining  combination,  s<! 

MORTGAii 

As  defect  in  title  of  vend: 

Purchaser,"  §  2. 
Assignment     by     trustee 

**Trusts,"  §  2. 
Deduction   of    incumbranci 

property  for  taxes,  see  *^ 
[n  fraud  of  creditors,  see 

ances."  .     ^ 

Mechanics'  liens  against  i 

see  "Mechanics'  Lriens, '  !! 
Of  personal  property,  see  *' 
Second   mortgagee   as   pai. 

'•Partnership,"  §  1. 
Subrogation  to  rights  of  ii 

rogation." 
Sufficiency  of  mortgage  te 

land,  see  "Vendor  and  1 

§    1.  Requisites  and  ▼! 

Mortgage  held  founded  c 
eration.— American  Mortg. 
Co.  (Sup.)  5(U. 

♦A  mortgage  held  to  ha 
a  sufficient  consideration.— 
722. 

A  mortgagee's  refusal 

Ivances  held  not  to  have  ir 
eiven  in  part  to  secure  tl 
(Sup.)  722. 


Point  annotated.    See  syllabns. 
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S   2.    Comstraotion  and  operation. 

Contract  of  sale  of  certain  buildings  in  pro- 
cess of  construction,  whereby  the  purchaser 
was  compelled  to  advance  funds  to  the  vendor 
to  complete  the  building,  held  not  a  building 
loan  agreement  within  Laws  1897,  p.  525,  c 
41^  §  21,  which  it  was  necessary  to  file  to 
give  the  same  priority  over  a  mechanic's  lien 
notice.— Pennsylvania  Steel  Co.  v.  Title  Guar- 
antee  &   Trust  Co.   (Sup.)   299. 

Mortgagee  failing  to  incorporate  in  building 
loan  filed  under  Laws  1897,  p.  525,  c.  418,  §  21, 
the  provision  that  the  mortgage  should  be  made 
a  first  lien,  held  liable,  on  using  part  of  the  loan 
to  pay  off  the  first  mortgage,  to  have  its  interest 
subjected  to  a  materialman's  lien.— Pennsylvania 
Steel  Co.  V.  Title  Guarantee  &  Trust  Co.  (Sup.) 
299. 

§   3.    Rishts  and  liabiUtlea  of  parties. 

♦One  intentionally  impairing  the  security  of  a 
mortgage  of  realty  by  removing  any  part  of 
it  is  liable  in  an  action  for  damages  by  the 
mortgagee. — Jackson  v.  Brandon  Realty  Co. 
(Sup.)  1005. 

•One  knowingly  impairing  the  security  of  a 
mortgage  of  realty  by  taking  away  a  part  of 
such  realty  is  chargeable  with  a  design  to  effect 
that  object — Jackson  v.  Brandon  Realty  CJo. 
(Sup.)  1005. 

*The  cause  of  action  arising  on  the  impair- 
ment of  the  lien  of  a  mortgage  of  realty  held 
to  be  a  tort  requiring  a  wrongful  purpose  to 
impair  the  lien. — ^Jackson  v.  Brandon  Realty 
Co.  (Sup.)  1005. 

♦A  mortgagee  cannot  maintain  an  action 
against  a  third  person  for  damages  to  the  real 
property  or  trespass. — ^Jackson  v.  Brandon 
Realty  Co.  (Sup.)  1005. 

S   4.    Foroolonare  by  action. 

Bill  to  enjoin  foreclosure  of  mortgage  dis- 
missed for  want  of  evidence.— Sire  v.  Long  Acre 
Square  BIdg.  Co.  (Sup.)  307. 

Mortgages  construed  and  held  not  to  entitle 
the  holder  of  one  of  a  particular  class  of  claims 
less  than  a  majority  of  all  the  secured  claims 
of  that  class,  to  direct  foreclosure  of  the  mort- 
gage without  the  holders  of  other  claims,  suffi- 
cient to  constitute  a  majority,  joining  in  the 
demand  for  foreclosure.— Allen  v.  Pierson 
(Sup.)   451. 

♦Where  pending  foreclosure  tenants  pay  rents 
in  advance  to  receiver,  purchaser  must  have 
recourse  to  the  tenants  to  enforce  payment  to 
himself,  and  not  seek  distribution  of  surplus 
foreclosure  money  under  Code  Civ.  Proc  $  2405. 
—American  Mortg.  Co.  v.  Merrick  Const  Co. 
(Sup.)  5C1. 

MOTIONS. 

Relating  to  pleadings,  see  *Tleading,*'  fi  6. 

For  particular  purposes  or  relief. 
See  "Mandamus,'*  §  1. 

Cancellation  of  lis  pendens,  see  "Lis  Pendens." 
Change  of  venue  in  civil  actions,  see  "Venue," 
§1. 


(Confirmation  of  report  of  subway  commissive 

ers,  see  *'Strect  Railroads,"  {  1. 
Continuance    in    civil    actions,    see    **CoDti^Q 

ance." 
Dismissal  or  nonsuit  on  trial,  see  'Trral.**  }  J. 
New  trial  in  civil  actions,  see  "New  Trial."  «  2. 
New  trial  in  criminal  prosecutions,  see  "Crim. 

nal  Law,"  §  5. 
Opening*  or  setting  aside  default  judgment,  ^e* 

"Judgment,"  §  1. 
Permission  for  action  to  proceed  against  rn>- 

sentative  of  deceased  party,  see  "AbateaieL* 

and  Revival,"  §  1. 
Quashing  attachment,  see  "Attachment,"  f  3. 
Resettlement  of  case  on  appeal,  see  *'' Appeal.* 

§4. 

•An  order,  requiring  acceptance  of  serric*?  "f 
an  answer  on  terms,  held  to  improperly  reciir 
that  it  was  made  on  motion  of  the  moving  r>^r 
ty's  attorney.— Raymond  v.  Tiffany  (Sup.)  Si.C 

MUNICIPAL  CORPORATIONS. 

See    "Counties";     "Schools    and    School    Db 

tricts,"  §  1;   "Towns." 
Discovery  in  action  against.  Bee  "DiscoTet?.* 

81. 
Exercise    of   power   of   eminent    domain.    ?•« 

"Eminent  Domain,"  §§  1,  3. 
Injunctions  affecting,  see  "Injunction,**  I  2. 
Liability  of  city  for  pollution  of  water  course 

by  sewer,  see  "Navigable  Waters,"  f  1. 
Liability   of  village  for  injuries   to   emploTt- 

from  defects  in  appliances,  see  ''Mas  er  aj. 

Servant,"  §  3. 
Mandamus,  see  "Mandamus,"  §{  1,  2. 
Municipal  courts,  see  **Court8,"  §  3. 
Notices  of  tax  sales' in  cities,  see  '*Tiaxatit'n.* 

§  2. 
Opinion  of  court,  as  to  assessments  for  piibl)< 

improvements,  as  stare  decisis,  see  '^Coorts.*' 

§  2. 
Ordinances  relating  to  intoxicating  liquors,  fe^ 

"Intoxicating  Liquors." 
Presumption    of    negligence    from    fallinsr    of 

awning  over  street,  see  "Negligence,"  S  4. 
Priority  in  appropriation  of  water  as  agxin^t 

municipal  corporation,  see  "Waters  and  Wa- 
ter Courses,"  §  1. 
Right  of  police  to  arrest,  see  "Arrest,**  f  1. 
Right  to   have  tax  assessment  corrected,  se* 

•^Taxation,"  §  1. 
Street  railroads,  see  "Street  Railroads,'* 
Subject  and  title  of  statute,  see  "Statute*."  5  .**- 
Water  supply,  see  "Waters  and  Water  Cur^ 

es,"  9  2. 

I    1.    Creatiottt       alteratioB.       axiatCBce 
and  disaolittloii. 

^Abutting  owner,  conveying  property  to  » 
village  for  a  street,  held  entitled  to  damages  for 
a  change  of  grade  thereof  after  the  village  wa:* 
incorporated  as  a  city.  Laws  1899,  p.  lo2.  r. 
128,  providing  that  the  city  should  be  subj^: 
to  all  the  liabilities  of  the  village,  and  be  mA\. 
under  Laws  1883,  p.  100,  c  113,  as  ameotit : 
by  Laws  1884,  p.  342.  c.  281,  have  the  damas- 
ascertained  though  such  statute  was  repea>*. 
before  the  village  was  incorporated  as  a  city  i:!- 
der  the  Gen.  Village  Law,  Laws  1897,  p.  3i>l 


*  Point  annotated.    See  ayllabva. 
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to  approve   certain   plans,  and  specifications.— 
People  V.  Reville  (Sup.)  584. 

The  erection  of  tenement  houses  fronting  on 
the  same  street  by  the  owner  of  two  adjoin- 
ing lots,  fronting  on  two  different  streets,  com- 
ing together  at  an  acute  angle,  held  not 
within  section  56  of  the  Tenement  House  Law, 
Laws  1901,  p.  902,  c.  334.— People  v.  Butler 
(Sup.)  978. 

New  York  Building  Code,  §  144,  relating  to 
fences,  signs,  and  billboards,  requiring  a  permit 
from  the  superintendent  of  buildings  for  their 
erection,  does  not  apply  to  ordinary  commercial 
signs  fastened  flat  against  the  outside  of  a 
building  wall. — People  v.  Schmidt  (Gen.  Sess.) 
1094. 

S   7.    Use  and  regulation  of  pnblio  pla- 
ces, property,  and  urorks. 

♦The  mere  fact  that  one  operating  a  vehicle 
violates  a  municipal  ordinance  prescribing  the 
rights  of  way  at  street  intersections  does  not 
of  itself  constitute  negligence.— McCarragher  v. 
Proal  (Sup.)  208. 

In  an  action  for  injuries  to  plaintilf  in  a  col- 
lision between  his  bicycle  and  an  automobile, 
an  instruction  in  relation  to  an  ordinance  pre- 
scribing the  right  of  way  at  street  intersections 
held  erroneous.— McCarragher  v.  Proal  (Sup.) 
20a 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  his  bicycle  and  an  automobile, 
evidence  considered,  and  held  insufficient  to 
show  plaintiff  free  from  contributory  negligence. 
— McCJarragher  v.  Proal   (Sup.)  208. 

A  common  council  cannot  regulate  moving  of 
buildings  through  the  streets  in  each  individual 
case  by  resolution. — Hinman  y.  Clark  (Sup.) 
1068. 

Ck>mmon  council  cannot  delegate  to  department 
of  works  power  in  reference  to  use  of  streets  for 
moving  buildings  when  not  given  by  charter. — 
Hinman  v.  Clark  (Sup.)  1068. 

Ordinance  of  city  prohibiting  owner  of  build- 
ing to  use  public  street  to  move  the  same  held 
void.— Hinman  v.  Clark  (Sup.)  1008. 

The  common-law  right  of  an  owner  of  a  build- 
ing to  a  reasonable  use  of  the  public  streets  for 
the  purpose  of  moving  it  may  be  reasonably 
restricted. — Hinman  v.  Clark  (Sup.)  1008. 

I  8.     Fisoal    management,    pnblio    debt, 
seonrities,  and  taxation. 

In  the  absence  of  evidence  to  the  contrary, 
it  would  be  presumed  in  support  of  an  act 
authorizing  the  issuance  of  bonds  by  a  city 
that  the  constitutional  debt  limit  of  10  per 
cent,  had  not  been  reached  by  such  city. — 
City  of  Rome  v.  Whitestown  Waterworks  Co. 
(Sup.)  357. 

Const,  art.  8,  §  10,  requiring  cities  author- 
ized to  issue  bonds  to  provide  a  sinking  fund  to 
pay  same,  held  inapplicable  to  cities  whose 
debt  limit  has  not  reached  the  constitudonnl 
10  per  cent. — City  of  Rome  v.  Whitestown 
Waterworks  Co.  (Sup.)  357 


NAMES. 


See  "Trade-Marks  and  Trade-Names.* 
Of  partnerships,  see  "Partnership,"  §  % 

NAVIGABLE  WATERS. 

See  "Canals";    "Waters  and  Water  Courses." 
EstablisLment  of  bridges  over,  see  "Bridges"* 
§  1. 

I   1.    Riparian  and  Uttoral  rickts. 

Pollution  of  the  waters  of  New  York  nar^r 
by  a  sewer  permitted  to  exist  in  a  bad  state 
of  repair,  so  as  to  prevent  plaintiff  from  «iif- 
cessfully  operating  his  bathing  beach,  hrid  ac- 
tionable.— Connolly  v.  City  of  New  York  iSq^> 
073. 

NECESSARIES. 

Liability  of  parent,  see  "Parent  and  ChiW." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  §  2. 
Physical   examination   of  person    Injnred,  s^ 
"Damages,"  §  3. 

By  particular  clasaea  of  person*. 
See   "Carriers,"    §§    1,   2;    "Railroads,'-  f  5; 

"Warehousemen." 
Employers,  see  "Master  and  Servant,**  SI  3,  4. 
Lessors,  see  "Landlord  and  Tenant,"  fi  ::. 

Condition  or  use  of  particular  «pectet  of  prop- 
erty, workSf  machinery^  or  other  instnt- 
tn€ntaliiie9*  . 
See  "Canals,"  §  1;   "Electricity^;   "Railrt»ad>,- 

§  5;   "Street  Railroads,"  $|  1,  2. 
Highways,  see  "Municipal  Corporations."  S  7. 

Injuries  to  particular  species  of  property. 
Goods    on    demised    premises,    see    "LaQdiorl 
and  Tenant,"  $  2. 

Contributory ,  negligence. 
Of  owner  or  driver  of  animal  injured  by  oie  a- 

tion    of   street    railroad,    see    "Street   Ka.1- 

roads,"  §  2. 
Of  person  injured   by   electricity,   see   *'£]'<- 

tricity." 
Of    person    injured    by    negligent    placiu?  of 

street   railroad   guy   wire  pole,    see   *"^i.«»t: 

Railroads,"  §  1. 
Of   person   killed  or  injured   by    opera t'oo  of 

railroad,  see  "Railroads,"  §  5. 
Of  person   killed  or   injured   by   operation  *'t 

street  railroad,  see  "Street  Railroads,"  t  - 
Of  servant,  see  "Master  and  Servant,*'  f  4. 
Of  traveler  on  highway,  see  '^Manicipal  C'^> 

porations,"  §  7. 

§   1.    Acts     or     oulssioBs     ooaatitiitiBg 
nesliflpenoe. 

^Defendant  hospital  having  provided  a  saf^ 
means  of  exit  and  entrance  to  its  grounds.  i^f<V 
to  owe  no  duty  to  keep  another  means  of  ex : 
safe  for  use  of  licensee. — GiltiUan  v.  Gencm 
Hospital  &  Dispensarj'  in  City  of  New  York 
(Sup.)  GOl. 


*  Point  annotated*    See  syllabna. 


Digitized  by 


Google 


4 

R 

I 

3 

l( 
e 

If 

ij 


It 


if 


it 
c 

8 


I 


Digitized  by 


Google 


1202 


NUNC  PRO  TUNC. 

Bntry  of  decree  for  divorce,  see  "Divorce,"  t  1« 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Ck)iistitutional  Law,"  ft  3. 

OFFICERS. 

InJ unctions  affecting,  see  "Injunction,"  ft  2. 
Mandamus,  see  "Mandamus,"  ft§  1,  2. 
Mandamus  to  compel  reinstatement  to  office, 
see  "Mandamus,"  §  3. 

Particular  cla»»e§  of  officers. 

See  "Clerks  of  Courts";  "District  and  Prose- 
cuting Attorneys";  "Receivers'*;  "Sheriffs 
and  Constables." 

Corporate  officers,  see  "Cori>orations,"  ft  3. 

Health  officers,  see  "Health/'  ft  1. 

Municipal  officers,  see  "Municipal  Corpora- 
tions," 9  8. 

State  officers,  see  "States,"  ft  1. 

Town  officers,  see  "Towns,"  ft  1. 

ft    1.    Title  to  and  possession  of  ofice. 

Where  a  supervisor  brings,  under  Code  Civ. 
Proc.  ft  2471a,  a  proceeding  to  obtain  possession 
of  the  books  and  papers  pertaining  to  the  office, 
where  the  facts  are  undisputed,  the  rights  of 
the  parties  to  the  office  can  be  determined.— In 
re  Smith  (Sup.)  179. 

ft  2.  BislitSy  powers,  duties,  and  liabil- 
ities. 

Laws  1892,  p.  620,  c.  801,  J  1,  authorizing 
courts  to  hold  defaulting  officers  personally 
responsible,  applies  to  an  officer  who  fails  in 
the  performance  of  his  duties,  or  omits  to 
comply  with  a  legal  requiremenL—Annis  v.  Mc- 
Nulty  (Sup.)  951. 

OPENING. 

Account  of  personal  representative,  see  **Ex- 

ecutors  and  Administrators,"  ft  9. 
Judgment,  see  "Judgment,**  ft  1. 

OPINION  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  ft  5« 

OPINIONS. 

Of  courts,  see  "Courts,"  i  2. 

ORAL  AGREEMENTS. 

See  "Frauds,  Statute  of." 

ORDERS. 

Conclusiveness  of  order  of  gas  commis.sioner3 
on  private  consumers,  see  "Judgment,"  ft  4. 

For  commission  to  take  testimony,  see  "Depo- 
sitions." 
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For  examination  before  trial,  see  'THsccTfr 
ft  1. 

Of  court,  see  "Motions." 

On  motion  for  judgment,  see  •'Judgment."  \ . 

Review  of  appealable  orders,  see  '*Api,es.L'' 


ORDINANCES. 

Municipal  ordinances,  see  "Municipal  C^x^. 
tions,^'  ftft  6,  7. 

PARENT  AND   CHILD. 

See  "Guardian  and  Ward" ;  "Infanta.- 

Complaint  for  goods  sold  to  infant  dflns: 
of   defendant   \dd   insufficient    to    autborii?  . 
recovery  on  the  theory  that   theywere  at*.- 
saries. — Cousins  v,  Boyer  (Sup.)  290. 

Bvidence    held   insufficient    to  -show    that  . 
daughter  had  any  authority  to  pledge  h^r  f 
ther's  credit  for  the  goods. — Cousins  ▼•  Bc}! 
(Sup.)   290. 

PAROL  AGREEMENTS. 

See  "Frauds,  Statute  of." 

PAROL  EVIDENCE. 

Identifying  property  devised,  see  •'Wills,"  ft  1 
In  civil  actions,  see  "Bvidence,"  ft  4. 
In  criminal  prosecutions,  see  "Criminal  Law, 
ft  3. 

PARTICULARS. 

Bill  of,  see  "Pleading,"  ft  & 

PARTIES, 

Death  ground  for  abatement,  see  "Abatemen*. 
and  Revival,"  ft  1. 

/n  actions  hy  or  against  particular  dosses  ef 
persons. 
See  "Executors  and  Administrators,"  ft  8. 

In  particular  actions  or  proceedings. 
See  "Creditors'  Suit";  "Partition,"  ft  1. 
For  breach  of  contract,  see  "Contracts,"  |  4. 
For  causing  death,  see  "Death,"  ft  2. 
Probate  proceedings,  see  "Wills,"  ft  3. 
To  enforce  attorney's  lien,  see  "Attorney  ar.' 

Client,"  ft  2. 
To  enforce  claim   of  creditor  for  transfer  s: 

property  to  stockholders,  see  "Corpora tioa>, 

To  foreclose  mechanic's  lien,   see   "Mecbft:ii<>' 

Liens,"  ft  4. 
To  foreclose  mortgages,  see  "Mortgages."  f  i 
To  set  aside  will,  see  "Wills,"    ft  3. 

Judgment  and  relief  as  to  parties,  and  partht 
affected  hy  judgments  or  proceedings  iherfOti. 
Persons    concluded    by    judgment,    see   **Ja  > 
ment,"  ft  4. 


*  Point  annotated.    See  syUalius. 
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To  conveyance$,  contradB,  or  other  transactiont. 
See  "Contracts,"  fi  2. 
Joint  interests,  see  "Joint  Adventures." 
Persons  affected  by  estoppel,   see  "Estoppel," 

PARTITION. 

Liien  of  attorney  in  suit  for,  see  "Attorney  and 

Client,"  8  2. 
Of  trust  property,  see  "Trusts,"  8  2. 

§    1.    Aotlona  for  partitfon. 

Under  Code  Civ.  Proc.  §  1537,  held  that  one 
claiming  as  tenant  in  common  or  joint  tenant 
with  a  decedent  has  the  burden  of  establishing 
the  invalidity  of  a  devise  by  the  decedent. — 
Fischer  v.  Langlotz  (Sup.)  678. 

Life  tenants  and  remaindermen  under  a  will, 
who  were  owners  of  an  undivided  share  in 
land,  held  not  necessary  parties  to  partition 
thereof  where  an  equitable  conversion  is  created. 
— Sonn  V.  Kennedy  (Sup.)  885. 

Failure  to  serve  incompetent  defendants  in- 
terested in  land  to  be  partitioned  held  to  ren- 
der the  title  unmarketable,  so  as  to  relieve 
purchaser  of  bid.— Sonn  v.  Kennedy  (Sup.)  885. 

In  partition,  evidence  held  insufficient  to 
raise  a  reasonable  doubt  as  to  the  title  offered 
purchaser  because  of  failure  to  make  certain 
I)ersons  parties  to  the  action. — Sonn  v.  Kennedy 
(Sup.)  885. 

♦In  partition,  the  wife  of  plaintiff  is  properly 
made  a  party  defendant — Dunn  v.  Dunn  (dup.) 
lOGl. 

♦Complaint  in  partition  held  to  sufficiently 
allege  that  an  assignment  of  an  interest  in  a 
mortgage  on  the  property  by  the  deceased  owner 
was  obtained  by  fraud  and  undue  influence. — 
Dunn  V.  Dunn  (Sup.)  1061. 

PARTNERSHIP. 

Spc  "Joint  Adventures." 

Death  of  party  ground  for  abatement  in  action 
against  partners,  see  "Abatement  and  Reviv- 
al." 8  1. 

Recovery  of  payments  made  by  surviving  part- 
ner by  mistake,  see  "Payment,"  8  1. 

Restraining  breach  of  contract  for  dissolution, 
see  "Injunction,"  8  2. 

Use  of  firm  name  after  dissolution,  see  **Trade- 
Marks  and  Trade-Names,"  8  1. 

8    1.    THe  relation. 

Second  mortgagee  held  not  liable  as  a  partner 
with  the  owner  for  materialman's  claims. — 
Pennsylvania  Steel  Co.  v.  Title  Guarantee  & 
Trust  Co.  (Sup.)  209. 

8   2*    The    firm,    its    name,    powers,    and 
property. 

♦Real  estate  belonging  to  a  firm,  used  as 
nssets,  held  personalty  on  the  dissolution  of 
the  firm  by  death  of  one  of  the  members,  as 
between  his  widow,  his  personal  representntives, 
and  his  heirs.— Buckley  v.  Doig  (Sup.)  809 


•Point  annotated.    See  eyllabns. 


8  3.    Death   of   partner,   and   rarrlTlaB 
partners. 

Where  a  surviving  partner  without  authority 
continued  the  firm  business,  on  accounting  he 
was  properly  charged  with  certain  checks  which 
he  was  unable  to  prove  had  been  used  for  tho 
firm  business.— Clausen  v.  Puvogel  (Sup.)  49. 

Where  a  surviving  partner  who  carried  on 
the  business  was  required  to  account  for  the 
profits,  ho  was  not  chargeable  with  interest  on 
amounts  improperly  withdrawn  by  him  as 
salary.— Clausen  v.  Fuvogel  (6up.)  49. 

*0n  settlement  of  the  accounts  of  a  surviving 
partner  as  administrator  of  deceased  partner, 
the  administrator  held  properly  charged  with 
amounts  withdrawn  by  him  from  the  firm  as 
salary  while  he  continued  the  business.— Clausen 
V.  Puvogel  (Sup.)  49. 

PASSENGERS. 

See  "Carriers,"  8  2. 

PAYMENT. 

See  "Accord  and  Satisfaction.** 
Effect  of  part  payment  on  running  of*  limita- 
tion, see  "Limits tion  of  Actions,"  8  3. 
Evidence  of,  see  "Evidence,"  8  3. 
Recovery  for  money  paid,  see  "Money  Paid." 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  claaaea  of  ohligationa  or  liahilitics. 
See  "Costs,"  8  4;  "Mechanics'  Liens,"  8  3. 
Compensation   for   property   taken    for   public 

use,  see  "Eminent  Domain,"  8  2. 
Price  of  land  sold,  see  "Vendor  and  Purchaser," 

8  2. 

8    1*    Reeovery  of  payments. 

A  surviving  partner  who  purchased  part  of 
the  firm  assets  and  j^ave  a  note  therefor  held 
not  entitled,  on  his  accounting  as  administra- 
tor of  the  deceased  partner,  to  recover  com- 
pound interest  paid  on  the  note.— Clausen  v. 
Fuvogel  (Sup.)  49. 

*  Money  held  recoverable  on  the  ground  that 
it  was  paid  under  a  mistake  of  a  material  fact. 
—Armour  Packing  Co.  v.  Edison  Electric  Il- 
luminating Co.  (Sup.)  605. 

PENALTIES. 

Conflicting  Jurisdiction  of  stats  and  federal 
courts  of  action  for  penalty  for  excessive  char- 
ges by  gas  company,  see  "Courts."  8  4. 

For  nonpayment  of  tax,  see  'Taxation,"  8  1* 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

PERPETUITIES. 

Affecting  validity  of  will,  see  "Wills,"  8  4. 

A  will  construed  and  held  that  a  trust  was 
not  invalid  as  suspending  the  alienation  of  real 
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estate  for  more  than  two  lives  in  being. — Fischer 
V.  Langlotz  (Sup.)  57a 

A  devise  in  trust  held  not  invalid  though  by 
codicil  the  transfer  of  the  j)roperty  to  the 
trustees  was  postponed  for  five  years.— Clark  v. 
Goodridge  (Sup.)  824. 

♦Where  under  a  will  devising  real  estate  a 
deed  executed  by  the  life  tenants  and  the  re- 
maindermen will  c{>nvey  an  absolute  fee,  there 
is  no  restraint  on  alienation  or  violation  of  the 
rules  against  perpetuities.— Thieler  v.  Rayner 
(Sup.)  993. 

♦A  trust  to  pay  income  to  children  till  the 
youngest  was  2o  years  old  held  not  void  as  one 
for  a  term  fixed  by  years. — ^Burke  v.  O'Brien 
(Sup.)  1048. 

♦Devise  in  will  held  not  a  violation  of  1  Rev. 
St  (1st.  Ed.)  p.  723.  pt  2,  c.  1,  tit.  2,  §  17, 
limiting  successive  life  estates  to  two  persons  in 
being.— In  re  Hurlbut's  Estate  (Sur.)  109a 

♦Will  construed,  and  held  not  to  unlawfully 
suspend  power  of  alienation. — In  re  Hurlbut's 
Estate  (Sur.)  109a 

PERSONAL  INJURIES. 

Liability  of  committee  of  incompetent,  see  "In- 
sane Persons,"  §  1. 

Phvsical  examination  of  person  injured,  see 
"Damages,"  fi  8. 

Particular  cautct  or  means  of  injury. 

See  "Negligence." 

Negligence  of  employ^,  see  "Master  and  Serv- 
ant?' §  6. 

Negligent  placing  of  guy  wire  pole  by  street 
railroad,  see  "Street  Railroads,"  §  1. 

Particular  classes  of  persons  injured. 
Employe,  see  "Master  and  Servant,"  §|  8,  4. 
Guests,  see  "Innkeepers." 
Passenger,  see  "Carriers,"  S  2. 
Traveler  on  highway,  see  "Municipal  Corpora- 
tions," I  7, 

PETITION. 

For  examination  of  witness  before  trial,  see 
"Discovery,"  §  1. 

For  local  option  election,  see  "Intoxicating  Liq- 
uors," I  1. 

PHYSICIANS  AND  SURGEONS. 

Claim  against  estate  of  decedent,  see  "Execu- 
tors and  Administrators,"  S  5. 

PLEA. 

In  civil  actions,  Bee  "Pleading,"  i  3. 

PLEADING. 

Conformity  of  Judgment  to  pleadings,  see  "Judg- 
ment," §  2. 

Objection  to  pleading  by  motion  for  nonsuit, 
see  "Trial,"  fi  4. 


Allegations  as  to  particular  facts,  acts,  or  trans- 
actions. 
See  "Accord  and  Satisfaction" ;  "Fraud."  |  2. 
Assignment  of  corporate  shares,  see  '"Corpora- 
tions," §  1. 

In  actions  hy  or  against  particular  classes  of 
persons. 
See  "Master  and  Servant,"  S  4. 
Foreign  cofporations,  see  "Corporations,**  S  7. 

In  particular  actions  or  proceedings. 

See  "Attachment,"  •§  3 ;  "Cancellation  of  In- 
struments," i  1;  "Fraud,"  S  2;  "Malicious 
Prosecution,"  %  2;  "Mandamus,"  S  3;  "Negli- 
gence," §  4;  "Partition,"  {  1;  "Specific  Per- 
formance,"  I  8. 

For  breach  of  contract,  see  •'Contracts,"  fi  4. 

For  death  caused  by  electricity,  see  "Electrici- 
ty." 

For  delay  in  transportation  of  goods  by  car- 
riers, see  "Carriers,"  %  1. 

For  personal  injuries,  see  "Master  and  Serr^ 
ant,"  S  4. 

For  price  of  goods,  see  "Sales,"  S.O. 

Indictment  or  criminal  information  or  com- 
plaint, see   "Indictment  and   Information." 

On  bill  or  note,  see  "Bills  and  Notes.**  f  3. 

On  insurance  policy,  see  "Insurance,"  $  6. 

Petition  for  examination  of  witness  before  trIaU 
see  "Discovery,"  §  1. 

Probate  proceedings,  see  "Wills,"  I  3. 

To  foreclose  mechanic's  lien,  see  "Mechanics* 
Liens,"  fi  4. 

To  recover  for  necessaries,  see  "Parent  and 
Child." 

i   1.     Form  and  allesatloaa  in  seBarmL 

Where  defendant  demurred  only  to  plaintiiTs 
second  cause  of  action,  the  first  cause  of  actioD 
alleged  in  the  complaint  was  not  aftected  by  tb*" 
issue  thus  raised.— Pratt,  Hurst  &  Co.  t.  Taller 
(Sup.)  16. 

§  2.  Doolaratlon,  oomplaiaty  potttt^a,  or 
statement. 

*In  an  action  for  libel,  held  that  plaintiif 
should  have  been  required  to  separately  state 
and  number  causes  of  actions  in  his  complainL 
—Fisher  ▼.  New  Yorker  Staats-Zeitnng  (Sup.) 

185. 

^Allegations  in  the  first  two  causes  of  action 
iu  a  complaint  held  incorporated  in  the  third 
cause  of  action  by  an  allegation  therein. — Mar- 
rietta  v.  Cleveland,  C,  C.  &  St  U  Ry,  Co. 
(Sup.)  1027. 

^Allegations  in  the  third  cause  of  action  in 
a  complaint  in  regard  to  assignment  to  plaintif 
held  not  applicable  to  the  first  two  causes  of 
action.— Marrietta  v.  Cleveland,  C,  C  &  St  L. 
Ry.  Co.  (Sup.)  1027. 

§   3.    Plea    or    answer,    eross  eamplalat^ 
and  afidavlt  of  def  emae. 

In  an  action  on  certain  notes,  an  allegati<iD 
that  plaintiffs  were  indebted  to  defendant  for 
insurance  renewal  commissions  in  an  amocnt 
larger  than  defendant's  indebtedness  on  the 
note  held  no  defense.— Piosser  t.  Maxon  (Sup.) 
815. 


*  Point  annotated*    See  syllabus. 


Digitized  by 


Google 


INDEX. 


1205 


i  4«     Amended  and  supplemental  plead- 
ins>  and  repleader. 

*  Statement  of  costs  to  be  paid  as  condition 
to  amending  complaint  at  the  close  of  the  case. 
— Palazzo  V.  Degnon  MacLean  Contracting  Ck>. 
<Sup.)  681. 

8  5.     Bill  of  partlcnlare  and  copy  of  ao- 
oonnt. 

A  complaint  held  to  allege  the  facts  consti- 
tituting  fraud  on  the  part  of  defendant  by  its 
breach  of  trust  as  a  stockholder  of  a  corporation 
to  other  stockholders,  as  against  a  motion  for 
a  bill  of  particulars.— Ingraham  v.  International 
Salt  Co.  (Sup.)  192. 

*In  an  action  to  recover  for  services  perform- 
ed under  a  contract  with  defendant,  held,  that 
defendant  was  not  entitled  to  a  bill  of  paiv 
ticulars  to  enable  it  to  prepare  an  amended 
answer.— Sands  v.  Holland  Torpedo  Boat  Co. 
(Sup.)  684. 

*tTnder  the  circumstances  a  bill  of  particu- 
lars held  sufficient,  and  no  further  bill  required. 
— Kindberg  v.  Chapman  (Sup.)  685. 

♦In    an   action   for   breach   of  contract,   de- 
.   fondant  held  not  entitled  to  a  bill  of  partlcu* 
lars   of  plaintiflTs   damages. — Breslauer   Realty 
•Co.  V.  Cohen  (Sup.)  775. 

♦In  an  action  for  breach  of  contract,  de- 
fendant held  entitled  to  a  bill  of  the  particu- 
lars as  to  breach  claimed.— Breslauer  Realty 
Co.  V.  Cohen  (Sup.)  775. 

♦In  an  action  by  the  purchaser  of  goods 
against  the  seller  for  failure  to  deliver,  de- 
fendant held  entitled  to  a  bill  of  particulars 
giving  the  names  and  addresses  of  persons  to 
whom  plaintiff  claimed  to  have  sold  the  goods. 
—United  States  Paper  Co.  v.  De  Haven  (Sup.) 
796. 

In  an  action  on  a  written  contract  defendant 
held  entitled  to  a  copy  of  the  contract  on  a 
motion  for  a  bill  of  particulars. — United  States 
Paper  Co.  v.  De  Haven  (Sup.)  796. 

S   6.    Motions. 

Under  the  allegations  of  an  answer,  held 
that  a  motion  to  make  it  more  definite  and 
certain  should  have  been  granted.— Pigone  v. 
Lauria   (Sup.)  976. 

That  there  was  an  acceptance  of  goods  manu- 
factured held  not  to  conclusively  show  that  an 
amendment  to  an  answer  setting  up  delay  as 
a  counterclaim  in  an  action  on  the  contract  was 
filed  for  purpose  of  delay  within  Code  Civ. 
Proc.  §  542.— Beyer  v.  Henry  Ruber  Co.  (Sup.) 
1029. 

PLEDGES. 

By  factor,  see  "Factors." 

Construction  of  finding  in  suit  to  redeem  stock 

pledged,  see  "Trial,"  5  6. 
Of  corporate  shares,  see  "Corporations,"  §§  1,  2. 

A  pledgor  of  corporate  stock,  seeking  to  re- 
cover the  same  while  in  the  hands  of  a  trans- 
feree from  the  pledgee,  held  entitled  to  recover 
the  stock   or  its   value   at   the  time   of   trial. 
-Treadwell  v.  Clark  (Sup.)  1. 


♦A  pledgor  of  corporate  stock,  seeking  to 
redeem  and  to  recover  the  same  in  the  hands 
of  a  transferee  of  the  pledgee,  held  not  re- 
quired to  tender  before  trial  to  the  transferee 
the  amount  he  paid  for  the  transfer.- Treadw?ll 
V.  Clark  (Sup.)  1. 

A  transferee  of  corporate  stock  under  a  wrong- 
ful transfer  by  a  pledgee  held  to  have  waived  a 
tender  of  the  amount  paid  for  the  transfer,  con- 
ceding that  such  a  tender  was  necessary  to  en- 
able the  pledgor  to  recover  the  same.— Tread- 
well  V.  Clark  (Sup.)  1. 

Evidence  in  a  suit  to  set  aside  a  sale  of  a  pledee 
for  security  for  a  note  lield  insufficient  to  sift- 
tain  a  finding  that  plaintiff  had  reasonable 
ground  for  belief  that  his  note  would  be  re- 
newed or  extended.— Haines  v.  Barber  (Sup.)  75. 

POLICE. 

Right  to  make  arrest,  see  "Arrest,"  t  1* 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
§6. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLL  TAXES. 

See  "Taxation,"  f  1. 

POSSESSION. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," §  2. 
Of  office,  see  "Officers,"  §  1. 

POST  OFFICE 

Service  of  notice  of  trial  by  mail,  see  "Trial," 
S  1. 

POWERS. 

Creation  by  will,  see  "Wills,"  {  4. 

PRACTICE. 

Procedure  of  particular  courts,  see  "CJourts." 
l*rosecution   of    actions    in   general,   see    "Ac- 
tion," §  4. 

In  particular  dvU  actiont  or  proceedings. 
See  "Ejectment";  "Mandamus,"  %  3. 
Accounting  by  executor  or  administrator,  see 

"Executors  and  Administrators,"  §  0. 
Condemnation  proceedings,   see  "Eminent  Do- 
main," §  3. 


*Point  annotated*    See  ayUabiis. 
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Particular  proceedingt  in  actions. 

See  "Abatement  and  Revival";  "Continuance"; 
*'Costs";  "Damages,"  §  3;  "Depositions"; 
"Dismissal  and  Nonsuit" ;  "Divorce,"  §  1 ; 
"Evidence":  "Execution";  "Judicial  Sales"; 
"Judgment*^  **Jury" ;  "Limitation  of  Ac- 
tions"; 'Motions";  "Pleading";  "Reference"; 
"Trial" ;  "Venue." 

Nonsuit,  see  "Trial,"  §  4. 

Particular  remediet  in  or  incident  to  actions. 
See  "Attachment" ;  "Discovery" ;  "Injunction" ; 
"Receivers." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

Procedure  in  exercise  of  special  or  limited  juris- 
diction. 
In  equity,  see  "Equity." 

Procedure  on  review. 
See  "Appeal";  "New  TriaL" 

PREFERENCES. 

In  fraudulent  conveyance^  see  ^Fraudulent 
Conveyances,"  §  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal," §  6. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  §$ 
2,  8. 

PRELIMINARY  INJUNCTION. 

See  ••Injunction,"  fi  8. 

PREMIUMS. 

For  insurance,  see  "Iiumranoe/'  §8  4,  6. 

PRESCRIPTION. 

Acquisition  of  easement,  see  "Easements,"  §  1. 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  $  5. 

PRESUMPTIONS. 

As  to  application  of  part  payment  affecting 
running  of  limitation,  see  "Limitation  of 
Actions,"  I  8. 

On  appeal,  see  "Appeal,"  fi  6. 

PRIMARY  ELECTIONS. 

See  "ElectionB,"  |  2. 


PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  |  2L 
Testimony    as    to    transaction    with    deceased 
agent,  see  "Witnesses,"  §  2. 

Agency  in  particular  relations,  offices,  t>r  oc- 
cupations. 

See  "Attorney  and  Client";  "Brokers";  "Fac- 
tors," 

Corporate  agents,  see  "Corporations,"  §  3; 
"Municipal  Corporations,"  §  3. 

§    1.    Bishts  and  UablUtiea  as   to   Uiird 
persona. 

*Agency  of  a  husband  to  contract  for  his 
wife  for  repairs  on  a  house  belonging  to  another 
cannot  be  proved  by  his  declarations  in  her  ab- 
sence, nor  by  the  fact  that  she  was  present  when 
some  of  the  work  was  being  done  and  directed 
some  minor  changes  therein.— Shesler  v.  Patton 
(Sup.)  286. 

A  finding  as  to  the  authority  of  an  ai^nt  held 
justified. — Krasnow  v.  Singer  Mfg.  Co.  (Sup.) 
591. 

Evidence  held  to  authorize  a  finding  of  author- 
ity of  agent  to  make  a  contract.— Coles  v.  In- 
ternational Bank  Note  Co.  (Sup.)  lOGO. 

PRINCIPAL  AND  SURETY. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Injunction,"  §  6. 

PRIORITIES. 

Of  appropriation  of  water,  see  "Waters  and  Wa- 
ter C!ourses,"  §  4. 

Of  claims  against  incomi)etent,  see  "Insane 
Persons,"  fi  1. 

Of  mortgages,  see  "Mortgages,"  §  2. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements," 

PROBABLE  CAUSE. 

For  prosecutioD,  lee  "Malicious  Prosecntioii,'' 
§  1. 

PROBATE. 

Of  will,  see  "WIllB,"  S  3. 

PROCESS. 

Defects  relating  to  as  ground  for  setting  aside 
default  judgment,  see  "Judgment,"  §  1 

In  actions  against  particular  classes  of  persons. 
Foreign  insurance  company,   see   '^Insurance," 

Particular  forms  of  writs  or  other  process. 
See     "Arrest":     "Execution";     "Ininnction" ; 

"Mandamus." 
SubpoMia  for  witness,  see  "Witnesses,"  §  1. 
Subpoena   to  compel   attendance  of  witness  to 

give  deposition,  see  **Deposition8." 


*  Point  annotated.    See  eyUabua. 
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PROCLAMATION. 

Df   result  of  primary  election,  see  ''Elections," 

PROFITS. 

Liability  of  corporate  ofScers  for  secret  profits, 

see  "Corporations,"  §  3. 
Liability  of  trustee  for  profits,  see  'Trusts," 

§  4. 
Recovery  of  in  ejectment,  see  "Ejectment,"  t  !• 

PROHIBITION. 

Of  traffic  in  intoxicating  .liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Billa  and  Notee." 

PROOF. 

Of  death,  bm  "Death,"  (  1. 

PROPERTY, 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,*'  §  4. 

Particular  »pecie8  of  property. 
See    •'Good   Will";    "Improvements";    •'Trade- 
Marks  and  Trade-Names." 

TranBfert  and  other  matters  affeoiing  title. 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attomeya." 


PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury, 

**  Damages,"  §  2. 
Of  injury,  see  "Negligence,"  |  2. 

PUBLICATION. 

In  official  newspapers,  see  "Newspapers.'* 
Of  election  notice,  see  "Elections,^'  I  1. 
Of  notice  of  tax  sale,  see  •'Taxation,"  |  2. 


see 


PUBLIC  DEBT. 

See  '•Municipal  Corporations,"  |  8. 

PUBLIC  IMPROVEMENTS. 

"Municipal    Corpora- 


By    municipalities, 
tions,"  I  0. 


see 


PUBLIC  NUISANCE 


See  "Xaisunce,"  i  L 


PUBLIC  SCHOOLS. 

See  "Schools  and  School  DUtricts,"  |  L 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  ''Waters  and  Water  Courses,"  t  2. 

PUNISHMENT. 

See  "Criminal  Law,"  |  7. 
For   failure   to   pay    alimony,   see    •Divorce,* 
§  2. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Attachment,  see  •'Attachment,"  §  & 

QUIET  ENJOYMENT. 

Breach  of  covenant  in  lease,  see  ''Landlord  and 
Tenant,"  |  2. 

QUIETING  TITLE. 

S    1.    Ri^ht  of  action  and  defeases. 

*One  claiming  merely  under  a  lease  expiring  In 
five  years  ?i€ld  not  one  against  whom  an  action 
under  Code  Civ.  Proc.  fi  1688  et  seq..  to 
determine  an  adverse  claim,  is  authorized.— 
HoUister  v.  Wohlfeil  (Sup.)  007. 

RAILROADS. 

See  "Street  Railroads." 

As  employer,  see  "Master  and  Servant ** 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^* 

Determination  of  validity  of  franchise  in  suit 
for  injunction,  see  "Injunction,"  %  8. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain  "  §fi  2,  8. 

Title  to  bridge  having  supports  resting  on  high- 
way, see  ••Improvements." 

8  1. 


•Poiiit 


IfOeation  of  road*  termini,  and  sta- 
tions. 

Where  a  railroad  company  was  incorporated 
in  1887  under  General  Railroad  Law,  Laws  1850, 
p.  211,  c  140,  an  objection  that  its  articles  of 
association  failed  to  expressly  rely  on  Laws 
1880,  p.  872.  c.  582,  was  unimportant;  such 
act  being  held  unconstitutional,  the  articles  of 
association  referring  to  such  act,  and  the  acts 
amendatory  thereto  and  supplementary  thereof. 
Laws  1802.  p.  1450,  c.  702  amending  Railroad 
Law,  Laws  1890.  p.  1089.  c.  565,  t  ie.--New 
York  Sc  L.  I.  R.  Co.  v.  O'Brien  (Sup.)  816. 

lOtated.    Se«  syllabiis.  ^^^^^^1^ 
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The  consent  of  local  authorities  being  obtained 
by  plaintiff  to  the  building  of  a  railroad  and  a 
tunnel  under  the  streets  of  New  Tork,  having 
been  confirmed  by  amendment  of  Laws  1^2,  p. 
1450.  c.  702  to  section  16,  c.  565,  p.  1089  of  the 
Railroad  Law  of  1890,  the  contention  that 
plaintiff's  franchise  was  invalid  because  the 
requirements  of  Laws  1886,  p.  919,  c  642, 1 
providing  that  such  franchises  be  sold  at  public 
auction,  had  not  been  set  forth,  was  untenable : 
that  act  having  been  repealed  by  Railroaa 
Law,  Laws  1890,  p.  1082,  c.  565.— New  York 
&  L.  I.  R.  Co.  V.  O'Brien  (Sup.)  316. 

A  contention  that  a  railroad  should  have  ob- 
tained consent  of  property  owners  along  every 
street  in  its  route  before  beginning  construction 
in  any  street  held  without  weight. — New  York 
&  L.  I.  R.  Co.  v.  O'Brien  (Sup.)  316. 

§   2.    Risht  of  way  and  other  interests 
in  land. 

♦A  right  of  way  deed  to  the  Hudson  River 
Railroad  Company  construed  and  held  not  to 
terminate  the  railroad  company's  rights  on  the 
expiration  of  the  period  for  which  it  was  orig- 
inally incOlTporated  under  Laws  1846,  p.  272,  c. 
216,  but  passed  title  to  the  New  York  Central 
&  Hudson  River  Railroad  Company,  a  consoli- 
dated corporation,  uuder  Laws  1869,  p.  2399,  c. 
917,  for  the*  term  of  its  existence.— Colgate  v. 
New  York  Cent  &  H.  R.  R.  Co.  (Sup.)  650. 

§   3«    Conatmotion,      maintenanoe,      and 
equipment. 

Where  a  railroad  company  incorporated  un- 
der Laws  1846,  p.  272,  c.  216,  was  subsequent- 
ly consolidated  under  Laws  1869,  p.  2403,  c. 
917,  §  8,  the  consolidated  corporation  was  not 
limited  to  three  tracks  specified  in  the  original 
incorporation  act— Colgate  v.  New  York  Cent 
&  H.  R.  R.  Co.   (Sup.)  650. 

§  4«    Sales,  leases,  traffic  contracts,  and 
consolidation. 

A  right  of  way  deed  to  the  Hudson  River 
Railroad  Company  construed,  and  helft  not  to 
terminate  the  railroad  company's  rights  on  the 
expiration  of  the  period  for  which  it  was  origi- 
nally incorporated,  under  Laws  1846,  p.  272,  c. 
216,  but  passed  title  to  the  New  York  Central 
and  Hudson  River  Railroad  Company,  a  con- 
solidated corporation,  under  Laws  1869,  p. 
2399,  c.  917,  for  the  term  of  its  existence.— 
Colgate  V.  New  York  Cent  &  H.  R.  R.  Co. 
(Sup.)    650. 

§   5.    Operation. 

In  an  action  for  death  of  intestate  while  on  a 
railroad  trestle  by  being  struck  by  an  approach- 
ing train,  facts  held  insufficient  to  establish 
freedom  from  contributory  negligence. — Keeler 
V.  New  York  Cent  &  H.  R.  R.  Co.  (Sup.)  235. 

•An  adjoining  property  owner  held  entitled  to 
enjoin  a  railroad  company  from  so  operating  its 
road  near  complainant's  property  as  to  consti- 
tute a  nuisance.— Colgate  v.  New  York  Cent  & 
H.  R.  R.  Co.  (Sup.)  650. 


RAPID  TRANSIT. 

See  "Street  Railroads,"  fi  1. 


RATE. 

For  electricity,  see  •^Electricity.* 

REAL  ACTIONS. 

See  "Ejectment" 

REAL  ESTATE  AGENTS. 

See  "Broken." 

RECEIPTS. 

Warehouse  receipts,  aee  "Warehousemen.** 

RECEIVERS. 

Dismissal  of  order  for  appointment,  see  *l>is- 
missal  and  Nonsuit"  §  1. 

§    1.    AcoooBtins  Mid  eompeAMtioa. 

Disturbing  the  amount  stipulated  as  coiDp<>o- 
sation  for  the  receiver  and  his  attorney  in  pro- 
ceedings against  an  insolvent  bank  held  error. 
—People  V.  Federal  Bank  (Sup.)  4^;  ApptiJ 
of  Schlesinger,  Id. 

RECORDS. 

Mandamus  to  compel  change  of  records  of 
nominations  filed  with  insurance  oommissioQer, 
see  "Mandamus,"  §  2. 

Transcript  on  appeal,  see  "Appeal,"  |  4. 

REDEMPTION. 

Of  pledge,  see  "Pledges." 


REFERENCE. 


As  condition 
"Venue,"  § 


refusing  change  of  venue.  sf« 


'^Lmk- 


Disposition    of   cause   on   apj^I    In   cause  ia 

which  reference  is  had,  see'*' Appeal.' 
Effect  of  proceedings  in  bankruptcy,  see  ' 

ruptcy,*^  §  1. 
In  accounting  by  trustee,  see  *Trusts,"  §  6. 
In  proceedings  to  sell  lands  of  Infant,  see  **Gaard- 

ian  and  Ward,"  §  1. 
Of   proceedings   to   determine   damages   on  iih 

junction  bond,  see  "Injunction,"  |  & 

§   1«    Nature,  groimilB,  and  order  of  ref- 


An  examination  of  a  long  account  held  not 
necessarily  involved,  so  as  to  reouire  a  com- 
pulsory reference,  under  Ode  Civ.  Proc.  (  lUl.'S. 
—Smith  V.  London  Assur.  Corp.  (Sup.)  1^ 

An  examination  of  accounts  held  only  ind- 
dentally  involved,  and  so  not  to  require  a  cotn- 
pulsory  reference,  under  Code  Cir.  Proc.  S  I'^IS. 
—Smith  V.  London  Assur.  Corp,  (Sup.)  IW. 

A  party  held  not  entitled  to  a  compulsory  inf- 
erence of  accounts  not  the  foundation  of  tb^ 
action. — ^Bentz  v.  Carleton  &  Hovej  Ca  (Sop.) 
206. 

*  Point  annotated.    See  eyUabiis. 
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*A  cause  held  referable  because  of  a  counter- 
aim  requirinfif  exainination  of  a  long  account 
-Kindberg  v.  Chapman  (Sup.)  686. 

2.    Report  and  findlns** 

♦Under  Code  Civ.  Proc.  §§  1022.  1023.  the 
ndings  of  fact  of  a  referee  must  be  included 
1  his  decision.— Hudson  &  M.  R.  Co.  y.  Wendel 
Sup.)  737. 

REFORMATION  OF  INSTRUMENTS. 

>ee    "Cancellation   of   Instruments." 

REHEARING. 

iee  "New  Trial." 

REINSTATEMENT. 

>f  teacher,  see  "Schools  and  School  Districts," 
§    1. 

RELEASE. 

See  "Accord  and  Satisfaction";  "Payment." 
3f    mechanic's    iien,    see   "Mechanics*    Liens," 
8  3. 

\    1.     Beqvlaitea  and  Talidity. 

*  Where  a  person  signing  a  release  of  his 
daim  believed  it  was  a  release,  he  was  bound 
thereby,  though  he  did  not  read  it. — Schenfeld 
7.  Hochman  (Sup.)  1020. 

RELIGIOUS  SOCIETIES. 

Devises  for  religious  uses,  see  "Wills,"  §  4. 

A  religious  corporation  taking  under  residuary 
:rlause  land  which  testatrix  had  covenanted  to 
sell,  held  to  take  the  legal  title  which  it  was 
bound  to  convey  to  vendee  without  leave  of  court 
obtained  as  required  by  Laws  1902,  p.  563,  c. 
208.— Edelstein  v.   Hays   (Sup.)   403. 

♦Corporation  formed  under  Laws  1848,  p. 
447,  c.  319,  is  not  a  religious  corporation  and 
cannot  consolidate  with  a  religious  corporation 
under  Laws  1^5,  p.  484,  c.  723.  §  12,  and  its 
real  estate  does  not  pass  to  the  consolidated 
corporation.— Selkir  v.  Klein  ( Sup. )  449. 

REMAINDERS. 

Application  for  accounting  by  executor  of  life 
tenant,  see  "Executors  and  Administrators," 
§  9. 

Construction  of  trust  in  remainder,  see 
^'Trusts,"  §§  2,  8. 

Creation  by  deed,  see  "Deeds,"  §  2. 

Creation  by  will^  see  "Wills.**  §  4. 

Creditors'  suit  to  reach  interest  in,  see  "Cred- 
itors*  Suit." 

Remaindermen  ^ns  necessary  parties  to  parti- 
tion, see  "Partition,"  §  1. 

Hii;fat  of  remainderman  in  trust  fund,  see 
"Trusts,"  §  5. 


REMAND. 

Of  cause  on  appeal,  see  "Appeal,"  §  7. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity," 

REMITTITUR. 

Of  cause  on  appeal,  see  "Appeal,"  §  7. 

REMOTENESS. 

Of  testimony,  see  "BTidence,"  |  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venae," 

¥    L 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENOVATED  BUTTER. 

See  "Pood." 

RENT. 

See  ''Landlord  and  Tenant,"  S  2. 
Accounting  by  trustee  as  to  rent,  see  "Trusts," 

fi  4. 
Recovery  of  in  ejectment, 'see  "Ejectment."  fi  1. 
Rights  of  devisee  to  rents,  see  "Wills,"  §  4. 

RENUNCIATION. 

Of  contract,  see  "Clontracts,"  S  3. 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant,", §  2, 

REPEAL 

Of  statute,  see  "Statutes,"  fi  4. 

REPORT. 

Of    subway    commissioners,    see    "Street    Rail- 
roads," §  1. 
On  reference,  see  "Reference,"  i  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial.** 

S  5. 
For  instructions  in  criminal  prosecutions,  sec 

•'Criminal   Law."  §  4. 
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RESCISSION. 


Cancellation  of  written  instrument,  gee  "Oan- 

cellation  of  Instruments." 
Of  contract,  see  "Contracts,"  5  3. 
Of  contract  for  sale  of  goods,  see  "Sales/'  S  3. 
Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  §§  1,  2. 

RESIGNATION. 

Of  teacher,  see  "Schools  and  School  Districts," 
Jl. 

RES  JUDICATA. 

See  "Jadcment,"  {  4. 

RESULTING  TRUSTS. 

See  "Trusts,"  <  1. 

RETURN. 

Of  election,  see  "Elections,"  fi  4. 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal";   "Certiorari";   "Criminal  Law," 
J6. 

REVOCATION. 

Of  letters  of  administration,  see  "Executors  and 

Administrators,"  §  1. 
Of  will,  see  "Wills,"  §  2. 

REWARDS. 

Authority  of  district  attorney  to  offer,  see  "Dis- 
trict and  Prosecuting  Attorneys." 

RIGHT  OF  WAY. 

See  "Basements." 

Of  railroads,  see  "Railroads,"  |  2. 

RIGHT  TO  OPEN  AND  CLOSL 

See  "Trial,"  t  3. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  |  1. 

RISKS. 

Assumed  by  employ^,   see   "Master  and  Serv- 
ant," S  8. 


ROADS. 


streets  in  cities,  see  "Munidpal  Corporation^" 

RULES  OF  COURT. 

Orders,  see  "Motions." 

Relating  to  change  of  venue,  see  "Venue,"  |  1. 

SALARIES. 

Of  teacher,  see  "Schools  and  School  Districts." 
8  1. 

SALES. 

Admissibility  of  books  of  account  In  actioo  for 
price,  see  "Evidence,"  S  3. 

Bill  of  particulars  in  action  for  failure  to  de- 
liver goods  sold,  see  "Pleading,"  |  5. 

Change  of  venue  in  action  for  goods  sold  and 
delivered,  see  "Venue,"  $  1. 

Discovery  in  action  for  price,  see  **Di«»ver:.r 

§  1* 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," §  1. 

Motions  relating  to  pleadings  in  action  on  con- 
tract of  sale,  see  "Pleading,"  §  6. 

Presentation  in  lower  court  of  questions  for  re- 
view in  action  for  price,  see  "Appeal,"  5  3. 

Publication  of  notice  of  tax  sale,  see  "News- 
papers." 

Requisites  and  validity  of  contracts  in  general, 
see  "Contracts,"  §  1. 

8ale9  of  particular  species  of,  or  esiotet  or  m- 

terest$  in,  propertif. 
See  'Intoxicating  Liquors." 
Corporate  shares,  see  "Corporations,**  i  L 
Realty,  see  "Vendor  and  Purchaser." 
Right   to    extend   street   railroad,   see   "Street 
Railroads,"  §  1. 

Salei  on  judicial  or  other  proceedings. 
See  "Judicial  Sales." 

Foreclosure   of   mortgage,   see   "Chattel   Mort- 
^gages."  I  1. 
Of  property  of  decedent  under  order  of  court 

see  "Executors  and  Administrators,"  %  7. 
Of  property  of  infant   under  order  of  court 

see  "Guardian  and  Ward,"  §  L 
Tax  sales,  see  **Taxation,"  |  2. 

I    !•   Requisites    and   Talidity    of    eoa* 
traet. 

^Letters  written  by  plaintilf  and  defendant 
held  a  contract  binding  defendant  to  furnish 
certain  lumber  within  a  reasonable  time.— 
Crane  v.  Barron  (Sup.)  937. 

§  2.    Constmetion  of  oontroot. 

^Exhibition  of  sample  at  timv  of  sale  \di 
not  to  make  it  a  sale  by  8ample.^Pasca]  v 
Goldstein  (Sup.)  1025. 

§   3.    Kadifioation  or  reseissioa  of  eom* 
traot. 

♦A  plaintiff  in  a  contract  for  the  purchase 
of  lumber  held  not  to  have  rescinded  the  con- 
tract.—Crane  T.  Barton  (Sup.)  887, 
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Performance  of  eontraot. 

seller's  breach  of  contract  of  sale  held 
ed  by  the  buyer.— Crane  v.  Barron  (Snp.) 

n  acceptance  of  goods  not  delivered  within 
time  stipulated  by  the  contract  does  not 
ssarily  preclude  a  claim  for  damages  for 
^' — Beyer  v.  Henry  Huber  CJo.  (SupO  1029. 

IXTarranties. 

V^here  the  seller  of  goods  is  not  the  manu- 
irer,  there  is  no  implied  warranty  of  their 
ity.— Pascal   v.   Goldstein   (Sup.)   1025, 

Remedies  of  buyer. 

Vhere  answer  in  action  for  price  set  up 
3  representations  as  to  quality  of  goods, 
ndant  held  entitled  to  rely  on  an  implied 
ranty.— Pascal  v.  Goldstein  (Sup.)  1025. 


SAMPLE. 

by,  see  "Sales,"  8  2. 

SATISFACTION. 

and    Satisfaction" ; 


"Payment" ; 


SEPARATION. 

See  "Husband  and  Wife,"  §  2. 

SERVICES. 

See  "Master  and  Servant,"  §  2;    "Work  and 
Labor." 


SERVITUDES. 


See  "Easements.* 


SET-OFF  AND  COUNTERCLAIM. 


"Accord 
Release." 
inechanio's  lien,  see  "Mechanics*  Liens,"  §  8. 

SCAFFOLDS. 

ibility  of  master  for  injuries  from  defects  in, 
ee  "Master  and  Servant,"  fi§  8,  4. 

iHOOLS  AND  SCHOOL  DISTRICTS. 

i    "Colleges  and  Universities.** 

1.     Public  Hchoola. 

>elay  of  teacher  in  applying  for  reinstatement 
d  to  justify  denial  of  application  for  manda- 
s  against  board. — Grendon  v.  Board  of  Educa- 
n  of  City  of  New  York  (Sup.)  253. 
designation  of  public  school  teacher  held  not 
:ained  by  duress  or  fraud. — Qrendon  v.  Board 
Education  of  City  of  New  York  (Sup.)  253. 
Vhere  a  female  principal  was  awarded  a  sala- 

by  the  New  York  school  board  of  $2,750 
r  annum,  under  Laws  1899,  p.  883,  c.  417, 
lending  Greater  New  York  Charter,  Laws 
[)7,  p.  394,  c.  378,  5  1091,  her  contract  right 

teach,  etc.,  held  not  to  preclude  the  school 
ird  from  reducing  her  salary  to  the  minimum 
iscribed  by  such  act.— Buckbee  v.  Board  of 
ucation  of  City  of  New  York  (Sup.)  943. 
Under  Greater  New  York  Charter,  U  1090, 
17,  as  amended  in  April,  1899,  Laws  1899, 
.  883,  1415,  cc.  417,  644,  board  of  education 
ly  advance  salaries  of  principals  of  public 
tiools,  they  being  entitled  to  the  advance 
laries,  subject  to  reassignment  or  removal 
r  cause.— Buckbee  v.  Board  of  Education  of 
ty  of  New  York  (Sup.)  1063. 

SECRET  PROFITS. 

ability  of  corporate  officers  for,  see  "(Corpora- 
tions," §  3. 

*  Point  annotated. 


Affecting  right  to  attachment,  see  "Attach- 
ment," §  2. 

For  breach  of  warranty  on  sale  of  goods,  see 
"Sales,"  §  6. 

Reference  of  action  involving  ooanterclaim,  see 
''Reference,"  §  1. 

Right  to  close  argument  to  jurv  on  interposing 
counterclaim,  see  "Trial,"  §  3. 

Right  to  set  off  judgment  for  costs  on  ajopeal 
against  lower  court  judgment,  see  "Costs,"  §  4. 

Set  off  in  action  for  money  lent,  see  "Money 
Lent," 

SETTLEMENT. 

See    "Accord    and    Satisfaction";     "Payment"; 

"Release." 
By  executor  or  administrator,  see  "Executors 

and  Administrators,"  S  9. 
Marriage  settlements,  see  "Husband  and  Wife," 

§  !• 

SHERIFFS  AND  CONSTABLES. 

§    1.    Compensation. 

Under  Laws  1800,  p.  940,  c.  528,  and  Laws 
1896,  p.  713,  c.  725.  the  sheriff  of  the  city  and 
county  of  New  York  held  not  entitled  to  a  fee 
for  notifying  jurors  to  attend  trial  terms.— 
Costa  V.  New  York  City  Ry.  Co.  (City  Ct  N. 
Y.)  558. 

SHOWS. 

See  "Theaters  and  Shows." 


SIGNATURES. 

To  certificates  of  nomination,  see  "Elections,'^ 
§  2. 

SILENCE. 

Estoppel  by,  see  "Estoppel,"  i  1. 

SINKING  FUNDS. 

For  municipal  indebtedness,  see  ''Municipal  Cor- 
porations," i  8. 


SLANDER. 

See  "Libel  and  Slander." 
Se«  syllabus. 
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SLOCUM  DISASTER. 

Donations  for  relief  of  sufferers  from,  see  "Chari- 
ties," {  2. 

SPECIAL  LAWS. 

See  '^Statutes,"  H  ^-4. 

SPECIFIC  PERFORMANCE. 

Clancellation  of  lis  pendens  in  suit  for  specific 

performance,  see  "Lis  Pendens." 
Of  contract  to  convey  land  as  affected  by  title 

of  vendor,  see  "Vendor  and  Purchaser,"  {  2. 

-i    1.     Contracts  enforceable. 

Specific  performance  of  a  contract  denied  for 
indefiniteness  and  as  not  within  the  contempla- 
tion of  defendant.— Hall  v.  Hartford  (Sup.)  392. 

§  2.   Good  faith  and  dUisenoe. 

A  vendor  held  not  entitled  to  compel  specific 
performance  on  proving  that  the  judgments 
against  the  premises  disclosed  by  the  abstract 
furnished  the  purchaser  had  been  paid.— Russell 
v.  Wales  (Sup.)  785. 

*A  purchaser  held  entitled  to  refuse  to  com- 
plete the  contract  of  purchase  because  of  the 
existence  of  a  restrictive  agreement. — AUman 
V.  McMillin  (Sup.)  970. 

I   3.    Proceedings  and  relief. 

In  a  suit  to  enforce  specific  performance  of  a 
<jontpact  to  buy  land,  evidence  that  a  restric- 
tive covenant  enhanced  rather  than  lessened  the 
value  held  inadmissible. — Goodrich  v.  Pratt 
<Sup.)  187. 

♦Specific  performance  of  contract  refused 
where  it  did  not  clearly  appear  it  was  ever 
•executed  and  plaintiff  was  in  default. — Sire  y. 
Long  Acre  Square  Bldg.  0>.   (Sup.)  307. 

♦Where  a  decree  awarding  specific  perform- 
ance also  directed  that  if  defendant  should 
fail  to  comply  or  be  unable  to  convey,  plaintiff 
should  recover  a  money  judgment,  such  provi- 
sion was  not  for  benefit  of  defendant— Johnston 
V.  Long  Island  Inv.  &  Imp.  Go.  (Sup.)  423. 

♦A  complaint  in  an  action  demanding  specific 
performance  of  a  contract  to  convey  certain 
land  is  subject  to  demurrer  where  it  fails  to 
allege  the  title  to  the  premises  to  be  in  defend- 
ant.—Broder  V.  Gordon  (Sup.)  463. 

Defendant  held^  under  the  facts,  entitled  to 
serve  a  supplemental  answer.— Mishkind-Fein- 
berg  Realty  Co.  v.  Sidorsky  (Sup.)  714. 

The  vendors'  offer  to  accept  a  mortgage  con* 
taining  an  unobjectionable  clause  made  for  the 
first  time  at  the  trial  of  the  suit  for  specific 
performance  after  the  sale  had  failed  because 
of  the  vendors*  demand  of  a  mortgage  not  com- 
plying with  the  contract  held  too  late. — Feist 
V.  Block  (Sup.)  843. 

The  court  held  without  jurisdiction  to  declare 
a  restrictive  covenant  void  because  the  parties 
thereto  were  not  made  parties  to  the  suit.— 
Altman  v.  McMillin  (Sup.)  970. 


SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  f  2. 

STATEMENT. 

By    witness    inconsistent   with    testimony.  se« 

^'Witnesses  "  §  4. 
Of   case   or   facts   for  purpose   of   review,  »- 

"Appeal,"  §  4. 

STATES. 

See  "United  States." 

Onclusiveness  of  judgment  by  state  gas  oommlv 

sion  on  private  consumers,  see  ^^JudgmenL' 

§  4. 
Oourts,  see  "Courts." 
Right  to  enfbrce  mechanic's  lien  against  stai'. 

see  "Mechanics*  Liens,"  %  4. 

S    1.    OoTemm«nt  and  ofteers. 

There  can  be  no  valid  assembly  apporti la- 
ment unless  there  is  a  prior  senatorial^  app-jr 
tionmenL — In  re  Timmerman  (Sup.  I  57. 

♦An  apportionment  of  a  county  into  aasemK' 
districts  held  in  conflict  with  Const,  art.  .1  » 
5,  because  of  the  failure  to  make  the  dLvtri^t- 
sufficiently  compact. — In  re  Timmerman  ^5?': 
57. 

♦The  apportionment  of  a  county  Into  aj*»n:r ; 
districts  Mid  in  conflict  with  Const.  arL  3,  )  ■ 
because  of  the  difference  of  the  population  ot 
the  districts. — In  re  Timmerman  (Sup.)  57. 

§    2.    Fisoal    nuuuieemeat,    pvlilte    debt 
aad  seciuitieB. 

Laws  1898,  p.  230,  c.  122,  relating  to  the  ^ 
tablishment  of  a  college  of  forestry,  etc.,  h". 
not  in  conflict  with  Const,  art.  7,  {  1.  an«i  ar 
tide  8.  i  9,  declaring  that  the  credit  of  :i. 
state  snail  not  be  given  to  any  individaal.  **- 
sociation,  or  corporation. — People  v.  Bwoki.M 
Cooperage  Co.  ( Sup.)  19. 

STATUTES. 

Encroachment  on  civil  rights,  see  "Constitu- 
tional I^w,"  §  2. 

Laws  impairing  obligation  of  contracts.  ^ 
"Constitutional  Law,"  %  3. 

Provimana  relaiinff  to  particnlar  §uhJ€tU. 
See  "Abatement   and   Revival."  f  1;    •*.\h'lT- 
tion."  S  1;    "Appeal,"  $S  4,  5;  '•AttarhnKS'  ' 
§S  1-3;   "Charities."  S  2:  **Clerks  of  Cour^ 
"Oontracts,"  S  4;    *'Creditor8*  Suits":   "t  rj-r- 
inal  Law."  H  4.  7;    "Depositions";   "IV*>t 
and  Distribution";    "Discovery,"  f  1:    'i'i- 
trict    and    Prosecuting    Attorneys";     **£!*- 
tions,"   US  2,  3;    **Kmberalemenr';    '-Emin^Lt 
Domain,"   §  3:    "Food";    "Intoxicating  U, 
uors";   "Jury,'^  §  1;   "limitation  of  Artjoas. 
§  1:    "Mandamus,"   fi  2;    "Master  and  S^r 
ant,*'  S  3;  ."Mechanics'  Liens";    "Munici]4 


♦Point  Aimotated.    See  eyllabus. 
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•porations/*§§4-6,8;  "Officers,"  8  2:  "Rail- 
ds."  §§  1,  3;  "Reference,"  §  2;  "Schools 
I  School  Districts,"  §  1;  "Street  Rail- 
cls,"  §  1;  "Taxation";  "Towns,"  §  1; 
rial,"  §  2;  "Trusts,"  §S  1,  2,  6;  "Venue," 
L;  "Wills,"  5  2;  "Witnesses,"  fiS  1,  2. 
Is  of  government  contractors,  see  "United 
ites,"  i  1. 
e    of   corporate  stock,  see   ''Corporations," 

dor  of  causes  of  action,  see  "Action,"  %  3. 
It  ion  of  county  seat,  see  "Counties,"  §  1. 
e   institutions,  see  "States,"  §  2. 
ute  of  frauds,  see  "Frauds,  Statute  of." 

I»    2.    General    and    epeolal    or    local 
la^va. 

nder  Const,  art.  3,  §  3,  and  County  Law, 
.'s  1892,  pp.  1746,  1747,  c.  686,  §  12,  subs. 
14,  and  Laws  1902,  p.  378,  c.  119,  the  erec- 
i  by  the  board  of  supervisors  of  a  county 
a  courthouse  at  a  city  not  the  county  seat 
i  not  to  change  the  county  seat,  and  the 
tute  authorizing  it  is  not  in  conflict  with 
1st.  art.  3,  S  18.— Lyon  v.  Board  of  Sup*rs 
Steuben   County   (Sup.)   676. 

The  ri^ht  given  a  street  railway  company 
extend  its  lines  under  an  agreement  between 
?ity  and  the  railroad  company,  which  agree- 
nt  was  ratified  by  Act  March  18,  1892,  Laws 


1892,  p.  311,  c.  151,  is  not  in  violation  of  Const, 
art.  3,  §  18,  providing  that  no  private  or  local 
act  shall  be  passed  granting  to  any  corporation 
or  individual  the  right  to  lay  down  railroad 
tracks,  though  the  right  to  construct  such  ex- 
tension rests  on  such  act— Smith  v.  City  of 
Buffalo  (Sup.)  922. 

i   3.    Snbjeota  and  titles  of  acta. 

Iaws  1895,  p.  1405,  c.  635,  entitled.  "An 
act  to  revise  the  charter  of  the  city  of  Yon- 
kers,"  title  12,  §  3,  providing  for  the  filing  of 
notices  of  mechanics  liens  in  the  otilce  of  the 
city  clerk,  held  violative  of  Const,  art.  3,  §  16, 
providing  that  no  private  or  local  bill  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title. — ^Tommasi  v.  Bolger 
(Sup.)  367. 

♦Act  March  18,  1892,  Laws  1892,  p.  311,  c. 
151,  ratifying  the  contract  between  the  city 
of  Buffalo  and  certain  street  railroads,  held 
not  to  embrace  more  than  one  subject  not  ex- 

Sressed  in  the  title  in  violation  of  Const,  art. 
,  §  16.— Smith  V.  City  of  Buffalo  (Sup.)  922. 

S  4.     Repeal,  snapenaioia,  expiration,  and 
reTival. 

♦Where  the  construction  of  a  general  statute 
clearly  implies  the  repeal  of  special  statutes, 
the  special  statutes  will  be  deemed  repealed. — 
In  re  Troy  Press  Co.  (Sup.)  516. 


STATUTES  CONSTRUED. 


NEW  TOBK. 

CONSTITUTION. 

rt  1,  §  6 337 

rt.  3,  8  3    676,  922 

rt.  3,  §  5    57 

rt  3.  ft  16    367.  922 

rt.  3,  §  18    676,  922 

rt.  7,  §  1   19 

rt.  8,  §  9 19 

rt.  8,  §  10    357 

CODE  OF  CIVIL  PRO- 
CEDURE. 

24   865 

6G    739,  790 

\  ar,8,  371,  372,  375    ...  547 

\  405,  414     424 

447    917 

481    466 

484    526,  674 

499    119 

533    406 

534    466. 

542 1029 

§  603,  604     709 

620   569 

a35    818 

(«6    40],  783 

721    734 

724    196 

751    734 

755    527 


fi  791    770 

fi  829    279,  444,  1089 

§  844    703 

§854    965 

§  873    251,  703 

«  881    251 

§§  887,  893,  894,  895    ....  121 

fi  912    707 

§§  914;  915  5^ 

§937    616 

§  983,  subd.  2 200 

§  997    620 

5  999    937,  1003 

§  1013    194 

i  1021    328 

§§  1022,  1023 737 

§§  1027, 1034. 1079, 1126. ..  327 

§  1230    328 

§  1252    814 

§  1303  932 

§  1531    641 

§  1537    .578 

§  1638   et   seq 907 

§  1670     205 

«  1671     299 

§  1674     205 

§§  17.56,  1762     770 

§  1774    464 

S  1879     990 

§  1902    731 

fi  1913     401 

I  1962     81 

ft  2036    503 

i  2348    421 


§  23.54    417 

§  2405    561 

fi§  2434,  2444 965 

§  2471a    179 

§fi  2481,  2514   667 

fi  2647    1100 

fi  2653a    535 

§  2707  et  seq 481 

fifi  2713,  2714   215 

fifi  2729-2802    12 

fi  2731    1095 

fi  2808    667 

fi  3228,  subd.  4 515 

fi  32.53    229 

fi   a320.    Amended  by  Laws 
1J)04,  p.  1921,  ch.  755. . .     38 

3343   1024 

3380    388 

3399    52(> 

CODE  OP  CRIMINAL 
PROCEDURE. 

fi  293  12S 

fifi  343,  344.  346,  515,  517 

522    126 

fifi  6,58,  659  193 

§§  721,  751   734 

PENAL  CODE. 

fifi  168,  171,  subd.  5 31 

fi  180 503 

I  282    259 

fi  289    202 
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f  528    160,  427 

i  G97    256 

HEYDECKER'S  GENER- 
AL  LAWS. 
Page  2619,  ch.  32,  art.  6, 

§  77    337 

Page  4792,  ch.  34,  §  3. . .  323 

REVISED  STATUTES. 

First  Edition. 

Volume  1. 

Pt  2,  ch.  1,  tit.  2,  f  17 1098 

Pt.  2,  ch.  6,  tit.  1, 1 43 623 

Pt.  2,  ch.  6,  tit.  1,  §  44 1100 

Volume  2. 
Pt.  2,  ch.  1,  tit.  2,  art.  1, 

§  10 45 

Pt.2,ch.6,tit.l.§42 844 

CITY  CHARTERS. 

Geneva.  Tiaws  1807,  p. 
458.  ch.  360.  §  110 830 

Greater  New  York.  Laws 
1897,  pp.  164,  165,  ch. 
378.  §§  473,  475 794 

Greater  New  York.  Laws 
1807,  p.  239,  ch.  378.  § 
685.  Amended  hy  Laws 
1901,  p.  279,  ch.  466,  § 
685    868 

Greater  New  York.  Laws 
1807,  p.  394.  ch.  378,  § 
1091.  Amended  by  Laws 
1899,  p.  883,  ch.  417....  943 

Greater  New  York.  Laws 
1897,  pp.  394,  404, 
ch.  379,  S§  1090,  1117. 
Amended  by  Laws  1899, 
np.    883,  1415,  chs.  417, 

Greater  New  York.  Laws 
1901,  p.  208,  ch.  466,  S 
470     913 

Greater  New  York.  Laws 
1901.  p.  279,  ch.  466,  § 
685 913 

Greater  New  York.  Laws 
1901,  np.  194,  402,  403, 
404,  426,  ch.  466,  §§  958, 
959,  962,  1001   140 

Greater  New  York.  Laws 
1901,  p.  610,  ch.  466,  § 
1437    327 

Greater  New  York.  Laws 
1901,  p.  636,  ch.  466,  S 
1543    197 

Rensselaer.  Laws  1897, 
pp.  360. 402,  403,  ch.  359, 
ff  62,  202,  204 516 

Yonkers.  Laws  1895,  p. 
1405,  ch.  635,  §3 367 

LAVeS. 

1841,  p.  109,  ch.  134  ....  353 

1846,  p.  272,  ch.  216  650 

1848,  p.  447,  ch.  319  ....  449 

1850,  p.  211,  ch.  140 316 

1860.  p.  390,  ch.  236  ....  516 

1800,  p.  607,  ch.  360  231 


100  NEW  YORK  SUPPLEMENT 

and  134  New  York  State  Reporter 

1868,  p.  853,  ch.  429  ....  353 

1869.  p.  2399,  ch.  917  ...  650 
1869.  p.  2403,  ch.  917,  §  8. .  650 
1880,  p.  872.  ch.  582  ....  316 

1882,  pp.  330,  335,  ch.  410, 

§§  1249,  1278 558 

1883,  p.  100,  ch.  113. 
Amended  by  Laws  1884, 

p.  342,  ch.  281 771 

1884,  p.  342.  ch.  281 771 

1885,  pp.  586,  592,  ch.  342, 

§§  4,  25 367 

1886,  p.  721,  ch.  488.  U  2, 

3    424 

1886,  p.  731,  ch.  502   ....  951 

1886,  p.  919,  ch.  642.  Re- 
pealed by  Laws  1890,  p. 
1082,  ch.  565 816 

1887,  p.  885,  ch.  673. 
Amended  by  Laws  1892, 

p.  620,  ch.  301 951 

lffi7,  p.  921.  ch.  713   ....  628 

1889.  p.    522,    ch.   382,    % 

74    256 

18.90,  p.  940,  ch.  523    558 

1890,  p.  1082,  ch.  565  .. .  316 
1890,  p.  1084.  ch.  665.  $  6. 

Amended  by  Laws  1892, 

p.  1384.  ch.  676 175 

1^,  p.  1086.  ch.  565,  §  7. 
Amended  by  Laws  1905, 
p.  2056,  ch.  727 175 

1890,  p.  1089,  ch.  565,  $  16. 
Amended  by  Laws  1892, 
p.  1450,  ch.  702 816 

1890,  p.  1149,  ch.  666,  S 
70 670 

1890,  p.  1151,  ch.  666,  | 
83  357 

1890,  p.  1188,  ch.  668,  § 
53  :.:  638 

1890,  pp.  1201,  1202,  ch. 

568,  §§130,  134 362 

1890,  p.  1217,  ch.  569.  § 

34 616 

1800.  pp.  ^^,?.^    1237.  ch. 

569,  §§  lill.  1^2,  18*1. ...  961 
1890,  pp.  12r^5-t237,  eh. 

569,  §§  ITJ.  174,  ISO.  ...   241 

1890,  p.  1248,  ch.  r^fJQ. 
Amended   hv  Lnws  m:>3. 

p.  789,  cIl  .187.  §234....  179 

1891,  p.  1!).  (h.  4,  I  37. 
Amended  hv   T.aws  1006, 

p.  157,3,  cli.  GOT 611 

1892,  p.  311,  ch.  151 922 

1802,  p.  447.  ch.  202 284 

1892,  p.  620,  ch.  301,  § 

1  951 

1892,  p.  850,  ch.  512.  § 

158  618 

1892,  p.  861.  ch.  413. 
Amended  by  Laws  1896, 

p.  865,  ch.  716 62 

1892,  p.  900,  ch.  441. 
Amended  by  Laws  1897, 
p.    761,    ch.    497,    §§    4, 

5  197 

1892,  p.  1041,  ch.  512  ...  516 
1802.  p.  1384,  ch.  676  ...  175 
1802,  pp.  1450,  1452,  ch. 
702  316 


1892,  p.  1486,  ch.  677,  | 

4 480 

1892,  p.  1488,  ch.  677,  I 

15  616 

1892.  pp.  1746,  1747.  ch. 

686,  i  12,  gnbds.  13.  14. .  676 
1892,  p.  1753,  ch.  686,  H 

31-33    676 

1892,    pp.   1761,   1762,    di. 

086,  §§68,  69,  70 362 

18.92,   pp.   1792,   1793,    ch. 

68<5.  §  230 239 

1892,  p.  1806,  ch.  687,  §  15. 

Amended  by  Laws  1901, 

p.  1326,  ch.  538 119 

1^,   p.   1829,   ch.   688,   § 

21    249 

1892,  p.   1835,  ch.   688,    i 

42    723 

1892,  p.    1838,   ch.   688,   § 

48    561 

1892,   p.  1945,   ch.   690,   § 

30    747 

1892.  p.  1972,  c  690.  §  92, 
Amended  by  Laws  1897, 

p.  91,  c  218 1072 

1^,  p.  1980,  ch.  690,  § 
121    424 

1893,  p.    663,    ch.    338,    § 

27    177 

18a3,    p.   789,   ch.    387,    § 

234    179 

1893.    p.    1748.    ch.    701. 

Amended  by  Laws  1901, 

p.  751,  ch.  291 353.  837 

1895,  p.   484,    ch.   723,    § 

12    449 

1896,  p.  1405,  ch.  635.  § 
3.  Yonkers  aty  Char- 
ter     367 

1896,  p.  45,  ch.  112  ....  896 
1896,    p.    67,    ch.    112.    § 

16 467.  470.  473. 

508.  563,  616 
1896,    p.    220,    ch.    272,    § 

22  934 

1896, '  p.'  *  572,' '  ch! '  547,* '  § 

83    irM 

1896,    p.    592,    ch.   647,    § 

207    641 

1896.    p.    603,    ch.   647,    | 

225    186 

1896,    p.    611,   ch.   547,    § 

255    61»> 

1896,  p.  713,  ch.  725    5.-VS 

1896.  p.  795,  ch.  908 610 

1890rp.  797,  ch.  908,  §§  1, 

3    681 

1896,  p.  803,  ch.  908,  §§  20, 

21    «51 

1896,  p.  806,  ch.  908,  §  24. 

Amended  by  Laws  1901, 

p.  1350,  ch.  550 330 

1896,  p.  810,  ch.  908,  § 

35    638 

1896.  p.  865,  ch.  716  ... .  62 
1896,  p.  870,  ch.  908,  §  225. 

Amended  by  Laws  1901, 

p.  382,  ch.  173,  §3 850 

1896,  pp.  872,  874,  ch.  908. 

§§    2»-230... ?..... V?:  917 
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3,    p.    803,   ch.   009,   8 

>   717,  927 

3,  pp.  895,  937,  ch.  909, 

!  6,   82 508 

6,    p.    922,    ch.   909,    | 

5    760 

(5,    p.    925,    ch.    909,    $ 

7     753,  760 

►6,    p.    931,   ch.   909,    § 

8    760 

•7,  p.  91,  ch.  218   1012 

)7,  pp.  164,  165,  ch.  378, 

§  473,  475.    Greater  New 

fork   Charter 794 

)7,  p.  239,  ch.  378,  §  G85. 
Treater  New  York  Cbar- 
or.  Amended  by  Laws 
L901,  p.  279,  ch.  466. . . .  968 
37,  pp.  360.  402,  403,  ch. 
i59,  §§  62,  202,  204. 
Flensselaer  City  Charter  516 

97,  p.  366,  ch.  414 771 

97.  pp.  394,  404,  ch.  378, 
§§  1090,  1117.  Great- 
er New  York  Charter. 
Amended  by  Laws  1899, 
pp.  883,  1415,  chs.  417. 

QU 1063 

i97.  p.  394,  ch.  378,  § 
1001.  Greater  New  York 
Charter.  Amended  by 
Laws   1899,  p.   883,   ch. 

417  943 

S97,  p.  458,  ch.  360,  fi 
110.  Geneva  City  Char- 
ter   330 

897,  pp.  458,  460-462,  ch. 
366,  5§  110,  114,  115, 

119  330 

897,  p.  467,  ch.  415,  § 

18  898,  985 

807,  p.  508,  ch.  417,  § 
3  155 


1897,  p.  509.  ch.  417,  S 
7  1037 

1897,  p.  517,  ch.  418,  S 
5.  Amended  by  Laws 
1902,  p.  74,  ch.  37 272 

1897,  p.  517,  ch.  418,  i 
7  35,  367 

1897,  pp.  519,  521.  ch.  418, 
S§  10,  15  367 

1897,  p.  525.  ch.  418,  § 
21  299 

1897,  pp!  '533V  534,*  ch."  418. 

88  73,  80,  82 323 

1897,  p.  541,  ch.  418,  8  116. 

Amended  by  Laws  1900, 

p.  1624,  8  762 411 

1897,  p.  724,  ch.  612,  8  28, 

subd.  3 740 

1897.  p.  761,  ch.  497,  U  4, 

5  197 

1898,  p.  160,  ch.  85,  8 

312  1072 

1898,  p.  230,  ch.  122  . . . .  19 
1898,  p.  376,  ch.  182.  8  29. 

Amended  by  Laws  1899, 

L1288,  ch.  581,  8  313; 
W8  1903,  p.  435,  ch. 

182  516 

1898,  p.  563,  ch.  212.  6 
134  68 

1898,  p.  828,  ch.  269  ....  816 

1899,  p.  152.  ch.  128  ....  771 
1899,  p.  883,  ch.  417.  .934,  1063 
1899,  p.  1288,  ch.  581,  6 

313  516 

1899,  pp.  1367,  1371,  ch. 

624,  88  10,  11 357 

1899,  p.  1415,  ch.  644  ...1063 

1900,  p.  162i.  8  762 411 

1901,  pp.  194,  402,  403, 
404,  426,  ch.  466,  %^  958, 
959,  962,  1001.  Greater 
New  York  Charter 140 


1901,  p.  208,  ch.  466,  8 
470.  Greater  New  York 
Charter  913 

1901.  p.  279,  ch.  466,  8 
685.  Greater  New  York 
Charter  968 

1901,  p.  382.  ch.  173,  8 
3  850 

1901,"  p.' ■  388,"  ch."  173,"  8 
230a  917 

1901,  p.  610,  ch.  466, 
8  1437.  Greater  New 
York  Charter 327 

1901,  p.  636,  ch.  466, 
8  1543.  Greater  New 
York  Charter 197 

1901,  p.  708,  ch.  260  ....  256 

1901,  p.  751,  ch.  291. .  .353,  837 

1901,  p.  902,  ch.  334,  8 
56  978 

1901,  p.  1115,  ch.  425  ...  256 

1901,  p.  1326,  ch.  538  ...  119 

1901,  p.  1350,  ch.  550  ...  330 

1902,  p.  74,  ch.  37  272 

1902,  p.  124,  ch.  63  ....  81({ 
1902,  p.  378,  ch.  119  ....  676 
1902,  p.  563,  ch.  208  ....  4m 
1902,  p.  943.  ch.  357  ....  77U 
1902,  p.  1489,  ch.  580,  8  1 

(14)  1024 

1902,  p.  1750,  ch.  600.  8 

3  731 

1903,  p.  435,  ch.  182  ....  516 

1904,  p.  1921,  ch.  755  . . .  38 

1905,  p.  209,  ch.  730 81 

1905,  p.  829,  ch.  368,  8 

221  10i4 

1905,  p.'2056,  ch.*727".!!  175 

1905,  p.  2092,  ch.  737  ...  81 
ISKKJ,  p.  235,  ch.  125,  8 

3       . .        .    81 
19<J6* '  pp. '  763, '  96s,'  chV. 
326,  354 391 

1906,  p.  1573,  ch.  607  ...  till 


STAY. 

Bffect  on  limitation,  see  ''Limitation  of  Ac- 
tions,*' §  1, 

Df  foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," 8  1. 

STOCK. 

Corporate  stock,  see  "Corporations,"  88  It  6. 


STOCKHOLDERS. 

Of  corporations,  see  ''Corporations,"  8  2. 

STORAGE. 

See  "Warehousemen." 


STREET  RAILROADS. 

Acquisition  of  easement,  see  "Easement,"  8  1< 
Carriage  of  passengers,  see  "Carriers." 
Imputed  negligence  in  action  for  injuries  caused 
by  operation  of  railroad,  see  "Negligence,"  8  3. 
Special  or  local  laws,  see  "Statutes,"  8  2. 
Subject  and  title  of  statute,  see  '^Statutes,"  8  3. 

8   1. 


Establisl&ineiit,     oonstraotion,     and 
maintenanoe. 

On  an  application  under  Laws  1906,  p.  1573, 
c.  607,  amending  the  Rapid  Transit  Act,  Laws 
1801,  p.  19,  c.  4,  8  37,  to  confirm  reports  of 
commissioners  on  proposed  subway  routes,  held 
that  confirmation  would  be  granted  on  certain 
conditions. — In  re  Board  of  Rapid  Transit  R. 
ComVs  of  City  of  New  York  (Sup.)  611. 

Under  Laws  1906.  p.  1537,  c.  607,  amending 
the  Rapid  Transit  Act,  Laws  1891,  p.  19,  c.  4, 
*Point  annotated.    See  syUabns. 
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§  37,  held  that,  on  a  motion  before  the  Supreme 
Court  to  confirm  the  report  of  commissioners 
on  proposed  subway  routes,  the  court  would  not 
impose  conditions  as  to  the  terms  and  conditions 
of  the  contract. — In  re  Board  of  Rapid  Transit 
R.  Com'rs  of  City  of  New  York  (Sup.)  Oil. 

♦In  an  action  for  injuries  to  a  fireman  by 
striking  a  railway  company's  guy  wire  pole, 
evidence  of  the  railway  company's  negligence  in 
setting  the  pole,  and  plaintiffs  contributory  neg- 
ligence, held  for  the  jury,— Lambert  v.  West- 
chester Electric  R,  Co.  (Sup.)  665. 

♦An  agreement  entered  into  by  three  street 
railway  companies  of  Buffalo  and  such  city, 
ratified  by  Act  March  18.  1892,  Laws  1892,  p. 
311,  c.  151,  providing  for  an  extension  of  such 
railroads,  held  not  to  require,  under  the  rail- 
road law,  that  the  right  to  such  extension  be 
sold  at  public  auction.— Smith  v.  City  of  Buffa- 
lo (Sup.)  922. 

§    2.    Besvlation  and  operAtion. 

In  an  action  for  injuries  to  the  driver  of  a 
van,  by  a  collision  with  a  street  car  approach- 
ing from  the  rear,  evidence  as  to  the  condition 
of  the  load  immediately  after  the  collision,  held 
competent. — Moore  v.  Westchester  Electric  R. 
Co.  (Sup.)  610. 

♦In  an  action  against  a  street  railroad  for  the 
death  of  plaintiff's  intestate  in  a  collision  be- 
tween an  automobile  and  a  car,  facts  h^ld  in- 
BUflQcient  to  sustain  a  judgment  for  plaintiff. — 
Ward  V.  Brooklyn  Heights  R.  Co.  (Sup.)  671. 

♦In  an  action  against  a  street  railroad  for 
the  death  of  a  child,  held  that  the  jury  should 
have  been  instructed  that,  if  the  child  was  sui 
juris,  he  was  bound  to  exercise  such  care  as 
was  to  be  expected  of  one  of  his  age. — Hirten- 
stein  V.  Interurban  St.  Ry.  Co.  (Sup.)  909. 

♦In  an  action  against  a  street  railway  for 
injuries  to  plaintiff's  horse  in  a  collision  be- 
tween his  team  and  a  car,  facts  held  not  to 
show  contributory  negligence.— Clancy  v.  New 
York  City  Ry.  Oo.  (Sup.)  1046. 

♦It  was  negligence  for  the  operatives  of  a 
street  car  to  cause  it  to  approach  a  street  in- 
tersection at  a  speed  of  15  miles  an  hour.— 
Clancy  v.  New  York  City  Ry.  Co.  (Sup.)  1046. 

♦In  an  action  against  street  railway  for  in- 
juries caused  by  the  frightening  of  plaintiff's 
horse  by  a  car,  evidence  held  insufficient  to 
show  negligence  of  defendant.— Hoag  v.  South 
Dover  Marble  Co.  (Co.  Ct.)  G39. 

STREETS. 

See  "Municipal  Corporations,"  S§  h  5,  7. 

STRIKES. 

Restraining  acts  of  strikers,  see  "Injunction," 
i  2. 

SUBCONTRACTORS. 

Right   to   recover   on    government   contractor's 
bond,  see  "United  States,"  §  1. 


SUBPCENA. 


See  "Witnesses,"  §  1. 

To  compel  attendance  of  witness  to.  give  dep> 
osition,  see  "Depositions." 

SUBROGATION. 

♦One  who  had  paid  the  interest  on  a  mort- 
gage on  property  in  which  she  had  an  iotere^i. 
to  prevent  a  foreclosure  held  subrogated  to  xh^ 
rights  of  the  mortgagee. — Sampers  r.  Conoli} 
(Sup.)  806. 

SUBSCRIPTIONS. 

♦A  subscriber  to  an  agreement  for  the  pnr- 
chase  of  a  butter  factory  held  entitled  to  with- 
draw his  name  at  any  time  before  the  requin^. 
number  of  subscribers  had  been  obtained.— 
Sager  v.  Gonnermann  (Co.  CL)  40Gl 

SUBWAYS. 

See  "Street  Railroads,"  S  1. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Jurisdiction  of  municipal  courts  over,  see 
"Courts,"  §  3. 

SUNDAY. 

Sales  of  liquors  on  Sunday,  see  **Intoxicatiiiig 
Liquors,"  §  3. 

SUPERVISORS. 

See  "Towns,"  <  1. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "ExecnUon,"  |  2. 

SURRENDER. 

Of  demised  premises,  effect  as  bar  to  action  for 
rent,  see  ^*I^ndlord  and  Tenant."   i  2. 

Of  written  instrument  for  cancellatioa,  a?e 
"Cancellation  of  Instruments." 

SURVIVING  PARTNERS. 

See  "Partnership,"  t  8. 

SURVIVORSHIP. 

Eyidence,  see  "Death,"  t  1. 

SWINDLING. 

See  "False  Pretenses," 
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TAXATION. 

ction  by  town  taxpayer,  see  '^Towns,'*  f  2. 
ssessments   for  municipal   improvements,  see 
"Municipal  Corporations,"  |  6. 
laws  relatinflr  to  tax  on  real  property  as  denial 
of    dne   process  of  law,  see   '^Constitutional 
Law,"  §  4- 

»pinion  of  court  as  to  assessments  for  public 
improvements  as  stare  decisis,  see  "Courts," 
%  2. 

^ayment  of  taxes  by  vendee  on  mortnure  as- 
sumed, see  '* Vendor  and  Purchaser,"  |  2. 
'rivileg^e  taxes,  see  ''Intoxicating  Liquors,"  |  2. 
r^ublication  of  notice  of  tax  sale,  see  "News- 
papers." 

i    1.    liery  and  assessment. 

♦Under  Laws  1892,  p.  447.  c.  202,  assessments 
vhicb  merely  described  property  as  lands,  and 
oca  ted  it  on  a  certain  street,  held  void,  and  all 
iroceedings  thereunder  void.— Lawton  v.  City  of 
.^ew  Rochelle  (Sup.)  284. 

Where  the  supervisors  of  a  county  improperly 
assess  the  shares  of  bank  stock  in  a  certain 
city  other  than  in  the  manner  provided  by  Laws 

1896,  p.  806,  c.  908,  §  24,  as  amended  by  Laws 
1901,  p.  1350,  c.  550,  whereby  the  tax  of  said 
city  is  increased,  the  city  is  not  deprived  of 
its  right  to  have  its  share  reduced  to  the  proper 
amount,  though  the  tax  rolls  have  been  dis- 
tributed among  the  various  town  collectors  and 
it  is  impossible  to  distribute  the  deficiency  creat- 
ed by  such  illegal  tax  among  the  towns  which 
f^bould  have  been  charged  with  it  originaUy. — 
People  V.  Board  of  Sup'rs  of  Ontario  County 
(Sup.)  830. 

City   of  Geneva   held   to   have,   under  Lawb 

1897,  pp.  458,  400-462,  c.  360.  fifi  110,  114,  115. 
119,  a  direct  interest  in  the  validity  of  the  state 
and  county  tax  so  as  to  be  entitled  to  have 
error  corrected  in  assessing  the  Hhare^^  of  (»'- 
neva  banks  as  a  part  of  the  personal  property  in 
the  city,  and  not  in  the  manner  provided  by 
Laws  1896,  p.  806,  c.  908,  §  24,  as  amended 
by  Laws  1901,  p.  1350,  c.  550. — People  v.  Board 
of  Sup'rs  of  Ontario  County  (Sup.)  330. 

*Writ  of  mandamus  ordered  directing  board 
of  Rupcrvisors  of  1906  to  convene  under  Laws 
1S90,  p.  80f{.  c.  908,  c.  24,  as  amended  by  Laws 
1001,  p.  1350,  c.  550.  iind  issue  a  certificate, 
as  directed  by  Geneva  city  charter  (Laws  1S97. 
p.  458,  c  360,  §  110),  that  the  share  of  the  sUte 
and  county  tax  to  be  raised  in  that  city  should 
he  reduced  by  the  amount  of  an  illegal  assess- 
ment against  the  shares  of  bank  stock  in  said 
city.— People  v.  Board  of  Sup'rs  of  Ontario 
County  (Sup.)  880. 

♦Under  Tax  Law,  Laws  1896,  p.  797,  c.  908, 
H  1  and  3,  a  mortgage  cannot  be  deducted  from 
the  value  of  real  estate  in  assessing  it  for  taxa- 
tion.—raddell  V.  City  of  New  York  (Sup.)  581. 

*That  no  deduction  is  allowed  on  taxation  of 
real  property  for  debts  of  owner  held  not  to 
rondpr  the  tax  unconstitutional. — Paddell  v.  City 
of  New  York  (Sup.)  581. 


*Where  a  person  was  added  to  the  assess- 
ment roll  in  December,  he  was  not  liable  to 
penalty  for  nonpayment  of  poll  tax,  under  Tax 
Law,  Laws  1886,  p.  810,  c  906,  §  35,  and 
Highway  Law.  Laws  1890,  P.  1188,  c  668^  § 
53.— Burger  v.  Farrell  (0>.  Ct.)  688. 

I   2.    Bale   of   laad   for   nonvaymont   of 


Since  Laws  1897,  pp.  860,  402,  408,  c.  859, 
If  62,  202.  204,  provides  for  notices  of  sale  ana 
redemption  of  lands  for  city  taxes  only,  the 
General  Tax  Law,  Laws  1896,  p.  795,  c.  908, 
governs  the  publication  of  such  notices  relating 
to  state  and  county  taxes.— In  re  Troy  Press 
O.  (Sup.)  516. 

Second  Class  Cities  T-aw.  Tiaws  1898,  p.  376. 
c.  182.  §  29,  as  amended  by  Jaws  1903.  p.  435, 
c.  182,  and  Laws  1899.  p.  1288,  c.  581,  §  20. 
amending  the  law  by  adding  section  813  thereto, 
held  to  impliedly  repeal  Laws  1860,  p.  890, 
c.  236,  and  I^ws  189$,  p.  1041,  c.  512.  relating 
to  notices  of  tax  sales  and  of  the  redemption 
from  tax  sales.— In  re  Troy  Press  (3o.  (Sup.) 
516. 

General  Tax  liaw.  Laws  1896,  jp.  795,  c. 
908,  held  to  impliedly  repeal  Laws  1860,  p.  890, 
c  236,  and  Laws  1892.  p.  1041,  c.  612,  relating 
to  notices  of  sales  for  unpaid  state  and  county 
taxes,  and  of  redemption  of  lands  from  unjpaid 
taxes,  except  so  far  as  section  158  (page  850) 
exempts  the  law  to  sales  of  real  estate  for  taxes 
in  any  city.— In  re  Troy  Press  Co.  (Sup.)  516. 

Under  the  charter  of  the  city  of  Rensselaer, 
Laws  1897,  pp.  360,  402,  403,  c.  359,  §§  62, 
202,  204,  noticcis  of  tax  sales  of  land  in  the 
city  must  be  published  in  the  official  newspajper 
of  the  city.— In  re  Troy  Press  CJo.  (Sup.)  516. 

I  3.    Iiosaoy,  Inlierltaiieo,  and  transfer 
taxes. 

Where  the  court  had  not  decided  that  the 
amount  of  the  transfer  tax  on  remainders  cre- 
ated by  a  will  could  not  be  ascertained,  the  ex- 
ecutor in  the  will  and  the  State  Comptroller 
could  not  compromise  the  amount  of  the  taxes, 
under  the  tax  laws  as  amended  by  Laws  1901, 
p.  388.  c.  173,  §  230a.— In  re  Kidd's  Estate 
(Sup.)  917. 

Where  it  had  been  judicially  determined  that 
the  estate  of  a  decedent  on  which  the  executor 
undertook  to  compromise  the  transfer  tax  did 
not  pass  under  the  will,  the  executor  had  no 
jurisdiction.— In  re  Kidd's  Estate  (Sup.)  917. 

A  person  held  not  estopped  from  asserting 
that  the  property  of  a  decedent  passed  to  him 
under  an  antenuptial  contract  freed  from  a 
transfer  tax.— In  re  Kidd*s  Estate  (Sup.)  917. 

Under  Tax  Law,  Laws  1896,  pp.  872,  874,  c. 
90S,  §§  228-230,  the  Surrogate's  Court  held  au- 
thorized to  determine  whetner  certain  property 
is  subject  to  a  transfer  tax.— In  re  Kidd's  Es- 
tate (Sup.)  917. 

A  person  acquiring  property  under  an  ante- 
nuptial contract  of  a  decedent  and  his  executor 
held  entitled  to  invoke  the  jurisdiction  of  the 
Surrogate's    Court   to   determine    whether    the 
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property  ao  acquired  is  subject  to  a  transfer 
tar.— In  re  Kidd's  Estate  (Sup.)  917. 

In  a  suit  for  the  specific  performance  of  an 
antenuptial  contract  of  a  testator,  the  State 
Comptroller  held  not  a  necessary  party,  under 
Code  Civ.  Proc  §  447.— In  re  Kidd's  Estate 
(Sup.)  917. 

^Property  acquired  by  one  under  an  antenup- 
tial contract  of  a  decedent  antedating  the  trans- 
fer tax  law  is  not  subject  to  a  transfer  tax.— 
In  re  Kidd's  Estate  (Sup.)  917. 

Legatees  held  entitled  to  claim  property  be- 
queathed as  their  own,  and  so  escape  a  legacy 
tax.— In  re  Wheeler's  Estate  (Sup.)   1044. 

*Under  Laws  1905,  p.  829,  c.  368,  §  221,  leg- 
atees held  not  entitled  to  take  a  legacy  free 
from  tax  because  having  stood  in  the  mutually 
acknowledged  relation  of  children  to  testatrix; 
their  father  not  having  been  dead  when  such 
relationship  began. — In  re  Wheeler's  Estate 
(Sup.)  1044. 

♦Under  Laws  1892.  p.  1486,  c  677,  I  4,  Unit- 
ed States  bonds  belonging  to  nonresident  though 
within  the  state  at  the  time  of  his  death  held 
not  subject  to  the  transfer  tax.— In  re  Scher- 
merborn's  Estate  (Sur.)  480. 

♦A  son  of  an  adopted*  daughter  of  testator  is 
not  an  adopted  child  of  testator  so  that  a  de- 
vise to  him  will  be  exempt  from  the  transfer 
tax  under  Laws  1887,  p.  921.  c.  713.— In  re 
Cook's  Estate  (Sur.)  628. 

♦A  son  of  an  adopted  daughter  of  testator  is 
not  "a  lineal  descendant"  within  the  Transfer 
Tax  Act  so  as  to  exempt  his  legacy  from  the 
transfer  tax.— In  re  Cook's  Estate  (Sur.)  628. 

Where  widow  contests  will  and  the  residue  is 
by  agreement  transferred  to  her,  such  residue 
is  taxable  at  6  per  cent— In  re  Cook's  Estate 
(Sur.)  628. 

♦Stocks  of  corporations  are  properly  apprais- 
ed at  the  marked  value  on  or  about  the  date  of 
the  death  of  the  testator,  though  if  the  stocks 
were  offered  for  sale  the  price  would  drop  and 
it  would  take  a  month  or  six  weeks  to  close 
out  the  stock  at  the  appraised  value. — In  re 
Cook's  Estate  (Sur.)  628. 

Where,  in  assessing  a  transfer  tax,  a  debt  of 
the  decedent  was  not  considered,  the  surrogate 
may  amena  decree  and  order  excess  refunded. 
—In  re  Campbell's  Estate  (Sur.)  637. 

The  error  of  the  surrogate,  in  assessing  a 
transfer  tax,  in  including  an  item  for  a  ta:c 
on  property  erroneously  assumed  co  have  passed 
to  a  son  is  an  error  of  fact,  and  not  one  of 
law,  which  could  only  be  corrected  by  an  ap- 
peal from  the  order.— In  re  Willets'  Estate 
(Sur.)  850. 

♦Under  Tax  Law,  Laws  1896,  p.  870,  c.  908. 
$  225,  as  amended  by  Laws  1901,  p.  382.  c 
173,  §  3,  error  in  fixing  transfer  tax  may  be 
corrected  within  two  years,  and  tax  illegally 
collected  ordered  refunded.— In  re  Willets'  Es- 
tate (Sur.)  850. 

♦Point  aimotated. 


TEACHERS. 

Se«  "Schools  and  School  Districts.'^  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

.  Injuries  from  electricity,  see  "Electricity." 

TENDER. 

Of  amount  paid  by  transferee  of  pledge  as  a 
condition  to  redemption,   see   **Pledges." 

Of  mortgage  by  vendee  for  part  of  purchaae 
price,  see  "Vendor  and  Purcbaaer,**  §  2. 

TENEMENT  HOUSES. 

See  "Municipal  Corporations,"  §  6. 

TERMINATION. 

Of  trurt,  see  "Trusts,"  {  1. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  i  1. 

TESTAMENTARY  POWERS. 

Creation,  see  "Wills,"  {  4. 

THEATERS  AND  SHOWS. 

Facts  held  not  to  show  a  criminal  oonspiracT 
to  exclude  person  from  theater  under  Pen.  Code. 
^  168,  Rubd.  5,  and  section  171. — ^People  t. 
Flynn    (Sup.)  81. 

THREATS. 

Restraining,  see  "Injunction,"  §  2. 

TICKETS. 

For  carriage  of  passengers,  see  "Oarriers."  S  2, 

TIME. 

Of  commencement  of  action  of  ejectment,  see 
"Ejectment,"  §  1. 

TITLE. 

Of  statutes,  see  "Statutes,"  §  3. 
Removal  of  cloud,  see  "Quieting  Title.** 
Sufficiency  of  title  of  vendoV  of  land,  see  "Ven- 
dor and  Purchaser,"  §  2. 

Particular  matters  affecting  title. 
Transfer    of   corporate    shares,    see    "Corpora- 
tions," SI. 

See  syllabus. 
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Particular  8p€cie$  of  property  or  right$. 
e  **Impro7emeiit8*';  **Trade-MarkB  and  Trade- 
■Barnes."    §    1. 
ace,  see  "Officers,"  §  1. 

TOOLS. 

ability  of  employer  for  defects,  see  "Master 
and  Servant,"  §  3. 

TORTS. 

Liabilities  of  particular  clasaes  of  persons, 
?e  "Insane  Persons,*'  §  2. 
mploy^s,  see  "Master  and  Servant,"  §  5. 
ealtb  officers,  see  "Health,"  §  1. 

Particular  torts, 

ee  "Fraud";  "Libel  and  Slander";  "Malicious 
Prosecution";  "Negligence";  "Nuisance"; 
"Trover  and  Conversion." 

'ausing  death,  see  "Death,"  |  2. 

Removal  of  mortgaged  property,  see  "Mort- 
gages," §  3. 

Remedies  for  torts, 
5ee  "Trover  and  Conversion,"  |  2. 

TOWNS. 

5ee     "Counties";      "Municipal     Corporations"; 

"Schools  and  School  Districts,"  $  1. 
B:stablishment  of  bridges  by,  see  "Bridges,"  |  1. 

I    1.    OoTemment  and  ollloen. 

Where  election  for  supervisor  of  town  fails 
and  old  supervisor  holds  over,  he  has  no  vote 
as  to  appointment  of  his  successor  by  the  town 
board,  under  Laws  1890,  p.  1243.  c.  509,  as 
amended  by  Laws  1893.  p.  789.  c  387,  §  234.— 
In  re  Smith  (Sup.)  179. 

Under  Town  Law,  Laws  1890,  pp.  1235-1237, 
c.  5G9,  §§  172,  174,  180,  held  that  a  board  of 
town  auditors  had  authority  to  retain  an  at- 
torney to  defend  claims  being  prosecuted  against 
the  town.—Come8ky  v.  Blackledge  (Sup.)  241. 

Under  Laws  1886,  p.  731,  c.  502,  a  town  clerk 
held  not  entitled  to  any  compensation  beyond 
his  salary  for  computing  amounts  of  poor  or- 
ders issued  by  the  overseers  of  the  poor.— Annis 
V.  McNulty  (Sup.)  951. 

Town  clerk  held  not  entitled  to  compensation 
for  assistance  rendered  assessors  in  connection 
with  their  duties,  under  Tax  Law,  Laws  1800, 
p.  803,  c.  908,  §§  20,  21.— Annis  v.  McNulty 
(Sup.)  951. 

Liability  of  clerk  for  salary  when  paid  by 
supervisor  held  not  affected  by  the  fact  that 
supervisor  included  such  payment  in  his  ac- 
count rendered  the  town  board,  where  such  pay- 
ments were  made  before  presentation  for  audit 
bv  the  board,  as  required  by  Laws  1890,  pp. 
1*233,  1237.  c.  509,  §|  101,  102,  18U.— Annis  v. 
McNulty  (Sup.)  951. 


§   S.   Flfloal    maaAcemeat,    pablio    debt, 
Movrities,  and  tazatioa. 

Where  a  town  supervisor  made  nayments  of 
claims  against  the  town  without  nrst  present- 
ing them  to  the  board  for  audit,  he  is  liable 
therefor  at  the  suit  of  a  taxpayer.— Annis  v. 
McNulty  (Sup.)  951. 

Illegal  payments  to  town  clerk  held  waste  of 
town  funds,  within  Taws  1887,  D.  885,  c,  673, 
as  amended  by  Laws  1892.  p.  61ft).  c.  301.  and 
recoverable  by  taxpayers'  actions.— Annis  ▼. 
McNulty  (Sup.)  951. 

TRADE-MARKS  AND  TRADE-NAMES. 

§   1.  Title,   ooa-revaaees,   aad   «oatraoti« 

Plaintiff. .  holding  himself  out  as  the  succes- 
sor of  a  dissolved  firm,  held  not  entitled  to  re- 
strain defendant  from  using  the  old  firm  name. 
— Lepow  V.  Kottler  (Sup.)  779. 

§  2.    lafrlaseaieat  aad  aafaiv  ooaip«ti« 
tloa. 

^Certain  advertisements  by  employ^  and  offi- 
cer of  a  company  on  starting  business  of  his 
own  held  to  constitute  fair  competition.— Unit- 
ed States  Frame  4b  Picture  06.  v.  Horowitz 
(Sup.)    705. 

♦Evidence  held  to  show  unfair  competition 
authorizing  injunction.— L  nited  States  Frame 
&  Picture  CSo.  v.  Horowitz  (Sup.)  706. 

♦Evidence  held  insufficient  to  show  fraudu- 
lent use  of  trade-name  justifying  injunction.-* 
United  States  Frame  &  Picture  Go.  v.  Horo- 
witz (Sup.)  705. 

TRADE  SECRETS. 

Depositions  involving  disclosure  of,  see  "Dep- 
ositions." 

TRADE  UNIONS. 

Restraining  boycott,  see  ''Injunction/'  |  2. 

TRANSFER  TAX. 

See  "Taxation,"  t  8. 

TRESPASS. 

(3are    required    as   to   trespassers,    s^    "Elec- 
tricity." 
To  mortgaged  property,  see  "Mortgages,"  §  8. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL. 

See  "New  Trial" ;   "Reference";    "Witnesses." 
Damages  as  question  for  jury,  see  "Damages," 

§  3. 
Findings  for  purpose  of  review,  see  "Appeal," 

§  4. 


*  Point  annotated*    Soo  ayUabus. 
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Instractions  as  to  use  of  highway,  see  "Munici- 
pal Corporations/*  §  7. 

Presentation  in  lower  court  of  objections  to 
instructions  for  purpose  of  review,  see  "Ap- 
peal," §  3. 

Prooeedingi  incident  to  triah. 
See  "Continuance." 
Place  of  trial,  see  "Venue,"  ft  1. 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 

Triai  of  actions  by  or  against  particular  classes 

of  persons. 
See  "Master  and  Servant."  |  4;   "Street  Rail- 
roads," §f  1,  2. 
Banks,  see  "Banks  and  Banking,"  §  "L 

Trial  of  particular  dvU  actions  or  proceedings. 

See  "Malicious  Prosecution,"  §  2. 

For  death  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  §  2. 

For  death  of  servant,  see  "Master  and  Serv- 
ant,"  §  4. 

For  personal  injuries,  see  "Carriers,"  §  2; 
"Master  and  Servant,"  |  4;  "Street  Rail- 
roads," I  L 

Trial  of  criminal  prosecutions. 
See  "Abduction,"  I  2;    "Criminal  Law,"  §  4. 


I   1. 


and    preliminary 


Notioe    of    trial 
prooeediuKS. 

*That  a  package  containing  plaintiiTs  notice 
of  trial,  served  by  mail,  waj  registered,  does 
not  make  such  service  void. — Sears  v.  Tenhagen 
(Co.  Ct.)  409. 

I  2.    Booketflf  lists,  and  ealendars. 

An  action  for  separation  J^eld  not  entitled  to 
preference  under  Code  Civ.  Proc.  |  791,  subd.  13 
(Laws  1902,  p.  943,  c.  357)  making  such  a  pro- 
vision for  divorce  actions,  in  view  of  the  dis- 
tinction between  actions  for  separation  and  ac- 
tions for  divorce  made  by  chapter  15.  title  1, 
sections  1756,  1762.— Seligman  v.  Seligman 
(Sup.)  770. 

I   3.    Course  and  oondnet  of  trial  in  sen* 
oral. 

^Refusal  to  give  a  defendant  interposing  a 
counterclaim  the  right  to  close  the  argument 
to  the  jury  held  reversible  error.— Fischer  v. 
Frohne  (Sup.)  1016. 

I   4.    Takins  ease  or  Question  from  Jury. 

•Under  Code  Civ.  Proc  §  499,  an  objection 
that  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action  may  be  taken  by 
a  motion  for  nonsuit,— Wood  &  SeliclL  v.  BaU 
(Sup.)  119. 

♦Ck)urt  held  without  power  on  motion  to  dis- 
miss complaint  to  thereafter  set  aside  a  ver- 
dict for  plaintiff  and  direct  a  verdict  for  de- 
fendant— Orecelius  v.  City  of  New  York  (Sup.) 
314,  316. 

I  5«    Instmetions  to  Jnry. 

An  exception  to  an  instruction  on  the  ground 
that  it  expressed  an  erroneous  idea  held  insuffi- 
cient in  the  absence  of  a  request  for  an  explicit 
instruction.— People  v.  Waters  (Sup.)  177. 


•Charge  on  liability  for  negligence  of  em- 
ployes held  cured  by  further^  instmctioaLr- 
Walsh  V.  Yonkers  R,  Co.  (Sup.)  27a 

Refusal  to  charge  on  usury,  when  there 
was  some  evidence  tending  to  establish  the  de- 
fense thereof,  held  error.— Levenson  t.  AmoU 
(Sup.)  1021. 

§  6.  Trial  bj  oonrt. 

A  finding  in  a  suit  to  redeem  and  recover  stock 
pledged  to  secure  a  debt  held  not  a  finding  that 
a  transferee  of  the  stock  was  a  purchaao'  in  good 
faith  without  notice  of  the  pledgor'a  rights.— 
Treadwell  v.  Clark  ( Sup.)  1. 

TROVER  AND  CONVERSION. 

Attachment  in  action  for,  see  '^Attachment," 
§  1. 

Conversion  by  factor,  see  "Factors.** 

Detention  of  property  of  tenant  by  landlord, 
see   "Landlord    and    Tenant,"    f   2. 

Discharge  in  bankruptcy  as  release  of  judg- 
ment in  action  for  conversion,  see  ^Bank- 
ruptcy," §  2. 

Former  judgment  as  bar  of  action  for  con- 
version, see  ''Judgment,"  §  3. 

Waiver  of,  by  suit  for  value  of  goods,  see 
"Action,''  I  2. 

§    1.   Aets   eonstitatliic*  eonToreiiMa    aaA 
liabiUty  therefor. 

Facts  held  not  to  show  a  conversion  of  cori>o- 
rate  stock  by  the  president  of  the  corporation. 
— O'Dwyer  v.  Verdon  (Sup.)  58a 

§2.   Actions, 

Plaintiff,  having  purchased  a  nontransferabV^ 
mileage  book  in  the  name  of  another.  hM  the 
owner  of  the  book,  so  as  to  entitle  him  to  re- 
cover for  conversion  thereof  as  against  a  bailee 
to  whom  the  book  was  loaned  for  transporta- 
tion.—BarUett  V.  Cook  (Sup.)  103d. 

TRUSTS. 

Charitable  trusts,  see  "Qiarities.** 

Conclusiveness  of  judgment  for  cestni  que  I 
on  trustees,  see  "Judgment,"  |  4. 

Oeation  by  wiU,  see  "Wills,"  If  4,  5. 

Creditors'  suit  to  reach  interest  in  trust  es- 
tate, see  "Creditors*  Suit." 

Decree  of  court  in  administration  of  trust  es- 
tate as  stare  decieis,  see  "Courts,"   §  2. 

Bffect  of  trust  on  limitation,  see  "Limitatiou 
of  Actions,"  §  1 

Incompetent  as  party  to  settlement  of  ac- 
counts, see  "Insane  Persons,"  f  3. 

Trust  deeds,  see  "CSiattel  Mortgages" ;  "Mort- 
gages." 

§    1.    Oreatiom.  ezlstenoo,  and  ^validity. 

^Under  Real  Property  Law,  Laws  1896.  p. 
592,  c.  547,  §  207,  and  the  facts  hetd  that  t 
resulting  trust  was  not  shown.— Fagan  r.  Mc- 
Donnell (Snp.)  64L 

A  trust  to  pay  the  income  to  children  till  th^ 
yonngest  was  25  years  old  held  not  invalid  be- 
cause not  fixing  any  time  for  its  terminatioiL 
*  —Burke  v.  O'Brien  (Sup.)  lOiSb 


>  trust 
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^A  will  providing  tlMit  the  residue  of  the  es- 
Bi.te,  both  real  and  personal,  should  so  to  the 
zecutrix  in  trust  for  the  husband  of  the  tes- 
Bitrix,  constitutes  a  valid  trust—In  re  Royce's 
Vill  (Sur.)  680. 

I    2*    Ooastraotioa  sad  opevatioii. 

Since  the  Revised  Statutes  were  enacted,  the 
^IFect  of  a  conveyance  containing  passive  trusts 
s  simply  to  prevent  the  trustee  taking  an  estate 
>r  title  and  to  pass  the  whole  estate  over  to  the 
beneficiary,  if  he  is  entitled  to  the  possession  of 
:lie  land.— Adams  v.  Bristol   (Sup.)   145. 

An  instrument  held  effective  as  a  conveyance 
3f  a  future  estate  for  life  or  widowhood  in  the 
Brrantor*B  intended  wife,  together  with  a  re- 
mainder to.  a  trustee  named.— Adams  v.  Bristol 
<Sup.)  145. 

In  an  action  in  partition  after  the  death  of  the 
trustee  the  exclusion  of  oral  evidence  to  show 
the  devesting  of  title  to  real  property  held  prop- 
er.— Adams  v.  Bristol  (Supl)  146. 

Under  Statute  of  Uses  and  Trusts,  I  29  (2 
Rev.  St.  [1st  Bd.]  pt.  2,  c  1,  tit  2.  art  1,  §  10) 
an  estate  in  remainder  held  sufficiently  limited 
on  a  precedent  life  estate.— Adams  v.  Bristol 
(Sup.)  145. 

An  assignment  by  a  trustee  of  a  bond  and 
mortgage  representmg  his  interest  in  a  testa- 
mentary trust  e8tate  held  not  to  devest  him  of 
his  right,  under  Real  Property  Law,  Laws  1898, 

L572,  c.  547,  §  83.  and  Personal  Property  Law, 
ws  1897,  p.  508,  c  417,  I  3.— In  re  Kirby's 
Will  (Sup.5  155. 

I  3.     Appaiatneat,      qvallfioation,      sad 
tenure  of  trustee. 

Estate  of  beneficiary  of  trust  held  not  liable 
for  failure  of  trustee  to  make  lawful  invest- 
ments of  trust  fund,  where  beneficiary  had 
never  been  in  control  of  the  securities  constitut- 
ing the  trust  estate,  and  could  not  be  held  lia- 
ble as  trustee  de  son  tort— Putnam  v.  Lincoln 
Safe  Deposit  Go.    (Sup.)  101. 

Beneficiary  of  trust  held  not  chargeable  as 
trustee  for  benefit  of  remaindermen  as  to  cer- 
tain sums  expended  out  of  joint  bank  account  of 
trustee  and  beneficiary.— Putnam  v.  Lincoln 
Safe  Deposit  Co.  (Sup.)  101. 

A  beneficiary  In  a  testamentary  trust  held  to 
possess  such  interest  in  certain  real  estate  aa  to 
entitle  him  to  the  appointment  of  a  trustee 
thereof.— In  re  Kirby's  Will  (Sup.)  155. 

§  4.    Management  and  disposal  of  trnst 
property. 

•Where  a  testamentary  trustee  wrongfully 
continued  a  business  started  by  the  testator, 
the  estate  could  either  charge  the  trustee  in- 
terest on  the  money  thus  wrongfully  used  with- 
out liability  for  losses,  or  recover  profits  made 
in  the  business.— In  re  Byrnes  (Sup.)   12. 

•Trustee  in  charge  of  business  of  testator 
after  his  death  held  not  chargeable  with  cer- 
tain loss  connected  with  the  management  of 
the  business. — In  re  Froelich*s  Estate  (Sur.) 
436. 

•Poiat  aaaotatod. 


*Where  testator  provides  for  continuing  the 
foundry  business  his  trustee  on  accounting  held 
not  under  obligation  to  charge  himself  with  the 
rent  of  the  foundry,  and  to  pay  the  amount 
thereof  into  the  trust  of  the  residuum  of  the 
estate. — In  re  Froelich's  Bstate  (Sur.)  436. 

Where  a  will  provided  for  the  continuing  of 
the  business  as  long  aa  a  certain  profit  was  ob- 
tained, the  business  should  be  continued  by  the 
trustee  while  such  profit  is  obtainable.—- In  re 
Froelich's  Estate  (Sur.)  436. 

f   5.    Ezeoatioa  of  trast  liy  trastoe  or  by 
ooart. 

Trustees  under  a  will  held  required  to  sit 
apart  a  sum  .suflicient  to  furnish  an  income  to 
pa^  annuities  without  applying  any  part  of  the 
pnncipal  thereto,  without  regard  to  the  present 
value  of  the  annuities.— Griffen  v.  Keese  (Sup.) 
903. 

Where  an  entire  estate  was  pnt  in  trust,  the 
income  to  be  paid  to  the  widow  an  til  remarri- 
ase,  the  trustees  could  not  on  such  remarriage 
diminish  the  corpus  of  the  estate  by  deducting 
therefrom  money  paid  by  the  widow  for  the 
support  of  her  daughter  during  the  existence 
of  the  trust. — In  re  Johnson's  Estate  (Sur.) 
373. 

•On  death  of  beneficiary  in  trust  fund,  re- 
mainderman taking  vested  remainder,  subject  to 
be  divested  on  death  without  issue,  held  entitled 
to  the  fund  on  giving  securitr.— In  re  Farmers' 
Loan  &  Trust  Ck>.  @ur.)  862. 

Expenses  paid  out  of  capital,  which  should 
have  been  paid  out  of  income,  which  was  insufil- 
cient  for  the  purpose,  should  be  made  good  out 
of  income  subsequently  collected.— In  re  Hurl- 
but's  Estate  (Sur.)  1098. 


f  6. 


sad    oonpeasatloa    of 


Aeeoaatiafc 
trastee. 

A  referee  to  whom  a  trustee's  account  and  ex- 
ceptions thereto  were  referred  to  "hear  and 
determine"  held  authorized  to  allow  the  trustee 
to  file  an  amended  account  in  a  proper  case.— 
In  re  Byrnes  (Sup.)   12. 

Where  cestuis  que  trust  elected  to  recover  pro- 
fits made  by  the  trustee  in  illegally  operating  a 
business  started  by  the  testator,  the  burden  was 
on  them  to  show  the  amount  of  such  profits.— 
In  re  Byrnes  (Sup.)  12. 

A  testamentary  trustee  held  not  bound  to  file 
an  itemized  account  of  receipts  and  disburse- 
ments, nor  vouchers  therefor,  in  the  operation  of 
a  business,  without  authority,  which  was  started 
by  the  testator.— In  re  Brynee  (Sup.)  12. 

Under  Ck>de  Civ.  Proc  §  2729-2802,  a  substi- 
tuted testamentary  trustee,  having  completed  a 
hotel  begun  by  his  predecessor,  held  not  enti- 
tled to  amend  its  account,  for  a  portion  of 
which  it  was  unable  to  produce  vouchers,  so  as 
to  eliminate  all  items  of  receipts  and  disburse- 
ments of  the  business,  and  charge  itself  with  the 
profits.^In  re   Brynes   (Sup.)   12. 

^  Under  Code  Civ.  Proc.  S  3320,  aa  amended  by 
Laws  1904,  p.  1921,  c  755,  the  value  of  unsold 
trust  real  estate  cannot  be  considered  in  deter- 
See  syllabas. 
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mining  whether  trnst  estate  exceeds  $100,000 
ID  value,  so  as  to  entitle  the  trustees  to  full  com- 
missions.—Chisolm  v.  Hammersley  (Sup.)  38. 

On  an  accounting  by  trustees,  the  expense  of 
the  accounting  was  properly  charged  against  the 
corpus  of  the  trust  estate,  instead  of  the  in- 
come.—Ghisolm  V.  Hammersley  (Sup.)  38. 

♦Where  a  beneficiary  in  a  testamentary  tru^t 
providing  for  the  payment  to  him  of  annuities 
for  life  had  been  paid  his  annuities,  as  evi- 
denced by  his  receipt  in  full,  he  was  not  enti- 
tled to  an  accounting.— In  re  Kirby*s  Will 
(Sup.)  155. 

♦Under  Code  Civ.  Proc.  §§  2808,  2481,  subd. 
11,  §  2514,  subd.  11,  a  complaint  to  compel  a 
testamentary  trustee  to  account  held  properly 
cognizable  in  the  Surrogate's  Court.- Meeks 
v.  Meeks  (Sup.)  667. 

Where  testator  in  his  lifetime  in  carrying  on 
a  business  made  certain  expenditures  for  the 
entertainment  of  buyers  to  secure  their  good 
will  a  trustee  who  under  the  will  continued  the 
business  after  the  death  of  testator  was  entitled 
to  credit  for  such  entertainment  continued  by 
him  though  unaccompanied  by  vouchers. — In  re 
Froelich's  Estate  (Sur.)  436. 

§   7.    Establisliinoiit  and  enf oroement  of 
trust.' 

Securities  received  by  trustee  on  surrender  by 
beneficiary  of  original  certificates  held  presumed 
to  be  a  part  of  the  trust  estate.— Putnam  v.  Lin- 
coln Safe  Deposit  Co.  (Sup.)  101. 

Certificates  of  stock  purchased  with  checks  on 
a  joint  bank  account  of  a  trustee  and  benefi- 
ciary held  not  presumed  to  have  been  a  part  of 
trust  estate. — Putnam  v.  Lincoln  Safe  Deposit 
Co.   (Sup.)   101. 

Shares  of  stock  purchased  with  personal  funds 
of  trustee  and  transferred  to  beneficiary  held  a 
part  of  the  trust  estate,  and  to  be  distributed 
accordingly.— Putnam  v.  Lincoln  Safe  Deposit 
Co.    (Sup.)  101. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  ''Wills,*'  §  2. 

UNFAIR  COMPETITION. 

See  ''Trade-Marks  and  Trade-Names,'*  §  2. 

UNITED  STATES. 

Courts,  sec   "Courts."   §  4. 
Transfer    tax    on    United    States    bonds,    see 
"Taxation."  §  3. 

§    1.    Property,  oontraots,  and  llAblllties. 

A  subcontractor  furnishing  materials  to  a 
government  contractor  held  not  entitled  to 
recover  on  the  bond  given  by  the  contractor, 
ait  required  by  Act  Cong,  Aug.  13,  1894.  c.  280, 
28  Stat.  278  lU.  S.  Comp.  St  1901,  p.  2523].— 
United  States  v.  Empire  State  Surety  Co. 
(Sup.)  247. 


UNIVERSITIES. 

See  "Colleges  and  Universities." 

USE  AND  OCCUPATION. 

Recovery   for  in  ejectment,  see  "EjectmeBt* 

USURY. 

Refusal  of  instructions  on  usury  on  evideni^ 
tending  to  establish  defense  thereof,  see 
"Trial,"  §  5. 

VACATION. 

Of  judgment,  see  "Judgment,"  |  1. 
Of  order  for  examination  before  trial,  see  "Dis- 
covery," §  1, 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Duty   of   religious   society   to   carry    out    oie- 

tract  for  sale  of  land  devised  to  it,  see  "Re 

ligious  Societies." 
Former  judgment  as  bar  of  action   by  vendt* 

against  vendor,  see  "Judgment,"  S  3. 
Purchasers    at    judicial    sales,    see     ^'Judicui 

Sales." 
Purchasers  at  partition  sales,  see  "Partition," 

§  1. 
Requirements  of  statute  of  frauds,  see  "Frauds. 

Statute  of,"  §  2. 

§    1.    BequlBitea  amd  Talidity  of  o«mtrmet 

^Representations  by  the  vendor  held  immnte 
rial  on  the  right  of  the  purchaser  to  rescind.— 
Krani  v.   Lewis   (Sup.)   674. 

§  2.    Performanoe  of  contraot. 

♦Where  plaintiff  contracted  to  convey  certain 
land  free  from  incumbrances,  and  the  land  was 
subject  to  a  restrictive  covenant,  plaintiff  held 
not  entitled  to  enforce  specific  performance.— 
Goodrich  v.  Pratt  (Sup.)  187. 

That  certain  encroachments  did  not  consti- 
tute adverse  possession  within  Code  Civ.  Proc. 
§  308,  371,  372,  375,  held  justified  by  the  evi- 
dence.— Van  Horn  v.  Stuyvesant    (Sup.)  547. 

Encroachments  on  street  line  by  building  hrM 
not  to  affect  the  marketability  of  the  owner's 
title.— Van  Horn  v.  Stuyvesant  (Sup.)  547. 

*  Evidence  examined  and  held  to  show  that 
vendor's  title  to  land  contracted  to  be  conver- 
ed  was  marketable.— Van  Horn  v.  Stuyvesant 
(Sup.)  547. 

*A  purchaser  of  real  estate  held  justified  in 
refusing  to  accept  it  subject  to  a  certain  mort- 
gage.— Oppenheim  v.  McCJovern  (Sup.)  712, 

*A  purchaser  in  a  contract  for  the  sale  of  land 
held  entitled  to  rescind  on  failure  of  the  vendor 
to  furnish  an  abstract  showing  good  title.— Rus- 
sell V.  Wales  (Sup.)  785. 

Under  a  contract  for  the  sale  of  land,  tbe 
vendee  held  not  bound  on  executing  a  second 


*  Point  annotated.    See  syllabus. 
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mortgage  to  bind  Mmaelf  to  pay  any  taxes  that 
mii;ht  be  subsequently  assessed  on  the  mort- 
gage by  a  change  in  the  laws.— Feist  v.  Block 
(Sup.)   843. 

A  vendee  held  not  bound  to  tender  a  mort- 
jrage,  eliminating  an  objectionable  clause  con- 
tained in  a  mortgage  tendered  by  the  vendor  tor 
execution.— Feist  v.   Block   (Sup.)   843. 

Where  a  contract  for  the  sale  of  land  provided  * 
that  the  vendee  should  take  subject  to  an  exist- 
inK  mortgage,  the  vendee  was  not  entitled  to 
refuse  performance  because  of  a  clause  therein 
oblijfating  the  mortgagor  to  pay  taxes  assessed 
on  the  mortgage.— Feist  v.  Block  (Sup.)  o4o. 

*A  purchaser  of  real  estate  held  warranted 
in  declining  to  complete  the  contract  because 
of  the  existence  of  a  restrictive  covenant— Alt- 
man  V.  McMillin  (Sup.)  970. 

♦A  lease  extending  beyond  the  time  fixed  in 
a  contract  of  sale  for  the  delivery  of  a  deed 
is  an  incumbrance.— Sugarman  v.  Goldberg 
(Sup.)  1012. 

%    3.     RIslits  and  UabUities  of  parties. 

♦A  purchaser  of  certain  real  estate  though 
<*hargeable  with  notice  of  facts  known  to  his 
attorney,  held  a  bona  fide  purchaser  for  value.— 
Weinberg  v.  Schrank  (Sup.)  800. 

f    4.    Remedies  of  pnroliase*.        . 

♦One  purchasing  real  estate  and  making  a  ae- 
posit  on  account  of  failure  of  title  held  entitled 
to  a  lien  on  the  land  for  deposit  and  expenses.— 
Selkir  v.  Klein  (Sup.)  449. 

VENUE. 

Of  criminal  prosecutions,  see  "Criminal  Law," 

§  1. 
§    1.    Olianse  of  Tenne  op  place  of  trial. 

Under  Code  Civ.  Proc  II  983,  subd.  2.  a  mo- 
tion  by  defendant  for  change  of  venue  should  not 
be  granted  where  the  answer  does  not  contain 
facts  constituting  a  defense.— Philips  v.  I^eary 
(Sup.)    200. 

♦The  provision  of  Supreme  Court  Rule  No.  48, 
making  the  place  where  the  transaction  in- 
volved arose  a  circumstance  to  be  considered  on 
a  motion  for  change  of  venue,  will  be  disre- 
garded where  the  affidavits  show  overwhelming- 
Iv  that  the  convenience  of  witnesses  will  be 
subserved  by^so  doing.-.T.  P.  T^wis  Co.  v. 
Phopnix  Car  Co.  (Sup.)  069. 

In  an  action  to  recover  for  goods  sold  and  de- 
livered defendant  held  not  entitled  to  a  change 
of  veniie.-J.  P.  I^wis  Co.  v.  Phoenix  Car  Co. 
(Sup.)  6G9. 

A  plaintiff  entitled  to  a*  jury  trial  in  an  ac- 
tion to  recover  for  goods  sold  cannot  be  com- 
nelled  to  consent  to  a  reference  as  a  condition 
of  retaining  the  place  of  trial  in  the  county 
wherein  he  does  business.— .T.  P.  Lewis  Co.  v. 
Phoenix    Car.    Co.    (Sup.)    G69 


VERDICT. 


Directing  verdict  in  civil  actions,  see     Tnal, 

§  4. 
Setting  aside,  see  "New  Trial,"  §  1. 

VERIFICATION. 

Of  petition  for  examination  before  trial,  see 
"Discovery,"  §  1. 

VESTED  REMAINDERS. 

Creation,  see  "■V^Ub,"  S  4. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  3. 

VILLAGES. 

See  "Municipal  Corporations." 

VOTERS. 

See  "Elections." 

VOUCHERS. 

On  accounting  by  trustee,  see  "Trusts"  §  6. 

WAGES. 

Of  employe,  see  "Master  and  Servant,"  §  2. 

WAIVER. 

See  "Estoppel." 

Of  conversion,  by  suit  for  value  of  goods,  see 
"Action,"  §  2. 

Of  objections  to  particular  aciSf  in$trument8f 

or  proceedings. 

Breach    of    contract    for    sale    of    goods,    see 

"Sales,"  5  4.  ,.  ,  ^ 

Equity  jurisdiction,  see  "Equity,"  §  !•     . 
Suit  against  incompetent  without  leave  of  court, 
see   "Insane   Persons,"   §  3. 

Of  rights  or  remedies. 

Right  to  forfeit  insurance  policy,  see  "Insur- 
ance,"  §  5. 

Of  salary  as  condition  to  reinstatement  to 
office  on  mandamus,  see  "Mandamus,"  §  3. 

Prematurity  of  contract  for  construction  of 
bridges,  see  "Bridges,"  §  1. 

Right  to  appeal,  see  "Appeal,"  §  2. 

Tender  of  amount  due  transferee  of  pledge  as 
condition  to  recovery  of  pledge,  see  "Pledges. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

♦A  provision  in  a  warehousp  receipt  that 
perishflble  goods  were  received  only  at  the  own- 
er's risk,  held  not  to  exempt  the  warehouseman 
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and  1S4  New  York 

from  liabilitT  for  Its  own  negligence. — Herzig 
V.  New  York  Oold  Storage  Co.  (Sup.)  603. 

*A  warehouseman  for  hire  held  liable  for 
damage  to  skins  while  in  cold  storage,  unless  the 
damage  resulted  from  causes  for  which  it  was 
not  responsible. — Herzig  v.  New  York  Cold 
Storage  Co.  (Sup.)  603. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  |8  5,  6. 

WATERS  AND  WATER  COURSES. 

See  "Canals";    "Navigable  Waters." 
Increase  of  water  power  in  exercise  of  power 

of  eminent  domain,  see  "Eminent  Domain," 

§§  1,  3. 
Remoteness  of  testimony  in  action  for  injuries 

from  flowage,  see,  "Evidence,"  §  1. 

§   1.    Appropriatioii  and  presoriptloii. 

The  filing  of  a  map  and  surv^  under  Trans- 
portation Corporations  Law,  Ijaws  1890,  p. 
1151,  c.  566,  I  83,  showing  an  intended  diver- 
sion of  the  waters  of  a  stream,  held  not  to  en- 
title defendant  to  a  prior  right  to  divert  the 
waters  of  such  stream  as  against  the  citj  of 
Rome  specially  authorized  to  divert  such  waters 
by  Acte  ISOOj.  1367,  c.  624.— City  of  Rome  v. 
Whitestown  Waterworks  Co.  (Sup.)  357. 

§  2.   Pvblio  water  supply. 

The  record  of  a  water  meter  held  conclusive 
under  Charter  Greater  New  York,  Laws  1897, 
Pl>.  164,  165,  c.  878,  §§  473,  475,  at  least  where 
error  is  not  demonstrated  by  the  evidence. — 
Pabst  Brewing  Co.  v.  Oakley  (Sup.)  794. 

In  an  action  to  correct  the  record  of  water 
used  as  shown  by  a  meter,  installed  under  Char- 
ter Greater  New  York,  Laws  1897,  pp.  164,  165, 
v.  378.  §§  473,  475,  evidence  held  insufficient  to 
justify  a  disturbing  of  the  record.— Pabst  Brew- 
ing Co.  V.  Oakley  (Sup.)  794. 


WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Municipal  Corporations,"  8  7. 

WHARVES. 

Condemnation  of  for  public  use,  see  "Eminent 
Domain,  §§  2,  4. 

WIDOWS. 

Allowance  from  estate  of  decedent,   see  **Ex- 

ecutors  and  Administrators,"  {  4. 
Dower,  see  "Dower." 

WILLS. 

See  "Descent  and  Distribution";  "Executors 
and  Administrators." 

("haritable  bequests  and  devises,  see  "Chari- 
ties." 


jSUPFLBMBNT 
State  Reporter 

Construction    and    execution    of    trusts,    tet 

"Trusts." 
Devise  to  religious  society,  see  "Relisious  Sod- 

eties." 
Equitable  conversion,  see  "Conversion." 
Legacy  and  succession  taxes,  see  ^Taxation.* 

§  3. 
Parties   concluded   by  judgment   in  action  br 

legatees,  see  "Judgment,"  $  4. 
Restrictions  on  perpetuities,  see  •'Perpetuities.'* 
Validity  of  divorce  decree  affecting  rights  of 

devisees,  see  "Divorce,"  f  L 

§   1.   Testamentary  eapaoity« 

In  proceedings  for  the  probate  of  a  wHL 
evidence  held  sufficient  to  show  testaments rr 
capacity  of  testatrix. — In  re  Winne's  Will 
(Sur.)  S76. 

§  2.    Reqnlsltas  and  Talidlty. 

*  Evidence  held  insuflScient,  under  2  Rev.  Sl 
(1st  Ed.)  p.  G4,  pt.  2,  c.  6,  tit.  1,  |  42.  to  es- 
tablish revocation  of  a  will. — In  re  Miller*s  Es- 
tate (Sup.)  344. 

*  Residuary  clause  in  will  held  invalid  for 
failure  to  designate  legatee  with  sufficient  dis- 
tinctness.—Harrington  V.  Abberton  (Sup.  I  6S1. 

Evidence  held  to  show  that  the  will  and 
codicil  were  executed  under  undue  influence.— 
In  rp  Thompson's  Will  (Sur.)  49Z 

*That  testator  read  over  his  will  and  was  io 
possession  of  his  faculties  held  not  to  overconK^ 
the  effect  of  undue  influence  where  it  was  drantii 
by  a  person  standing  in  a  fiduciary  relation 
to  his  own  benefit—In  re  Thompson's  Will 
(Sur.)  492. 

•The  prohibition  in  Rev.  St.  (1st  Ed.)  pt  2, 
c.  6,  tit  1,  S  43,  against  the  reception  of  evidence 
other  than  that  prescribed  to  rehut  the  pr^ 
sumption  of  revocation  of  a  will  prevents  the 
taking  of  evidence  of  the  death  of  a  legatee  t) 
rebut  such  presumption. — In  re  Rossignot's  Will 
(Sur.)  623. 

♦Under  Rev.  St  (1st  Ed.)  pt  Z  c.  6.  tit  1. 
ft  43.  a  will  where  testator  marries  after  its 
execution  and  has  issue  will  be  revoked  thoujsb 
by  the  death  of  the  legatee  after  its  executioo 
the  whole  of  testator's  estate  is  not  disposed  of. 
—In  re  Rossignot's  Will  (Sur.)  623. 

•Under  Rev.  St.  pt  2,  c.  6.  tit.  1,  f  44.  will 
executed  by  an  unmarried  woman  held  re- 
voked by  her  subsequent  marriage. — In  re 
Mann's  Estate  (Sur.)  1100. 

§    3.    Probate,  astablislunent,  and  annnl- 
ment. 

A  complaint,  in  an  action  by  alleged  heirs  at- 
tacking a  will  under  Laws  1800.  p.  607.  c 
360,  held  demurrable  as  not  showing  plaintiffs 
heirship.— Moser  v.  Talman  (Sup.)  231. 

•Testator's  cousin,  who  would  have  taken  an 
interest  in  case  of  intestacy,  held  entitled  to  at- 
tack the  will  on  the  ground  that  it  violated 
Laws  1860,  p.  607,  ^  360.— Moser  v.  Talman 
(Sup.)  231. 

•In  an  action  under  Code  Civ.  Proc.  |  26r*.'>a. 
to  determine  validity  of  will,  executor  who  ha? 
not  qualified  is  not  a  proper  party.— Simpaon 
V.  Lorsch  (Sup.)  535. 
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Demurrer  of  person  named  as  executor  to 
>mplaint  in  action  under  Code  Ciy.  Proc.  I 
^TiSa,  to  set  aside  on  ground  that  it  does  not 
:ate  cause  of  action  against  him,  sustained.-— 
impson  v.  Lorsch  (Sup.)  535. 

*  Evidence  held  to  justify  finding  of  revocation 
f  wiU.— In  re  Miller's  Will  (Sur!)  849. 

Proceeding  to  revoke  probate  of  will  of  un- 

larried  woman  providing  for  her  intenaed  hus- 

and  held  maintainable  under  Code  Civ.  Proc 

2047.— In  re   Mann's  Estate   (Sur.)   1100. 

4.   Constraotion. 

A  will  construed  and  held  that  testatrix  in- 
ended  the  property  devised  to  go  to  a  cor- 
K)ration  formed  by  Laws  1841,  p.  109,  c. 
.34,  and  Laws  1868,  p.  853.  c.  429.— Kings- 
)ury   V.   Brandegee   (Sup.)   353. 

Will  construed  and  ?i€ld  to  constitute  an  ab- 
solute devise  to  testator's  son  except  in  the  event 
)f  his  death  without  children  before  the  death 
)f  his  present  wife.— Mull  v.  Mull  (Sup.)  523. 

Will  construed  and  brother  of  testator  held 
^nly  to  take  contingent  estate  which  he  could 
not  convey  by  will.— Schell  v.  Carpenter  (Sup.) 
554. 

*A  will  creating  a  trust  estate  construed  and 
held  not  to  confer  on  the  trustee  the  power  of 
sale.— Kent  v.  Shepard  (Sup.)  597. 

In  action  for  construction  of  will,  evidence 
TieJd  insufficient  to  show  that  plaintiff  was  the 
residuary  legatee  designated  In  the  will.— Har- 
rington V.  Abberton  (Sup.)  681. 

*WiII  construed  and  held  to  vest  an  estate  in 
the  children  of  testatrix  as  of  the  death  of  tes- 
tatrix and  show  an  intent  that  the  rents  should 
be  paid  to  such  children  during  the  term  of  five 
years,  in  which  the  estate  was  to  remain  in  the 
hands  of  the  executors.— Clark  v.  Qoodridge 
(Sup.)  824. 

Will  construed  and  held  not  to  indicate  a 
specific  testamentary  provision  in  favor  of  the 
grandchildren  of  testatrix.— Clark  v.  Goodridge 
(Sup.)  824. 

Will  construed  and  devise  to  daughter  of  resi- 
dential property  and  nonresidential  property  "to 
be  kept  by  her  as  a  place  of  residence"  held  not 
to  cut  down  the  interest  of  the  daughter  by  her 
abandonment  of  the  property  for  residential  pur- 
poses.—Clark  V.  Goodridge  (Sup.)  824. 

Will  construed  and  allowance  to  daughter  for 
keeping  up  family  residence  held  inconsistent 
with  testamentary  purpose  when  residential 
property  lost  such  character.— Clark  v.  Good- 
ridge (Sup.)  824. 

♦Where  intent  is  clear  and  disposition  equit- 
able the  court  will  try  to  sustain  the  will.— 
Clark  V.  Goodridge  (Sup.)  824. 

♦Parol  evidence  held  admissible  to  Identify 
property  conveyed  by  will.— Clark  v.  Goodridge 
(Sup.)  824. 

Will  construed  and  held  to  show  that  testa- 
trix regarded  certain  pieces  of  real  estate  as 
five  distinct  and  not  four  pieces  of  real  estate.— 
Clark  V.  Goodridge  (Sup.)  824. 


Where  personalty  was  bequeathed  to  a  wife 
to  have  the  income  for  life,  with  the  right 
to  use  the  principal,  she  was  trustee  of  the  re- 
mainder of  the  fund  during  her  life  for  the  re- 
siduary legatees.— In  re  Trelease  (Sup.)  1051. 

Will  construed,  and  codicil  providing  for 
disposition  of  estate  in  the  event  of  death  of 
husband  at  about  the  time  of  the  death  of 
the  wife  held  inoperative. — ^In  re  Redmond 
(Sur.)    347. 

♦Where  widow  remarries,  held  that  under 
testator's  will  the  entire  estate  should  be  turned 
over  to  infant  daughter  of  testator. — In  re 
Johnson's  Estate  (Sur.)  373. 

♦Will  construed,  and  gift  to  testatrix's  grand- 
children held  to  refer  to  those  surviving  at  tes- 
tatrix's death.— In  re  Butler's  Estate  (Sur.)  487. 

♦A  will  construed  and  held  that  testator  died 
intestate  as  to  a  portion  of  his  estate.— In  re 
Blake's  Estate  (Sur.)  627. 

♦Provision  in  will  disposing  of  testator's  re- 
siduary estate  without  restriction,  held  restrict- 
ed in  application  to  provision  of  will  creating  a 
trust  to  such  portions  of  the  residuary  estnte  of 
which  final  disposition  was  not  made.— In  re 
Faile  (Sur.)  856. 

Will  construed  and  first  remainderman  held 
to  take  a  vested  remainder  in  fee,  subject  to  be 
divested  1^  his  death  without  issue.- In  re 
Farmers'  Loan  &  Trust  Co.  (Sur.)  862. 

I   5.    RIsl&ts  sad  liaUUtiM  of  drrlsees 
and  lesatees. 

An  agreement  between  beneficiary  in  a  trust 
estate  and  the  owner  of  the  trust  estate  itibject 
to  the  trust  held  not  to  dispose  of  the  benefi- 
ciary's interest  in  the  trust  created  by  the  will. 
—In  re  Kirby's  Will  (Sup.)   166. 

♦On  deficiency  of  assets  to  pay  a  legacy,  held 
it  became  a  charge  on  the*real  estate.— Kettell  v. 
Baxter  (Sup.)  529. 

♦Wife  held  entitled  to  dower  in  land  devised 
by  a  husband  to  his  brothers  and  sisters.— Casey 
V.  McGowan  (Sup.)  638. 

Will  construed  and  rights  of  devisee  there- 
under determined.— Bowran  v.  Kent  (Sup.)  768. 

♦Will  construed,  and,  on  death  of  beneficiary 
of  trust  fund,  the  fund  held  to  be  distributed 
among  heirs  of  testator  who  were  such  at  the 
time  of  his  death.— Grinnell  v.  Howland  (Sup.> 
766. 

Where  an  agreement  provided  that  a  certain 
trust  fund  should  be  treated  as  **an  advance  on 
account  of  any  share"  a  person  would  acquire 
on  the  death  of  her  aunt,  and  thereafter  the 
aunt  made  a  will,  devising  to  her  niece  one- 
fifth  of  her  property,  the  agreement  treating 
the  amount  held  in  trust  as  an  advance  was 
negatived  by  the  devise.— Bowran  v.  Kent  (Sup.> 
708. 

♦Where  testatrix  devised  certain  real  estate 
"free  of  any  mortgages"  the  executors  most 
discharge  them  from  the  general  estate.-'^ 
▼.  Goodridge  (Sup.)  824. 


♦Point  annotated.    See  syllabus. 
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^BTidence  held  to  show  an  election  by  widow 
to  talce  under  will  barring  claim  for  dower. — 
In  re  Johnson's  Estate  (Sur.)   373. 

*  Widow,  having  elected  to  take  under  will, 
held  not  entitled  to  enforce  her  dower  right. 
—In    re   Johnson's    Estate    (Sur.)    373. 

WINDING  UP. 

Corporation^  see  ^'Corporations,"  |  G. 

WITHDRAWAL 

Of  subscription,  see  ''Subscriptions." 

WITNESSES. 

See  "Depositions";    "Evidence." 

Convenience  of,  as  ground  for  change  of 
venue,  see  "Venue,"  |  1. 

Examination  of  party  before  trial,  see  "Dis- 
covery," f  1. 

Experts,  see  "Evidence,"  I  5. 

I   1.  Atteadanoe,    prodnotioii    of    doou- 
nents,  and  eompensation. 

*When  a  subpoena  is  issued  out  of  a  court  of 
record  on  the  trial  of  an  action,  it  may  be  is- 
■sued  by  the  attorney  of  the  party,  as  provided 
by  Code  Civ.  Proc.  §  24,  without  authority  from 
the  court  or  judge.—Lowther  v.  Lowther  (Sup.) 
t)65. 

Where  proceeding  supplementary  to  execu- 
tion are  pending  before  a  judge  of  the  Supreme 
Court,  a  subpoena  for  a  witness  in  such  proceed- 
ings must  be  issued  by  the  judge,  under  Code 
Civ.  Proc.  §  854,  and  not  by  the  attorney  for 
the  judcrment  creditor.— Lowther  v.  Lowther 
(Sup.)  965. 

Code  Civ.  Proc.  5  2444,  providing  for  the  ex- 
amination of  witnesses  in  supplementary  pro- 
ceedings, relates  to  the  examination  of  the  wit- 
ness after  he  has  been  properly  summoned,  and 
not  the  manner  of  summoning  him.— Lowther  v. 
Ix)wther  (Sup.)  905. 

^   2.     Competenoy. 

♦Wh^re  defendants  contracted  to  pay  royal- 
ties, w^th  testator's  deceased  agent,  defendants 


held  entitled  to  testify  concemine  per»Mal 
transactions  and  communications  with  the  agpot. 
notwithstanding  Code  Civ.  Proc.  8  829.— Warth 
V.  Kastriner  (Sup.)  279. 

*A  husband  held  incompetent  to  testify  under 
Code  Civ.  Proc.  §  829,  as  to  the  alleged  indor«^^ 
ment  of  a  note  by  one  since  deceased  in  a  pro- 
ceeding, for  the  sale  of  decedent's  real  estate  to 
pay  debts.— In  re  Neufeld  (Sur.)  444. 

§   8.    Egamtiimtion. 

*The  refusal  to  permit  a  witness  to  be  cross- 
examined  as  to  a  written  contract  introdueeO 
in  evidence  by  him  hdd  error.— Ruderman  v. 
Schwartz  (Sup.)  1017. 

§   4.    Credibility,   impoaduneat,   ooatra- 
dietioa,  and  oorrobaratiom. 

*A  witness  held  not  discredited  by  his  failure 
to  testify  to  certain  facts  in  a  former  action, 
and  by  his  pleading  therein.— Banken  v.  Dono- 
van (Sop.)  1049. 

WOODS  AND  FORESTS. 

Establishment  of  state  college  of  forestry,  see 

*'States,"  §  2. 
Right  of  college  of  forestry  to  denude  forest 

lands,  see  "Ck>lleges  and  Universities." 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanit^' 
Liens." 

•Architects  who  failed  to  perform  a  contract 
for  the  drawins[  of  plans  for  a  building  held 
nevertheless  entitled  to  recover  the  reasonnbl^ 
expense  of  drawing  the  plans.— Horgan  &  Slat- 
tery  v.  City  of  New  York  (Sup.)  68. 

WRITS. 


PmrtiGular  writB. 
See  "Certiorari" ;    "Execution" ; 
"Mandamus." 


"Injunction" 
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